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         1                    P R O C E E D I N G S

         2                 CONTINUED CROSS-EXAMINATION

         3  BY MR. HOLLEY:

         4  Q.   PROFESSOR FARBER, BEFORE THE LUNCH BREAK WE WERE

         5  TALKING ABOUT THE DISTINCTION THAT YOU DRAW BETWEEN

         6  OPERATING SYSTEMS AND OPERATING SYSTEM ENVIRONMENTS.

         7           ARE YOU FAMILIAR WITH A PRODUCT MARKETED BY SUN

         8  MICROSYSTEMS CALLED "SOLARIS"?

         9  A.   I AM FAMILIAR WITH THE NAME.  I BELIEVE I HAVE USED

        10  IT AS A USER.

        11  Q.   IS IT AN OPERATING SYSTEM OR AN OPERATING SYSTEM

        12  ENVIRONMENT?

        13  A.   I DON'T HAVE ENOUGH FAMILIARITY WITH WHAT SUN,

        14  ITSELF--WITH THE LABEL SUN PUTS ON IT.  CERTAINLY AS I SEE

        15  IT, IT'S A BUNCH OF--IT'S BOTH, BUT I HAVE NO--NO

        16  INFORMATION THAT SAYS WHAT--HOW SUN DESIGNATES IT.

        17  Q.   YOU TOLD ME AT YOUR DEPOSITION THAT YOU THOUGHT IT

        18  WAS EFFICIENT, FROM AN END-USER'S PERSPECTIVE, TO HAVE

        19  WEB-BROWSING SOFTWARE INCLUDED IN SOLARIS; CORRECT?

        20  A.   WOULD YOU SHOW ME THE CONTEXT?

        21  Q.   SURE.  TAKE A LOOK, SIR, AT PAGE 98 OF YOUR

        22  DEPOSITION.

        23  A.   DEPOSITION?

        24  Q.   YES, SIR.

        25  A.   OKAY.
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         1  Q.   AND THE RELEVANT TESTIMONY APPEARS STARTING AT LINE

         2  SIX ON PAGE 98.

         3           (WITNESS REVIEWS DOCUMENT.)

         4  A.   I DON'T THINK I EXACTLY--I'M NOT SURE WHERE I SAID

         5  WHAT YOU SAID I SAID, BUT...

         6  Q.   WELL, WHAT DID YOU MEAN, SIR, WHEN YOU SAID, "IT IS

         7  CERTAINLY EFFICIENT FROM MARKET STANDPOINT AND EFFICIENT

         8  FROM THE USER'S PERSPECTIVE TO HAVE THAT," AND THE "THAT"

         9  IS REFERRING TO WEB-BROWSING SOFTWARE, "AVAILABLE"?

        10  A.   I BELIEVE WHAT I MEANT--AND I WOULD HAVE TO SEE THE

        11  GENERAL CONTEXT OF THIS--IS THAT IN THE MODERN WORLD IT

        12  WOULD PROBABLY NOT BE WISE TO BUY A PRODUCT WHERE NOBODY

        13  OFFERED A WEB BROWSER, A THIRD PARTY OR A MANUFACTURER OR

        14  ANYTHING, ANYBODY.

        15           SO, YOU KNOW, THE AVAILABILITY OF WEB BROWSERS

        16  FOR A PRODUCT, YES, CERTAINLY IS A WISE MOVE.

        17  Q.   SO, YOU PERSONALLY WOULDN'T WANT TO BUY AN OPERATING

        18  SYSTEM ENVIRONMENT IF THERE WAS NO WEB BROWSER AVAILABLE

        19  FOR IT; CORRECT?

        20  A.   IF NOBODY PRODUCED THE WEB BROWSER?  WELL, ASIDE FROM

        21  MY NATURAL TENDENCIES TO SEE IMMEDIATE BUSINESS

        22  OPPORTUNITY, I WOULD PROBABLY NOT BE OVERWHELMINGLY

        23  DESIROUS OF BUYING IT, NO.

        24  Q.   YOU AGREE, DO YOU NOT, PROFESSOR FARBER, THAT THINGS

        25  MARKETED AS OPERATING SYSTEMS OR OPERATING SYSTEM
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         1  ENVIRONMENTS ROUTINELY INCLUDE A BROAD RANGE OF FEATURES

         2  AND FUNCTIONS THAT ARE NOT STRICTLY WITHIN YOUR NARROW

         3  DEFINITION OF AN OPERATING SYSTEM?

         4  A.   WE ARE GOING BACK TO THE BOX.  THE TOTAL PRODUCT

         5  WHICH--THE TOTAL PRODUCT WHICH COMPANIES SELL AND LABEL

         6  OPERATING SYSTEM, WHICH IS NOT WHAT I CALL AN OPERATING

         7  SYSTEM, CERTAINLY BECOME A WHOLE HOST OF PRODUCTS

         8  INCLUDING GAMES AND UTILITIES AND JUST A LOT OF THINGS.

         9  IT'S MARKET-EDGE.

        10           MR. HOLLEY:  I WOULD LIKE TO SHOW THE WITNESS

        11  WHAT HAS PREVIOUSLY BEEN MARKED FOR IDENTIFICATION AS

        12  DEFENDANT'S EXHIBIT 1410, WHICH IS A DOCUMENT PREPARED BY

        13  THE INTERNATIONAL DATA CORPORATION ENTITLED "OPERATING

        14  SYSTEM FUNCTIONALITY MATRIX."

        15           (DOCUMENT HANDED TO THE WITNESS.)

        16           THE COURT:  WHAT'S THE NUMBER AGAIN?

        17           MR. HOLLEY:  1410, YOUR HONOR.

        18  BY MR. HOLLEY:

        19  Q.   PROFESSOR FARBER, COULD YOU TELL THE COURT WHAT THE

        20  INTERNATIONAL DATA CORPORATION DOES.

        21  A.   IF I'M--AGAIN, I HAVE CASUAL KNOWLEDGE OF WHAT THEY

        22  ACTUALLY DO, BUT I BELIEVE THEY PREPARE SURVEYS OF VARIOUS

        23  MARKETS AND SELL THEM FOR--TO COMPANIES.  IN MY LIMITED

        24  EXPERIENCE, I HAVE SEEN THESE POP UP AND DOWN OVER THE

        25  YEARS.  SOME OF THEM ARE GOOD, AND SOME OF THEM AREN'T.
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         1  Q.   WHEN YOU SAY "THESE" IN THAT ANSWER, YOU ARE

         2  REFERRING TO THE SORT OF ANALYSIS THAT IS CONTAINED IN

         3  DEFENDANT'S EXHIBIT 1410; CORRECT?

         4  A.   WELL, I WAS SPECIFICALLY REFERRING TO THE GENERAL

         5  OUTPUT OF IDC.  SOME OF THEM ARE EXCELLENT, AND SOME OF

         6  THEM ARE OKAY.

         7  Q.   NOW, SINCE YOUR DEPOSITION ON THE 5TH OF OCTOBER OF

         8  1998, HAVE YOU HAD AN OPPORTUNITY TO FURTHER STUDY WHAT

         9  HAS NOW BEEN MARKED FOR IDENTIFICATION AS EXHIBIT'S

        10  EXHIBIT 1410?

        11  A.   I BELIEVE I GLANCED AT IT AGAIN, BUT SINCE IT WAS

        12  DEALING WITH SERVICE, SYSTEMS WHICH OPERATE A SERVICE AS

        13  OPPOSED TO CLIENT SOFTWARE, CLIENT SYSTEMS, I DIDN'T PAY A

        14  HUGE AMOUNT OF ATTENTION TO IT.

        15  Q.   WELL, DIRECTING YOUR ATTENTION TO PAGE 16 OF THIS

        16  DOCUMENT MARKED AS DEFENDANT'S EXHIBIT 1410, SINCE YOUR

        17  DEPOSITION, DID YOU DO ANY FURTHER ANALYSIS OF THE SIX

        18  OPERATING SYSTEMS LISTED HERE FOR INTEL PLATFORMS TO

        19  DETERMINE YOUR VIEWS ABOUT WHAT PART OF THEM WERE--WHAT

        20  PARTS OF THEM WERE AND WERE NOT WITHIN THE DEFINITION OF

        21  AN OPERATING SYSTEM?

        22  A.   NO.

        23  Q.   AND DIRECTING YOUR ATTENTION TO THE BEGINNING OF

        24  TABLE 2B, WHICH APPEARS AT PAGE 26 OF WHAT HAS BEEN MARKED

        25  AS DEFENDANT'S EXHIBIT 1410 FOR IDENTIFICATION, DID YOU DO
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         1  ANY WORK SINCE YOUR DEPOSITION OF OCTOBER 5TH OF 1998 TO

         2  DETERMINE WHAT FEATURES AND FUNCTIONS OF THESE FIVE

         3  ADDITIONAL OPERATING SYSTEMS FOR INTEL PLATFORMS ARE

         4  WITHIN THE BOUNDARY OF WHAT YOU REFER TO AS THE OPERATING

         5  SYSTEM?

         6  A.   NO.  AS I SAID BEFORE, THIS IS A SURVEY OF A SMALL

         7  PART OF THE FIELD DEALING WITH THINGS MARKET OF SERVICE

         8  AND WITH--YEAH.

         9  Q.   SO, YOUR TESTIMONY IS THAT THESE NINE OPERATING

        10  SYSTEMS THAT WORK ON INTEL PROCESSORS ARE ONLY A SMALL

        11  PART OF THE FIELD OF OPERATING SYSTEMS GENERALLY; IS THAT

        12  CORRECT?

        13  A.   NO.  WHAT I SAID IS THE SURVEY DEALS WITH FEATURES OF

        14  SYSTEMS THAT WERE SELECTED BECAUSE THEY ARE IN THE SERVER

        15  MARKET.

        16  Q.   SOME OF THESE OPERATING SYSTEMS WORK JUST FINE ON

        17  WORK STATIONS; CORRECT?

        18  A.   THAT'S--I HAVE--I WOULD ASSUME THAT THEY CAN WORK ON

        19  WORK STATIONS.  I HAVE NO DIRECT EVIDENCE.

        20           WELL, CERTAINLY NT WORKS OCCASIONALLY ON WORK

        21  STATIONS.

        22  Q.   AND IBM'S OS/2 WARP SERVER FOUR--THERE IS A VERSION

        23  OF OS/2 WARP 4 THAT WORKS ON WORK STATIONS; IS THAT

        24  CORRECT?

        25  A.   YES, HAVING USED IT--I WON'T JOKE, BUT YES.
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         1  Q.   YOU HAVE USED OS/2 WARP ON A WORK STATION, I TAKE IT?

         2  A.   I HAVE HAD THE MISFORTUNE TO USE IT, YES, QUITE

         3  BLUNTLY.

         4  Q.   AND DIRECTING YOUR ATTENTION BACK TO TABLE 2B ON PAGE

         5  26, SUN SOLARIS 2.6 SCO OPEN SERVER AND SCO UNIXWARE ARE

         6  ALL AVAILABLE IN VERSIONS FOR WORK STATIONS, ARE THEY NOT?

         7  A.   I WOULD ASSUME, SINCE THEY'RE TALKING ABOUT INTEL

         8  MACHINES, THAT THEY'RE AVAILABLE ON THINGS WE CALL "WORK

         9  STATIONS."

        10           MR. HOLLEY:  YOUR HONOR, I OFFER DEFENDANT'S

        11  EXHIBIT 1410.

        12           MS. DE MORY:  I HAVE NO OBJECTION, YOUR HONOR.

        13           THE COURT:  DEFENDANT'S 1410 IS ADMITTED.

        14                         (DEFENDANT'S EXHIBIT NO. 1410 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16  BY MR. HOLLEY:

        17  Q.   NOW, DIRECTING YOUR ATTENTION TO PAGE 26, AGAIN,

        18  PROFESSOR FARBER, AND IN PARTICULAR TO THE COLUMN, THE

        19  THIRD COLUMN OVER ENTITLED "SUN SOLARIS 2.6."

        20           THE COURT:  WHAT PAGE ARE YOU ON?

        21           MR. HOLLEY:  I'M SORRY, YOUR HONOR.  PAGE 26,

        22  TABLE 2B.

        23           THE COURT:  OKAY.

        24  BY MR. HOLLEY:

        25  Q.   THERE IS AN ENTRY THERE FOR SUN SOLARIS 2.6.  AND
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         1  THEN IT GOES ON, PROFESSOR FARBER, FOR SEVERAL PAGES OF

         2  FEATURES OF WHAT IS REFERRED TO IN THIS DOCUMENT AS AN

         3  OPERATING SYSTEM.

         4           CAN YOU TELL COURT WHICH OF THIS LONG LIST OF

         5  FEATURES IS PART OF WHAT YOU CALL THE OPERATING SYSTEM AND

         6  WHICH FEATURES ARE NOT?

         7  A.   I GO DOWN EACH ONE OF THEM AND PROBABLY GIVE YOU A

         8  CLASSIFICATION.

         9           AGAIN, THE LABEL IS, I BELIEVE, INAPPROPRIATE FOR

        10  OPERATING SYSTEMS.  BUT IF YOU LIKE ME, I COULD GO DOWN

        11  AND SORT IT FOR YOU.  I DON'T HAVE IT PRE-SORTED.

        12           THE COURT:  WHAT DOES M STAND FOR?  MAYBE?

        13           MR. HOLLEY:  N?  I HAVE TO LOOK AT THE LEGEND,

        14  YOUR HONOR.

        15           THE COURT:  AT THE BOTTOM.

        16           MR. HOLLEY:  IF YOU LOOK, YOUR HONOR, AT PAGE 33,

        17  THE N STANDS FOR "NO FEATURE NOT INCLUDED."

        18           THE COURT:  M DOES?

        19           MR. HOLLEY:  I'M SORRY.  M.

        20           THE COURT:  AT THE BOTTOM OF THE COLUMN.

        21           MR. HOLLEY:  M STANDS--THAT'S THE NUMBER OF

        22  PROCESSORS, YOUR HONOR, THAT THE OPERATING SYSTEM WILL RUN

        23  ON, AND M EQUALS FIVE TO 100 PROCESSORS.

        24           THE COURT:  OKAY.

        25           MR. HOLLEY:  THERE IS A RELATIVE RATINGS LIST AT

                                                           11

         1  THE END, AND IT SAYS IT'S EITHER L, M, OR H, AND THE M

         2  RANGES FROM FIVE TO 100.

         3           THE COURT:  THANK YOU.

         4  BY MR. HOLLEY:

         5  Q.   WELL, PROFESSOR FARBER, TAKING A LOOK AT WHAT THE IDC

         6  CHART LABELS AS THE CORE TECHNOLOGY FEATURES OF THE

         7  SOLARIS OPERATING SYSTEM, CAN YOU TELL ME WHICH OF THOSE

         8  FEATURES YOU SAY ARE PART OF THE OPERATING SYSTEM?

         9  A.   YOU WANT ME TO GO DOWN THE LIST?

        10  Q.   YES, IF YOU WOULD, PLEASE.

        11  A.   OKAY.  JUST A MINUTE.  AM I ON THE RIGHT FIRST PAGE?

        12  Q.   IT'S A PAGE 26.

        13  A.   I GOT IT.

        14           THE REASON I'M HESITANT IS THAT SOME OF THESE

        15  THINGS TALK ABOUT GENERALIZED THINGS LIKE

        16  HIGH-AVAILABILITY SUPPORT.  YOU KNOW, THAT DEPENDS ON WHAT

        17  THAT MEANS IN GENERAL.  THOSE ARE ALL GOOD THINGS.

        18  MAXIMUM CPU'S, IS THAT A FEATURE OF THE OPERATING SYSTEM?

        19  IT'S VERY HARD TO TELL.

        20           SO, I'M LOOKING FOR THINGS WHICH ARE FEATURES OF

        21  AN OPERATING SYSTEM AS OPPOSED TO DO THINGS THAT IT CAN

        22  DO.

        23  Q.   MAYBE JUST BECAUSE IN THE INTEREST OF TIME, LOOK AT

        24  THE ENTRY THAT'S CALLED "SHARED LIBRARIES" WHICH IS LISTED

        25  UNDER THE HEADING "CORE TECHNOLOGY FEATURES."
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         1           IS THAT, IN YOUR VIEW, PART OF THE OPERATING

         2  SYSTEM CALLED SUN SOLARIS 2.6?

         3  A.   WHERE ARE YOU TALKING ABOUT?

         4  Q.   THERE.

         5  A.   I CAN'T SEE THAT.

         6  Q.   IT'S ONE, TWO, THREE, FOUR, FIVE, SIX, SEVEN ITEMS

         7  DOWN.

         8  A.   PAGE 26?

         9  Q.   YES, SIR.

        10  A.   THAT'S WHAT I WAS LOOKING FOR.

        11           AND WHERE ARE WE?

        12  Q.   SEVEN ITEMS DOWN UNDER THE HEADING "CORE TECHNOLOGY

        13  FEATURES."

        14           AND MY QUESTION, SIR, IS:  IS THE FEATURE "SHARED

        15  LIBRARIES" PART OF WHAT YOU SAY IS THE OPERATING SYSTEM

        16  CALLED "SUN SOLARIS 2.6"?

        17  A.   MOST--THE SHARED LIBRARIES IS A CAPABILITY

        18  USING--USUALLY IMPLEMENTED BY FEATURES WITHIN THE

        19  OPERATING SYSTEM.  IT DEMANDS CERTAIN PROPERTIES OF THE

        20  OPERATING SYSTEM, BUT THE SHARED LIBRARIES, THEMSELVES,

        21  ARE NOT IN THE OPERATING SYSTEM.  AND PROBABLY A GOOD

        22  ANALOGY THERE IS--LET ME SEE IF I CAN THINK OF ONE, GOOD

        23  ANALOGY.  IT MAY BE HARD.

        24           BUT YOU NEED FEATURES DOWN IN THE OPERATING

        25  SYSTEM WHICH ALLOW YOU TO GET AT THOSE SHARED LIBRARIES
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         1  FROM VARIOUS PROGRAMS, PROCESSORS, TO USE THE TERMS OF THE

         2  TRADE.  THAT HAS TO BE IN THE OPERATING SYSTEM.  IT WILL

         3  SUPPORT A NONSHARED LIBRARY.  IT WILL SUPPORT SHARED

         4  LIBRARIES.

         5           SO, THE OPERATING SYSTEM HAS TO BE ENABLED TO

         6  ALLOW FOR SHARED CODE.  THE SHARED CODE, ITSELF, I WOULD

         7  NEVER CONSIDER PART OF THE OPERATING SYSTEM.  JUST THE

         8  CAPABILITY THAT LET'S YOU DO IT.

         9  Q.   SO, DESPITE THE FACT THAT IT IS LISTED IN THIS CHART

        10  AS A CORE TECHNOLOGY FEATURE OF SOLARIS 2.6 UNDER A

        11  HEADING "OPERATING SYSTEM FUNCTIONALITY MATRIX," YOU SAY

        12  THAT IT ISN'T REALLY PART OF THE OPERATING SYSTEM.

        13  A.   I SAID THE ENABLING PART FOR IT HAS TO BE IN THE

        14  OPERATING SYSTEM.  THE LIBRARIES, THEMSELVES, AREN'T IN

        15  THE OPERATING SYSTEM.  AND I VERY MUCH DISPUTE WHETHER,

        16  YOU KNOW, IDC IS REALLY USING OPERATING SYSTEMS IN THE

        17  TERMS--IN THE WAY I USE IT.

        18           BUT I WOULD HAVE TO, AGAIN, EXAMINE VERY

        19  CAREFULLY WHAT THEY PUT IN IT.  MY MEMORY SERVES ME FROM

        20  THE DEPOSITION THAT I HAD REAL PROBLEMS WITH THAT,

        21  ADMITTING THAT THAT LABEL WAS CORRECT.

        22  Q.   IF WE USE THE TERM "OPERATING SYSTEM" AS BUSINESS

        23  PEOPLE USE IT IN ITS NORMAL COMMERCIAL SENSE, YOU DON'T

        24  HAVE ANY DISPUTE WITH THE IDEA THAT THE SHARED LIBRARIES

        25  ARE PART OF THE PRODUCT CALLED SUN SOLARIS 2.6, DO YOU?
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         1  A.   I HATE TO REPEAT A POINT, BUT IF I USE THE COMMERCIAL

         2  VERSION, THEN THE PINBALL MACHINE AND SOLITAIRE PART OF

         3  IT, I JUST, YOU KNOW--IF YOU USE THE WRONG LABEL, ANYTHING

         4  TENDS TO FIT THAT YOU WANT TO USE WHEN PUT THERE.

         5  Q.   YOU SAY IN PARAGRAPH 21 OF YOUR WRITTEN TESTIMONY,

         6  PROFESSOR FARBER, WHICH APPEARS ON PAGE TEN--

         7  A.   WHOOPS, JUST A SECOND.  I SAW IT.  SORRY, I WAS

         8  LOOKING AT THE REPORT.

         9  Q.   LET ME KNOW WHEN YOU'RE AT PARAGRAPH 21.

        10  A.   OKAY.

        11  Q.   YOU SAY THERE IN PARAGRAPH 21 THAT AN OPERATING

        12  SYSTEM DEVELOPER MUST EXPOSE ENOUGH FUNCTIONALITY THROUGH

        13  API'S OR APPLICATION PROGRAMMING INTERFACES TO ENABLE

        14  SOFTWARE DEVELOPERS TO WRITE APPLICATIONS IN SUFFICIENT

        15  QUALITY AND QUANTITY TO MAKE COMPUTER MANUFACTURERS AND

        16  END USERS WANT TO LICENSE THE OPERATING SYSTEM.

        17           IS THAT THE GIST OF WHAT YOU'RE SAYING THERE?

        18  A.   THAT'S THE GIST OF WHAT I'M SAYING, YEAH.

        19  Q.   THAT REQUIRES EXPOSING MANY MORE FUNCTIONS THAN THOSE

        20  PROVIDED BY THE OPERATING SYSTEM KERNEL, DOESN'T IT?

        21  A.   WHEN YOU MARKET A PRODUCT, I BELIEVE YOU HAVE TO HAVE

        22  A KERNEL--THE OPERATING SYSTEM, AS I WOULD LIKE TO CALL

        23  IT, TO USE THE TERMS I USE, WHICH EXPOSES ENOUGH

        24  STANDARDIZED INTERFACES SO YOU CAN BUILD MODULES, SOFTWARE

        25  MODULES, LIBRARY MODULES, ON TOP OF THAT INTERFACE.
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         1           AND THEN THE RICHNESS OF THAT LIBRARY YOU SUPPLY

         2  IS CERTAINLY A PART OF MY EVALUATION WHEN I GO TO BUY A

         3  PACKAGE, A COMPLETE ENVIRONMENT, FROM A MANUFACTURER TO

         4  BUILD APPLICATIONS ON.

         5  Q.   SO THE LIBRARIES, THEMSELVES, EXPOSE HUNDREDS AND

         6  HUNDREDS OF API'S WHICH ARE RELIED ON BY APPLICATION

         7  DEVELOPERS, COULDN'T THEY?

         8  A.   THEY EXPOSE HUNDREDS AND HUNDREDS OF API'S, SOME OF

         9  WHICH APPLICATION DEVELOPERS WILL USE AND SOME OF WHICH

        10  THEY WON'T USE.

        11  Q.   BUT ALL OF THOSE API'S EXPOSED BY THE SHARED

        12  LIBRARIES ARE MADE AVAILABLE FOR THE USE OF APPLICATION

        13  DEVELOPERS, ARE THEY NOT?

        14  A.   I BELIEVE THAT IS CORRECT.  IF THEY ARE PUBLISHED AS

        15  PUBLIC API'S, THEY SHOULD BE MADE AVAILABLE, AND THEIR

        16  PERFORMANCE SHOULD BE SOMEWHAT STABILIZED.

        17  Q.   AND THAT IS BECAUSE SOFTWARE DEVELOPERS REASONABLY

        18  RELY ON PUBLISHED INFORMATION ABOUT API'S EXPOSED BY THOSE

        19  LIBRARIES IN WRITING THEIR PRODUCTS; CORRECT?

        20  A.   I SEE NO REASON THAT ISN'T CORRECT.  YOU READ A

        21  MANUAL, YOU SEE WHAT CAPABILITIES ARE PROVIDED BY THE

        22  OPERATING SYSTEM AND THE LIBRARY STRUCTURE, AND YOU COUNT

        23  ON HAVING THOSE, IRRELEVANT OF HOW THEY'RE PACKAGED.

        24  Q.   AS FAR AS YOU KNOW, PROFESSOR FARBER, THE OPERATING

        25  SYSTEM KERNEL OF WINDOWS 98 IS FULLY COMPLIANT WITH YOUR

                                                           16

         1  VIEW ABOUT WHAT FUNCTIONS OUGHT TO BE PLACED IN WHAT YOU

         2  CALLED THE VAULT; ISN'T THAT RIGHT?

         3  A.   AS FAR AS I CAN TELL FROM READING THE TESTIMONY OF

         4  THE GENTLEMAN FROM MICROSOFT WHOSE NAME--

         5  Q.   MR. PARTOVI?

         6  A.   YES.

         7           THE THINGS HE DESCRIBED THE KERNEL DID WAS THE

         8  TYPE OF THINGS THAT AN OPERATING SYSTEM SHOULD DO.  AND MY

         9  EXPERIENCE IN USE OF THAT TERM BY A LOT OF OPERATING

        10  SYSTEMS, I HAVE NO REASON TO BELIEVE THAT MICROSOFT USED

        11  ANOTHER TERM THERE, WHICH SORT OF LED ME TO BELIEVE THAT

        12  THAT'S TRUE.  BUT I HAVE NO--NO, I HAVE NOT LOOKED AT IT

        13  PHYSICALLY TO SEE WHAT'S THERE AND WHAT ISN'T THERE.

        14  Q.   IN PARAGRAPH 22, PROFESSOR FARBER, OF YOUR WRITTEN

        15  DIRECT TESTIMONY, WHICH IS ALSO ON PAGE TEN, WHEN YOU

        16  REFER THERE TO WHAT SHOULD BE INCLUDED IN AN OPERATING

        17  SYSTEM, YOU'RE NOT TALKING ABOUT WHAT IS MARKETED TO

        18  COMPUTER MANUFACTURERS, SOFTWARE DEVELOPERS, AND END USERS

        19  AS OPERATING SYSTEM ENVIRONMENTS, ARE YOU?

        20  A.   EXCUSE ME WHILE I RE-READ THIS.

        21  Q.   SURE.

        22           (WITNESS REVIEWS DOCUMENT.)

        23  A.   I BELIEVE THAT'S CORRECT, SIR.

        24  Q.   YOU TOLD ME AT YOUR DEPOSITION THAT YOU'RE NOT A

        25  MARKETING EXPERT; IS THAT RIGHT?
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         1  A.   I'M NOT A MARKETING--I'M CERTAINLY NOT HERE AS

         2  MARKETING EXPERT.

         3  Q.   AND YOU TOLD ME THAT THAT IS A VERY, VERY COMPLICATED

         4  SUBJECT ON WHICH YOU ARE NOT QUALIFIED TO OPINE; CORRECT?

         5  A.   I WILL NOT CERTAINLY TESTIFY AS AN EXPERT IN

         6  MARKETING.

         7  Q.   AND YOU ALSO TOLD ME THAT YOU HAVE NO EXPERIENCE

         8  WHATSOEVER IN DEVELOPING OPERATING SYSTEM SOFTWARE FOR

         9  MASS-MARKET CONSUMERS; CORRECT?

        10  A.   I'M NOT SURE I SAID THAT.

        11  Q.   WELL, TAKE A LOOK AT PAGE 35 OF YOUR DEPOSITION

        12  TRANSCRIPT.

        13           ACTUALLY, STARTING, SIR, ON PAGE 34, LINE 25, AND

        14  TELL ME WHEN YOU'RE THERE.  THE QUESTION WAS ASKED,

        15  (READING):

        16                "QUESTION:  DO YOU HAVE ANY EXPERIENCE IN

        17           THE MARKETING OF OPERATING SYSTEMS TO MASS-MARKET

        18           CONSUMERS?

        19                ANSWER:  I HAVE LIVED THROUGH SEVERAL

        20           ATTEMPTS OF PEOPLE DOING IT.  I PROBABLY HAVE

        21           OPINIONS.  I HAVE NOT--NONE OF THE BUSINESSES I

        22           HAVE BEEN IN HAVE ATTEMPTED TO MARKET OPERATING

        23           SYSTEMS TO ANYTHING I WOULD CALL MASS MARKET."

        24           DO YOU RECALL BEING ASKED THAT QUESTION AND

        25  GIVING THAT ANSWER?
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         1  A.   YES.  JUST FOR THIS RECORD, THAT DOESN'T MEAN THAT I

         2  HAVEN'T BEEN INVOLVED IN THE DEVELOPMENT OF SYSTEMS WHICH

         3  WERE INTENDED TO BE MASS-MARKETED.  THEY DID NOT ACHIEVE

         4  BEING THE GOAL OF BEING MASS-MARKETED.

         5  Q.   YOU ACKNOWLEDGE THAT MASS-MARKET RETAILERS LIKE

         6  WAL-MART AND COMP USA WOULD HAVE VERY LITTLE INTEREST IN

         7  SELLING PERSONAL COMPUTERS THAT DID NOT HAVE A FULLY

         8  FUNCTIONAL OPERATING SYSTEM ENVIRONMENT INSTALLED ON THEM;

         9  CORRECT?

        10  A.   AGAIN, I'M NOT A "MASS-MARKETEER."  I HAVE NO DEEP

        11  KNOWLEDGE OF THAT.  IF YOU WANT A NONEXPERT OPINION, I

        12  COULD GIVE IT TO YOU.

        13  Q.   WELL, DIDN'T YOU TELL ME AT YOUR DEPOSITION,

        14  PROFESSOR FARBER, THAT IF SOMEBODY BUILT A KERNEL

        15  OPERATING SYSTEM OF THE TYPE YOU WANTED, THAT DIDN'T MEAN

        16  THAT WAL-MART WOULD WANT TO SELL IT?

        17  A.   THAT DOESN'T NECESSARILY MEAN THAT THEY WANT TO SELL

        18  IT.  THEY MAY, IN FACT, FIND SOME OTHER SET OF LIBRARIES,

        19  FOR ALL I KNOW, SOME OTHER APPLICATIONS.  AND THEY MAY, IN

        20  FACT, TAKE THE OPERATING SYSTEM, AS I DEFINED IT, PUT IT

        21  INSIDE A SET-TOP BOX AND SELL IT.  I JUST DON'T KNOW THE

        22  PRODUCTS THEY MIGHT WANT TO SELL IT IN.

        23  Q.   WHO IS GOING TO DO THIS?  THE PEOPLE IN THE STORE

        24  ROOM AT THE WAL-MART?  WHO IS GOING TO REASSEMBLE ALL OF

        25  THE SOFTWARE CODE TO CREATE A SET-TOP BOX?
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         1  A.   WELL, PEOPLE ARE DOING IT, BUT THAT'S ANOTHER STORY.

         2           THERE ARE (SIC) A LARGE NUMBER OF PEOPLE IN THE

         3  VALLEY WHO WOULD BE HAPPY TO TAKE ON THAT BUSINESS IF THE

         4  OPPORTUNITY AROSE.

         5  Q.   YOU ARE NOT SUGGESTING, ARE YOU, PROFESSOR FARBER,

         6  THAT AVERAGE NONTECHNICAL USERS SHOULD BE ASKED TO

         7  CONSTRUCT THEIR OWN OPERATING SYSTEM ENVIRONMENT FROM A

         8  CHINESE MENU OF ROUTINES OR FILES OR MODULES, ARE YOU?

         9  A.   I DIDN'T SAY THAT.  YOU ASKED THE QUESTION WHETHER

        10  WAL-MART WOULD CARE TO MARKET SOMETHING, I BELIEVE.

        11  Q.   I'M NOW ASKING A DIFFERENT QUESTION.

        12  A.   FINE.

        13  Q.   WHICH IS, YOU'RE NOT SUGGESTING THAT AVERAGE

        14  NONTECHNICAL USERS SHOULD BE ASKED TO CONSTRUCT THEIR OWN

        15  OPERATING SYSTEM ENVIRONMENTS USING A CHINESE MENU OF

        16  SOFTWARE ROUTINES OR SOFTWARE FILES OR SOFTWARE MODULES,

        17  ARE YOU?

        18  A.   I'M JUST, FOR THE RECORD, NOT SURE WHAT A CHINESE

        19  MENU IS.  YOU MEAN, THE CHECK BOX, THE ORDER TAKEOUT?

        20           IN A FUNNY WAY, MANY USERS ARE FORCED TO DO THAT

        21  WHEN THEY INSTALLED APPLICATIONS ANYWAY, ESPECIALLY IF

        22  THEY ATTEMPT TO USE THE CUSTOMIZED FEATURES OF IT.  I HAVE

        23  NO EVIDENCE OF HOW MANY ACTUALLY DO THAT.  I DO, BUT I'M

        24  NOT A--A NONEXPERT IN THAT AREA.

        25           YEAH, OKAY, I THINK THAT ANSWERS THE QUESTION.
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         1  Q.   MAYBE I MISSED IT.

         2           THE ANSWER TO THE QUESTION IS WHAT?

         3           ARE YOU SAYING THAT PEOPLE SHOULD BE FORCED TO

         4  TAKE SEPARATE ROUTINES AND FILES AND MODULES AND BUILD

         5  THEIR OWN OPERATING SYSTEM ENVIRONMENT?

         6  A.   NO, WHAT I'M SUGGESTING IS THAT, IN FACT, MOST PEOPLE

         7  MAY CHOOSE TO INSTALL SOFTWARE, APPLICATION SOFTWARE,

         8  WHICH WILL DO THE CHINESE MENU FOR THEM.

         9           AND, IN FACT, MANY APPLICATIONS DO ESSENTIALLY

        10  THAT.  THEY DO UNDERNEATH THE CHINESE MENU, AS YOU CALL

        11  IT, OF PICKING THOSE COMPONENTS FROM THE OPERATING SYSTEM

        12  ENVIRONMENT, THE MIDDLEWARE THAT THEY CHOOSE TO BIND WITH

        13  AND CHOOSE TO INCORPORATE.

        14           SO, THE USER IS HIDDEN FROM THAT, AND THAT'S GOOD

        15  PRACTICE, BUT, IN FACT, IT HAPPENS BELOW.

        16  Q.   MOST PEOPLE PREFER TO BUY A NEW PERSONAL COMPUTER

        17  WHERE EVERYTHING IS NEATLY DONE FOR THEM; ISN'T THAT

        18  RIGHT?

        19  A.   I DO NOT KNOW HOW MANY PEOPLE BUY PERSONAL COMPUTERS

        20  WITH THINGS LIKE OFFICE INSTALLED AND OFFICE--THE

        21  INSTALLATION OF OFFICE IS, IN A DEGREE, A CHINESE-MENU

        22  EXERCISE, HIDDEN BELOW THE USER.

        23  Q.   WHY ARE WE TALKING ABOUT OFFICE?  I THOUGHT WE WERE

        24  TALKING ABOUT OPERATING SYSTEM ENVIRONMENTS.

        25           ARE YOU TESTIFYING THAT PEOPLE WHO BUY NEW
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         1  COMPUTERS AT THE WAL-MART WANT TO HAVE A CHINESE MENU OF

         2  OPERATING SYSTEM COMPONENTS THAT THEY, THEMSELVES, HAVE TO

         3  ASSEMBLE INTO A FUNCTIONING SYSTEM?

         4  A.   YOU WERE FIRST TALKING ABOUT OPERATING SYSTEM

         5  ENVIRONMENTS.  OPERATING SYSTEM ENVIRONMENTS JUST SIT

         6  THERE PASSIVELY UNTIL SOMEBODY TRIES TO USE THEM.  AND SO

         7  THE NOTION OF A USER DOING ANYTHING WITH AN OPERATING

         8  SYSTEM ENVIRONMENT IS SORT OF STRANGE UNTIL THEY COME IN.

         9           AND ESSENTIALLY, THE OPERATING SYSTEM ENVIRONMENT

        10  IS LIKE LIBRARY, AND THE LIBRARY--I DON'T SEE THE LIBRARY

        11  UNTIL I GO IN AND TRY TO DO SOMETHING IN THE LIBRARY, AND

        12  THEN I SEE IT.

        13           SO, I'M NOT SURE WHAT YOUR QUESTION MEANS,

        14  SIMPLY.

        15  Q.   WELL, DO YOU RECALL TESTIFYING AT YOUR DEPOSITION

        16  THAT PEOPLE PREFER TO HAVE EVERYTHING NEATLY DONE FOR THEM

        17  WITH REGARD TO OPERATING SYSTEM ENVIRONMENTS?

        18  A.   DID I SAY THAT?

        19  Q.   WELL, TAKE A LOOK AT PAGE 245 OF YOUR DEPOSITION,

        20  STARTING AT LINE EIGHT.

        21  A.   LET ME GO BACK AND FIND THE QUESTION I'M ANSWERING.

        22  Q.   ACTUALLY, THE FIRST QUESTION I ASKED YOU WAS AT LINE

        23  18 ON PAGE 244, "IS MAKING AVERAGE NONTECHNICAL USERS

        24  BUNDLE TOGETHER THEIR OWN ENVIRONMENT EFFICIENT, IN YOUR

        25  VIEW?
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         1  A.   YEAH, AND I THINK I WILL REPEAT ESSENTIALLY WHAT I

         2  SAID HERE.  I NEVER SAID THAT.  AND IF I JUST SAID IT, I

         3  DIDN'T--I DON'T THINK I DID.

         4           MANY PEOPLE--AGAIN, THE OPERATING SYSTEM

         5  ENVIRONMENT IS VERY MUCH LIKE A LIBRARY.  I DON'T KNOW

         6  WHAT IT MEANS TO SORT OF WALK INTO LIBRARY AND DO--I COME

         7  INTO THE LIBRARY TO PICK THINGS OFF THE SHELF THAT I NEED

         8  TO DO MY JOB.  OTHER THAN THAT, SOMEBODY SUPPLIES

         9  LIBRARIES WITH SOME MICROSOFT SUPPLIES.  SOME OTHERS ARE

        10  SUPPLIED.  AND THE ONLY TIME I SEE THEM IS WHEN I GO TO

        11  INSTALL AN APPLICATION.

        12  Q.   AND YOU WOULD BE VERY UNHAPPY IF THE LIBRARIES YOU

        13  WERE LOOKING FOR WEREN'T THERE, WOULDN'T YOU?

        14  A.   IF I ATTEMPTED TO INSTALL AN APPLICATION AND

        15  LIBRARIES THAT APPLICATION NEEDED WOULD NOT EVEN SUPPLIED

        16  BY THE APPLICATION, WHICH OFTEN IS THE CASE, OR BY THE

        17  STANDARD LIBRARY THAT THE MANUFACTURER SUPPLIED, I WOULD

        18  BE UPSET AT THE APPLICATION VENDOR AND PROBABLY WOULD

        19  RETURN IT TO THE STORE.

        20           BY THE WAY, THAT HAPPENS, UNFORTUNATELY, BUT

        21  THAT'S ANOTHER STORY.

        22  Q.   IN PARAGRAPH 23 OF YOUR WRITTEN DIRECT TESTIMONY, YOU

        23  PROVIDE NEW OPINIONS THAT DID NOT APPEAR IN YOUR EXPERT

        24  REPORT THAT WAS PREPARED FIVE WEEKS BEFORE YOUR WRITTEN

        25  DIRECT TESTIMONY; IS THAT CORRECT?
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         1  A.   I COULD COMPARE THE TWO.  I WOULDN'T DOUBT IT.  I DO

         2  THINK IN THE INTERVENING TIMES.

         3  Q.   WELL, THE ORIGINAL STATEMENTS IN YOUR EXPERT REPORT

         4  WERE SOLELY RELATED TO WHAT OUGHT TO BE INCLUDED IN AN

         5  OPERATING SYSTEM, AS YOU DEFINE IT, AND YOU DID NOT

         6  ADDRESS WHETHER INTERNET EXPLORER TECHNOLOGIES SHOULD BE

         7  INCLUDED IN THE PRODUCT MARKETED BY MICROSOFT AS

         8  WINDOWS 98; CORRECT?

         9  A.   I WOULD HAVE TO GO BACK TO THE REPORT AND READ IT.  I

        10  HAVE NOT--I FOCUSED ON THE TESTIMONY SINCE THAT WAS THE

        11  LATEST THING I SUPPLIED TO THE COURT.

        12           AND AGAIN, THERE WAS A FIVE-WEEK INTERVENING

        13  PERIOD, AND AT LEAST I NEVER ASSUMED THAT I HAD TO

        14  RESTRICT MYSELF TO EVERYTHING I SAID IN THE REPORT.

        15  Q.   I DIDN'T SUGGEST THAT.  I'M JUST ASKING YOU WHETHER

        16  IT IS TRUE THAT THESE OPINIONS IN PARAGRAPH 23 ARE NEW

        17  FROM YOUR REPORT TO YOUR EXPERT TESTIMONY.

        18  A.   I COULD TAKE THE TIME TO READ THE REPORT, IF YOU

        19  WOULD LIKE.

        20           I WOULD NOT BE SURPRISED, BECAUSE AGAIN, FIVE

        21  WEEKS ENSUED IN BETWEEN THE TWO.

        22  Q.   LET ME EXPEDITE THE PROCESS.

        23  A.   ALL RIGHT.

        24  Q.   IF YOU WOULD TAKE A LOOK AT PAGE SEVEN OF DEFENDANT'S

        25  EXHIBIT 1409, WHICH IS YOUR EXPERT REPORT--
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         1  A.   PAGE SEVEN, DID YOU SAY?

         2  Q.   YES, SIR.

         3  A.   OKAY.

         4  Q.   --THE SUBSTANCE OF PARAGRAPH 22 THERE IS ROUGHLY THE

         5  SAME AS THE SUBSTANCE OF PARAGRAPH 22 IN YOUR EXPERT

         6  TESTIMONY; CORRECT?

         7  A.   YES, I BELIEVE THAT'S ESSENTIALLY CORRECT.  FOR THE

         8  MOMENT, LET ME SAY IT IS.

         9  Q.   AND IN YOUR EXPERT TESTIMONY ON PAGE 11 THERE IS A

        10  NEW PARAGRAPH 23 BEFORE THE HEADING ENTITLED "THE NEGATIVE

        11  EFFECTS OF MICROSOFT'S BUNDLING OF ITS SO-CALLED OPERATING

        12  SYSTEM WITH ITS INTERNET BROWSER," AND THAT PARAGRAPH 23

        13  DOES NOT APPEAR IN YOUR EXPERT REPORT; CORRECT?

        14  A.   YES.

        15  Q.   NOW, ON THE QUESTION OF WHAT BELONGS IN THE OPERATING

        16  SYSTEM ENVIRONMENT OR THE PRODUCT CALLED WINDOWS 98, YOU

        17  TESTIFIED AT YOUR DEPOSITION THAT YOU THOUGHT IT WAS,

        18  QUOTE, PERFECTLY APPROPRIATE, CLOSED QUOTE, FOR MICROSOFT

        19  TO INCLUDE INTERNET EXPLORER IN THE PRODUCT IT MARKETS AS

        20  WINDOWS 98, DIDN'T YOU?

        21  A.   AIM ME AGAIN.  I LIKE TO LOOK AT THINGS IN CONTEXT.

        22  Q.   I DON'T BLAME YOU.  THAT'S FINE.  TAKE A LOOK AT PAGE

        23  214 OF YOUR TESTIMONY.

        24           THE COURT:  HIS DEPOSITION?

        25           MR. HOLLEY:  I'M SORRY, YES, YOUR HONOR.  214 OF
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         1  THE DEPOSITION.

         2           THE WITNESS:  213?

         3  BY MR. HOLLEY:

         4  Q.   STARTING ON LINE EIGHT, PROFESSOR FARBER.  THE

         5  QUESTION WAS ASKED, (READING):

         6                "QUESTION:  YOU HAVE NO OPINION--I TAKE IT,

         7           THEN, MAYBE YOU DO HAVE AN OPINION--WHAT IS YOUR

         8           OPINION ABOUT WHETHER INTERNET EXPLORER BELONGS

         9           IN THE PRODUCT THAT MICROSOFT MARKETS AS

        10           WINDOWS 98?"

        11           THERE WAS AN OBJECTION, AND THEN YOU GAVE THE

        12  ANSWER:

        13                "ANSWER:  I THINK IT IS PERFECTLY

        14           APPROPRIATE FOR MICROSOFT TO OFFER THE PRODUCT."

        15  A.   YES.

        16  Q.   DO YOU REMEMBER GIVING THAT TESTIMONY?

        17  A.   YES.

        18  Q.   AND YOU BELIEVE THAT, DON'T YOU, PROFESSOR FARBER?

        19  A.   I BELIEVE IT IS PERFECTLY APPROPRIATE FOR MICROSOFT

        20  TO OFFER THAT PRODUCT IN THE RIGHT WAY, YES.

        21  Q.   NOW, YOU ARE NOT SUGGESTING IN PARAGRAPH 23 OF YOUR

        22  TESTIMONY THAT MICROSOFT HAS DONE ANYTHING TO PREVENT

        23  SOFTWARE DEVELOPERS FROM CREATING SUBSTITUTES FOR THE

        24  VARIOUS FEATURES OF THE PRODUCT MARKETED AS WINDOWS 98,

        25  ARE YOU?
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         1  A.   REPEAT THAT, PLEASE.

         2  Q.   SURE.

         3           IN PARAGRAPH 23 OF YOUR WRITTEN TESTIMONY, YOU

         4  ARE NOT SUGGESTING THAT MICROSOFT HAS DONE ANYTHING TO

         5  PREVENT SOFTWARE DEVELOPERS FROM CREATING SUBSTITUTES FOR

         6  THE VARIOUS FEATURES OF THE PRODUCT MARKETED AS

         7  WINDOWS 98, ARE YOU?

         8  A.   I DON'T THINK I MADE AN EXPLICIT STATEMENT THAT

         9  COVERS THE ENTIRE THING THAT'S IN THAT BOX, NO.

        10  Q.   AND YOU DON'T BELIEVE THAT, DO YOU?  YOU DON'T

        11  BELIEVE THAT MICROSOFT HAS DONE ANYTHING THAT PREVENTS A

        12  SOFTWARE DEVELOPER SUCH AS SYMANTEC FROM CREATING A

        13  PRODUCT LIKE NORTON UTILITIES THAT REPLICATES

        14  FUNCTIONALITY IN THE PRODUCT MARKETED AS WINDOWS 98?

        15  A.   THERE ARE (SIC) A NUMBER OF THIRD-PARTY ISV'S WHO

        16  CREATE PRODUCTS THAT SUBSTITUTE FOR CAPABILITIES THAT ARE

        17  IN THE MICROSOFT OFFERING.

        18  Q.   SOFTWARE DEVELOPERS ARE NOT FORCED TO USE THE

        19  INTERNET TECHNOLOGIES IN WINDOWS 98, ARE THEY?

        20  A.   NO.  COMPONENTS--IN FACT, MUCH OF IT IS

        21  SUBSTITUTABLE.

        22  Q.   SO, FOR EXAMPLE, NETSCAPE HAS ITS OWN HTML PARSING

        23  AND RENDERING ENGINE, EVEN THOUGH THERE IS ALREADY ONE IN

        24  THE PRODUCT MARKETED AS WINDOWS 98; CORRECT?

        25  A.   I HAVE NOT HAD THE OPPORTUNITY TO TAKE APART THE
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         1  NETSCAPE BROWSER.

         2  Q.   SO, YOU DON'T KNOW WHETHER THERE IS AN HTML PARSING

         3  AND RENDERING ENGINE IN THE PRODUCT MARKETED BY NETSCAPE

         4  AS COMMUNICATOR 4.5?

         5  A.   I HAVE NO DIRECT KNOWLEDGE THAT IT'S THERE.  I THINK

         6  I HAVE HEARD HEARSAY THAT IT IS, BUT I DON'T KNOW, MYSELF.

         7  Q.   PROFESSOR FARBER, CAN YOU EXPLAIN TO THE COURT AT A

         8  HIGH LEVEL OF GENERALITY, PLEASE--BECAUSE I'M SURE CAN YOU

         9  BE VERY DETAILED--WHAT A TCPIP STACK IS.

        10  A.   YEAH.  THE INTERNET HAS VARIOUS LAYERS IN IT.  THERE

        11  IS A PORTION OF IT THAT DEALS WITH THE ACTUAL HARDWARE,

        12  WHAT YOU PUT ON THE WIRE, MORE WHAT PROTOCOL, WHAT RULES

        13  ARE USED TO TRANSMIT OVER THE WIRE.  THERE ARE PORTIONS

        14  THAT DEAL WITH THE HARDWARE AND HOW TO GET THINGS IN AND

        15  OUT OF THE HARDWARE, AND THE HARDWARE DEALS WITH

        16  COMMUNICATION LINES.  AND THERE ARE PIECES THAT DEAL WITH

        17  PACKAGING OF INFORMATION.

        18           THE INTERNET PROTOCOL, BASICALLY, TAKES--THE

        19  INTERNET STACK TAKES VERY LARGE PIECES OF INFORMATION AND

        20  CHOPS THEM UP INTO LITTLE PACKETS AND SENDS OUT THOSE

        21  PACKETS INDEPENDENTLY FOR A WHOLE NUMBER OF REASONS.  AND

        22  THEN AT THE OTHER END THEY HAVE TO BE BROUGHT BACK

        23  TOGETHER AGAIN BECAUSE YOU'RE NOT INTERESTED IN HAVING

        24  THREE WORDS OF YOUR SENTENCE.  YOU WANT THE WHOLE THING.

        25           AND THEN THERE ARE THINGS THAT SIT ON TOP OF THAT
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         1  THAT ARE--I'M BEING VERY SUPERFICIAL--THERE ARE SEVEN

         2  LAYERS THAT DEAL WITH THE ABILITIES TO INTERFACE TO THE

         3  USER.  FOR INSTANCE, THE ABILITY TO BRING OVER A PACKAGE

         4  OF INFORMATION, A FILE, OR TO REMOTELY OPERATE AS A

         5  TERMINAL, TELNET.

         6           THERE IS ALSO A WHOLE BUNCH OF SUPPORT STUFF

         7  THAT'S SITTING IN THERE RESOLVING NAMES.  IF I NEED TO

         8  CONTACT A SITE, DOJ.GOV, WHICH IS ONE OF THEIR SITES--I

         9  THINK IT'S DOJ OR MAYBE USDOJ.GOV--THAT SOMEBODY HAS TO

        10  TELL ME HOW TO GET THERE.

        11           SO, THAT'S USUALLY NOT SOMETHING KNOWN TO THAT

        12  MACHINE, SO I REACH OUT TO A--THROUGH A PROTOCOL TO A SET

        13  OF THINGS CALLED "NAME SERVICE," WHICH YOU MIGHT HAVE

        14  NOTICED IN THE PRESS A BIG TO-DO ABOUT WHO CONTROLS THE

        15  NAME SERVICE AND EVERYTHING, AND WHAT THEY DO IS THEY

        16  TRANSLATE FROM THAT PARTICULAR STRING OF CHARACTERS INTO

        17  SOME INTERNET ADDRESS, WHICH IS A LONG BIT OF BITS,

        18  AND--THAT THE NETWORK HARDWARE OUTSIDE THE MACHINES CAN

        19  DEAL WITH.  AND THAT'S DEVELOPED OVER THE YEARS.

        20           THE BASIC PREMISE OF IP, WHICH IS STILL TRUE, IS

        21  IT WILL GO BETWEEN NETWORKS OF VARIOUS COMPETENCIES, AND

        22  WILL WORK OVER ALMOST ANYTHING FROM A GIGABIT NETWORK TO

        23  TWO TIN CANS.  IT SEEMS FUNNY, ACTUALLY.  SOME PEOPLE HAVE

        24  DONE IT OVER TWO TIN CANS.  IT'S NOT THE WAY YOU WANT TO

        25  NETWORK, BUT IT WORKS.  IT'S A GOOD STUDENT PROJECT, BY
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         1  THE WAY.

         2  Q.   AND YOU TESTIFIED AT YOUR DEPOSITION, DID YOU NOT,

         3  PROFESSOR FARBER, THAT YOU WERE ON RECORD AS SAYING THAT

         4  THE INCLUSION OF A WELL-ENGINEERED IP STACK INTO WINDOWS

         5  HAD BEEN A MAJOR CONTRIBUTION TO THE PENETRATION OF THE

         6  NETWORK; CORRECT?

         7  A.   YES.  I TESTIFIED TO THAT.  I WROTE A NOTE TO MY

         8  MAILING LIST, WHICH GOES TO A LARGE NUMBER OF PEOPLE,

         9  CONGRATULATING--SAYING THAT MICROSOFT HAS DONE A VERY GOOD

        10  JOB.  AND BY PROVIDING A GOOD IP STACK AS PART OF THEIR

        11  PACKAGE, IT HAS DONE A MAJOR THING FOR THE COMMUNITY.

        12  Q.   AND WHEN YOU REFERRED TO WINDOWS IN THAT STATEMENT

        13  BOTH PUBLICLY IN YOUR MAILING LIST OR TO YOUR MAILING LIST

        14  AND WHEN YOU TESTIFIED AT YOUR DEPOSITION, WHAT WERE YOU

        15  REFERRING TO?

        16  A.   I WAS REFERRING TO SOME PIECES THAT AREN'T SOLD AS

        17  DEVICE DRIVERS IN THE OPERATING SYSTEM.  SOME PIECES

        18  HAVING TO DO WITH FACTORY ASSEMBLY AND BUFFER ALLOCATION

        19  THAT MAY BE IN THE OPERATING SYSTEM.  A SET OF WHAT WE

        20  HAVE BEEN CALLING OPERATING SYSTEM ENVIRONMENT MODULES

        21  WHICH IMPLEMENT CERTAIN OF THE CAPABILITIES OF--NEEDED BY

        22  THE STACK LIBRARY CAPABILITIES, SHARED CODE CAPABILITIES.

        23  AND A WHOLE BUNCH OF APPLICATIONS THAT ARE--CAN COME IN

        24  THE BOX THAT DEAL WITH THE INTERNET SERVICE ROUTINES, THE

        25  FTP, TELNET, ET CETERA.
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         1  Q.   JUST SO YOU HAVE THE CONTEXT CLEARLY IN MIND, TAKE A

         2  LOOK AT PAGE 209 OF YOUR DEPOSITION TRANSCRIPT, STARTING

         3  ON LINE THREE.

         4           IN FACT, YOU SHOULD PROBABLY TAKE A LOOK AT PAGE

         5  208, STARTING ON LINE 22, WHERE THE QUESTION WAS ASKED.

         6  THE QUESTION WAS ASKED, (READING):

         7                "QUESTION:  DO YOU REGARD IT AS BENEFICIAL

         8           TO USERS THAT THEY NO LONGER HAVE TO PAY $50 FOR

         9           TCPIP STACKS SEPARATELY FROM OPERATING SYSTEMS?"

        10           AND THEN THERE WERE A COUPLE OF OBJECTIONS.  AND

        11  THEN YOU SAID:

        12                "ANSWER:  I BELIEVE IT IS BENEFICIAL.  ONE

        13           SHOULD ALWAYS SAY ONE NICE THING; RIGHT?  I THINK

        14           I AM ON RECORD, ACTUALLY, AS SAYING THE INCLUSION

        15           OF A WELL-ENGINEERED IP STACK IN THE WINDOWS WAS

        16           A MAJOR CONTRIBUTION TO THE PENETRATION OF THE

        17           NETWORK."

        18           NOW, THERE WHEN YOU SAY THE "IP STACK," YOU WERE

        19  REFERRING TO THE WHOLE IP STACK; CORRECT?

        20  A.   YES.  AND WHEN I REFER TO THE WINDOWS--INTO WINDOWS.

        21  I'M REFERRING TO ALL THE PIECES OF WINDOWS:  THE

        22  ENVIRONMENT, THE APPLICATIONS THAT COME ON THE DISK, THE

        23  STUFF THAT GOES IN THE KERNEL, BECAUSE, IN FACT, IT NEEDS

        24  KERNEL STUFF.  IT WOULDN'T SAY JUST OPERATING SYSTEM.

        25  Q.   SURE.
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         1           NOW, WHAT DO YOU MEAN THERE WHEN YOU SAY IN YOUR

         2  ANSWER, IT HAS MADE A MAJOR CONTRIBUTION TO THE

         3  PENETRATION OF THE NETWORK?  WHAT NETWORK ARE YOU TALKING

         4  ABOUT?

         5  A.   THE INTERNET, SOMETHING THAT I HAVE BEEN FOR THE LAST

         6  20-SOME-ODD YEARS BEEN DEEPLY INVOLVED IN.

         7  Q.   DO YOU KNOW WHETHER NETSCAPE'S WEB-BROWSING SOFTWARE

         8  USES THE TCPIP STACK IN WINDOWS?

         9  A.   I HAVE NO REASON TO BELIEVE THAT IT DOESN'T.

        10  CERTAINLY IT DOESN'T USE THE WHOLE STACK.  THE UPPER

        11  LAYERS ARE THESE THINGS LIKE TELNET AND FTP, AND THEY MAY

        12  BE ACTIVATED BY THAT IF IT USES IT.  CONCEIVABLY, IT

        13  COULD.

        14           THE LOWER LAYERS, I HAVE NO IDEA WHETHER THEY USE

        15  THEM.  MOST PEOPLE WILL USE THE RESIDENT STACK IF THE

        16  RESIDENT STACK OPERATES EFFICIENTLY.

        17  Q.   ASSUME WITH ME THAT NETSCAPE DOESN'T USE ANY OF THE

        18  LAYERS OF THE TCPIP STACK IN WINDOWS AND DEVELOPED ITS OWN

        19  STACK OR WHATEVER LAYERS OF THE STACK IT NEEDED IN ORDER

        20  TO MAKE ITS WEB-BROWSING SOFTWARE FUNCTION.

        21           WOULD YOU AGREE THAT ALL OF THE INEFFICIENCIES OF

        22  DUPLICATION THAT YOU IDENTIFY IN PARAGRAPH 23 OF YOUR

        23  DIRECT WRITTEN TESTIMONY WOULD RESULT?

        24  A.   THERE WOULD CERTAINLY BE INEFFICIENCIES IN THE FACT

        25  THAT THERE COULD BE--COULD BE--DLL'S THAT CONTAIN PART OF
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         1  THE STACK THAT ARE FORCED TO BE RESIDENT IN MEMORY BECAUSE

         2  SOME OTHER ROUTINES, SOME OTHER SHARED ROUTINES, ARE

         3  EMBEDDED IN THE SAME GROCERY BAG, AND SO YOU WOULD GET

         4  SOME INEFFICIENCIES FROM THAT.

         5           BUT AGAIN, I'M CONJECTURING THAT THAT'S WHAT'S

         6  HAPPENING.

         7  Q.   YOU WERE ANSWERING MY QUESTION.

         8  A.   OH, WHETHER THEY REMOVED IT AND PUT THEIR OWN STACK

         9  IN.

        10           I WOULD HAVE TO ASSUME--I WOULD HAVE TO LOOK

        11  AGAIN MORE CAREFULLY.  I DIDN'T EXAMINE THEM, AND I'M NOT

        12  AN EXPERT ON THE STRUCTURE OF WINDOWS.  BUT AGAIN, THE

        13  GROCERY-BAG MODEL DOES WORK.  IF THE NETWORK CODE IS MIXED

        14  IN WITH OTHER THINGS AND FROZEN INTO DLL'S, WHEN I DON'T

        15  WANT TO USE THAT CODE ANYMORE, I STILL MAY HAVE TO BRING

        16  IT IN AND OUT OF MEMORY.

        17           AND IN A MODERN COMPUTING SYSTEM WHERE YOU HAVE

        18  LESS MEMORY, PHYSICAL MEMORY, THAN YOU REALLY BELIEVE IS

        19  THERE, SO-CALLED VIRTUAL MEMORY, THAT'S AN ONGOING COST

        20  WHICH SOMETIMES CAN BE PROHIBITIVE AND WHICH SLOWS DOWN

        21  THE ENVIRONMENT CONSIDERABLY.  SLOWS DOWN THE USER

        22  ENVIRONMENT CONSIDERABLY.

        23  Q.   I TAKE IT FROM YOUR EARLIER ANSWER YOU CAN'T TELL ME

        24  ANYTHING ABOUT THE INTERNAL STRUCTURE OF THE BLOCK OF CODE

        25  CALLED NETSCAPE COMMUNICATOR 4.5?
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         1  A.   I NEVER CLAIMED I COULD, SIR.

         2  Q.   I JUST WANTED TO MAKE THAT CLEAR.

         3           NOW, IF--THIS IS ANOTHER ASSUMPTION I WANT YOU TO

         4  MAKE IN ANSWERING MY QUESTION.  IF COMMUNICATOR 4.5 IS A

         5  MONOLITHIC EXECUTABLE FILE NOT COMPONENTIZED, AND PART OF

         6  THAT MONOLITHIC BLOCK IS AN ALTERNATE TCPIP STACK, THAT

         7  WOULD RESULT IN ALL OF THE INEFFICIENCIES THAT YOU

         8  IDENTIFY IN THE LAST SENTENCE OF PARAGRAPH

         9  23--CORRECT?--IF NETSCAPE ENGINEERED ITS PRODUCT THAT WAY.

        10  A.   I'M NOT SURE EXACTLY WHAT YOU MEAN IF THEY DID AND

        11  WHO SUFFERS THE INEFFICIENCY IF NETSCAPE, FOR ARGUMENT'S

        12  SAKE--I HAVE NO REASON TO BELIEVE, IN FACT--MY PERSONAL

        13  EXPERIENCE WHEN I INSTALLED NETSCAPE IS THAT I SAW A LOT

        14  OF THE SAME THINGS THAT HAPPENED WHEN YOU BIND IN DLL'S IN

        15  THE WINDOWS ENVIRONMENT, SO IT SMELLS THE SAME.  BUT I'M

        16  NOT AN EXPERT IN IT.

        17           IF YOU HAD A COMPLETELY CONCRETE NETSCAPE WITH

        18  THE STACK IN AT THE APPROPRIATE LEVEL, IT WOULD--I'M NOT

        19  SURE HOW IT WOULD SUFFER INEFFICIENCIES IT WOULD OPERATE.

        20  THE RESULTS OF IT RUNNING WOULD LEAVE A LOT OF CODES

        21  SITTING AROUND IN GROCERY BAGS THAT NOBODY IS GOING TO

        22  USE.  BUT IT, ITSELF, COULD OPERATE VERY EFFICIENTLY, SO

        23  I'M JUST NOT SURE WHAT YOU'RE DRIVING AT.

        24  Q.   WHEN YOU TALK ABOUT GROCERY BAGS, THAT IS PURE

        25  SPECULATION ON YOUR PART CONCERNING THE INTERNAL STRUCTURE
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         1  OF WINDOWS, IS IT NOT?

         2  A.   WELL, THERE IS SOME EVIDENCE IN THE DEPOSITION

         3  PART--I'M SORRY.  I'M JUST VERY BAD AT NAMES.  THE

         4  MICROSOFT--

         5  Q.   MR. PARTOVI?

         6  A.   I WILL REMEMBER TOWARDS THE END.

         7           MR. PARTOVI, IN FACT, HE MADE REFERENCE TO THE

         8  FACT THAT THERE ARE SOME DLL'S WITH STUFF THAT DOESN'T

         9  SOUND LIKE IT'S PARTICULARLY WELL CONNECTED WITH OTHER

        10  ONES IN THERE.  AND THERE ARE DLL'S CALLED AND

        11  MISCELLANEOUS STUFF AND THINGS THAT REALLY DON'T SOUND IN

        12  A RATIONAL WAY LIKE--I'M SORRY, LET ME TAKE BACK RATIONAL.

        13  THEY DON'T APPEAR, ON FIRST GLANCE, TO HAVE--TO BE

        14  DIFFERENT FROM MY GROCERY-BAG MODEL.

        15  Q.   YOU HAVEN'T LOOKED AT ANY OF THE SOURCECODE OF

        16  WINDOWS 95 AND WINDOWS 98; AND THEREFORE, YOU HAVE NO

        17  BASIS TO TESTIFY ABOUT THE INTERNAL STRUCTURE OF WINDOWS,

        18  DO YOU?

        19  A.   I HAVE NOT HAD ACCESS FOR, AS I MENTIONED EARLIER, TO

        20  THE SOURCECODE.  I DID LOOK AT SOME OF THE VERBIAGE IN

        21  PARTOVI'S DEPOSITION WHICH STRONGLY SUGGESTED--BUT NOTICE

        22  I USE THE WORD "SUGGESTED"--THAT THE GROCERY-BAG ANALOGY

        23  IS NOT A BAD ONE.

        24           AND THAT'S CERTAINLY PIECES OF INFORMATION THAT

        25  MICROSOFT HAS AT ITS DISPOSAL AND CAN MAKE--COULD PRESENT
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         1  TO THE COURT IF THERE IS A REAL DESIRE TO KNOW EXACTLY HOW

         2  THESE THINGS RELATE AND WHY THEY WERE PUT TOGETHER.

         3  Q.   IN PARAGRAPH 17 OF YOUR WRITTEN DIRECT TESTIMONY

         4  WHICH APPEARS ON PAGE EIGHT, IN THE SECOND SENTENCE, YOU

         5  REFER TO INTERNET EXPLORER AS AN EXAMPLE OF AN

         6  APPLICATION, DO YOU NOT?

         7  A.   I'M HAVING TROUBLE FINDING WHERE I SAID THAT.

         8  Q.   THE SENTENCE BEGINS, "EXAMPLES OF APPLICATIONS ARE,"

         9  PARAGRAPH 17, SECOND SENTENCE.

        10  A.   EXCUSE ME WHILE I GET TO THE RIGHT--THE TESTIMONY?

        11  Q.   YES, SIR.

        12  A.   IT'S 17--I'M BEING DENSE TODAY, BUT I DON'T SEE THAT.

        13  COULD YOU JUST--

        14  Q.   ON PAGE EIGHT OF PARAGRAPH 17, FIRST SENTENCE BEGINS

        15  "APPLICATIONS MAY BE LARGE," AND THEN THE SECOND SENTENCE

        16  READS, "EXAMPLES OF APPLICATIONS ARE MICROSOFT WORD,

        17  NOTEPAD AND SPEECH RECORDER AS WELL AS INTERNET EXPLORER."

        18  A.   I'M HAVING A PROBLEM BECAUSE MY COPY EXPERT

        19  TESTIMONY--UNLESS I'M ON THE WRONG EXPERT TESTIMONY, THE

        20  SECOND SENTENCE STARTS, "THE FORMATION OF THESE TYPES OF

        21  FILES."

        22  Q.   ARE YOU LOOKING AT YOUR REPORT, SIR, OR YOUR

        23  TESTIMONY?

        24  A.   TESTIMONY.  DID YOU SAY TESTIMONY OR REPORT?

        25           I'M SORRY, YOU THOUGHT YOU SAID TESTIMONY.
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         1  Q.   NO, I DID.

         2           THE COURT:  WOULD YOU HELP HIM OUT THERE SO WE

         3  GET ON THE SAME PAGE.

         4           THE WITNESS:  I'M SORRY, YOU'RE RIGHT.

         5           YES, I DID REFER TO THE INTERNET EXPLORER AS AN

         6  APPLICATION.

         7  BY MR. HOLLEY:

         8  Q.   WHAT IS THE APPLICATION THAT YOU CALL INTERNET

         9  EXPLORER?

        10  A.   ONE PRESUMES IT'S THE THING THAT HAPPENS WHEN YOU

        11  DOUBLE CLICK--IT GETS INVOKED WHEN YOU CLICK ON THE LITTLE

        12  E.

        13  Q.   CAN YOU TELL ME ANY OF THE FILES IN THE PRODUCT

        14  MARKETED AS WINDOWS 98 THAT MAKE UP WHAT YOU CALL THE

        15  INTERNET EXPLORER APPLICATION?

        16  A.   I CAN'T RECITE THOSE.  I VAGUELY REMEMBER SEEING A

        17  LIST OF THEM IN PROFESSOR FELTEN'S TESTIMONY, BUT I AM NOT

        18  PREPARED TO RECITE THEM.

        19  Q.   WELL, WHAT IS THE BASIS OF YOUR TESTIMONY, PROFESSOR

        20  FARBER, THAT THERE IS AN APPLICATION CALLED INTERNET

        21  EXPLORER IF YOU CANNOT TELL ME WHAT IT IS?

        22  A.   I BELIEVE PARTOVI, IN HIS TESTIMONY, REFERENCED THE

        23  INTERNET EXPLORER AS AN APPLICATION, AND I BELIEVE THAT

        24  THAT'S--CONFIRMS MY BELIEF THAT THAT'S AN APPLICATION.  I

        25  WON'T SAY I SAW THAT.  I HADN'T SEEN THAT AT THE TIME I
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         1  GAVE THE TESTIMONY, BUT THAT CERTAINLY CONFIRMS IT.

         2  Q.   WHAT FILES MAKE UP THE APPLICATION THAT YOU CALL

         3  INTERNET EXPLORER?

         4  A.   I'M--I WILL REPEAT.  I AM NOT AN EXPERT IN THE

         5  STRUCTURE OF WINDOWS.  I'M SAYING THAT AS FAR AS

         6  CONFIRMATION OF MY STATEMENT THAT THIS IS AN APPLICATION,

         7  YOUR OWN EMPLOYEE CALLS IT AN APPLICATION.

         8           THE COURT:  ARE WE GOING TO HAVE MR. PARTOVI'S

         9  TESTIMONY?

        10           MR. HOLLEY:  WELL, WE ARE GOING TO LOOK AT THE

        11  RELEVANT PARTS OF IT THIS AFTERNOON, YOUR HONOR, I THINK.

        12           I WOULD LIKE TO OFFER AS DEFENDANT'S EXHIBIT

        13  1411, A DRAWING THAT PROFESSOR FARBER MADE DURING HIS

        14  DEPOSITION OF HIS UNDERSTANDING OF THE STRUCTURE OF

        15  WINDOWS 98.

        16           THE WITNESS:  I FEEL LIKE OBJECTING TO MY ART

        17  WORK.

        18           MS. DE MORY:  NO OBJECTION.

        19           THE COURT:  IS THERE AN OBJECTION?

        20           MS. DE MORY:  NO.

        21           THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 1411

        22  IS ADMITTED.

        23                         (DEFENDANT'S EXHIBIT NO. 1411 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. HOLLEY:
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         1  Q.   PROFESSOR FARBER, LOOKING AT VERSION ONE OF THE

         2  WINDOWS 98 AS YOU DREW IT AT YOUR DEPOSITION, CAN YOU TELL

         3  ME WHAT IS--WHAT SOFTWARE CODE IS INSIDE THE OVAL AT THE

         4  TOP OF THIS DIAGRAM THAT YOU LABELED "INTERNET EXPLORER"

         5  OR "IE"?

         6  A.   AGAIN, I WILL REPEAT, I AM NOT--I HAVE NOT HAD ACCESS

         7  TO THE SOURCECODE.  I AM NOT PUTTING MYSELF UP AS AN

         8  EXPERT ON WINDOWS STRUCTURE.  THERE IS CLEARLY SOME CODE

         9  THAT GETS EXECUTED WHEN YOU ACTIVATE IE.  IT DOES USE

        10  DLL'S, AND IT DOES INTERFACE WITH AN OPERATING SYSTEM AT

        11  SOME LEVEL.

        12           SO, THESE ARE GENERAL REMARKS THAT HOLD ACROSS

        13  WHOLE SPECTRUM OF APPLICATIONS.

        14  Q.   AS FAR AS YOU KNOW, PROFESSOR FARBER, THE ONLY CODE

        15  IN THAT OVAL, THE PURPLE OVAL, LABELED "IE" IS A SMALL

        16  STUB EXECUTABLE FILE THAT CALLS OTHER ROUTINES IN

        17  WINDOWS 98 TO PERFORM WEB-BROWSING FUNCTIONS; CORRECT?

        18  A.   I THINK I'M GOING TO ANSWER "YES, BUT," AND I WOULD

        19  LIKE TO JUST TAKE A MOMENT TO EXPLAIN THE BUT.

        20           WITHIN THE DLL'S, THE SHARED DLL'S, THERE ARE A

        21  LOT OF ROUTINES.  AND AGAIN, I DON'T WANT TO OVERUSE THE

        22  GROCERY BAG, BUT IT'S NOT BAD IN THIS CASE.  AND SOME OF

        23  THOSE ROUTINES ARE USED BY A LOT OF SHARED STUFF.  THERE

        24  IS NO OBLIGATION OF SHARED DLL'S FOR EVERYTHING TO BE

        25  SHARED.  I HAVE NO KNOWLEDGE WHETHER THERE IS OR IS NOT
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         1  CODE IN THERE THAT'S ONLY USED BY IE.  IF THERE IS CODE

         2  THAT'S ONLY USED BY IE, THEN I CONSIDER IT PART OF IE.

         3           AGAIN, THAT'S SOMETHING THAT MICROSOFT CLEARLY

         4  KNOWS THE ANSWER TO, AND I JUST HAVEN'T HAD EITHER THE

         5  OPPORTUNITY OR THE WILLINGNESS TO INCUR THE SUBSTANTIAL

         6  PROBLEMS OF NONDISCLOSURE IN LOOKING INSIDE OF WINDOWS.

         7  Q.   SO, THE ANSWER TO MY QUESTION IS, YOU HAVE NO IDEA

         8  WHAT SOFTWARE CODE IS IN THE OVAL MARKED "INTERNET

         9  EXPLORER," DO YOU?

        10           THE COURT:  I THINK HE SAID THAT SEVERAL TIMES,

        11  MR. HOLLEY.

        12           MR. HOLLEY:  I'M NOT SURE I EVER QUITE GOT THAT

        13  ANSWER, BUT I WILL MOVE ON.

        14  BY MR. HOLLEY:

        15  Q.   IF THE ROUTINES THAT ARE IN THE BLOCKS THAT YOU

        16  LABELED "SHARED MODULES" FIRST AND THEN YOU CHANGED LATER

        17  TO "SHARED DLL'S," ARE ACTUALLY WHAT PERFORM THE

        18  WEB-BROWSING FUNCTIONS IN THE PRODUCT CALLED WINDOWS 98,

        19  YOUR POSITION IS THAT THEY ARE NOT INTERNET EXPLORER; IS

        20  THAT CORRECT?

        21  A.   MY STATEMENT IS THAT PIECES OF THAT--AGAIN, SHARED

        22  MODULES, ONE THING THAT'S CLEAR IS THE SHARED MODULES HAVE

        23  A LOT OF DIFFERENT THINGS IN THEM, BACK TO THE GROCERY BAG

        24  AGAIN.

        25           AND I HAVE MY SERIOUS DOUBTS THAT ALL OF THEM ARE
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         1  USED BY JUST--I'M SORRY.  WHAT WAS THE PARITY OF THE

         2  QUESTION?  THE PROBLEM WITH COMPLEX QUESTIONS IS I LOSE

         3  PARITY OCCASIONALLY.

         4  Q.   I DON'T BLAME YOU.

         5           MY QUESTION IS:  IF YOU ACCEPT MY ASSERTION THAT

         6  THE MODULES THAT HAVE BEEN HIGHLIGHTED IN YELLOW THAT YOU

         7  LABELED AT YOUR DEPOSITION "SHARED MODULES" AND THEN LATER

         8  CHANGED TO "SHARED DLL'S," PERFORM THE WEB-BROWSING

         9  FUNCTIONALITY OR PROVIDE THE WEB-BROWSING FUNCTIONALITY IN

        10  THE PRODUCT MARKETED AS WINDOWS 98, BUT ALSO PERFORMED

        11  OTHER FUNCTIONS, YOUR TESTIMONY IS THAT THEY ARE NOT

        12  INTERNET EXPLORER?

        13  A.   MY TESTIMONY IS THAT IT WOULD BE--THEY ARE NOT

        14  EXCLUSIVE FOR INTERNET EXPLORER.

        15           AND, IN FACT, ONE OF MY OBSERVATIONS AND BELIEFS

        16  IS IT WOULD BE MUCH BETTER IF I COULD SPLIT THAT BAG OF

        17  GROCERIES OPEN AND THROW AWAY THE STUFF I DIDN'T WANT IF I

        18  DON'T WANT INTERNET EXPLORER.  RIGHT NOW, I'M SORT OF

        19  STUCK WITH THE WHOLE BAG.

        20           AM I ANSWERING YOUR QUESTION, SIR?

        21  Q.   I WILL ASK YOU ANOTHER ONE.

        22  A.   OKAY.

        23  Q.   ONE OF THESE MODULES, THESE SHARED DLL'S, IS A

        24  PROGRAM CALLED MSHTML.DLL.  IT'S AN HTML PARSING AND

        25  RENDERING ENGINE.
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         1           IS IT A PART OF INTERNET EXPLORER, OR ISN'T IT?

         2  A.   IT DEPENDS ON WHAT ELSE IS IN THERE.  IT'S CERTAINLY

         3  USED BY INTERNET EXPLORER.  LARGE PARTS OF THE CODE MAY BE

         4  ONLY USED BY INTERNET EXPLORER.  I HAVE NO STRONG FEELING

         5  ON THAT--STRONG KNOWLEDGE ON THAT.  BUT IT IS THE CASE

         6  THAT MANY TIMES THERE ARE OTHER PIECES, AND THOSE OTHER

         7  PIECES MAY OR MAY NOT BE EVEN KNOWN BY INTERNET EXPLORER.

         8  Q.   WHAT IF THE EXACT SAME LINES OF SOFTWARE CODE THAT

         9  DISPLAY HTML DOCUMENTS FROM THE WEB ALSO DISPLAY THE USER

        10  INTERFACE FOR WINDOWS 98, NOT UNRELATED ROUTINES, THE

        11  EXACT SAME LINES OF CODE?

        12  A.   AND IF THAT'S THE ONLY THING IN THAT DLL?

        13  Q.   CORRECT.

        14  A.   THEN I WOULD TEND TO CALL THAT DLL PART OF

        15  WINDOWS--I'M SORRY, PART OF IE.

        16           BY THE WAY, LET ME JUST COMMENT THAT THE CROSSOUT

        17  OF MODULE IS A "TERMINOLOGICAL" THING.  A LOT OF PEOPLE

        18  WOULD CALL THOSE SHARED MODULES IN GENERAL TERMS.

        19  MICROSOFT CALLS THEM DLL'S.  SO, TO PUT IT INTO MS

        20  TERMINOLOGY, I CROSSED IT OFF.

        21  Q.   I'M AFRAID I MAYBE MISUNDERSTOOD YOUR LAST ANSWER.

        22           IF MSHTML PROVIDES THE CODE IN THAT MODULE, OR

        23  DLL OR WHATEVER YOU WANT TO CALL IT, PROVIDES BOTH THE

        24  ABILITY TO DISPLAY HTML CONTENT FROM THE WEB AND THE USER

        25  INTERFACE FOR WINDOWS 98, IS IT OR IS IT NOT PART OF WHAT

                                                           42

         1  YOU CALL INTERNET EXPLORER?

         2  A.   I ACTUALLY, IN THAT CASE, WOULD SAY THAT IT'S A

         3  SHARED CODE THAT'S USED BY IE AND BY OTHER ROUTINES.

         4           SO AGAIN, ONE OF THE THINGS OF SHARED CODE, IF

         5  IT'S REALLY SHARED, AND IF THAT'S ALL IN THERE, IS IT

         6  BELONGS TO A LOT OF PEOPLE, AND THAT'S USUALLY WHY YOU

         7  CAN'T GET RID OF SHARED CODE WITHOUT KNOWING THAT

         8  EVERYBODY WHO USES THEM NO LONGER WANTS THEM.

         9  Q.   AND THE EVERYBODY IN THAT ANSWER INCLUDES NOT ONLY

        10  MICROSOFT BUT ALSO ALL OF THE THIRD-PARTY SOFTWARE

        11  DEVELOPERS WHO MAY BE CALLING THOSE MODULES IN THEIR

        12  PRODUCTS; CORRECT?

        13  A.   I BELIEVE THERE IS A SUBSTANTIAL DIFFERENCE BETWEEN

        14  REMOVING THINGS FROM THE LIBRARY AND REMOVING THINGS FROM

        15  THE--WHAT DO I WANT TO CALL IT?  THE ACTIVE SET OF DLL'S.

        16  IF, IN FACT, THAT'S A MODULE WHICH COULD BE RE-USED AND

        17  WHICH IS A PUBLISHED INTERFACE, ONE WOULD EXPECT IT TO BE

        18  IN THE LIBRARY.

        19           IF IT'S ONLY USED BY A PARTICULAR THING NOBODY

        20  ELSE WANTS TO USE, WE COULD HAVE A VERY INTERESTING

        21  DEBATE.

        22  Q.   WELL, LET'S FOCUS ON MSHTML.DLL.  WHAT IF INTUIT AND

        23  NEOPLANET AND ABOUT 50 OTHER SOFTWARE DEVELOPERS CALL THE

        24  API'S EXPOSED BY THAT DLL?  IS IT PART OF INTERNET

        25  EXPLORER OR ISN'T IT?
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         1  A.   I WOULD CALL IT PART OF THE MIDDLEWARE, PART OF THE

         2  OPERATING SYSTEM ENVIRONMENT.  AND IF YOU TOLD PEOPLE

         3  ABOUT THE EXISTENCE OF THAT API, IT SHOULD BE SUPPLIABLE,

         4  WHETHER OR NOT, IN FACT, IS AN INTERNET EXPLORER EVER

         5  INSTALLED ON THE MACHINE.  I MEAN, IF YOU TOLD PEOPLE IT

         6  EXISTS, IT EXISTS, AND THEN YOU HAVE TO CONFORM TO WHAT

         7  YOU SAID IS THERE, UNLESS YOU PUT A CAVEAT IN THAT SAYS

         8  "THIS IS ON--THIS API IS ONLY AVAILABLE IF YOU HAPPEN TO

         9  INSTALL INTERNET EXPLORER," AND THEN I COULD GO AT IT WITH

        10  THE UNDERSTANDING THAT I MIGHT BE DAMAGED IF THE CUSTOMER

        11  IS--HAS DECIDED TO USE SOMEBODY ELSE.

        12  Q.   YOU SAY IN PARAGRAPH 18 OF YOUR WRITTEN DIRECT

        13  TESTIMONY, PROFESSOR FARBER--AND THAT APPEARS ON PAGE

        14  EIGHT RUNNING ON TO PAGE NINE--

        15           THE COURT:  LET ME INTERRUPT YOU HERE FOR A

        16  MINUTE, MR. HOLLEY.  I WANT TO FOLLOW UP ON YOUR LAST LINE

        17  OF QUESTIONING.

        18           WHAT WAS YOUR LINE OF CODE AGAIN?

        19           MR. HOLLEY:  YOUR HONOR, IT'S MS, WHICH IS AN

        20  ACRONYM FOR MICROSOFT, HTML.

        21           THE COURT:  MSHTML DOT?

        22           MR. HOLLEY:  DLL.

        23           THE COURT:  DLL, ALL RIGHT.

        24           NOW, IF THAT WERE TRULY PART OF THE OPERATING

        25  SYSTEM, AS YOU CONCEIVE OF IT, IF THAT CODE WERE PART OF
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         1  THE OPERATING SYSTEM, IS THERE ANY REASON WHY IE, WHICH

         2  DID NOT, ITSELF, CONTAIN THAT CODE, COULD NOT INVOKE IT?

         3           THE WITNESS:  NO, SIR.

         4           THE COURT:  THAT APPLICATION?

         5           THE WITNESS:  YOU'RE PERFECTLY CORRECT.  LET ME

         6  JUST MAKE ONE MINOR THING.  THAT ROUTINE IS PART OF THE

         7  ENVIRONMENT, WHAT I CALL THE OPERATING SYSTEM ENVIRONMENT.

         8  JUST MAKE THAT DISTINCTION.

         9           AND NOW--YOU'RE CORRECT, IF IT'S PART OF THE

        10  OPERATING SYSTEM ENVIRONMENT AND PUBLISHED, THEN, IN FACT,

        11  ANYBODY COULD INVOKE IT.

        12           THE COURT:  IE, AS AN APPLICATION, COULD INVOKE

        13  IT?

        14           THE WITNESS:  COULD INVOKE IT, COULD USE IT.  AND

        15  ANYBODY ELSE COULD USE IT EVEN IF THAT APPLICATION, IE,

        16  WAS NEVER PUT IN THE MACHINE.

        17           THE COURT:  ALL RIGHT, THANK YOU.

        18           YOU CAN FOLLOW UP ON THAT, IF YOU WOULD LIKE.

        19  BY MR. HOLLEY:

        20  Q.   YOU SAY IN PARAGRAPH 18 OF YOUR WRITTEN DIRECT

        21  TESTIMONY, PROFESSOR FARBER, THAT SOFTWARE HAS TO BE

        22  WRITTEN AND INSTALLED SUCH THAT INTERDEPENDENT ROUTINES

        23  WORK TOGETHER PROPERLY; CORRECT?

        24           I'M FOCUSING ON--

        25  A.   I WILL SAY YES, BUT IF YOU WANT TO POINT ME AT
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         1  EXACTLY.

         2  Q.   SURE.  I'M FOCUSED PARTICULARLY ON THE SECOND

         3  SENTENCE WHICH SAYS, "BUT WHETHER THOSE ROUTINES ORIGINATE

         4  FROM ONE PARTICULAR SOFTWARE PROGRAM OR ANOTHER IS

         5  IRRELEVANT TO THE PERFORMANCE OF THE FUNCTIONS SO LONG AS

         6  THE SOFTWARE IS WRITTEN AND INSTALLED SUCH THAT THE

         7  PROGRAMS WORK TOGETHER."

         8  A.   THAT'S CORRECT.

         9  Q.   AND THAT'S SOMETHING THAT HAPPENS AT THE DESIGN

        10  STAGE, ISN'T IT?  INSURING THAT INDEPENDENT ROUTINES WORK

        11  TOGETHER?

        12  A.   YES, BUT YOU HAVE TO WATCH WHAT THE DESIGN PHASE IS

        13  AND THE DESIGN OF A COMPLEX SYSTEM.  THERE ARE MANY STEPS

        14  IN THE DESIGN PHASE.

        15           MY EXPERIENCE, HAVING BEEN INVOLVED IN THE

        16  COMPANY THAT'S DONE SOME DEVELOPMENT IN THIS AREA IS THE

        17  PACKAGING IS ACTUALLY DONE VERY LATE IN THE GAME.  YOU

        18  DEVELOP ALL THESE MODULES, AND THEN YOU DECIDE HOW TO

        19  PACKAGE IT BASED ON A WHOLE SET OF CRITERIA.  AND AS I

        20  SAID EARLY ON, SOMETIMES DEALING WITH THE

        21  ORGANIZATION--ORGANIZATIONAL RESPONSIBILITIES OF THE

        22  PEOPLE INVOLVED, QUITE OFTEN YOU WANT TO PACKAGE--YOU

        23  DON'T WANT TO PACKAGE SOMETHING THAT ONE GROUP AND ANOTHER

        24  GROUP ARE CO-RESPONSIBLE FOR.

        25           THAT PACKAGING IS VERY MALLEABLE.  WITNESS IN
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         1  PARTOVI'S DEPOSITION THAT IN ONE CASE ROUTINE WAS MOVED

         2  FROM ONE DLL TO ANOTHER DLL, AND ONE GOT THE IMPRESSION

         3  THAT WAS SORT OF A STANDARD THING TO BE DONE.

         4           SO, YOU HAVE TO MAKE SURE THE THINGS WORK

         5  TOGETHER, BUT THAT'S USUALLY DONE AT THE TIME YOU ACTUALLY

         6  RIGHT WRITE THE MODULES, NOT AT THE TIME YOU PACKAGE.

         7           NOW, IN CERTAIN CASES, YOU HAVE TO WORRY A LITTLE

         8  BIT THAT TWO ROUTINES REALLY SHOULD BE IN THE SAME DLL FOR

         9  REALTIME PURPOSES.  THERE ARE SOME VERY SPECIALIZED CASES

        10  WHERE THAT'S TRUE.

        11           OFTEN, IF I COULD GO ONE STEP FURTHER ON THAT, IF

        12  THE API'S ARE NOT PUBLIC API'S, YOU MAY CHOOSE TO PACKAGE

        13  THEM TOGETHER FOR YOUR OWN REASONS.  BUT IN GENERAL, YOU

        14  HAVE A HUGE AMOUNT OF FLEXIBILITY OF HOW YOU PACKAGE

        15  STUFF, THE SAME AS THE PEOPLE IN THE GROCERY STORE HAVE A

        16  HUGE AMOUNT OF OPTIONS, THE WAY TO PUT THINGS IN BAGS, SO

        17  LONG AS YOU DON'T CRUSH AND MAKE SOMETHING NOT WORK.

        18  Q.   IT IS DURING THE CREATION OF AN INTEGRATED DESIGN FOR

        19  A SOFTWARE PRODUCT THAT DIFFERENT ROUTINES GET KNITTED

        20  TOGETHER; IS THAT NOT CORRECT?

        21  A.   NOT THE WAY--IT DEPENDS ON WHAT YOU MEAN BY "KNITTED

        22  TOGETHER."  IF YOU MEAN KNITTED TOGETHER IN DLL'S, NO.  IF

        23  YOU MEAN THE STRUCTURES OF THE ROUTINES, YOU DECIDE HOW TO

        24  STRUCTURE YOUR MODULES, WHAT INTERFACES TO MAKE APPEAR,

        25  WHICH ONES NOT TO APPEAR, SURE, THAT'S DONE IN THE
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         1  VERY--IT'S A VERY CRITICAL FUNCTION DONE VERY EARLY.

         2           THE PACKAGING OF THEM INTO LOAD MODULES TEND TO

         3  BE DONE VERY LATE IN THE PROCESS AND NOT NORMALLY

         4  CONSIDERED A PARTICULARLY CRITICAL THING.  IT'S NOT

         5  TRIVIAL, BUT IT'S NOT A MAJOR PART OF THE DESIGN ACTIVITY.

         6           IF YOU GET THE SOFTWARE WORKING UP TO THAT STAGE,

         7  IT'S DONE.  IT'S ALMOST AN AFTER-THOUGHT.

         8  Q.   AND THE REASON WHY IT ISN'T CRITICAL IS BECAUSE IT

         9  DOESN'T MATTER, DOES IT, SO LONG AS ALL THE MODULES GET

        10  LOADED SOMEHOW; RIGHT?

        11  A.   IT SURE MATTERS WHEN YOU WANT TO REMOVE THINGS, AND

        12  IF YOU AGAIN--I HATE TO KEEP GOING BACK TO MY GARBAGE

        13  BAGS, BUT IF YOU HAVE TO HAUL UP TEN POUNDS EVERY TIME

        14  BECAUSE YOU WISH THAT THE MILK AND THAT CAN HADN'T BEEN

        15  PUT IN THAT BAG, THEN IT MAKES A DIFFERENCE.  AND THE

        16  DLL'S, THEY HAVE TO BE SWAPPED IN, THEY HAVE TO BE LOADED.

        17  THERE IS NO BAG.  WE ALL SUFFER A CERTAIN AMOUNT ON THAT.

        18           WHEN YOU DE-INSTALL, THAT'S WHEN YOU'RE STUCK

        19  WITH A LOT OF GARBAGE, POTENTIALLY.

        20  Q.   IF YOU DESIGN A SOFTWARE PRODUCT ON THE ASSUMPTION

        21  THAT PARTICULAR CODE WILL BE PRESENT AND THAT CODE IS NOT

        22  PRESENT, YOU HAVE A PROBLEM, DON'T YOU?

        23  A.   YES, BUT.  THAT HAS NOTHING TO DO WITH HOW YOU

        24  PACKAGE THE DLL'S.  THAT HAS MORE TO DO WITH THE

        25  WAY--WHAT'S IN YOUR LIBRARY.  I NEVER SAID YOU SHOULD
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         1  LEAVE THINGS OUT OF THE LIBRARY.  IN FACT, THE MORE THE

         2  MERRIER IN THE LIBRARY.

         3           THE ACTUAL LOADING PROCESS AND WHEN IT'S DONE OR

         4  IF IT'S DONE AT, LET ME CALL IT, CREATION TIME BY THE OEM

         5  OR THE APPLICATION LOADING TIME, IS NOT GOING TO CHANGE

         6  THE AVAILABILITY OF STUFF.  I MEAN, IF YOU DON'T HAVE

         7  ROUTINE, ANY PLACE ON THE MACHINE YOU GOT A PROBLEM ON

         8  YOUR HANDS, BUT THAT'S--NOBODY IS SUGGESTING THAT THAT BE

         9  DONE.

        10  Q.   DON'T BE SO SURE.

        11           IF THE ROUTINE OR FILE CALLED MSHTML.DLL PROVIDES

        12  THE USER INTERFACE FOR WINDOWS 98, AND THAT IS THE DESIGN

        13  ASSUMPTION, THERE IS A BIG PROBLEM IF THAT FILE IS NOT

        14  PRESENT; CORRECT?

        15  A.   IF THAT FILE IS NOT PRESENT IN THE LIBRARIES--

        16           THE COURT:  THEN IT COULD BE IN WINDOWS 98, IN

        17  IE?

        18           THE WITNESS:  IT COULD BE--WELL, IF THAT FILE

        19  SERVICES THEIR EXPLORER AND THE WINDOWS EXPLORER, THEN IT

        20  SORT OF HAS TO BE IN THE GENERAL FILES--

        21           THE COURT:  ONE PLACE OR THE OTHER?

        22           THE WITNESS:  IT HAS TO BE ONE PLACE OR THE

        23  OTHER, CORRECT.

        24           PREFERABLY IN SORT OF THE BIG LIBRARY BECAUSE

        25  THEN WHEN THE MACHINE IS BORN, IT'S AVAILABLE THERE.  BUT
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         1  NOBODY IS SUGGESTING THAT THAT NOT BE THERE.  IT HAS TO BE

         2  ONE PLACE OR THE OTHER.

         3           THE COURT:  THE BIG LIBRARY?

         4           THE WITNESS:  THE MIDDLEWARE IS BASICALLY A

         5  LIBRARY.  AND WHEN YOU PUT IT ON YOUR MACHINE, THERE IS A

         6  LOT OF THINGS AVAILABLE, SOME OF WHICH YOU, AS A USER,

         7  WILL NEVER USE.

         8           THE COURT:  ALL RIGHT.  AM I CORRECT, THEN, IN

         9  THINKING OF OPERATING SYSTEM, AS YOU CONCEIVE OF IT,

        10  WHETHER YOU DENOMINATED IT A KERNEL OR NOT, AS BEING THAT

        11  WHICH HAS TO BE ON AND RUNNING WITH EVERYTHING?

        12           THE WITNESS:  YES, SIR.

        13           THE COURT:  THANK YOU.

        14  BY MR. HOLLEY:

        15  Q.   INSURING INTEROPERABILITY AMONG ROUTINES IN A

        16  SOFTWARE PROGRAM IS NOT SOMETHING THAT AVERAGE

        17  NONTECHNICAL USERS HAVE ANY ABILITY TO DO ON THEIR OWN, IS

        18  IT?

        19           THE COURT:  WOULD YOU ASK THAT AGAIN.

        20           MR. HOLLEY:  SURE, YOUR HONOR.

        21  BY MR. HOLLEY:

        22  Q.   INSURING INTEROPERABILITY AMONG ROUTINES IN A

        23  SOFTWARE PROGRAM IS NOT SOMETHING THAT AVERAGE

        24  NONTECHNICAL USERS ARE ABLE TO DO ON THEIR OWN, IS IT?

        25  A.   THAT IS, IN FACT, MOSTLY--YES, SURE.
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         1  Q.   AND YOU AGREE WITH WHAT YOU TOLD ME AT YOUR

         2  DEPOSITION WHICH IS THAT PROGRAMS ARE NORMALLY COMPILED

         3  ONLY BY SOFTWARE DEVELOPERS; CORRECT?

         4  A.   IN MOST CASES, ALTHOUGH YOU HAVE TO BE A LITTLE

         5  CAREFUL THERE.  MANY SYSTEMS DO A FUNNY FORM OF COMPILE

         6  DOING INSTALLATION.  IT MAY BE A VERY SIMPLISTIC

         7  COMPILATION, BUT I WOULD STILL CALL IT A COMPILATION.

         8           BUT THE NOVICE USER ASSUMES THAT ALL THE

         9  BOOKS--ALL THE ROUTINES IN THE LIBRARIES CAN WORK

        10  TOGETHER.  THAT'S IRRELEVANT OF HOW THEY'RE PACKAGED, IS,

        11  YOU KNOW, MY GENERAL OBSERVATION.  SOFTWARE IS A VERY

        12  MALLEABLE THING.  I COULD SPLIT IT INTO PIECES OR ASSEMBLE

        13  IT, AND THAT DOESN'T IMPACT THE OPERATION OF THE

        14  UNDERLYING SOFTWARE.

        15  Q.   AVERAGE NONTECHNICAL USERS HAVE NO ABILITY TO

        16  DETERMINE WHETHER ROUTINES ARE APPROPRIATELY LINKED EITHER

        17  STATICALLY OR DYNAMICALLY WITH ONE ANOTHER, ARE THEY?

        18  A.   AVERAGE USERS ARE NEVER CALLED UPON TO DO THAT,

        19  EXCEPT THROUGH AGENTS.  QUITE OFTEN, WHEN YOU INSTALL AN

        20  APPLICATION, THAT APPLICATION--IN FACT, SOME OF THE THINGS

        21  IT DOES IS IT SEARCHES THE LIBRARIES, SEARCHES TO SEE WHAT

        22  COMPONENTS ARE AVAILABLE.  IT MAY INSTALL SOME COMPONENTS

        23  THAT WEREN'T THERE BEFORE.  IT COULD CONCEIVABLY LOOK AT

        24  THE FACT THAT TWO ROUTINES--I'M NOT TALKING ABOUT DLL'S,

        25  TWO ROUTINES--HAVE DIFFERENT DATES, AND THERE IS SOME
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         1  DEPENDENCY THAT YOU HAVE TO UPDATE ONE OR THE OTHER AND

         2  TAKE CARE OF IT.  ALL THESE THINGS ARE NORMALLY CORRECTLY

         3  HIDDEN FROM THE USER.

         4           THEY ARE NOT NECESSARILY HIDDEN FROM THE EXPERT

         5  USER, BUT THE AVERAGE NONTECHNICAL USER WOULD PREFER NOT

         6  TO SEE THAT.  THAT WITNESS, THOUGH, JUST TO OBSERVE IT,

         7  THAT SOMETIMES IT POPS UP, AND SUDDENLY THE USER IS CALLED

         8  UPON TO MAKE A DECISION.  AND THE FAMOUS PANEL IS THE

         9  ROUTINE YOU GOT IS OLDER THAN THE ONE THAT I'M GOING TO

        10  DO.  DO YOU WANT TO REPLACE IT?  AND BOY, EVEN TO AN

        11  EXPERT THAT'S NOT AN OBVIOUS CALL.

        12           SO WE DO--WE HAVEN'T QUITE GOTTEN TO THAT POINT

        13  YET.

        14  Q.   REQUIRING AVERAGE NONTECHNICAL USERS TO ALTER THE

        15  EXECUTABLE CODE OF A SOFTWARE PRODUCT IN ORDER TO INCLUDE

        16  NEW FEATURES OR FUNCTIONALITY WOULD BE TOTALLY

        17  IMPRACTICAL, WOULD IT NOT?

        18  A.   I NEVER SAID IT'S A GOOD IDEA.  BUT AGAIN, JUST TO

        19  REPEAT MYSELF, THE INSTALLATION OF MANY APPLICATIONS ACTS

        20  AS AN AGENT FOR THAT NOVICE USER AND OFTEN DOES EXACTLY

        21  THAT.  YOU DON'T WANT TO WIND UP WITH THE NOVICE USER'S

        22  PERSPECTIVE, AND YOU PREFERRED THAT NEVER SHOW.  BUT

        23  THAT'S JUST GOOD SOFTWARE DESIGN.

        24  Q.   RIGHT.  AND, IN FACT, YOU AGREE WITH THE COURT OF

        25  APPEALS THAT IT WOULD BE ABSURDLY INEFFICIENT TO REQUIRE
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         1  END USERS TO DO THAT SORT OF REPROGRAMMING OF PRODUCTS IN

         2  ORDER TO GET ADDITIONAL FEATURES AND FUNCTIONS, DO YOU

         3  NOT?

         4  A.   I AM NOT AN EXPERT IN THAT APPEAL.  I LOOKED AT IT.

         5  THAT WAS VERY DIFFICULT FOR ME TO READ.  I HAVE A SON WHO,

         6  AS OF TODAY, WILL FINISH LAW SCHOOL, BUT I DID NOT BRING

         7  HIM INTO THIS.  IT WAS A LOT OF LEGAL LANGUAGE WHICH I

         8  HAVE AS MUCH DIFFICULTY AS LAWYERS HAVE WITH TECHNICAL

         9  LANGUAGE.

        10  Q.   WHAT'S VAGUE ABOUT THE TWO WORDS "ABSURDLY

        11  INEFFICIENT"?

        12           DO YOU THINK IT IS ABSURDLY INEFFICIENT TO MAKE

        13  END USERS REPROGRAM THEIR PRODUCTS IN ORDER TO GET

        14  ADDITIONAL FEATURES AND FUNCTIONS?

        15  A.   SWEEPING GENERALITIES, SURE, BUT I'M NOT AT ALL SURE

        16  THAT THAT'S THE APPROPRIATE SET OF WORDS.  I'M NOT GOING

        17  TO CRITICIZE THE COURT--

        18           THE COURT:  OH, GO AHEAD.

        19           THE WITNESS:  I HAVE NOT SEEN THAT AS AN OBVIOUS

        20  REQUIREMENT FROM WHAT THAT RULING TALKED ABOUT.

        21  BY MR. HOLLEY:

        22  Q.   YOU TOLD ME AT YOUR DEPOSITION THAT THESE DLL'S OR

        23  SHARED MODULES THAT APPEAR IN DEFENDANT'S EXHIBIT 1410

        24  WERE PART OF THE ENVIRONMENT, THE OPERATING SYSTEM

        25  ENVIRONMENT, CALLED WINDOWS 98; CORRECT?
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         1  A.   BY MY DEFINITION, THEY'RE EITHER THERE OR THEY'RE

         2  INSTALLED BY THE APPLICATION IE THE FIRST TIME IF IE IS

         3  EXTERNALLY INSTALLED.  CERTAINLY IN PACKAGES--BOXES THAT

         4  COME WITH IE PRE-INSTALLED, THEY'RE IN THE OPERATING

         5  SYSTEM ENVIRONMENT AS SHARED DLL'S.

         6  Q.   DO YOU KNOW HOW MANY OF THESE SHARED DLL'S ARE PART

         7  OF WHAT MICROSOFT REFERS TO AS INTERNET EXPLORER

         8  TECHNOLOGIES?

         9  A.   NO.  I'M REPEATING MYSELF.  I NEVER CLAIMED I DID.

        10  Q.   WHEN YOU REFER IN PARAGRAPH 23 OF YOUR WRITTEN DIRECT

        11  TESTIMONY TO MICROSOFT'S WEB-BROWSER SOFTWARE, WHAT ARE

        12  YOU TALKING ABOUT?

        13  A.   I BELIEVE I WAS TALKING ABOUT SOME INSTANTIATION OF

        14  IE, SOME VERSION OF IE.

        15  Q.   IN FACT, YOU DISCUSSED WITH PROFESSOR FELTEN AT

        16  PRINCETON THE DIFFICULTIES OF ACTUALLY FINDING OUT WHAT

        17  THAT WEB-BROWSING SOFTWARE CONSISTS OF, HAVEN'T YOU?

        18  A.   WE HAVE DISCUSSED THE DIFFICULTIES OF REMOVING DLL'S

        19  WHICH WOULD, IN HIS BELIEF, POSSIBLY NOT USE.  HE FOLLOWED

        20  THE INSTRUCTIONS OF MICROSOFT, WHEN YOU ATTEMPT TO REMOVE

        21  SOMETHING, IT WARNS YOU VERY LOUDLY IN WORDS THAT I DEFY

        22  ANY NONEXPERT USER TO UNDERSTAND THAT IT'S DANGEROUS TO

        23  REMOVE SHARED DLL'S, AND THE DEFAULT IS "DON'T DO IT."

        24           AND EVEN I, WHOM AM FAR FROM A NOVICE USER, DO

        25  NOT DO IT.  ALL IT WASTES--AT WORST, IT WASTES DISK SPACE.
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         1  AND MY EXPERIENCE IS THAT ONE SIDE SAID YES, AND I HAD TO

         2  PICK UP THE PIECES.

         3  Q.   BECAUSE YOU NEVER KNOW WHAT MIGHT BE RELYING ON ANY

         4  GIVEN DLL; CORRECT?

         5  A.   WE HAVE A DIFFERENCE OF OPINION THERE, BUT THAT WOULD

         6  GET INTO A LONG DISCUSSION OF OPERATING SYSTEM

         7  ARCHITECTURE.  MY--THE SYSTEMS I CONSTRUED AT MULTICS KNEW

         8  WHETHER OR NOT SOMETHING WAS USING A SHARED DLL.  AND, IN

         9  FACT, WE NEVER GOT INTO THAT SITUATION OF EVER BEING A

        10  QUESTION OF WHETHER IT WAS USED.

        11           ALSO EMPHASIZING REMOVING IT FROM THE, IF YOU

        12  WANT, THE BINDING THING DOES NOT REMOVE IT FROM THE

        13  LIBRARY.  IT'S STILL IN THE LIBRARY.  IT'S JUST THAT I'M

        14  NOT GOING TO USE IT.

        15           THE COURT:  ALL RIGHT.  I THINK THIS IS AN

        16  APPROPRIATE TIME FOR AN AFTERNOON BREAK.

        17           (BRIEF RECESS.)

        18  BY MR. HOLLEY:

        19  Q.   PROFESSOR FARBER, WHEN YOU OPINE IN PARAGRAPH 24 OF

        20  YOUR WRITTEN DIRECT TESTIMONY, STARTING AT THE BOTTOM OF

        21  PAGE 11, THAT THERE ARE NO EFFICIENCIES GENERATED BY

        22  MICROSOFT'S INCLUSION OF WHAT YOU CALL WEB-BROWSER

        23  SOFTWARE IN THE PRODUCT MARKETED AS WINDOWS 98, WHAT IS

        24  THE BASIS OF THAT OPINION IF YOU DON'T KNOW WHAT THE

        25  WEB-BROWSER SOFTWARE CONSISTS OF?
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         1  A.   CAN I RE-READ THAT?

         2  Q.   YES.  TAKE AS MUCH TIME AS YOU NEED, PLEASE.

         3           (WITNESS REVIEWS DOCUMENT.)

         4  A.   OKAY.  FIRST, I DON'T BELIEVE I CLAIMED THAT.  THE

         5  WORDING I READ HERE IS THE CLAIMS EFFICIENCIES EXIST

         6  COMBINATION OF MISLEADING WHILE THE COMBINATION

         7  EFFICIENCIES--THE EFFICIENCIES CAN BE ACHIEVED WITHOUT

         8  BUNDLING OF THE WEB-BROWSER SOFTWARE WITH WHAT MICROSOFT

         9  CALLS ITS OPERATING SYSTEM.

        10           I SAID THAT--I DID NOT SAY THAT EFFICIENCIES

        11  DON'T EXIST.  I SAID THAT THAT MAY CONTAIN SOME, BUT THOSE

        12  EFFICIENCIES CAN BE ACHIEVED OTHER WAYS, WHICH I STRONGLY

        13  BELIEVE.

        14  Q.   WHEN YOU SAY THE SAME EFFICIENCIES CAN BE ACHIEVED

        15  THROUGH OTHER WAYS THAN THE BUNDLING WHAT YOU CALL

        16  WEB-BROWSING SOFTWARE WITH WINDOWS, WHAT IS THE BASIS FOR

        17  THAT STATEMENT IF YOU DON'T KNOW WHAT THE WEB-BROWSER

        18  SOFTWARE CONSISTS OF?

        19  A.   MY EXPERIENCE OF--30 YEARS NOW?--MY GOD--IN SOFTWARE,

        20  IN THE SOFTWARE BUSINESS, HAS SHOWN ME THAT SOFTWARE IS A

        21  VERY MALLEABLE THING.  IT COULD BE BROUGHT TOGETHER.  IT

        22  COULD BE TAKEN APART.  THERE IS NO SORT OF ABSOLUTE

        23  EFFICIENCY GIVEN BECAUSE MICROSOFT HAS DECIDED HOW TO PUT

        24  IT TOGETHER THAT COULDN'T BE ACHIEVED GIVEN THE

        25  INFORMATION, TRANSMITTED TO THE OUTSIDE BY OTHER PEOPLE.
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         1           NOW, MICROSOFT HAS A LOT OF DATA HAVING TO DO

         2  WITH THE INTERRELATIONSHIP AND THE FLOWS BETWEEN MODULES

         3  THAT IT PROBABLY DOES NOT RELEASE, BUT THAT DOESN'T MEAN

         4  THAT, IN FACT, THAT INFORMATION COULDN'T BE MADE

         5  AVAILABLE.

         6  Q.   AND THAT INFORMATION WHICH YOU DO NOT KNOW MAY

         7  SUGGEST THAT IT IS EXTREMELY EFFICIENT TO INCLUDE VARIOUS

         8  SOFTWARE CODE IN WHAT YOU REFER TO AS THE SHARED DLL'S IN

         9  WINDOWS 98; CORRECT?

        10  A.   ANYTHING IS POSSIBLE, BUT EXPERIENCE HAS SHOWN, IN

        11  FACT, THERE ARE A LOT OF WAYS TO PUT MODULES TOGETHER INTO

        12  SHARED FILES LIKE DLL'S.  THERE IS NO--OTHERS THAT

        13  MICROSOFT CAN ACHIEVE GIVEN THEY HAD THE SAME AMOUNT OF

        14  INFORMATION.

        15  Q.   THOSE OTHERS DO NOT INCLUDE AVERAGE NONTECHNICAL END

        16  USERS?

        17  A.   I NEVER SAID THAT AVERAGE NONTECHNICAL USERS WERE

        18  EVER GOING TO TRY TO DO THAT, EXCEPT THROUGH AGENTS THAT

        19  MAY EXIST IN APPLICATIONS THEY BUY.

        20           MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S

        21  EXHIBIT 2077, MICROSOFT CORPORATION'S RESPONSE TO

        22  PLAINTIFF'S FIRST JOINT SET OF WRITTEN INTERROGATORIES TO

        23  MICROSOFT CORPORATION, DATED JUNE 27, 1998.

        24           MS. DE MORY:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  DEFENDANT'S 2077 IS ADMITTED.
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         1                         (DEFENDANT'S EXHIBIT NO. 2077 WAS

         2                          ADMITTED INTO EVIDENCE.)

         3  BY MR. HOLLEY:

         4  Q.   NOW, PROFESSOR FARBER, UNDERSTANDING THAT YOU

         5  PROBABLY HAVEN'T SEEN THIS BEFORE, TAKE A LOOK, IF YOU

         6  WILL, AT INTERROGATORY NUMBER THREE AT THE BOTTOM OF PAGE

         7  EIGHT.

         8  A.   COULD I ASK THE DEFINITION OF WHAT AN INTERROGATORY

         9  IS?

        10  Q.   SURE.  INTERROGATORIES ARE--I SHOULDN'T BE

        11  TESTIFYING, BUT I WILL TELL YOU.  INTERROGATORIES ARE

        12  WRITTEN QUESTIONS THAT LAWYERS ASK OTHER LAWYERS.

        13  A.   THANK YOU.

        14           OKAY, BOTTOM OF PAGE EIGHT, ITEM THREE?

        15  Q.   YES.

        16  A.   OKAY.

        17           MS. DE MORY:  I JUST HAD A CHANCE TO REVIEW THIS.

        18  I DIDN'T REALIZE THESE WERE MICROSOFT'S INTERROGATORIES,

        19  AND I OBJECT ON THE BASIS THAT THEY ARE HEARSAY.

        20           THE COURT:  ALL RIGHT.  OBJECTION IS OVERRULED.

        21  BY MR. HOLLEY:

        22  Q.   PROFESSOR FARBER, LOOKING AT INTERROGATORY NUMBER

        23  THREE, MICROSOFT ASKED THE GOVERNMENT TO DESCRIBE EACH

        24  DISTINCT METHOD BY WHICH AN END USER MAY ACCESS AND VIEW

        25  INFORMATION LOCATED ON THE WORLD WIDE WEB USING WINDOWS 98
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         1  AND THE VERSION OF INTERNET EXPLORER SHIPPED WITH

         2  WINDOWS 98 AS PRE-INSTALLED BY AN OEM, ASSUMING THAT

         3  NEITHER THE OEM NOR END USER HAS INSTALLED OR DOWNLOADED

         4  ANY ADDITIONAL SOFTWARE.

         5           THEN TURNING TO THE RESPONSE TO THAT

         6  INTERROGATORY, I'M INTERESTED, IN PARTICULAR, IN NUMBER

         7  ONE THAT APPEARS ON PAGE NINE, WHICH SAYS, "OPEN WINDOWS

         8  EXPLORER, TYPE A WEB ADDRESS INTO THE ADDRESS BAR."

         9           HAVE YOU, YOURSELF, DONE THAT, PROFESSOR FARBER,

        10  IN WINDOWS 98, TYPED A WEB ADDRESS OR URL INTO THE WEB

        11  ADDRESS OF THE WINDOWS EXPLORER?

        12  A.   YES, I TRIED THAT LAST NIGHT.  I DIDN'T REALIZE YOU

        13  COULD DO THAT.

        14  Q.   YOU TESTIFIED EARLIER THAT YOU HAD REVIEWED HADI

        15  PARTOVI'S DEPOSITION IN CONNECTION WITH YOUR WORK ON THIS

        16  CASE; IS THAT CORRECT?

        17  A.   I HAVE REVIEWED THE DEPOSITION, WITH THE EMPHASIS ON

        18  REVIEWED AND NOT STUDIED IN FINE DETAIL.

        19  Q.   AND YOU WATCHED THE CLIPS FROM MR. PARTOVI'S

        20  DEPOSITION THAT YOU UNDERSTOOD I MIGHT SHOW YOU TODAY;

        21  ISN'T THAT CORRECT?

        22  A.   YES, SIR.

        23           MR. HOLLEY:  YOUR HONOR, THE GOVERNMENT HAS ASKED

        24  THAT I PLAY TWO EXCERPTS WHICH DON'T FIT NEATLY INTO MY

        25  EXAMINATION IN CONNECTION WITH THE EXCERPTS THAT I WOULD
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         1  LIKE TO PLAY.  AND UNLESS YOUR HONOR OBJECTS, I THINK THE

         2  BEST WAY TO START THIS LINE OF QUESTIONING IS JUST PLAY

         3  THE GOVERNMENT'S EXCERPTS AT THE OUTSET, AND THEN THEY

         4  WILL BE IN THE RECORD, OR I COULD DO IT AT THE END.  IT

         5  DOESN'T REALLY MATTER, BUT I WANT TO PLAY THE

         6  COUNTERDESIGNATIONS THEY GAVE ME.  THEY JUST DON'T FIT

         7  WITH ANY PARTICULAR PIECE I WANT TO PLAY.

         8           THE COURT:  FAIR ENOUGH.  PRESENT IT ANY WAY YOU

         9  WISH.

        10           MR. HOLLEY:  MR. PARTOVI WAS ASKED WHICH FILE IN

        11  WINDOWS 98 PROVIDES THE ABILITY TO NAVIGATE TO A WEB SITE

        12  BY TYPING ITS URL INTO THE ADDRESS BAR OF THE WINDOWS

        13  EXPLORER, AND THE GOVERNMENT ASKED THAT I DISPLAY THE

        14  SECTION OF HIS DEPOSITION THAT BEGINS ON PAGE 28, YOUR

        15  HONOR, LINE 14, AND RUNS TO PAGE 30, LINE NINE.

        16           THE COURT:  I'M SORRY?  GIVE ME THE PAGE NUMBER

        17  AGAIN.

        18           MR. HOLLEY:  YES.  PAGE 28, LINE 14, TO PAGE 30,

        19  LINE NINE.

        20           THE COURT:  ALL RIGHT.  THIS IS THE GOVERNMENT'S

        21  DESIGNATION?

        22           MR. HOLLEY:  YES, YOUR HONOR.

        23           (VIDEOTAPED DEPOSITION EXCERPT:)

        24                "QUESTION:  TURNING TO EXHIBIT 686, AND

        25           SPECIFICALLY THE PAGE NINE OF THAT EXHIBIT, THE
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         1           SUBHEAD WITH THE NUMBER ONE IN FRONT OF IT.

         2                CAN YOU READ THAT TO YOURSELF.

         3                ANSWER:  YES.

         4                QUESTION:  OKAY.  WHICH DLL PROVIDES THE

         5           FUNCTION THAT'S DESCRIBED HERE WHICH IS, QUOTE,

         6           OPEN WINDOWS EXPLORER, TYPE A WEB ADDRESS INTO

         7           THE WEB BAR?

         8                ANSWER:  THERE IS NOT A SINGLE DLL THAT

         9           PROVIDES THAT FUNCTIONALITY.  THERE IS (SIC) MANY

        10           DLL'S WITHIN THE OPERATING SYSTEM.

        11                QUESTION:  OKAY.  CAN YOU IDENTIFY THOSE

        12           DLL'S.

        13                ANSWER:  THEY WOULD BE THE USER32.DLL,

        14           U-S-E-R 32.DLL; GDI32.DLL; KERNEL32.DLL,

        15           K-E-R-N-E-L 32.DLL; OFTEN VGADRV.DLL,

        16           SHDOCVW.DLL, SHELL32.DLL, ADVAPI32.DLL,

        17           COMCTL32.DLL, C-O-M-C-T-L 32.DLL.

        18                THERE WOULD BE SHLWAPI.DLL; URLMON.DLL;

        19           WININET.DLL, W-I-N-I-N-E-T .DLL; WINSOCK.DLL,

        20           W-I-N-S-O-C-K; MSHTML.DLL.

        21                AND THERE MAY BE OTHERS, BUT THAT'S A PRETTY

        22           LONG LIST.

        23                QUESTION:  ARE ALL OF THESE DLL'S COMPONENTS

        24           OF INTERNET EXPLORER?

        25                ANSWER:  I WOULD PREFER IF YOU WOULD WERE
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         1           LESS AMBIGUOUS ABOUT THE QUESTION.

         2                QUESTION:  WHAT IS AMBIGUOUS ABOUT THE

         3           QUESTION, TO YOU?

         4                ANSWER:  I WOULD STATE THE QUESTION--IF THE

         5           QUESTION YOU'RE ASKING IS WHICH COMPONENTS ARE

         6           INCLUDED IN THE DOWNLOADABLE FILES FOR UPGRADING

         7           THE WINDOWS OPERATING SYSTEM TO INTERNET EXPLORER

         8           4.0 FUNCTIONALITY, I CAN ANSWER THAT QUESTION.

         9                QUESTION:  OKAY.  WHICH OF THESE DLL'S ARE

        10           INCLUDED IN THE DOWNLOADABLE VERSION OF INTERNET

        11           EXPLORER 4.0?

        12                ANSWER:  THE SHLWAPI.DLL; SHELL32.DLL;

        13           SHDOCVW.DLL; COMCTL32.DLL, C-O-M-C-T-L 32.DLL;

        14           WININET.DLL, URLMON.DLL, MSHTML.DLL.  I THINK

        15           THAT'S ALL OF THEM.

        16                QUESTION:  DO YOU WANT TO LOOK AT A LIST

        17           JUST TO MAKE SURE?

        18                ANSWER:  YES.

        19                QUESTION:  OKAY.  SO, HAVING LOOKED AT MY

        20           LIST, ASSUMING THAT I WROTE EVERYTHING DOWN

        21           RIGHT, YOU HAVE IDENTIFIED ALL OF THE FILES THAT

        22           ARE INCLUDED IN THE DOWNLOADABLE VERSION OF

        23           INTERNET EXPLORER 4.0; CORRECT?

        24                ANSWER:  YES."

        25           MR. HOLLEY:  AND THE GOVERNMENT ALSO ASKED THAT I
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         1  PLAY THE FOLLOWING SHORTER ADDITIONAL EXCERPT WHICH

         2  RELATES TO THE DEFINITION OF THE DLL, YOUR HONOR.  IT

         3  BEGINS AT PAGE 20, LINE NINE, AND RUNS TO PAGE 21, LINE

         4  SEVEN.

         5           (VIDEOTAPED DEPOSITION EXCERPT:)

         6                "QUESTION:  WHAT IS A DLL?

         7                ANSWER:  A DLL IS A DYNAMICALLY LINKED

         8           LIBRARY.  IT IS A PACKAGE OF CODE THAT CONTAINS

         9           SUBROUTINES PERFORMING PARTICULAR FUNCTIONS, AND

        10           IT CAN BE USED BY OTHER CODE AND OTHER

        11           APPLICATIONS OR OTHER DLL'S OR OPERATING SYSTEM

        12           FUNCTIONS.

        13                QUESTION:  YOU SAY IT CONTAINS SUBROUTINES

        14           THAT EXECUTE VARIOUS FUNCTIONS; IS THAT CORRECT?

        15                ANSWER:  CORRECT.

        16                QUESTION:  AND DO THOSE SUBROUTINES HAVE A

        17           NAME?  ARE THEY GENERICALLY DESCRIBED IN SOME

        18           WAY?  BASICALLY I'M JUST TRYING TO--I'M GOING TO

        19           ASK SOME MORE SPECIFIC QUESTIONS.  I JUST WANT TO

        20           MAKE SURE THAT WE ARE ALL USING THE SAME

        21           TERMINOLOGY SO THAT THERE IS NO CONFUSION.

        22                ANSWER:  THEY'RE OFTEN KNOWN AS FUNCTIONS.

        23                QUESTION:  IS THERE MORE THAN ONE LAYER?  IS

        24           THERE A HIERARCHICAL STRUCTURE WITHIN A DLL, OR

        25           IS IT JUST A SERIES OF FUNCTIONS GROUPED INTO
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         1           THIS FILE CALLED THE DLL?

         2                ANSWER:  WITHIN THE DLL THERE IS NO RULE ON

         3           HOW TO ORGANIZE A SET OF FUNCTIONS.  THEY ARE

         4           OFTEN A STRAIGHT LIST OF FUNCTIONS.  THE

         5           UNDERLYING IMPLEMENTATION MAY BE HIERARCHICAL."

         6  BY MR. HOLLEY:

         7  Q.   NOW, PROFESSOR FARBER, IN RESPONSE TO THE QUESTION

         8  FROM MS. DE MORY ABOUT WHAT FILES WERE INVOKED WHEN A USER

         9  TYPES A URL OR A WEB ADDRESS INTO THE ADDRESS BAR OF THE

        10  WINDOWS EXPLORER, MR. PARTOVI IDENTIFIED THE 13 FILES THAT

        11  APPEAR ON THIS CHART MR. O'BRIEN IS TURNING AROUND; IS

        12  THAT CORRECT?

        13           IF YOU NEED TO, FEEL FREE TO REFER TO HIS

        14  DEPOSITION TESTIMONY THAT HAVE YOU IN FRONT OF YOU.

        15  A.   COULD YOU GIVE ME THE PAGE REFERENCE ON THAT AGAIN.

        16  I TURNED BACK TO THE SECOND ONE.

        17  Q.   YES.  BEAR WITH ME ONE MOMENT.  PAGE 28, LINE 14.

        18           THE COURT:  IS THERE A QUESTION PENDING?

        19  BY MR. HOLLEY:

        20  Q.   MY QUESTION IS:  DID HE IDENTIFY THESE 13 FILES?

        21           THE COURT:  CAN YOU SEE IT?

        22           THE WITNESS:  I HAVE A PROBLEM ON THE BOTTOM, BUT

        23  I BELIEVE THAT'S THE LIST.  I COULD CHECK ONE ON ONE,

        24  BUT--

        25  BY MR. HOLLEY:
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         1  Q.   YOU WILL ACCEPT MY REPRESENTATION?

         2  A.   I WILL ACCEPT YOUR REPRESENTATION.

         3  Q.   DO YOU HAVE ANY BASIS TO DISAGREE WITH MR. PARTOVI

         4  THAT THE 13 FILES THAT HE IDENTIFIED ARE ALL NECESSARY TO

         5  THE PROVISION OF WEB-BROWSING FUNCTIONALITY IN WINDOWS 98?

         6  A.   I HAVE NO REASON TO BELIEVE THAT HE'S MISREPRESENTING

         7  THAT.  CERTAINLY ONE OF THEM IS CRITICAL TO A LOT MORE

         8  THAN ONE WEB BROWSER.

         9  Q.   THE ONE YOU HAVE IN MIND IS KERNEL32.DLL?

        10  A.   YES, IT'S GOING TO BE A LITTLE TRICKY WITHOUT THAT.

        11  Q.   WHICH OF THE 13 FILES THAT MR. PARTOVI IDENTIFIED IN

        12  RESPONSE TO MS. DE MORY'S QUESTION ARE INCLUDED IN WHAT

        13  YOU REFER TO IN YOUR DIRECT TESTIMONY AS MICROSOFT'S

        14  WEB-BROWSER SOFTWARE?

        15  A.   I HAVE NO BASIS ON WHICH TO SAY THAT BECAUSE

        16  MR. PARTOVI TALKED ABOUT ROUTINES ARE USED, NOT WHAT

        17  ROUTINES ARE NECESSARILY INCLUDED IN THE WINDOWS

        18  ENVIRONMENT.  SOME OF THEM ARE DOWNLOADED.

        19           I'M TRYING TO REMEMBER WHETHER HE SAID ALL OF

        20  THESE ARE DOWNLOADED.  SOME OF THEM MAY, IN FACT, BE

        21  DOWNLOADED TO CORRECT ERRORS OR SHORTCOMINGS IN CODE WHICH

        22  IS NOT PART OF IE.  FOR ARGUMENT'S SAKE, OFTEN ONE

        23  DOWNLOADS A NEW KERNEL BECAUSE FIRST IT'S A GOOD

        24  OPPORTUNITY TO CORRECT PROBLEMS, AND YOU MAY HAVE PROBLEMS

        25  THAT REQUIRE A NEW VERSION OF THE KERNEL IN ORDER TO MAKE
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         1  THE SOFTWARE THAT YOU'RE INSTALLING FUNCTION CORRECTLY.

         2           SO, I'M NOT SURE HOW TO ANSWER YOUR QUESTION FROM

         3  WHAT I KNOW MR. PARTOVI TALKS ABOUT.

         4  Q.   THE SHORT ANSWER TO MY QUESTION IS THAT BASED ON YOUR

         5  KNOWLEDGE OF WINDOWS 98, YOU DON'T KNOW WHICH OF THE 13

         6  FILES THAT HE IDENTIFIED ARE PART OF WHAT YOU CALL

         7  MICROSOFT'S WEB-BROWSER SOFTWARE; CORRECT?

         8  A.   YEAH, I THINK THE SHORT ANSWER--THE SHORT ANSWER IS,

         9  MANY OF THOSE ARE ROUTINES WHICH ARE IN THE MACHINE TO

        10  BEGIN WITH.  KERNEL32 IS CERTAINLY THERE.  I BELIEVE

        11  PROBABLY WINSOCK IS THERE.

        12           SO I'M NOT SURE EXACTLY WHAT YOU MEAN IF YOU

        13  UPDATE A VERSION WHEN YOU INSTALL--DOWNLOAD A NEW WEB

        14  BROWSER, IS THAT PART OF THE WEB BROWSER?  NOT BY MY

        15  UNDERSTANDING OF IT.

        16           AGAIN, I'M NOT AN EXPERT.  I'M ANSWERING THE

        17  QUESTION TO DATE BASED ON, AGAIN, 30 YEARS OF EXPERIENCE,

        18  NOT DETAILED KNOWLEDGE OF PARTICULAR IDIOSYNCRASIES OF

        19  THAT.

        20  Q.   LET'S TAKE THEM ONE AT A TIME.  WHICH FUNCTION IS

        21  PERFORMED BY THE FIRST OF THE FILES THAT MR. PARTOVI

        22  IDENTIFIED, THE FILE CALLED USER32.DLL?

        23  A.   UNLESS--I COULD GO OVER THE DEPOSITION.  SOME OF

        24  THESE HE TALKED ABOUT WHAT THEY DID, AND SOME HE DIDN'T.

        25  AGAIN, I'M NOT SAYING THAT I'M AN EXPERT IN THE STRUCTURE
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         1  OF WINDOWS 98.  I COULD CERTAINLY SPEND SOME TIME GOING

         2  THROUGH EACH ONE OF THE ONES HE'S DESCRIBED AND EXPLAIN IT

         3  TO YOU, IF YOU WOULD LIKE ME TO.

         4  Q.   WHY DON'T WE LISTEN TO WHAT MR. PARTOVI SAID AT HIS

         5  DEPOSITION ABOUT THE FILE CALLED USER32.DLL, AND THEN YOU

         6  TELL ME, BASED ON THAT EXPLANATION, WHETHER USER32.DLL IS

         7  PART OF THE WEB-BROWSER SOFTWARE THAT YOU THINK MICROSOFT

         8  SHOULD REMOVE FROM WINDOWS 98.

         9           MR. HOLLEY:  AND YOUR HONOR, THE SEGMENT APPEARS

        10  AT PAGE 30, LINE 18, TO 31, LINE 12.

        11           (VIDEOTAPED DEPOSITION EXCERPT:)

        12                "QUESTION:  WITH REGARD TO ACCESS METHOD

        13           NUMBER ONE--WHICH I WILL JUST CALL IT FOR

        14           SHORTHAND BECAUSE THAT'S WHAT IT'S NUMBERED HERE

        15           IN RESPONSE INTERROGATORY NUMBER THREE--WHAT

        16           FUNCTION DOES USER32.DLL PROVIDE WITH REGARD TO

        17           THAT ACCESS METHOD?

        18                ANSWER:  USER32.DLL IS RESPONSIBLE FOR

        19           MANAGING THE CHILD WINDOWS, WHICH IS THE

        20           TECHNICAL TERM, THAT ARE DISPLAYED DURING THE

        21           COURSE OF ALL THE ACTIONS.  AND CHILD WINDOWS CAN

        22           BE WINDOW FRAMES OR THEY COULD BE BOXES WITHIN

        23           WINDOWS OR, FOR EXAMPLE, THE START MENU.

        24                QUESTION:  OKAY.  SO, WHEN YOU WERE--SO,

        25           DOES USER32, FOR INSTANCE, USER32.DLL ALLOW A
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         1           USER TO OPEN WINDOWS EXPLORER?  IS THAT WHAT

         2           YOU'RE TALKING ABOUT, THE FUNCTION OF ACTUALLY

         3           OPENING THAT WINDOW?

         4                ANSWER:  FOR EXAMPLE, YES.

         5                IT ALSO TRACKS MESSAGES OF ACTIONS THAT THE

         6           USER TAKES.

         7                QUESTION:  WHILE INSIDE THE WINDOW?

         8                ANSWER:  AT ANY POINT.  FOR EXAMPLE, MOUSE

         9           MOVEMENTS, TYPING."

        10  BY MR. HOLLEY:

        11  Q.   NOW, PROFESSOR FARBER, BASED ON MR. PARTOVI'S

        12  EXPLANATION OF THE FUNCTIONS PERFORMED BY USER32.DLL, IS

        13  THAT PART OF THE WEB-BROWSING SOFTWARE THAT YOU SAY

        14  MICROSOFT SHOULD REMOVE FROM WINDOWS 98?

        15  A.   FIRST OF ALL, LET ME CLARIFY SOMETHING.  MR. PARTOVI

        16  TALKED ABOUT WHAT DLL'S ARE USED BY--BY THE EXPLORER.

        17  THAT'S NOT TO BE CONFUSED WITH BELONG TO THE EXPLORER.

        18  AND PARTICULARLY USER32.DLL LOOKS LIKE A FAIRLY GENERAL

        19  PURPOSE--LOOKS LIKE, FROM WHAT'S READ HERE IN THE THING,

        20  LOOKS LIKE A FAIRLY GENERAL PURPOSE ROUTINE THAT'S USEFUL

        21  FOR OTHER THINGS.

        22           I ASSUME IT'S PART OF THE LIBRARY THAT COMES WITH

        23  A LOT OF--WITHIN THE BOX, IF YOU WANT.

        24           I DON'T THINK HE SAID THAT IT WAS SOMETHING

        25  THAT'S DOWNLOADED.  IF IT IS, MY SUSPICION IS IT'S
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         1  DOWNLOADED TO CORRECT SOME SHORTFALL.

         2           YOU HAVE TO SHOW WINDOWS, BUT SOMEBODY HAS TO

         3  CREATE A WINDOW.  SOMEBODY HAS TO CONTROL THE FRAME.  IT

         4  SOUNDS LIKE A FAIRLY GENERAL PURPOSE ROUTINE THAT'S BEEN

         5  THERE FOR A LONG, LONG TIME.

         6  Q.   SO THE ANSWER IS NO; RIGHT?  CAN I PUT A "NO" UP

         7  HERE?

         8  A.   NO WHAT?

         9  Q.   NO, I CAN'T TAKE IT OFF, CAN'T TAKE IT OUT.  IT'S

        10  RELIED ON BY OTHER THINGS.  SOMEBODY HAS TO DISPLAY A

        11  WINDOW; CORRECT?  SO I CANNOT TAKE IT OUT OF THE OPERATING

        12  SYSTEM?

        13  A.   I NEVER SAID THAT YOU WANT TO TAKE EVERYTHING OUT.

        14  WHAT I HAVE BEEN SAYING IS THAT THE PACKAGING IS THE

        15  PROBLEM, NOT THE FACT THAT THE ROUTINE EXISTS, BUT IF YOU

        16  WANT ME TO GIVE A COMPLETE--AN ANSWER AND I WILL REPEAT

        17  WHAT I JUST SAID, IF YOU TAKE WINDOWS 32 OUT OF THE

        18  WINDOWS 95 ENVIRONMENT, I SUSPECT IT WON'T WORK, WEB OR NO

        19  WEB.

        20  Q.   COULD WE SHORT-CIRCUIT THIS PROCESS AND PUT NO'S ALL

        21  THE WAY DOWN THAT RIGHT-HAND COLUMN?

        22  A.   I THINK SOME THINGS JUST BEAR SOME COMMENT.  THE

        23  KERNEL32, YOU BETTER NOT REMOVE IT OR YOU DON'T HAVE

        24  ANYTHING.

        25  Q.   RIGHT.  SO THAT'S CLEARLY'S NO; RIGHT?
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         1  A.   BUT IT HAS NOTHING TO DO WITH WINDOWS--WITH WEB

         2  BROWSING.  THE FACT THAT'S USED BY THE WEB BROWSER HAS

         3  NOTHING TO DO WITH WHETHER OR NOT IT COULD BE REMOVED

         4  BECAUSE IT'S NOT PART OF THE WEB-BROWSING SOFTWARE, AND

         5  THAT'S WHERE I TAKE ISSUE WITH YOU.

         6           WITH MY UNDERSTANDING WHAT'S GOING ON--AND AGAIN,

         7  I'M NOT AN EXPERT, BUT JUST ON GENERAL PRINCIPLES, THE

         8  FACT THAT AN APPLICATION USES THE KERNEL DOESN'T MAKE THE

         9  KERNEL PART OF THE APPLICATION.  IT'S JUST NOT THE WAY THE

        10  WORLD WORKS.  I ASSUME THERE IS ONE--THE FORTRAN COMPILER

        11  USED TO GO OFF THE DEEP END, CERTAINLY USES THE KERNEL.

        12  IS THE KERNEL PART OF THE FORTRAN COMPILER?  I CERTAINLY

        13  HOPE NOT.

        14           SO, MANY OF THESE THINGS DEPEND--WINSOCK IS NOT

        15  PART OF THE WEB-BROWSING STUFF.  WHETHER I HAVE A WEB

        16  BROWSER OR NOT, I WILL HAVE THE WINSOCK INTERFACE, SO IT'S

        17  NOT PART OF THE WEB-BROWSING SOFTWARE.

        18  Q.   I COULD PUT A "NO" NEXT TO WINSOCK; RIGHT?

        19  A.   EXCEPT THAT ALLOWING TO TAKE EXCEPTION, YOU'RE ASKING

        20  ME TO ANSWER A QUESTION WHICH, I THINK, IS WHEN HAVE I

        21  STOPPED BEATING MY WIFE OR HAVE YOU STOPPED BEATING YOUR

        22  WIFE.  YOU'RE ASKING ME, IS THIS DYNAMICALLY LINKED

        23  LIBRARY PART OF THE WEB-BROWSING SOFTWARE THAT COULD BE

        24  SAFELY REMOVED?  THE ANSWER IS NO, IT'S NOT PART OF THE

        25  WEB-BROWSING SOFTWARE.
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         1  Q.   OKAY, FAIR ENOUGH.

         2           SO, BUT THE QUESTION AS STATED, THE ANSWER IS NO;

         3  CORRECT?  IT IS NOT PART OF THE WEB-BROWSING SOFTWARE?

         4  A.   YEAH.

         5  Q.   AND WOULD YOU ANSWER THE SAME AS TO ALL 13 OF THOSE

         6  DLL'S, THAT THEY ARE NOT PART OF WHAT YOU CALLED THE

         7  WEB-BROWSING SOFTWARE IN WINDOWS 98?

         8  A.   AGAIN, YOU PUT ME AT A DISADVANTAGE.  I NEVER CLAIMED

         9  I HAD INTIMATE KNOWLEDGE OF THESE ROUTINES EXCEPT AS

        10  PARTOVI EXPLAINS THEM, AND HE DID EXPLAIN SOME OF THESE.

        11  AND SOME OF THEM, I WOULD ASSUME, BASED ON MY EXPERIENCE,

        12  ARE WHAT, OR WHAT I SUSPECT THEY ARE, LIKE WINSOCK, AND I

        13  BELIEVE PARTOVI TALKED ABOUT WINNING THAT.  SO I CAN

        14  ADDRESS THOSE.  THE REST IF YOU WANT TO--IF PARTOVI HAS

        15  DESCRIBED THEM, I CAN PROBABLY TELL YOU.

        16  Q.   OKAY.  WELL, LET'S DO THAT.  ON THE MODULE CALLED

        17  GDI32.DLL, I DIRECT YOUR ATTENTION, PROFESSOR FARBER, TO

        18  PAGE 31 OF MR. PARTOVI'S DEPOSITION BEGINNING AT LINE 13

        19  AND RUNNING TO PAGE 32, LINE TWO, AND I WILL PLAY THAT

        20  EXCERPT FOR YOU, SIR.

        21           AND THEN MY QUESTION WILL BE:  IS THAT FILE PART

        22  OF THE WEB-BROWSER SOFTWARE IN WINDOWS 98?

        23           (VIDEOTAPED DEPOSITION EXCERPT:)

        24                "QUESTION:  HOW ABOUT GDI32.DLL?  WHAT

        25           FUNCTIONALITY DOES THAT PROVIDE WITH REGARD TO
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         1           USER ACCESS METHOD NUMBER ONE?

         2                ANSWER:  GDI32.DLL PROVIDES DRAWING

         3           SUBROUTINES FOR DRAWING VARIOUS UI AFFORDANCES

         4           ALL ALONG THE WAY FROM OPENING THE WINDOWS

         5           EXPLORER, TYPING THE WEB ADDRESS, AND DISPLAYING

         6           THE FUNCTION--THE HTML PAGES WHEN THEY RETURN.

         7                QUESTION:  AND WHEN YOU USED UI IN THAT

         8           SENTENCE, YOU MEANT USER INTERFACE?

         9                ANSWER:  YES.

        10                QUESTION:  SO, IN LAYMAN'S TERMS, IS THIS A

        11           DLL THAT ACTUALLY DRAWS THINGS ON THE SCREEN?  IS

        12           THAT ESSENTIALLY WHAT IT DOES?

        13                ANSWER:  YES."

        14  Q.   NOW, BASED ON THAT DESCRIPTION OF GDI32.DLL, DO YOU

        15  REGARD IT AS PART OF THE WEB-BROWSING SOFTWARE IN

        16  WINDOWS 98?

        17  A.   IT ACTUALLY SOUNDS LIKE IT'S A FAIRLY GENERAL PURPOSE

        18  ROUTINE WHICH IS USED BY THE WEB-BROWSING SOFTWARE.  AND

        19  AGAIN, PARTOVI TALKED ABOUT ROUTINES WHICH ARE USED BY IT,

        20  SO I HAVE NO EVIDENCE AS TO WHETHER WHEN YOU INSTALLED THE

        21  WEB BROWSER YOU PUT A NEW VERSION OF THAT IN OR NOT, BUT

        22  IT SOUNDS LIKE ONE THAT'S BEEN THERE.  YOU MIGHT REPLACE

        23  IT AGAIN TO ELABORATE OR FIX BUGS.

        24  Q.   DO YOU HAVE WINDOWS 98 ON ONE OF YOUR MACHINES?

        25  A.   I HAVE WINDOWS 95, WINDOWS 98, NT 4 AND NT 5 BETA
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         1  TWO.

         2  Q.   AND WHEN YOU INSTALLED WINDOWS 98, YOU DIDN'T INSTALL

         3  A SEPARATE INTERNET EXPLORER, DID YOU?

         4  A.   I COULD LAUNCH INTO A LONG DISCUSSION AT THIS POINT.

         5           I WISH I COULD HAVE.

         6  Q.   BUT YOU DIDN'T?

         7  A.   SERIOUSLY, I INSTALLED WINDOWS 98, AND I TRIED TO

         8  INSTALL NETSCAPE, AND I TRIED TO DE-INSTALL WINDOWS IE FOR

         9  A WHOLE HOST OF REASONS.

        10           I FOUND THAT IT WAS VERY DIFFICULT FOR ME, EVEN

        11  WITH MY EXPERTISE, WITHOUT A LOT OF STUDY, AND I'M NOT

        12  ADDRESSING FELTEN'S TO KNOW HOW TO DE-INSTALL THAT.  AND

        13  NO MATTER WHAT I DID IN NETSCAPE PERIODICALLY, WINDOWS

        14  EXPLORER WOULD COME UP AND BITE ME AND SAY, "LOOK, I'M

        15  HERE."

        16           SO, IN FACT, I WAS TOTALLY UNABLE TO ELIMINATE IT

        17  WITH MY KNOWLEDGE, EVEN THOUGH I WOULD HAVE PREFERRED NOT

        18  TO HAVE INSTALLED IT--

        19  Q.   THAT CERTAINLY SUGGESTS THAT WASN'T A SEPARATE

        20  PRODUCT, DOESN'T IT?

        21  A.   THAT STRONGLY SUGGESTS THAT IT WAS SOMEHOW WELDED

        22  INTO THE BOX.

        23           AND AGAIN, IT'S AN APPLICATION THAT'S WELDED INTO

        24  THE BOX, AND THE BOX BEING THE DISTRIBUTION, AND WHETHER

        25  IT'S A SEPARATE PRODUCT, I WISH IT WAS, BECAUSE I WAS A
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         1  PARTICULAR CUSTOMER WHO WISHED IT WAS.

         2  Q.   WHAT IS "IT" IN THAT ANSWER?

         3  A.   IE.

         4  Q.   WHAT IS IE?

         5  A.   IE IS A WHOLE SET OF ROUTINES THAT ARE PECULIAR

         6  POTENTIALLY TO THE NEEDS OF THE INTERNET EXPLORER AS

         7  DISTRIBUTED AS PART OF 98.

         8  Q.   ARE ANY OF THE FILES THAT MR. PARTOVI IDENTIFIED PART

         9  OF WHAT YOU CALL IE?

        10  A.   AGAIN, LOOK, I'M NOT AN EXPERT IN THE DETAILS OF

        11  THIS.  IF YOU WANT TO GO OVER THE DEFINITION OF EACH ONE

        12  OF THESE, I COULD PROBABLY COMMENT WHETHER IT'S

        13  EXPLORER-SPECIFIC OR GENERAL-PURPOSE ROUTINES.  AS

        14  CURRENTLY, PARTOVI DIDN'T TESTIFY AS TO WHICH ONES ARE

        15  BROUGHT IN FOR IE.  WHAT HE TALKED ABOUT IS YOU ASKED THE

        16  QUESTION WHAT HE USED, AND HE ANSWERED.

        17           THE COURT:  HE NEVER TESTIFIED AS TO WHAT WAS

        18  UNIQUE TO IE; IS THAT RIGHT?

        19           THE WITNESS:  THAT'S RIGHT.  HE NEVER TESTIFIED

        20  IN THAT DISPLAYED THING OF WHAT WAS UNIQUE TO IT.  HE SAID

        21  IT JUST USED IT.

        22           AND ALMOST ANY APPLICATION USES MOST OF THOSE

        23  THINGS, SO--NOT ALL.  I DON'T KNOW THAT, BUT MANY OF THEM,

        24  SO I HAVE NO EVIDENCE--

        25           THE COURT:  DO YOU KNOW THAT THERE ARE OR MUST BE
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         1  FILES WHICH ARE UNIQUE TO IE?

         2           THE WITNESS:  I WOULD BE SHOCKED IF THERE WASN'T,

         3  BUT THEY ARE PROBABLY BURIED IN DLL'S.

         4           AGAIN, SIR, I'M NOT AN EXPERT, BUT ALL MY

         5  INSTINCTS SAY THAT TO GET THE FUNCTIONALITY OF IE, THAT

         6  YOU HAVE TO PUT SOME ADDITIONAL SOFTWARE IN TO MAKE IT

         7  WORK, AND THAT JUST SORT OF--ALLOW ME TO USE COMMON SENSE.

         8           THE COURT:  WHO IS GOING TO BE YOUR COUNTERPART

         9  TO DR. FARBER?

        10           MR. HOLLEY:  YOUR HONOR, PEOPLE WHO DESIGNED THE

        11  PRODUCT NO MORE ABOUT IT THAN ANYONE ON EARTH.

        12           THE COURT:  FAIR ENOUGH.  I WANT TO KNOW WHO IT

        13  IS.  WHO DO I ANTICIPATE?

        14           MR. HOLLEY:  MR. ALLCHIN.

        15           THE COURT:  THANK YOU.

        16  BY MR. HOLLEY:

        17  Q.   WHAT FUNCTION IS PERFORMED BY THE FILE CALLED

        18  SHDOCVW.DLL, PROFESSOR FARBER?

        19  A.   DID PARTOVI DESCRIBE IT?

        20           THE COURT:  YOU MADE YOUR POINT WITH THIS LINE OF

        21  INTERROGATION.  I KNOW WHAT YOU'RE GETTING AT.  CAN WE

        22  MOVE ON TO ANOTHER LINE OF INQUIRY, OR DO YOU WANT TO MAKE

        23  A RECORD THAT HE CANNOT TELL YOU SPECIFICALLY ABOUT ANY

        24  ONE OF THOSE PARTICULAR FILES?

        25           MR. HOLLEY:  YOUR HONOR, I THINK THAT RECORD HAS

                                                           75

         1  BEEN ESTABLISHED.  I WOULD NOW LIKE TO FOCUS ON FOUR OF

         2  THESE PARTICULAR FILES WHICH YOUR HONOR MAY RECALL FROM

         3  JANUARY ARE THE FOUR CORE IE FILES, PARTICULARLY

         4  WININET.DLL, URLMON.DLL, SHDOCVW.DLL, AND MSHTML.DLL, AND

         5  I WILL FOREGO THE REST OF THEM.

         6           THE COURT:  NOW, ARE THOSE FILES YOU ARE

         7  CONTENDING THAT ARE UNIQUE TO IE AND ARE UTILIZED ONLY BY

         8  IE?

         9           MR. HOLLEY:  PRECISELY THE OPPOSITE.

        10           THE COURT:  THE SHARED FILES?

        11           MR. HOLLEY:  THEY ARE, INDEED.

        12           THE COURT:  ALL RIGHT.  I THINK THAT'S WHAT

        13  DR. FARBER HAS SAID ABOUT--OR HE EXPECTS HE WOULD SAY

        14  ABOUT ALL OF THE REST OF THEM, THAT THEY DO PERFORM SOME

        15  OTHER FUNCTION.

        16           MR. HOLLEY:  WELL, LET ME TRY TO MOVE THIS ALONG,

        17  YOUR HONOR.

        18  BY MR. HOLLEY:

        19  Q.   PROFESSOR FARBER, SPEAKING ABOUT THEM AS A GROUP, THE

        20  FOUR FILES, SHDOCVW.DLL, URLMON.DLL, WININET.DLL, AND

        21  MSHTML.DLL, AS FAR AS YOU KNOW, BASED ON YOUR READING OF

        22  HADI PARTOVI'S DEPOSITION AND WHATEVER ELSE YOU HAVE DONE

        23  TO PREPARE YOURSELF TO TESTIFY, THOSE FILES ARE SHARED AND

        24  ARE NOT EXCLUSIVELY PART OF WHAT YOU REFERRED TO AS

        25  INTERNET EXPLORER; IS THAT CORRECT?
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         1  A.   FIRST, SIR, I DID NOT PREPARE MYSELF TO TESTIFY IN

         2  THE DETAILS OF WINDOWS 98.  I WOULD HAVE HAD TO HAVE

         3  CONSIDERABLY MORE ACCESS TO CODE.

         4           AND AS I SAID OFTEN, AS A TEACHER, I THINK IT'S

         5  INAPPROPRIATE TO SIGN NONDISCLOSURE AGREEMENTS, WITH ALL

         6  DUE RESPECT, WITH EVEN THE COURTS.  IT LIMITS ME IN MY

         7  ABILITY TO TEACH MY STUDENTS.  SO I HAVE TO POINT OUT I

         8  DID NOT PREPARE FOR THAT.

         9           ALSO THE COMMENT ARE THEY SHARED DLL'S?  NO,

        10  THAT'S A DETAIL, BUT MY ASSUMPTION IS THAT A LOT OF CODE

        11  IS SHARED DLL'S.  YOU TEND TO PRODUCE SHARED CODE WHEN

        12  FEASIBLE AND WHEN THE FUNCTION ALLOWS IT TO BE SHARED.

        13  SOMETIMES YOU CAN'T DO IT.  I WOULD HOPE THAT IN VERSIONS

        14  LIKE WINDOWS 98, MOST OF THOSE ARE SHARED.  CERTAINLY IN

        15  THE EARLIER VERSIONS OF WINDOWS, MANY WERE NOT SHARABLE.

        16           SO I AM NOT PREPARED TO TELL YOU VERY MUCH ABOUT

        17  THOSE.  AGAIN, IF YOU WOULD LIKE TO DETAIL WHAT THEY DO, I

        18  COULD PROBABLY MAKE SOME OPINIONS BASED ON MY, AGAIN, 30

        19  YEARS OF EXPERIENCE, BUT I AM NOT A WINDOWS 98 EXPERT.

        20  Q.   I DON'T WANT TO TAX THE COURT'S PATIENCE BY GOING

        21  THROUGH THAT EXERCISE.

        22           ARE YOU UNABLE, SIR, TO ANSWER MY QUESTION, WHICH

        23  IS:  BASED ON WHAT YOU KNOW, WHATEVER CAVEATS YOU WANT TO

        24  PLACE ON WHAT YOU KNOW, YOU ARE NOT PREPARED TO SAY THAT

        25  THE FOUR FILES ENTITLED SHDOCVW.DLL, URLMON.DLL,
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         1  WININET.DLL, AND MSHTML.DLL ARE EXCLUSIVELY INTERNET

         2  EXPLORER CODE, ARE YOU?

         3  A.   I WILL JUST REPEAT WHAT I SAID BEFORE, AND I HAVE NO

         4  BASIS ON WHICH TO MAKE THAT.  I DID NOT PREPARE TO MAKE

         5  IT.  IT WOULD REQUIRE A STUDY OF WINDOWS 98 WAY IN EXCESS

         6  OF WHAT I WAS ASKED TO DO OR CAN DO BECAUSE OF MY TEACHING

         7  RESPONSIBILITIES.  SO, THE ANSWER IS YES, I CANNOT TELL

         8  YOU, OR NO--WHATEVER THE PARITY OF THE QUESTION, I CANNOT

         9  COMMENT.

        10  Q.   THANK YOU.

        11           NOW, YOU HAVE NOT SOUGHT TO REPLICATE THE WORK

        12  THAT EDWARD FELTEN AT PRINCETON DID; IS THAT CORRECT?

        13  A.   THAT'S CORRECT.  HE DEMONSTRATED IT FOR ME.  I WAS

        14  NOT ASKED TO TESTIFY AT THAT, SO I OBSERVED--I TRIED IT.

        15  SOME OF MY STUDENTS, BEFORE THEY RECLAIMED THE MACHINE TO

        16  RUN LINUX ON IT, TRIED IT, AND SO I SAW WHAT HE DID, BUT I

        17  DID NOT ATTEMPT TO REPLICATE IT.

        18  Q.   AND WHEN YOU REFER IN PARAGRAPH 25 TO YOUR WRITTEN

        19  DIRECT TESTIMONY--AND TELL ME WHEN YOU'RE THERE.  THAT'S

        20  ON PAGE 12.

        21  A.   THERE IS A SORTING PROBLEM.  YES, SIR.

        22  Q.   WHEN YOU REFER THERE IN THE SECOND SENTENCE TO THE

        23  SOFTWARE WHICH IS NECESSARY TO ACCOMPLISH WEB BROWSING

        24  WHICH, YOU SAY, CAN BE SEPARATED FROM THE REMAINDER OF

        25  WINDOWS 98 AND SOLD ON A SEPARATE DISK, CAN YOU TELL ME
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         1  WHAT SOFTWARE YOU ARE REFERRING TO?

         2  A.   I'M ADDRESSING, AGAIN, GENERAL PRINCIPLES OF SOFTWARE

         3  DESIGN.  YOU HAVE MODULAR SYSTEM.  MODULARS ARE VERY

         4  FLEXIBLE.  THEY ARE FUNGIBLE.  YOU CAN MOVE THEM FROM

         5  DLL'S TO DLL'S.  CAN YOU COMBINE THEM LATE IN THE PROCESS.

         6           THERE IS--IT IS REASONABLE TO EXPECT THAT I

         7  COULD, IN FACT, TAKE ALL OF THE MODULES--I'M NOT GOING TO

         8  TALK ABOUT DLL'S AT THIS POINT--THAT CONSTITUTE THE

         9  WINDOWS EXPLORER AND PACKAGE THEM ON A SEPARATE CD-ROM, IF

        10  DESIRED, AND SUPPLY THAT AS AN APPENDIX TO THE PRODUCT.

        11           IT'S NOT--ONE DOES THIS IN A LOT OF CASES WITH

        12  EXTRAS AND STUFF, AND THERE IS NO--THERE IS NO TECHNICAL

        13  REASON WHY YOU COULDN'T DO IT, TO MY KNOWLEDGE.

        14  Q.   WHAT, IF OTHER, PARTS OF THE OPERATING SYSTEM

        15  ENVIRONMENT WOULD NOT WORK ABSENT THOSE MODULES?

        16  A.   SIR, I SAID THOSE PORTIONS OF THE MODULES WHICH ARE

        17  ONLY USED BY IE, IF THEY ARE CRITICAL TO THE FUNCTION OF

        18  OTHER THINGS, THEY'RE NOT ONLY USED BY IE, SO I REST ON

        19  THAT ONE.

        20  Q.   OKAY.  WHAT IS YOUR UNDERSTANDING OF WHAT PROFESSOR

        21  FELTEN'S PROGRAM ACTUALLY REMOVES FROM THE PRODUCT CALLED

        22  WINDOWS 98?

        23  A.   IT IS MY UNDERSTANDING, BASED ON CONVERSATIONS WITH

        24  PROFESSOR FELTEN, THAT HE PUT HIMSELF IN THE POSITION

        25  WHERE HE COULD REMOVE EVERYTHING DEALING WITH THE IE
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         1  SYSTEM THAT HE WAS ALLOWED TO REMOVE GIVEN THE

         2  RECOMMENDATIONS OF MICROSOFT.

         3           AND AGAIN, THE RECOMMENDATIONS MICROSOFT WARN YOU

         4  VERY EXPLICITLY ABOUT THE DANGERS OF REMOVING SHARED CODE,

         5  AND HE TOOK THE DEFAULT ON ALL THOSE, WHICH IS NOT TO

         6  REMOVE IT, BECAUSE OF THE WARNING OF MICROSOFT.  THOSE

         7  THINGS HE COULD REMOVE, HE DID.

         8  Q.   AND THE THINGS HE REMOVED DID NOT INCLUDE A SINGLE

         9  ONE OF THE DLL'S THAT WERE IDENTIFIED BY MR. PARTOVI;

        10  CORRECT?

        11  A.   MR. PARTOVI TALKED ABOUT A LOT OF DLL'S.  IF YOU MEAN

        12  THAT LIST?

        13  Q.   YES, THAT LIST OF 13.

        14           AS FAR AS YOU KNOW, MR. FELTEN OR PROFESSOR

        15  FELTEN'S PROGRAM DOES NOT REMOVE USER32.DLL, GDI32.DLL,

        16  KERNEL32.DLL, VGADRV, SHDOCVW.DLL, SHELL32, COMCTL32, IT

        17  DOESN'T REMOVE ANY OF THEM, DOES IT?

        18  A.   I HATE TO REPEAT MYSELF, BUT I'M FORCED TO, THAT

        19  NOBODY EVER SAID THAT THESE ARE ROUTINES USED ONLY BY

        20  INTERNET EXPLORER.  ROUTINES THAT INTERNET EXPLORER

        21  REMOVED, IT WOULD BE HIGHLY UNUSUAL TO REMOVE KERNEL32

        22  WHEN YOU DE-INSTALL ANYTHING BECAUSE THE MACHINE WOULD

        23  STOP, IN AN INTERESTING WAY.  IN FACT, IT WOULDN'T STOP.

        24  I'M NOT SURE WHAT IT WOULD DO, BUT IT WOULD BE FUN.

        25           SO, IT'S APPLES AND ORANGES, SIR.  YOU CERTAINLY
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         1  CAN'T REMOVE MANY OF THOSE, SO YOU DON'T EVEN HAVE AN

         2  OPERATING SYSTEM BY MY DEFINITION.  IF YOU REMOVE WINSOCK

         3  AND THE NETWORK CODE, YOU MIGHT HAVE SOMETHING LEFT, BUT

         4  IT'S A HELL OF A LOT LESS THAN WHEN YOU STARTED OUT WITH,

         5  EVEN IF YOU DIDN'T HAVE INTERNET EXPLORER THERE.

         6           SO, I JUST DON'T KNOW WHAT YOU MEAN BY REMOVING

         7  THESE.  NOBODY EVER CLAIMED, AT LEAST TO MY KNOWLEDGE,

         8  THAT THESE--ANY OF THESE ARE PART OF WINDOWS IE.  THEY'RE

         9  GENERAL SERVICE ROUTINES USED BY A WHOLE SET OF PEOPLE,

        10  WHETHER THEY ARE SPECIALIZED, WHETHER THEY HAVE BEEN

        11  AUGMENTED FOR IE PERFORMANCES IS IRRELEVANT BECAUSE YOU

        12  STILL HAVE TO MAINTAIN COMPATIBILITY, HOPEFULLY, WITH OLD

        13  STUFF MOST OF THE TIME.

        14  Q.   AND I APOLOGIZE IF I'M FLOGGING A DEAD HORSE, BUT

        15  YOUR TESTIMONY IS THAT NONE OF THE 13 DLL'S IDENTIFIED BY

        16  MR. PARTOVI AS INVOKED WHEN I TYPE A URL OR A WEB ADDRESS

        17  INTO THE ADDRESS BAR OF THE WINDOWS EXPLORER, IS INTERNET

        18  EXPLORER THAT CAN BE REMOVED SAFELY FROM WINDOWS 98?

        19  A.   I THINK YOU JUST ASKED ABOUT MY WIFE AND BEATINGS

        20  AGAIN.

        21           I SAID SPECIFICALLY EARLY ON SO THAT I CAN'T

        22  ADDRESS A NUMBER OF THESE BECAUSE I DON'T HAVE THE

        23  DETAILED KNOWLEDGE OF WHAT THEY DO.  WHILE I COULD SPEND

        24  THE TIME GOING THROUGH PARTOVI'S TESTIMONY, I WON'T DO

        25  THAT RIGHT NOW.
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         1           SO, TO JUMP TO A CONCLUSION THAT NONE OF THEM ARE

         2  IE-SPECIFIC, I HAVE NO REASON TO SAY ANYTHING.  I

         3  COMMENTED SOME OF THEM ARE CERTAINLY NOT IE-SPECIFIC, AND

         4  I CAN'T SAY ANYMORE.

         5  Q.   WELL, IF THEY WERE IE-SPECIFIC, THEN, PRESUMABLY,

         6  PROFESSOR FELTEN WOULD HAVE REMOVED THEM; CORRECT?

         7  A.   NOT IF HE LIKES TO LISTEN TO MICROSOFT.

         8           AND YOU ENDLESSLY TELL ME EVERY TIME I TRY TO

         9  REMOVE A PROGRAM USING THE ADD/REMOVE FUNCTION--AT LEAST

        10  WINDOWS 95 AND 98 AND NT, BOTH VERSIONS, IT SAYS CAUTION.

        11  ALLOW ME TO PARAPHRASE THE STATEMENT.  "CAUTION, YOU'RE

        12  ASKING TO REMOVE SHARED CODE.  REMOVING SHARED CODE CAN BE

        13  A PROBLEM."  AND SO A WISE PERSON IN THE DEFAULT IS DON'T

        14  REMOVE IT.

        15           AND YOU KNOW, PROFESSOR FELTEN WOULD HAVE

        16  REQUIRED A LOT OF TIME AND EFFORT TO DETERMINE WHETHER OR

        17  NOT IT WAS SAFE TO DO THAT, AND I, FOR ONE, HAVE NEVER

        18  REMOVED SHARED CODE AND SURVIVED.

        19           THE COURT:  WAS YOUR QUESTION ASKED OF

        20  MR. PARTOVI IN HIS DEPOSITION?

        21           MR. HOLLEY:  THE QUESTION?

        22           THE COURT:  YOUR QUESTION ABOUT WHAT COULD BE

        23  REMOVED SAFELY.  WAS MR. PARTOVI ASKED THAT QUESTION?

        24           MR. HOLLEY:  I DON'T BELIEVE HE WAS, YOUR HONOR.

        25           THE COURT:  ALL RIGHT.
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         1           MR. HOLLEY:  I COULD TELL YOU WHAT THE ANSWER

         2  WOULD BE.

         3  BY MR. HOLLEY:

         4  Q.   IF I TELL YOU, PROFESSOR FELTEN, THAT THESE 13--

         5  A.   I'M NOT PROFESSOR FELTEN.

         6  Q.   PROFESSOR FARBER.  EXCUSE ME.

         7           --THAT THESE 13 FILES THAT MR. PARTOVI IDENTIFIED

         8  IN HIS DEPOSITION AS BEING INVOKED WHEN I TYPE A URL INTO

         9  THE ADDRESS BAR OF THE WINDOWS EXPLORER TOTAL EIGHT

        10  MEGABYTES OF CODE, AND I TELL YOU THAT THE ONLY FILE

        11  REMOVED BY EDWARD FELTEN AT PRINCETON IS 64 KILOBYTES OF

        12  CODE, WHAT DOES THAT SUGGEST TO YOU ABOUT WHAT PROFESSOR

        13  FELTEN HAS DONE?

        14           THE COURT:  IF ANYTHING.

        15           THE WITNESS:  WELL, IT DOESN'T SUGGEST ANYTHING.

        16  YOU'RE MIXING APPLES AND ORANGES AGAIN.  I'M NOT GOING TO

        17  REMOVE THE KERNEL.  I GUARANTEE I WON'T.  I'M NOT GOING TO

        18  REMOVE WINSOCK.  I GUARANTEE THAT I WON'T.  AND I WILL

        19  FOLLOW MICROSOFT'S INSTRUCTIONS.

        20           THE FACT THAT THERE IS (SIC) DEAD BODIES SITTING

        21  THERE, WE COULD HAVE A LONG ARGUMENT ON WHETHER CODE THAT

        22  CAN'T BE USED IS NOT GOING TO BE USED, IS REMOVED OR IT'S

        23  STILL THERE, AND I THINK THAT'S WHAT YOU'RE ASKING.

        24           IT'S A PIECE OF INFORMATION THAT MICROSOFT KNOWS

        25  JUST HOW MUCH CAN BE REMOVED, AND IT'S A MAJOR PROBLEM TO
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         1  FIND THAT OUT WITHOUT MICROSOFT'S KNOWLEDGE.

         2  BY MR. HOLLEY:

         3  Q.   CAN YOU EXPLAIN TO THE COURT, PROFESSOR FARBER, THE

         4  RELATIVE SIZE OF 64 KILOBYTES AS OPPOSED TO EIGHT

         5  MEGABYTES?

         6           THE COURT:  I COULD DO THE RATIO MYSELF.

         7           MR. HOLLEY:  ALL RIGHT.

         8           THE COURT:  I NOTE YOU ARE BECOMING INCREASINGLY

         9  HOARSE.  THERE IS NO REASON WE CAN'T CONCLUDE EARLIER THIS

        10  AFTERNOON AND LET YOU RECUPERATE OVERNIGHT.  PICK A

        11  CONVENIENT POINT.

        12           MR. HOLLEY:  I MISS THAT.

        13           THE COURT:  I DON'T WANT TO CAUSE ANY PERMANENT

        14  INJURY.

        15           MR. HOLLEY:  SOME OTHER PEOPLE IN THE ROOM MIGHT

        16  NOT AGREE WITH YOU.

        17           THE COURT:  YOU SO YOU PICK A CONVENIENT POINT.

        18  IF THIS IS IT, WE WILL STOP.

        19           MR. HOLLEY:  I AM AFRAID I AM ABOUT TO LOSE MY

        20  VOICE.

        21           THE COURT:  I COULD TELL.  WE WILL PICK UP AGAIN

        22  TOMORROW MORNING AT 10:00.

        23           (WHEREUPON, AT 4:30 P.M., THE HEARING WAS

        24  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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