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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             THE DEPUTY CLERK:  CIVIL CASE 98-1232, UNITED



          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION AND CIVIL



          4   CASE 98-1233, STATE OF NEW YORK VERSUS MICROSOFT



          5   CORPORATION.



          6             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          7   THE UNITED STATES.



          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          9   WILLIAM NEUKOM FOR THE GOVERNMENT -- FOR THE DEFENDANTS.



         10             THE COURT:  WELCOME BACK ALL.  I'M SURE YOU'RE



         11   DELIGHTED TO BE HERE.



         12             TWO HOUSEKEEPING MATTERS.  WE WILL BE CONCLUDING



         13   AT 4:00 THIS AFTERNOON RATHER THAN 5:00.  AND WE WILL NOT BE



         14   IN SESSION NEXT MONDAY, WHICH IS DECEMBER 7TH, I BELIEVE.



         15             MR. LACOVARA:  THANK YOU, YOUR HONOR.



         16             THE COURT:  WITH THAT SAID, MR. LACOVARA, THE



         17   WITNESS IS YOURS.



         18             MR. LACOVARA:  THANK YOU.



         19             THE COURT:  GOOD MORNING, DR. WARREN-BOULTON.



         20             THE WITNESS:  GOOD MORNING, YOUR HONOR.



         21             THE COURT:  I REMIND YOU THAT YOU'RE STILL UNDER



         22   OATH, SIR.



         23             THE WITNESS:  THANK YOU.



         24             (FREDERICK R. WARREN-BOULTON, PLAINTIFFS' WITNESS,



         25   PREVIOUSLY SWORN.)
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          1                      CROSS EXAMINATION (CONTINUED)



          2   BY MR. LACOVARA:



          3   Q.  GOOD MORNING, DR. WARREN-BOULTON.



          4   A.  GOOD MORNING, MR. LACOVARA.



          5   Q.  HAVE YOU HAD AN OPPORTUNITY TO READ THE TESTIMONY OF



          6   PROFESSOR FRANKLIN FISHER, WHO WILL FOLLOW YOU AS AN



          7   ECONOMIST TESTIFYING FOR THE GOVERNMENT?



          8   A.  YES.



          9   Q.  I TAKE IT YOU'RE IN ACCORD WITH DR. FISHER'S



         10   CONCLUSIONS?



         11   A.  YES.



         12   Q.  PARTICULARLY, DR. FISHER ADDRESSES THE ISSUE OF WHAT HE



         13   CONSIDERS TO BE PREDATORY CONDUCT IN WHICH HE BELIEVES



         14   MICROSOFT HAS ENGAGED.  HAVE YOU READ THOSE PORTIONS OF HIS



         15   TESTIMONY?



         16   A.  YES.



         17   Q.  AND WOULD IT BE A FAIR STATEMENT THAT THOSE ASPECTS OF



         18   HIS TESTIMONY ESSENTIALLY REPLICATE THE ANALYSIS AND



         19   CONCLUSIONS IN SECTION 10 OF YOUR TESTIMONY, PARAGRAPHS 185



         20   THROUGH 195?



         21   A.  I DON'T KNOW IF I WOULD USE THE WORD "REPLICATE."  I



         22   THINK DR. FISHER HAS EXPRESSED IT IN HIS WORDS.  THERE IS



         23   NOTHING IN DR. FISHER'S TESTIMONY THAT I SEE AS CONFLICTING



         24   WITH THE WAY I HAVE PHRASED IT OR EXPRESSED IT.



         25   Q.  DO YOU HAVE A GENERAL UNDERSTANDING THAT YOU AND
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          1   DR. FISHER HAVE BEEN PROVIDED WITH THE SAME MATERIALS FROM



          2   WHICH TO FORM YOUR ANALYSIS AND CONCLUSIONS?



          3   A.  I CAN'T SAY THAT WE HAVE RECEIVED EXACTLY THE SAME



          4   MATERIAL SINCE I DON'T KNOW WHAT HE HAS RECEIVED, BUT IT



          5   WOULD BE REASONABLE THAT WE PROBABLY LOOKED AT MUCH THE SAME



          6   MATERIAL.



          7   Q.  OKAY.  JUST A FEW QUESTIONS ON YOUR DISCUSSION OF



          8   PREDATION, THEN.  COULD I HAVE YOUR DEFINITION OF PREDATORY



          9   CONDUCT?



         10   A.  I WOULD DEFINE PREDATORY CONDUCT AS CONDUCT WHICH WOULD



         11   NOT BE PROFITABLE ABSENT AN ANTI-COMPETITIVE GOAL AND IS



         12   PROFITABLE WHEN CONSIDERING THE PROFITS THAT COULD BE



         13   ACHIEVED FROM THAT ANTI-COMPETITIVE GOAL.



         14   Q.  HAVE YOU CONSIDERED THE QUESTION OF HOW MUCH MICROSOFT



         15   WOULD BE CHARGING FOR WHAT YOU CALL INTERNET EXPLORER IF



         16   MICROSOFT HAD NOT ENGAGED IN A CONDUCT THAT YOU DEEM



         17   PREDATORY OR OTHERWISE ANTI-COMPETITIVE?



         18   A.  I HAVE CERTAINLY THOUGHT ABOUT THE ISSUE.  RATHER



         19   OBVIOUSLY, NOBODY CAN TELL YOU A PRECISE NUMBER.  MOST



         20   IMPORTANTLY, THERE WOULD BE A RANGE OF AMOUNTS, DEPENDING ON



         21   THE PARTICULAR MARKET IN WHICH THEY WERE SELLING INTERNET



         22   EXPLORER.



         23             ONE OF THE CHARACTERISTICS OF THIS MARKET IS THAT



         24   THERE IS NO SINGLE ONE PRICE TO EVERYONE.  MICROSOFT CHARGES



         25   VERY DIFFERENT PRICES TO CONSUMERS, FOR ALL THEIR PRODUCTS
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          1   AND FOR IE, I THINK THAT WOULD BE TRUE AS WELL.



          2   Q.  SO YOU DO NOT HAVE AN OPINION AS TO WHAT MICROSOFT



          3   SHOULD CHARGE FOR INTERNET EXPLORER OFFERED, SAY, IN A



          4   RETAIL MARKET VERSUS OFFERED TO OEM'S; IS THAT RIGHT?



          5   A.  IF YOU'RE ASKING ME DO I HAVE AN OPINION AS TO WHAT,



          6   ABSENT ANTI-COMPETITIVE INTENT, I WOULD EXPECT MICROSOFT TO



          7   BE CHARGING FOR IE TO THE INSTALL BASE, YES.  CAN I GIVE YOU



          8   AN EXACT NUMBER?  NO.  MY OPINION IS THAT IT WOULD BE



          9   POSITIVE AND SIGNIFICANT.



         10   Q.  POSITIVE AND SIGNIFICANT?



         11   A.  YES.



         12   Q.  IN TERMS OF DOLLARS A COPY?



         13   A.  PROBABLY, YES.



         14   Q.  OKAY.  HOW MUCH SHOULD NETSCAPE BE CHARGING IF THE



         15   MARKET WERE, UNDER YOUR DEFINITION AND RUBRIC, COMPETITIVE?



         16   HOW MUCH WOULD NETSCAPE BE CHARGING FOR ITS BROWSING



         17   SOFTWARE?



         18   A.  I DON'T THINK I CAN ASK THE QUESTION HOW MUCH SHOULD



         19   THEY BE CHARGING.  I CAN SIMPLY ASK THE QUESTION WHAT DO I



         20   THINK THEY WOULD POSSIBLY BE ABLE TO CHARGE IN A WORLD IN



         21   WHICH MICROSOFT DID NOT HAVE AN ANTI-COMPETITIVE INTENT.



         22   Q.  AND WHAT WOULD THEY BE ABLE TO CHARGE IN SUCH A WORLD,



         23   SIR?



         24   A.  I THINK IN SUCH A WORLD IT'S QUITE LIKELY THAT BOTH



         25   MICROSOFT AND NETSCAPE WOULD BE CHARGING A LOW-BUT-POSITIVE
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          1   PRICE FOR THEIR RESPECTIVE BROWSERS.



          2   Q.  SIMILAR TO YOUR DISCUSSION OF PREDATION, YOU AND



          3   DR. FISHER BOTH DISCUSS THE ANALYSIS OF DATA PURCHASED BY



          4   THE DEPARTMENT OF JUSTICE FROM THE SOURCE CALLED



          5   ADKNOWLEDGE; IS THAT CORRECT?



          6   A.  THAT'S CORRECT.



          7   Q.  AND TO YOUR KNOWLEDGE, YOU AND DR. FISHER HAVE RELIED ON



          8   THE SAME DATA SET IN FORMING YOUR CONCLUSIONS; ISN'T THAT



          9   CORRECT?



         10   A.  I THINK -- I'VE CERTAINLY RELIED ON THE ADKNOWLEDGE DATA



         11   SET.  I ASSUME THAT -- I BELIEVE THAT DR. FISHER HAS AS



         12   WELL.



         13   Q.  AND THE EXHIBITS THAT ARE MENTIONED IN YOUR TESTIMONY



         14   THAT REFER TO ADKNOWLEDGE DATA -- THOSE ARE THE SAME



         15   DOCUMENTS; ISN'T THAT CORRECT?



         16   A.  I WOULD HAVE TO CHECK DR. FISHER'S EXHIBITS.  SINCE



         17   WE'RE ACCESSING THE SAME DATA, I SHOULD IMAGINE ITS THE SAME



         18   EXHIBITS.



         19   Q.  AND YOUR CONCLUSIONS WITH REGARD TO WHAT YOU BELIEVE THE



         20   ADKNOWLEDGE DATA SHOW ARE CONSISTENT WITH THE CONCLUSIONS



         21   RENDERED BY DR. FISHER; ISN'T THAT CORRECT?



         22   A.  I CERTAINLY EXPECT SO, YES.



         23   Q.  COULD YOU TURN TO PAGE 42 OF YOUR TESTIMONY, TO



         24   PARAGRAPH 92, WHICH IS WHERE WE LEFT OFF BEFORE OUR HOLIDAY



         25   BREAK?  AND FOR PURPOSES OF MY NEXT FEW QUESTIONS,
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          1   DR. WARREN-BOULTON, I WOULD LIKE YOU TO ASSUME THAT WE ARE



          2   IN THE WORLD IN WHICH WE LIVE TODAY; THAT IS, THE WORLD IN



          3   WHICH AN OEM RECEIVES, FROM MICROSOFT, WINDOWS 98 THAT



          4   INCLUDES THE INTERNET EXPLORER TECHNOLOGIES.



          5             NOW, I TAKE IT YOU WOULD AGREE THAT WHEN THE OEM



          6   GETS WINDOWS 98 WITH IE BOTH INTEGRATED INTO WINDOWS 98 AND



          7   EXPOSED TO THE END USER, THAT THE OEM KNOWS THAT IT WILL BE



          8   PROVIDING ITS END USERS WITH BROWSING SOFTWARE OF COMPARABLE



          9   QUALITY TO ANY OTHER SOFTWARE ON THE MARKET; ISN'T THAT



         10   CORRECT?



         11   A.  I'M SORRY.  THAT'S A -- YOU'VE GOT SEVERAL TERMS IN



         12   THERE THAT I'M NOT SURE WHAT YOU MEAN.  AND YOU'RE GOING TO



         13   HAVE TO WALK THAT SENTENCE PAST ME.



         14   Q.  WHICH TERM DIDN'T YOU UNDERSTAND, SIR?



         15   A.  JUST FROM THE BEGINNING.  WE HAVE "INTEGRATED."  I AM



         16   NOT SURE WHAT YOU'RE THINKING OF AS INTEGRATED.  YOU'VE GOT



         17   SOMETHING AS BEING EXPOSED.  I'M NOT SURE WHAT'S BEING



         18   EXPOSED.  JUST TAKE IT SLOWLY.



         19   Q.  I WILL TRY TO BE AS SLOW AS THE TIME PERMITS, SIR.



         20   WINDOWS 98 -- IT'S A PRODUCT THAT GETS DELIVERED TO OEM'S



         21   TODAY, CORRECT?



         22   A.  CORRECT.



         23   Q.  THAT PRODUCT HAS SOMETHING CALLED INTERNET EXPLORER



         24   INCLUDED IN IT, BUNDLED OR TIED -- USE WHATEVER VERB YOU



         25   WANT.
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          1   A.  I WOULD SAY BOTH BUNDLED AND TIED.



          2   Q.  FINE.  AND UNLIKE THE WORLD THAT YOU WOULD LIKE THERE TO



          3   BE, THAT VERSION OF INTERNET EXPLORER IS ACCESSIBLE TO THE



          4   END USER, CORRECT?  THERE'S AN ICON ON THE DESKTOP, RIGHT?



          5   A.  THE IE IS, YES.



          6   Q.  OKAY.  NOW, GIVEN THAT SET OF FACTS -- INDEED, THE FACTS



          7   IN THE WORLD TODAY -- WOULD YOU AGREE THAT AN OEM KNOWS THAT



          8   IT WILL BE GIVING ITS END USERS BROWSING SOFTWARE THAT IS OF



          9   A QUALITY COMPARABLE TO ANY OTHER BROWSING SOFTWARE THAT'S



         10   ON THE MARKET TODAY?



         11   A.  I THINK YOU CAN ONLY ANSWER THAT IN THE EYES OF THE



         12   USER, COMPARABLE FROM THE POINT OF VIEW OF THE IMMEDIATE



         13   USER.  THERE APPARENTLY ARE CUSTOMERS OF OEM'S WHO EITHER DO



         14   NOT WANT A BROWSER ON THE MACHINE AT ALL OR CUSTOMERS WHO



         15   WOULD PREFER TO HAVE NETSCAPE.  FROM THE POINT OF VIEW OF



         16   THOSE TWO SETS OF CUSTOMERS -- I AM NOT SURE WHAT YOU MEAN



         17   BY "COMPARABLE"; I GUESS INFERIOR -- THEY WOULD PREFER TO



         18   HAVE A MACHINE THAT DOES NOT HAVE IE, WHETHER IT'S BECAUSE



         19   IT HAS NETSCAPE OR WHETHER IT DOESN'T.



         20             SO BY "COMPARABLE," YOU KNOW, I CAN ONLY SAY AS AN



         21   ECONOMIST, I REGARD AS COMPARABLE IN TERMS OF WHAT PEOPLE



         22   WANT.  IF PEOPLE DON'T WANT SOMETHING, WHATEVER TECHNICAL



         23   OPINION SOMEBODY MAY HAVE AS TO ITS MERITS, THEN FROM AN



         24   ECONOMIST'S POINT OF VIEW, IT'S NOT -- YOU CAN COMPARE IT,



         25   BUT IT'S NOT EQUIVALENT.
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          1   Q.  DR. WARREN-BOULTON, DO YOU NOT INCLUDE IN YOUR TESTIMONY



          2   A STATEMENT TO THE EFFECT THAT YOU REGARD THE CURRENT



          3   VERSIONS OF NETSCAPE'S WEB BROWSING SOFTWARE AND MICROSOFT'S



          4   WEB BROWSING SOFTWARE TO BE OF COMPARABLE QUALITY IN TERMS



          5   OF PRODUCT REVIEWS?  THAT WAS THE QUESTION I JUST ASKED YOU.



          6   A.  OH, IN TERMS OF PRODUCT REVIEWS, AS I UNDERSTAND IT,



          7   YES, THAT'S MY UNDERSTANDING.  BUT IN TERMS OF HOW -- YOU



          8   ASKED ME, I THINK, IN TERMS OF HOW THE CUSTOMERS FEEL ABOUT



          9   IT.  MY ONLY POINT IS THAT JUST BECAUSE REVIEWS MAY BE



         10   SAYING THESE ARE TWO PRODUCTS OF COMPARABLE QUALITY -- YOU



         11   KNOW, YOU CAN HAVE A FORD AND A CHEVROLET AND YOU CAN SAY



         12   THEY ARE COMPARABLE QUALITY, BUT PEOPLE DO HAVE PREFERENCES



         13   BETWEEN THEM.  THAT'S MY ONLY POINT.



         14   Q.  DO YOU ALSO AGREE, SIR, THAT THE OEM DOES NOT HAVE TO



         15   PERFORM SEPARATE QUALITY ASSURANCE OR INTEROPERABILITY



         16   TESTING BECAUSE IT IS GETTING THE WEB BROWSING SOFTWARE



         17   INCLUDED IN THE WINDOWS PRODUCT?



         18   A.  IT'S MY UNDERSTANDING FROM THE DEPOSITIONS THAT THE OEM



         19   ALWAYS HAS TO TEST -- AND THAT'S ONE OF THE COSTS OF HAVING



         20   A BROWSER -- IT HAS TO TEST TO MAKE SURE THAT IT'S -- WHAT



         21   IT'S SUPPLYING AND WHAT'S COMING IN WINDOWS WORKS WELL



         22   TOGETHER AND IS COMPARABLE.  THERE IS A TESTING PROCESS



         23   THERE.  YOU CAN'T BE ASSURED OF COMPATIBILITY.  THEY HAVE TO



         24   TEST AND MAKE SURE THAT WINDOWS 98 WILL RUN ON THEIR



         25   MACHINE.
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          1   Q.  DO YOU HAVE ANY KNOWLEDGE, SIR, AS TO THE QUALITY



          2   ASSURANCE OR OTHER TESTING THAT IS PERFORMED BY OEM'S WHO



          3   TAKE WINDOWS 98 ALONE AND TAKE WINDOWS 98 AND INSTALL OTHER



          4   BROWSING SOFTWARE ON THE MACHINE?



          5   A.  IT'S MY UNDERSTANDING THAT MICROSOFT HAS STATED THAT ONE



          6   OF THE, SHOULD WE SAY, PROBLEMS THAT AN OEM WOULD HAVE WITH



          7   PUTTING NETSCAPE ON IS THAT THEY THEN HAVE TO RETEST



          8   EVERYTHING FOR NETSCAPE.  I THINK THAT THE QUOTE IS



          9   SOMETHING ON THE ORDER LIKE IF -- SINCE THEY HAVE TO PUT IE



         10   ON ANYWAY, THEN IF THEY WANT TO PUT NETSCAPE ON, THEY'VE GOT



         11   TO -- IF THEY WANT TO GO AHEAD AND RETEST EVERYTHING, THEY



         12   HAVE TO RETEST EVERYTHING.



         13   Q.  MY QUESTION, SIR, IS, DO YOU KNOW WHAT OEM'S, IN FACT,



         14   DO?  THAT WAS THE QUESTION, SIR.



         15   A.  NO, SIMPLY THAT THEY HAVE TO TEST.  WHAT THEY DO



         16   TECHNICALLY TO TEST FOR COMPATIBILITY, OTHER THAN RUN THEM



         17   TOGETHER AND SEE IF IT FAILS, I DON'T KNOW.



         18   Q.  OKAY.  YOU TESTIFY IN THE CONCLUSION TO THIS PARAGRAPH



         19   THAT OEM'S HAVE BEEN SIGNIFICANTLY, ALTHOUGH NOT COMPLETELY,



         20   DETERRED FROM INSTALLING OTHER BROWSERS.  DO YOU SEE THAT



         21   TESTIMONY?



         22   A.  YES.



         23   Q.  AND YOU'VE DONE NO STUDY THAT QUANTIFIES WHETHER -- HOW



         24   SIGNIFICANT THIS ALLEGED DETERRENCE HAS BEEN, HAVE YOU, SIR?



         25   A.  NO, I HAVE JUST RELIED ON STATEMENTS BY MICROSOFT
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          1   MANAGERS.



          2   Q.  AND YOU HAVE NO EMPIRICAL DATA TO SUPPORT THAT



          3   STATEMENT; ISN'T THAT CORRECT?



          4   A.  NO MORE THAN WHATEVER EMPIRICAL DATA THAT THEY RELIED ON



          5   IN MAKING THOSE STATEMENTS.



          6   Q.  AND YOU CAN'T TELL THE COURT HOW MUCH OF THIS DETERRENCE



          7   WOULD HAVE OCCURRED EVEN IF WINDOWS 98 HAD BEEN OFFERED



          8   SUBJECT TO THIS MARKET TEST THAT YOU'RE ADVOCATING; ISN'T



          9   THAT CORRECT?



         10   A.  NO.  I THINK THAT WE'VE TALKED A LITTLE BIT BEFORE ABOUT



         11   GETTING SOME ESTIMATE OF WHAT THE EFFECTS OF THE TYING HAS



         12   BEEN ON DISTRIBUTION.  AND AS I RECALL, THE POINT THAT WAS



         13   MADE EARLIER WAS THAT YOU CAN SEE THE EFFECTS OF THESE



         14   RESTRICTIONS BY LOOKING AT THE PERCENTAGE OF USERS WHO GET



         15   THEIR BROWSER THROUGH THE OEM.



         16             AND I THINK THAT THE DATA THAT MICROSOFT POINTS



         17   TO, WITH SOME PRIDE, IS THAT WHILE THE OEM IS BY FAR THE



         18   MOST IMPORTANT CHANNEL FOR MICROSOFT -- I THINK THE LAST



         19   NUMBER I SAW SHOWED THAT 26 PERCENT OF IE USERS GET THEIR



         20   BROWSER FROM AN OEM -- ONLY 13 PERCENT -- 13 TO 14 PERCENT



         21   AT MOST OF NETSCAPE USERS.  SO THAT THE EFFECTS OF THESE



         22   RESTRICTIONS DO APPEAR TO HAVE HAD A SIGNIFICANT IMPACT ON



         23   THE EXTENT TO WHICH USERS GET THEIR BROWSERS THROUGH THE OEM



         24   CHANNEL, IF YOU COMPARE IE AND NETSCAPE.



         25   Q.  WHAT ABOUT IF YOU TAKE BROWSERS OTHER THAN IE OR
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          1   NETSCAPE, SIR?  YOU HAVEN'T DONE THAT RESEARCH, HAVE YOU?



          2   A.  WELL, WE'VE -- I'VE LOOKED AT QUANTITIES AND NUMBERS OF



          3   BROWSERS OTHER THAN IE AND NETSCAPE.  AS YOU KNOW, THE



          4   NUMBER AND SHARE OF BROWSERS OTHER THAN IE AND NETSCAPE IS



          5   EXTREMELY SMALL.



          6   Q.  THAT'S USING THE ADKNOWLEDGE DATA, YOU HAVE DONE THAT?



          7   A.  THAT'S CORRECT.



          8   Q.  OKAY.  GO TO PARAGRAPH 93, WHICH CONCLUDES WITH A



          9   REFERENCE TO INCREASED TESTING COSTS.



         10   A.  YES.



         11   Q.  ISN'T IT TRUE THAT THE OEM WOULD BEAR INCREASED TESTING



         12   COSTS WHETHER OR NOT WINDOWS 98 WAS BUNDLED OR TIED -- OR



         13   WHETHER INTERNET EXPLORER WAS BUNDLED OR TIED INTO WINDOWS



         14   BECAUSE THEY'D STILL BE INSTALLING WHAT YOU WOULD CALL A



         15   RIVAL BROWSER?



         16   A.  THE POINT IS THAT THEY HAVE GOT TO TEST THE SYSTEM



         17   TWICE.  IF YOU -- IF YOU GET IT ALREADY WITH IE ON IT, THEN



         18   YOU'VE GOT TO TEST TO MAKE SURE THAT YOUR SYSTEM IS



         19   COMPATIBLE WITH THE WINDOWS IE BUNDLE.  IF IT DIDN'T COME



         20   WITH IE ON IT, THEN YOU JUST WOULD HAVE TO TEST IT WITH



         21   NETSCAPE.



         22             SO THE POINT IS THAT, I THINK AS MR. KEMPIN HAS



         23   POINTED OUT, IF YOU USE IE, YOU ONLY NEED TO TEST IT ONCE.



         24   IF YOU WANT TO USE NETSCAPE, YOU'VE GOT TO TEST IT TWICE.



         25   Q.  SO -- THAT WAS THE POINT I WAS TRYING TO GET TO A MOMENT
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          1   AGO, SIR.  SO YOU WOULD GRANT THAT FROM THE OEM'S



          2   PERSPECTIVE, HAVING WINDOWS WITH IE LESSENS ITS OVERALL



          3   TESTING BURDEN; ISN'T THAT CORRECT?



          4   A.  NO, THAT'S NOT CORRECT.  WHAT I'M SAYING IS REQUIRING



          5   THE OEM TO TAKE IE INCREASES THE TESTING BURDEN FOR AN OEM



          6   THAT WISHES TO INSTALL NETSCAPE.  IF HE WISHES TO INSTALL



          7   NETSCAPE, IT MEANS HE HAS GOT TO TEST THE PRODUCT TWICE.



          8             SO IT'S NOT THAT IT REDUCES THE TESTING BURDEN IF



          9   HE WANTS TO USE IE; IT'S THAT HE INCREASES THE TESTING



         10   BURDEN IF HE WANTS TO SHIP IT WITH NETSCAPE.



         11   Q.  I SEE.  NOW, IN PARAGRAPH 94 YOU TALK ABOUT THIS ALLEGED



         12   ICON CONFUSION, NAMELY, THAT PEOPLE GET CONFUSED IF THERE



         13   ARE A LOT OF ICONS ON THE DESKTOP.  DO YOU SEE THAT?



         14   A.  YES.



         15   Q.  NOW, HAVE YOU DONE ANY STUDY TO FIND OUT WHETHER PEOPLE



         16   ACTUALLY CAN'T FIGURE OUT WHAT THE ICONS ON THEIR DESKTOP



         17   MEAN?



         18   A.  NO.  ONCE AGAIN, THAT'S A QUOTE FROM A MICROSOFT MANAGER



         19   EXECUTIVE.  SHE SEEMS TO THINK THAT HAVING A LOT OF ICONS ON



         20   THE DESKTOP, AS I SAY, CREATES CLUTTER AND CAUSES CONFUSION.



         21   THE OEM'S SAY THAT HAVING A LOT OF ICONS -- NOT SO MUCH



         22   ACTUALLY THE NUMBER OF ICONS, AS HAVING SEVERAL ICONS THAT



         23   APPEAR TO ADDRESS THE SAME THING -- CAUSES CONFUSION AND



         24   INCREASES SUPPORT COSTS.  THERE ARE STATEMENTS FROM BOTH



         25   MICROSOFT PEOPLE AND OEM'S THAT THAT'S THE CASE.
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          1   Q.  AND WHICH OEM'S DO YOU REMEMBER SAYING THAT?



          2   A.  I DON'T KNOW.  THERE ARE SEVERAL.  I THINK WE HAVE



          3   PROBABLY CITED A COUPLE.



          4   Q.  OKAY.  ISN'T IT CORRECT THAT ONE OF THE DOCUMENTS YOU



          5   CITE IN FOOTNOTE 66 IS FROM A MICROSOFT EMPLOYEE WHO SAYS



          6   SHE WAS CHALLENGING THE LOGIC THAT YOU ATTRIBUTE TO GAYLE



          7   MC CLAIN?



          8   A.  I'M SORRY.  WHERE ARE WE?



          9   Q.  LOOK AT THE DOCUMENT YOU CALL MS98 109900, WHICH IS



         10   GOVERNMENT EXHIBIT 791.  IT'S THE LAST DOCUMENT YOU CITE IN



         11   THAT FOOTNOTE.  DO YOU RECALL WHAT THAT DOCUMENT IS ABOUT?



         12   A.  BEYOND WHAT'S RIGHT HERE AT THE MOMENT, NO.



         13   Q.  OKAY.  SO YOU DON'T REMEMBER THAT DOCUMENT SAYING THAT



         14   WHAT MICROSOFT ACTUALLY BELIEVES IS THAT USERS CLICK ALL



         15   OVER THE DESKTOP, SEE WHAT THE ICONS ARE, AND THEN DECIDE



         16   WHICH ONES THEY'RE GOING TO USE?



         17   A.  I'D HAVE TO GO BACK AND TAKE A LOOK AT IT.



         18   Q.  YOU DON'T RECALL SEEING ANY DOCUMENTS THAT SAY THAT?



         19   A.  PHRASED EXACTLY IN THOSE WORDS?  I MAY HAVE READ THEM.



         20   I MEAN, IF YOU WANT TO GIVE IT TO ME, I AM HAPPY TO TAKE A



         21   LOOK AT THEM.



         22   Q.  HOW DID YOU KNOW WHICH DOCUMENTS TO CREDIT AND WHICH TO



         23   IGNORE, GENERALLY, SIR?



         24   A.  I THINK, AS I'VE SAID BEFORE, I HAVE RECEIVED ENORMOUS



         25   NUMBERS OF DOCUMENTS.  SOME I HAVE SCREENED THROUGH MYSELF;
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          1   OTHERS HAVE BEEN SCREENED THROUGH BY MY ASSOCIATES; OTHERS



          2   HAVE BEEN SCREENED THROUGH BY A LARGE NUMBER OF PEOPLE.



          3   Q.  WELL, HOW DID YOU DECIDE WHICH ONES YOU WERE GOING TO



          4   CREDIT AND WHICH ONES YOU WERE GOING TO IGNORE?



          5   A.  HOW DID I DECIDE WHICH ONES TO CREDIT?  IF I THOUGHT IT



          6   WAS RELEVANT, I WOULD CREDIT IT.



          7   Q.  OKAY.  EVEN IF IT CONFLICTED WITH STATEMENTS THAT YOU



          8   WERE MAKING IN YOUR TESTIMONY?



          9   A.  YES, I THINK AT ONE POINT I WAS THINKING OF ADOPTING THE



         10   LEGAL THING OF "BUT SEE" WHEN YOU HAVE A REFERENCE WHICH --



         11   ECONOMISTS DON'T DO IT, BUT I THOUGHT IT WAS VERY USEFUL.



         12   THIS MAY HAVE BEEN A "BUT SEE."



         13   Q.  I SEE.  THERE ARE NO "BUT SEES" IN YOUR TESTIMONY, ARE



         14   THERE, SIR?



         15   A.  WELL, I KNOW.  BUT THAT'S BECAUSE I AM AN ECONOMIST AND



         16   THERE ARE LIMITS ON HOW LAWYERLY I AM SUPPOSED TO BE.  BUT



         17   THAT'S CLEARLY -- WHEN YOU SAY "SEE ALSO," I THINK THAT'S



         18   REALLY MY VERSION OF A "BUT SEE."



         19   Q.  OH, OKAY.  HELPFUL CLARIFICATION THERE.



         20             NOW, WHAT IS THE ICONIC REPRESENTATION OF INTERNET



         21   EXPLORER?  WHAT DOES IT LOOK LIKE?



         22   A.  IT HAS A LITTLE "E."



         23   Q.  BLUE "E," RIGHT?



         24   A.  BLUE "E," YES.



         25   Q.  AND WHAT DOES NETSCAPE NAVIGATOR LOOK LIKE?
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          1   A.  I HAVE IT ON MY MACHINE.  I AM TRYING TO LOOK AT IT.



          2   IT'S -- IT LOOKS LIKE A LITTLE LIGHTHOUSE.



          3   Q.  A SHIP'S WHEEL OR A LIGHTHOUSE, RIGHT?



          4   A.  YES.  WELL, YES, IT'S A LIGHTHOUSE, ALTHOUGH I MUST SAY



          5   WHEN I FIRST SAW IT, I DIDN'T RECOGNIZE IT AS ANY LIGHTHOUSE



          6   I'D EVER SEEN.



          7   Q.  DO YOU THINK THAT ANY PERSON OF REASONABLE INTELLIGENCE



          8   WOULD GET CONFUSED BETWEEN A BIG BLUE "E" AND A LITTLE



          9   LIGHTHOUSE?



         10   A.  WELL, IT'S NOT OBVIOUS TO ME THAT THE LIGHTHOUSE WOULD



         11   SIGNAL NETSCAPE NAVIGATOR.  "E" IS PROBABLY EASIER, BECAUSE



         12   IT'S EXPLORER.  I'M NOT SURE -- IN WHAT SENSE OF BEING



         13   CONFUSED?  YOU MEAN YOU MIGHT CLICK ON ONE RATHER THAN THE



         14   OTHER?



         15   Q.  YES.  THE SENSE IN WHICH YOU'RE TALKING ABOUT ICON



         16   CONFUSION IN THIS PARAGRAPH AND ELSEWHERE IN YOUR TESTIMONY.



         17   A.  I THINK WE'RE TALKING ABOUT ICON CONFUSION HERE IN THE



         18   SENSE, FROM THE OEM'S POINT OF VIEW, WHEN A NEW USER,



         19   PARTICULARLY SOMEBODY WHO IS NEW TO THE INTERNET OR MAYBE



         20   BUYING A NEW COMPUTER, IS TRYING TO MAKE DECISIONS,



         21   PARTICULARLY DURING THE BOOT-UP AND THE FOLLOWING SEQUENCE



         22   IN TERMS OF, FOR EXAMPLE, HOW TO INTERCONNECT WITH THE



         23   INTERNET AND WHAT TO USE.



         24             I THINK, BY DEFINITION, WE ARE NOT TALKING ABOUT,



         25   YOU KNOW, SOPHISTICATED USERS LIKE YOURSELF.  WE'RE TALKING
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          1   ABOUT, YOU KNOW, PEOPLE WHO ARE FIRST STARTING UP OR ARE



          2   COLLOQUIALLY CALLED "NEWBIES"?



          3   Q.  OKAY.  AND YOU THINK THESE NEWBIES CAN'T TELL THE



          4   DIFFERENCE BETWEEN AN "E" AND A SHIP'S WHEEL; IS THAT RIGHT?



          5   A.  THEY CAN PROBABLY TELL THE DIFFERENCE BETWEEN AN "E" AND



          6   A SHIP'S WHEEL.  I DON'T KNOW WHAT FURTHER -- BUT I DON'T



          7   THINK THAT'S WHAT THESE REFERENCES ARE REFERRING TO HERE.



          8   Q.  OKAY.  AND, IN FACT, EACH ICON HAS LITTLE WORDS



          9   UNDERNEATH IT THAT TELLS YOU WHAT THEY ARE, RIGHT?



         10   A.  YES.  BUT ICONS ARE NOT, SHALL WE SAY, IMMEDIATELY



         11   OBVIOUS TO MOST PEOPLE.  THERE'S A LOT OF LITIGATION OVER



         12   WHETHER OR NOT -- WHO OWNS ICONS, AND IF ICONS WERE OBVIOUS,



         13   THERE WOULDN'T BE ANY SUCH LITIGATION.



         14   Q.  HAVE YOU READ THE TESTIMONY FROM AVADIS TEVANIAN FROM



         15   APPLE IN THIS CASE, SIR?  HAVE YOU READ HIS TESTIMONY?



         16   A.  I THINK I'VE READ THE FIRST HALF OF IT.



         17   Q.  OKAY.  WELL, LET ME ASK YOU TO TAKE A LOOK AT MR. --



         18   A.  BUT IT WAS A WHILE AGO.



         19   Q.  -- MR. TEVANIAN'S TESTIMONY FROM NOVEMBER 5TH, 1998, IN



         20   THE AFTERNOON.  LOOK AT PAGE 41, SIR, STARTING AT LINE 19.



         21   I WILL READ IT INTO THE RECORD.



         22             AND ISN'T IT FAIR TO SAY THAT APPLE PROVIDES BOTH



         23   BROWSERS BECAUSE IT BELIEVES THERE IS CUSTOMER DEMAND FOR



         24   BOTH BROWSERS?



         25             ANSWER:  YES.
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          1             QUESTION:  AND ISN'T IT ALSO TRUE THAT YOU DON'T



          2   BELIEVE THAT INCLUDING MORE THAN ONE BROWSING TECHNOLOGY ON



          3   MAC WOULD RESULT IN ANY CUSTOMER CONFUSION?



          4             ANSWER:  NO, WE HAVE NOT HEARD ABOUT CONFUSION



          5   BASED ON THAT.



          6             DO YOU SEE THAT?



          7   A.  YES.



          8   Q.  NOW, DO YOU REALLY BELIEVE THAT THERE IS A PROBLEM WITH



          9   PEOPLE BEING CONFUSED BY THE PRESENCE OF MORE THAN ONE



         10   BROWSER ON THEIR DESKTOP?



         11   A.  I THINK IF OEM'S BELIEVE THAT THEIR CUSTOMERS WANT TWO



         12   BROWSERS ON THEIR DESKTOP, AND THEY VALUE THAT MORE THAN ANY



         13   CUSTOMER CONFUSION, THEY CAN PROVIDE TWO BROWSERS ON THEIR



         14   DESKTOP, IF THEY ARE ALLOWED TO DO THAT.  SOME OEM'S BELIEVE



         15   THAT IT CREATES CUSTOMER CONFUSION AND INCREASED SUPPORT



         16   COSTS, AND THEY WOULD LIKE NOT TO DO THAT.



         17             MY POINT IS THAT IT'S NOT UP TO ME TO DECIDE



         18   WHETHER OR NOT THAT CREATES ENOUGH CUSTOMER CONFUSION TO



         19   WARRANT IT BEING THERE.  I THINK THAT'S A DECISION WHICH IS



         20   BEST LEFT TO THE OEM'S, AND THAT'S THE POINT THAT I AM



         21   TRYING TO MAKE -- NOT THAT I CAN TELL YOU WHETHER OR NOT



         22   NETSCAPE AND IE SHOULD BE ON EVERY MACHINE, BUT SIMPLY THAT



         23   THAT SHOULD BE A DECISION FREELY MADE BY THE FIRMS THAT ARE



         24   SUPPLYING THE PRODUCT.



         25             A NUMBER OF THEM APPEAR TO BELIEVE THAT IT DOES
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          1   CREATE CONFUSION AND IT DOES CREATE PROBLEMS.  AND AS AN



          2   ECONOMIST, I WOULD SIMPLY SAY IT'S NOT MY JOB.  IT SHOULD BE



          3   THEIR DECISION, BECAUSE THEY'RE IN THE BEST POSITION TO



          4   DECIDE HOW MUCH CONFUSION IT CREATES AND HOW MUCH COST IT



          5   CREATES AND HOW MUCH BENEFITS IT CREATES.



          6             IF APPLE BELIEVES THAT TWO BROWSERS ON A COMPUTER



          7   IS A GOOD THING, THEN FOR APPLE, TWO BROWSERS ON A COMPUTER



          8   IS A GOOD THING.  AND IF THERE ARE OTHER OEM'S WHO BELIEVE



          9   SOMETHING DIFFERENT, THEN THAT'S WHAT THEY SHOULD DO.



         10   Q.  DO YOU REMEMBER THE QUESTION I ASKED YOU?



         11   A.  YES.  YOU ASKED ME IF I KNEW, AND I SAID TO YOU ALL I



         12   NEED TO KNOW IS THAT THE DECISION -- I DON'T NEED TO MAKE



         13   THAT DECISION FOR EVERY OEM.  I DON'T NEED TO LOOK AT EVERY



         14   OEM AND SAY, "YES, I CAN ADVISE YOU SOMEHOW THAT THERE IS,



         15   YOU KNOW, TOO MUCH CONFUSION AND IT'S NOT WORTH IT."  MY



         16   POINT IS THAT THAT DECISION SHOULD BE LEFT UP TO THE OEM.



         17   Q.  YES, BUT THAT'S NOT WHAT YOUR TESTIMONY ACTUALLY SAYS,



         18   IS IT?  YOU COME TO A FACTUAL CONCLUSION.



         19   A.  I COME TO A FACTUAL CONCLUSION THAT THERE ARE OEM'S THAT



         20   SAY THAT HAVING MULTIPLE ICONS ON THE BROWSER CREATES



         21   CUSTOMER CONFUSION AND THAT THEY WOULD PREFER NOT TO HAVE



         22   THAT MANY ICONS ON THE BROWSER.  I COME TO THAT CONCLUSION



         23   SIMPLY AS A REPORTING THAT THAT'S WHAT THEY HAVE STATED.



         24   Q.  I SEE.  LOOK AT PARAGRAPH 95.  YOU CITE THE TESTIMONY OF



         25   A MR. VON HOLLE FROM GATEWAY.  THE FIRST QUESTION.  YOU SAY
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          1   THAT MR. VON HOLLE SOUGHT PERMISSION TO REMOVE THE IE ICON



          2   FROM WINDOWS 98.  DO YOU SEE THAT?



          3   A.  YES.



          4   Q.  IS THE TESTIMONY YOU CITE WITH REGARD TO WINDOWS 98 OR



          5   WINDOWS 95, SIR?



          6   A.  I THINK THAT'S WINDOWS 95.



          7   Q.  SO YOU THINK THAT THE TESTIMONY MAY BE IN ERROR ON THIS



          8   POINT?



          9   A.  YES.  I THINK THAT MAY BE ONE OF OUR LITTLE COLLECTION



         10   OF INTERESTING TYPOS, BUT AT THE BREAK, I'LL CHECK AND MAKE



         11   SURE.



         12   Q.  OKAY.  WELL, LET'S TALK ABOUT -- LET ME ASK YOU.  DO YOU



         13   KNOW WHAT GATEWAY ACTUALLY DOES WITH ITS WINDOWS 98



         14   MACHINES?



         15   A.  IN TERMS OF?



         16   Q.  IN TERMS OF HOW IT TREATS BROWSING SOFTWARE?



         17   A.  I THINK WINDOWS 98 FOR -- I'M SORRY.  GATEWAY IS, FOR



         18   SOME LINE, PERMITTED BY MICROSOFT TO INSTALL EITHER NETSCAPE



         19   OR IE IN RESPONSE TO DIRECT REQUESTS BY USERS.



         20   Q.  ISN'T IT TRUE THAT GATEWAY HAS IMPLEMENTED WHAT IT CALLS



         21   ITS BROWSER CHOICE PROGRAM?



         22   A.  THAT'S MY RECOLLECTION.  BUT, AGAIN, I CAN'T TELL YOU



         23   FOR HOW MUCH OF ITS LINE, EXCEPT TO SAY THAT IT'S A SUBSET



         24   OF ITS LINE.



         25   Q.  AND ISN'T IT ALSO TRUE THAT UNDER BROWSER CHOICE -- LET
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          1   ME WITHDRAW THAT FOR A SECOND.  MICROSOFT HAS AGREED TO



          2   PERMIT BROWSER CHOICE FOR ALL COMPUTERS AS TO WHICH GATEWAY



          3   HAS MADE THAT REQUEST; ISN'T THAT YOUR UNDERSTANDING?



          4   A.  OH, I DON'T KNOW IF THAT'S ALL THE COMPUTERS -- I'M JUST



          5   SAYING THAT IT'S A SUBSET OF GATEWAY'S COMPUTERS.



          6   Q.  YOU HAVE NO BASIS TO TESTIFY THAT GATEWAY WAS EVER



          7   DENIED THE RIGHT TO IMPLEMENT BROWSER CHOICE BY MICROSOFT



          8   FOR ANY SUBSET OF ITS PRODUCTS; ISN'T THAT RIGHT?



          9   A.  THAT'S CORRECT.  I DON'T -- YOU KNOW, I DON'T KNOW WHAT



         10   THE RECORD IS ON THAT.



         11   Q.  AND UNDER "BROWSER CHOICE," A USER IS GIVEN THE OPTION



         12   TO SELECT EITHER NETSCAPE'S OR MICROSOFT'S WEB BROWSING



         13   SOFTWARE; ISN'T THAT CORRECT?



         14   A.  I BELIEVE THAT'S CORRECT.



         15   Q.  AND THAT CHOICE IS GIVEN IN THE INITIAL BOOT SEQUENCE;



         16   ISN'T THAT ALSO CORRECT?



         17   A.  THAT'S MY RECOLLECTION, ALTHOUGH -- YOU KNOW, I WOULDN'T



         18   WANT TO SWEAR TO IT IN THIS CONTEXT.



         19   Q.  AND IF THE USER CHOOSES NETSCAPE UNDER GATEWAY AND



         20   MR. VON HOLLE'S BROWSER CHOICE PROGRAM, THEIR MACHINE WILL



         21   BE CONFIGURED SO THAT NETSCAPE SOFTWARE BECOMES THEIR



         22   BROWSING SOFTWARE, NETSCAPE BECOMES THEIR DEFAULT E-MAIL



         23   CLIENT, AND A NETSCAPE PARTNER BECOMES THEIR ISP CONNECTION;



         24   ISN'T THAT RIGHT, SIR?



         25   A.  I'M NOT CERTAIN, BUT I WOULDN'T -- I CAN'T TELL YOU
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          1   THERE'S ANYTHING WRONG WITH WHAT YOU JUST SAID.  IT'S MY



          2   UNDERSTANDING THAT GATEWAY HAS SUCH AN ARRANGEMENT, YES.



          3   Q.  AND DO YOU BELIEVE HAVING AFFIRMATIVELY SELECTED



          4   NETSCAPE SOFTWARE, A USER IS THEN GOING TO FORGET AND CLICK



          5   ON THE WRONG ICON, EVEN IF THE IE ICON REMAINS ON THE



          6   DESKTOP?



          7   A.  I'M SORRY.  FOR SOMEBODY WHO HAS ALREADY SELECTED OR



          8   CHOSEN NETSCAPE AND HAS ORDERED A NETSCAPE-CONFIGURED



          9   BROWSER FROM GATEWAY?



         10   Q.  YES, SIR.



         11   A.  THAT HE'S GOING TO DO WHAT?



         12   Q.  THEN GET CONFUSED AND ACCIDENTALLY CLICK ON IE SOME



         13   OTHER TIME?



         14   A.  I'M NOT SURE AS TO THE EXTENT TO WHICH ALL MEANS OF



         15   SUPPORT OR ACCESS TO IE ARE REMOVED IN GATEWAY.  IT'S MY --



         16   I FIND IT DIFFICULT TO BELIEVE THAT ALL MEANS OF ACCESS TO



         17   GATEWAY -- TO IE HAVE BEEN REMOVED BY GATEWAY, SINCE I'M NOT



         18   SURE IF THAT'S TECHNICALLY POSSIBLE.



         19   Q.  SIR, MY QUESTION TO YOU --



         20   A.  SO THE SHORT ANSWER IS, YES, I THINK YOU COULD



         21   PRESUMABLY STILL WIND UP IN IE ON A NETSCAPE-CONFIGURED, BUT



         22   I WOULD DEFER THAT TO, YOU KNOW, A TECHNICAL ANSWER.



         23   Q.  THE QUESTION, SIR, WAS VERY SPECIFIC.  IT WAS DO YOU



         24   THINK SOMEONE WOULD BECOME CONFUSED AND ACCIDENTLY CLICK ON



         25   THE IE ICON.  WE'RE NOT IN DR. FELTEN LAND.  IT'S A VERY
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          1   SPECIFIC QUESTION.



          2   A.  OH, JUST ON THE IE ICON?  SO WHAT YOU'RE SAYING IS THEY



          3   COULD GET THEMSELVES INTO IE IN ALL SORTS OF WAYS, BUT JUST



          4   NOT BY HAPPENING TO CLICK ON AN IE ICON.



          5             YES, I THINK THAT THEY HAVE REMOVED THE



          6   POSSIBILITY OF GETTING ON BY CLICKING ON AN IE ICON, BUT



          7   THERE ARE A LOT OF WAYS THEY COULD STILL GET ONTO IE.



          8   Q.  AND YOU ALSO UNDERSTAND THAT MICROSOFT ENGINEERS WORKED



          9   WITH GATEWAY ENGINEERS TO MAKE SURE THAT BROWSER CHOICE, AS



         10   GATEWAY WANTED TO IMPLEMENT IT, WORKED SEAMLESSLY AND POSED



         11   NO TECHNICAL PROBLEMS FOR GATEWAY USERS; ISN'T THAT RIGHT?



         12   A.  I CAN'T ANSWER THAT.  I HAVE NO INFORMATION ON THAT ONE



         13   WAY OR THE OTHER.



         14   Q.  CAN I ASK WHY YOU DIDN'T INCLUDE ANYTHING ABOUT WHAT



         15   GATEWAY IS DOING WITH WINDOWS 98 IN YOUR TESTIMONY, SIR?



         16   A.  YOU MEAN, CAN YOU ASK ME?  YES.



         17   Q.  TELL ME WHY, PLEASE.



         18   A.  WHY DIDN'T I INCLUDE ANYTHING?  I ASSUME THAT HAVING --



         19   THERE IS NOTHING STRANGE -- I MEAN, MICROSOFT WANTS TO SELL



         20   OPERATING SYSTEMS.  ONCE IT GIVES PERMISSION TO GATEWAY TO



         21   DO THIS -- MICROSOFT HAS NO MORE, IN GENERAL, INTEREST IN



         22   MAKING LIFE DIFFICULT FOR ITS OEM'S THAN THE OEM HAS



         23   INTEREST IN MAKING LIFE DIFFICULT FOR ITS CUSTOMERS.  WHY



         24   WOULD I --



         25   Q.  WELL, IF MICROSOFT WANTED TO ATTAIN A MONOPOLY IN
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          1   BROWSING SOFTWARE, WHY WOULD IT MAKE IT SO EASY FOR GATEWAY,



          2   ONE OF THE WORLD'S LARGEST P.C. OEM'S, TO LET PEOPLE CHOOSE



          3   SOMEBODY ELSE'S WEB BROWSING SOFTWARE?



          4   A.  WELL, I CAN'T TELL YOU HOW EASY IT'S MADE IT.  I WASN'T



          5   PRIVY TO NEGOTIATIONS WITH WHAT IT WAS THAT GATEWAY, YOU



          6   KNOW, HAD TO OFFER OR THE DEAL THAT IT STRUCK WITH MICROSOFT



          7   TO LET THEM DO THIS, IF THERE WAS A QUID PRO QUO, SO I CAN'T



          8   TELL YOU HOW EASY IT IS.



          9             MICROSOFT DOES NOT, OBVIOUSLY, DO SOME THINGS, AS



         10   I THINK YOU POINTED OUT.  THEY COULD SIMPLY HAVE MADE THEIR



         11   OPERATING SYSTEM TOTALLY INCOMPATIBLE WITH NETSCAPE.  THAT



         12   SURELY WOULD HAVE BEEN PRETTY EFFECTIVE IN REDUCING THE



         13   DEMAND FOR NETSCAPE.



         14             WHY THEY CHOSE NOT TO TAKE MORE EXTREME MEASURES



         15   THAN THEY ACTUALLY DID, PERHAPS IT MADE A BAD BUSINESS



         16   DECISION -- IT WASN'T WORTH IT.  PERHAPS LEGAL CONSEQUENCES.



         17   NOW YOU'RE ASKING ME TO SPECULATE AS TO MICROSOFT'S MOTIVES



         18   IN NOT TAKING MORE ANTI-COMPETITIVE ACTIONS THAN THEY



         19   ACTUALLY TOOK.  AND MY TESTIMONY IS LIMITED TO THE



         20   ANTI-COMPETITIVE ACTIONS THAT THEY ACTUALLY DID TAKE.



         21   Q.  BY THE WAY, YOU KNEW ABOUT THE BROWSER CHOICE PROGRAM IN



         22   GENERAL TERMS AT GATEWAY, DIDN'T YOU?



         23   A.  YES.  IN GENERAL TERMS, YES.



         24   Q.  DID IT EVER OCCUR TO YOU THAT YOU MIGHT WANT TO SEE HOW



         25   MANY PEOPLE CHOOSE NETSCAPE OVER INTERNET EXPLORER, WHEN
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          1   GIVEN AN ABSOLUTELY FREE CHOICE, A DIALOG BOX THAT SAYS,



          2   "WHICH ONE DO YOU WANT"?



          3   A.  I HAVE PROBABLY SEEN SOMETHING, BUT I CAN'T REMEMBER



          4   WHAT IT IS NOW.



          5   Q.  YOU LOOKED FOR THAT INFORMATION, DID YOU, SIR?



          6   A.  DID I LOOK FOR IT?  I HAVE A VAGUE RECOLLECTION OF



          7   SEEING SOMETHING LIKE THAT, BUT MY POINT IS THAT WHATEVER



          8   CHOICE THEY HAVE, THAT'S A GOOD THING BECAUSE THEY ARE



          9   ACTUALLY CHOOSING WHICH BROWSER THEY WANT TO CHOOSE.



         10   Q.  AND YOU DON'T KNOW HOW MANY PEOPLE WHO BUY P.C.'S TODAY



         11   ACTUALLY GET A CHOICE AMONG BROWSERS, DO YOU, SIR?



         12   A.  NO.  I THINK GATEWAY IS SOMETHING OF AN EXCEPTION.  AS I



         13   SAY, IT'S ONLY PART OF THEIR LINE.  GATEWAY IS A MAJOR OEM.



         14   BUT IT'S ONLY PART OF THEIR LINE.



         15   Q.  NOW, IN PARAGRAPH 99, YOU QUOTE A DOCUMENT FROM JIM



         16   ALLCHIN OF MICROSOFT.  LET ME JUST ASK YOU, DO YOU KNOW



         17   WHETHER MR. ALLCHIN WAS DEPOSED ABOUT THAT DOCUMENT --



         18   INDEED, ABOUT THE VERY SNIPPETS THAT YOU QUOTE?



         19   A.  WELL, I CERTAINLY THINK HE WOULD HAVE BEEN.



         20   Q.  DID YOU READ HIS DEPOSITION TO SEE WHETHER HE'D



         21   EXPLAINED WHAT HE MEANT IN THAT DOCUMENT?



         22   A.  I HAVE READ CHUNKS OF MR. ALLCHIN'S DEPOSITION, YES.



         23   Q.  DO YOU RECALL HIS TESTIMONY ABOUT THIS DOCUMENT?



         24   A.  I THINK SO, BUT IF YOU WANT TO REFRESH MY MEMORY.



         25   Q.  YOU DIDN'T THINK IT WAS APPROPRIATE TO INCLUDE THAT IN A
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          1   "BUT SEE" OR SOMEWHERE ELSE?



          2   A.  NO.



          3   Q.  NOW, YOU ALSO QUOTE A DOCUMENT FROM SOMEONE NAMED



          4   CHRISTIAN WILDFEUER.



          5   A.  YES.



          6   Q.  THIS IS MY BIG CORRECTION OF THE DAY.  CHRISTIAN



          7   WILDFEUER IS NOT A WOMAN, SIR.



          8   A.  THAT'S WHAT I THOUGHT.  SHOOT.  I'M SORRY.  I ASKED



          9   SEVERAL TIMES ON THAT, AND NOBODY SEEMED TO NOW.  MY



         10   APOLOGIES.



         11             MR. LACOVARA:  WE'LL CORRECT THE PRONOUN ON THE



         12   FIRST LINE OF PAGE 46, YOUR HONOR.



         13             THE WITNESS:  I MUST HAVE ASKED SIX PEOPLE THAT



         14   QUESTION AND NOBODY SEEMED TO KNOW WHETHER CHRISTIAN



         15   WILDFEUER WAS A MAN OR A WOMAN.  YOU'RE RIGHT.



         16   BY MR. LACOVARA:



         17   Q.  ANYWAY, DO YOU KNOW WHO MR. WILDFEUER IS?



         18   A.  MR. WILDFEUER.



         19   Q.  WE'LL DO IT IN TRANSLATION.



         20   A.  YES.  YES.  OR AT LEAST I USED TO.  SHE IS -- SHE WAS --



         21   WELL, I DON'T KNOW WHO SHE IS --



         22   Q.  HE.



         23   A.  -- OR HE IS, BUT HE WAS WORKING ON THE WINDOWS 98



         24   UPGRADE, AS I RECALL.



         25   Q.  AND MR. WILDFEUER'S JOB WAS TO RUN FOCUS GROUPS, WAS IT
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          1   NOT?



          2   A.  THAT'S MY RECOLLECTION, YES.



          3   Q.  AND YOU DON'T HAVE ANYTHING PARTICULAR AGAINST FOCUS



          4   GROUPS, DO YOU?



          5   A.  DO I HAVE ANYTHING AGAINST THEM?



          6   Q.  I ASSUME YOU REGARD IT AS A SALUTARY BUSINESS PRACTICE



          7   FOR FIRMS TO TRY TO SEE WHAT THEIR PROSPECTIVE CUSTOMERS



          8   WANT IN FUTURE PRODUCT OFFERINGS?



          9   A.  YES.



         10   Q.  AND YOU UNDERSTAND THAT FOCUS GROUPS ARE A RELATIVELY



         11   ROUTINE WAY IN WHICH CORPORATIONS DO THAT, RIGHT?



         12   A.  WELL, I'M NOT AN EXPERT ON MARKETING, BUT, YES, I HAVE



         13   SEEN FOCUS GROUPS USED A LOT.



         14   Q.  I TAKE IT YOU WOULD REGARD IT GENERALLY AS



         15   PRO-COMPETITIVE FOR CORPORATIONS TO TRY TO ASCERTAIN USER



         16   DEMAND AND THEN TO CONFIGURE THEIR PRODUCTS IN WAYS THAT



         17   MEET USER DEMAND, WOULDN'T YOU?



         18   A.  I THINK THAT'S USUALLY A PROFITABLE STRATEGY.



         19   Q.  DO YOU THINK MONOPOLISTS HAVE AN INCENTIVE TO INVEST



         20   RESOURCES IN FOCUS GROUPS?



         21   A.  SURE.



         22   Q.  AND WHAT ARE THE INCENTIVES THAT A MONOPOLIST HAS TO



         23   INVEST RESOURCES IN FIGURING OUT DEMAND?



         24   A.  WELL, AS I THINK WE'VE TALKED ABOUT THIS BEFORE, JUST



         25   BECAUSE YOU'RE A MONOPOLY DOESN'T MEAN THAT YOU DON'T HAVE
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          1   AN INCENTIVE TO -- YOU HAVE NO PARTICULAR INCENTIVE AS A



          2   MONOPOLIST EITHER TO REDUCE QUALITY OR NECESSARILY TO REDUCE



          3   INNOVATION.  YOU HAVE AN INCENTIVE AS A MONOPOLIST TO



          4   CHARGE, OR AN ABILITY AS A MONOPOLIST TO CHARGE A HIGH



          5   PRICE.



          6             IF YOU PROVIDE A BETTER PRODUCT, YOU CAN CHARGE



          7   EVEN A HIGHER PRICE.  SO A MONOPOLIST HAS NO INCENTIVE TO



          8   SIMPLY PROVIDE A PRODUCT THAT ITS CONSUMERS DON'T WANT.



          9   THERE'S NOTHING ABOUT MONOPOLY POWER THAT INDICATES THAT A



         10   PROFIT-MAXIMIZING MONOPOLIST HAS SOME INCENTIVE NOT TO



         11   LISTEN TO ITS CUSTOMERS.



         12   Q.  NOW, DO YOU RECALL ANY OF THE OTHER CONCLUSIONS THAT



         13   MR. WILDFEUER HAD IN HIS DOCUMENT, OTHER THAN THE ONE YOU



         14   CHOSE TO QUOTE IN PARAGRAPH 99?



         15   A.  LET ME SEE WHICH ONE I HAVE IN 99.  YES, I THINK



         16   MR. WILDFEUER HAS -- THERE'S ONE VERY CLEAR SENTENCE IN



         17   WHICH HE SAYS -- AND I REALLY DO NOT HAVE A MEMORY, BUT IT'S



         18   AN INTERESTING DOCUMENT.  AND SHE SAYS, I THINK, THE ONE --



         19   I DON'T KNOW WHETHER SHE SAYS "STARTLING CONCLUSION," OR --



         20   OH, I KNOW WHAT IT IS.  THE ONE MAJOR INSIGHT OR STARTLING



         21   INSIGHT THAT WE GET FROM THESE FOCUS GROUPS IS THAT THE ONLY



         22   WAY TO GET PEOPLE TO SWITCH TO IE IS TO PUT IT IN WINDOWS 98



         23   AND GET THEM TO SWITCH TO WINDOWS 98.



         24             I DON'T KNOW IF THAT'S A PERFECT PHRASE, BUT



         25   BASICALLY WHAT SHE WAS SAYING IS THAT WE HAVE TO PUT IT IN
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          1   98, AND THEN WE HAVE TO PERSUADE PEOPLE TO BUY WINDOWS 98.



          2   Q.  WASN'T THE CONCLUSION THAT MR. WILDFEUER DREW THAT



          3   PEOPLE WANTED WINDOWS 98 IF IT HAD INTERNET EXPLORER IN IT,



          4   BUT DIDN'T WANT IT IF IT DIDN'T HAVE INTERNET EXPLORER IN



          5   IT?



          6   A.  YES, INDEED.  THAT WAS ANOTHER CONCLUSION, NOT JUST --



          7   MAYBE THE SAME SET OF FOCUS GROUPS -- WHERE THE ISSUE WAS



          8   WHAT WAS THE PROBLEM WITH GIVING AWAY IE FOR FREE.  AND AS



          9   YOU RECALL FROM THE DOCUMENT THAT YOU'RE JUST TALKING ABOUT,



         10   THAT WAS THE ISSUE THAT THEY WERE DISCUSSING THERE.



         11   Q.  YOU'VE SEEN A NUMBER OF DOCUMENTS IN WHICH MICROSOFT



         12   SAID TO POTENTIAL USERS OF ITS SOFTWARE PRODUCTS, "DO YOU



         13   WANT YOUR WINDOWS WITH OR WITHOUT INTERNET EXPLORER"?



         14   RIGHT?



         15   A.  I'VE SEEN DOCUMENTS IN WHICH THEY HAVE ASKED CLASSES OF



         16   POTENTIAL USERS -- EXPERIENCED USERS, WHEN WINDOWS 98 WAS



         17   FIRST COMING OUT, WHICH WAS, YOU KNOW, "HOW MUCH DO YOU



         18   VALUE WINDOWS 98 AS AN UPGRADE AND HOW MUCH WOULD YOU BE



         19   WILLING TO PAY FOR WINDOWS 98 AS AN UPGRADE, DEPENDING ON



         20   WHETHER IT HAD ALL THESE NEW NIFTY BROWSER CAPABILITIES IN



         21   IT? "  YES.



         22   Q.  AND THE ANSWER WAS:  "WE WANT IT MORE IF IT HAS BROWSING



         23   SOFTWARE INCLUDED"; ISN'T THAT RIGHT?



         24   A.  INDEED, THOSE FOCUS GROUPS SPECIFICALLY SAID THINGS



         25   LIKE, IF I CAN RECALL, IF YOU PUT -- IF THIS NIFTY NEW
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          1   BROWSING TECHNOLOGY, IE, IS AVAILABLE IN WINDOWS 98 AND NOT



          2   AVAILABLE ELSEWHERE -- IN OTHER WORDS, IF THE ONLY WAY WE



          3   CAN GET IT IS IN WINDOWS 98, WE'D BE WILLING TO PAY



          4   SOMETHING ON THE ORDER OF, I THINK I'VE SEEN NUMBERS LIKE 8



          5   TO $10 MORE PER COPY FOR WINDOWS 98, BECAUSE THAT TECHNOLOGY



          6   IS IN WINDOWS 98 AND NOT AVAILABLE FOR FREE.



          7   Q.  AND SINCE MICROSOFT'S BUSINESS, AS YOU SAID ABOUT TEN



          8   MINUTES AGO, IS SELLING OPERATING SYSTEM SOFTWARE, YOU WOULD



          9   REGARD IT AS REASONABLE FOR MICROSOFT TO CONCLUDE THAT IT



         10   WOULD HAVE HIGHER SALES OF WINDOWS 98 IF IT PUT IN THE



         11   TECHNOLOGY THAT USERS SAID WOULD MAKE THEM LIKELY TO PAY A



         12   HIGHER PRICE, WOULDN'T YOU, SIR?



         13   A.  OH, ACTUALLY, I THINK THE FOCUS OF THOSE DOCUMENTS IS ON



         14   THE EFFECTS OF SALES OF WINDOWS 98 IF IE IS PROVIDED FOR



         15   FREE.  THE POINT OF THAT DISCUSSION IS IF WINDOWS 98 IS



         16   PROVIDED FOR FREE -- DOWNLOADED -- GIVEN AWAY SO EVERYBODY



         17   CAN GET IT ALREADY -- THEN CONSUMERS LOOK AT THE WINDOWS 98



         18   UPGRADE AND THEY SAY, "HEY, WHAT'S IN THIS UPGRADE?  YOU



         19   KNOW, THERE REALLY ISN'T ANYTHING TERRIFIC IN THIS UPGRADE,



         20   AND I AM LESS LIKELY TO BUY AN UPGRADE AND I WILL PAY LESS



         21   FOR IT."



         22             THE POINT IS -- A POINT OF THOSE DOCUMENTS IS --



         23   AND WHAT THEY WERE CONCERNED ABOUT THERE WAS THE PROBLEM WAS



         24   THAT GIVING AWAY WINDOWS -- GIVING AWAY IE FOR FREE, YOU



         25   KNOW, HAS A REVENUE IMPACT, BECAUSE IT REDUCES THE AMOUNT OF
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          1   REVENUE THAT YOU CAN GET FROM SELLING WINDOWS -- IT REDUCES



          2   THE DEMANDS FOR WINDOWS 98.  THAT'S THE ANSWER.



          3   Q.  I THINK YOU MISSPOKE.  YOU SAID DOWNLOADING WINDOWS 98



          4   OR GETTING WINDOWS 98 FOR FREE.



          5   A.  I'M SORRY.  MY APOLOGIES.  IE.  SO YOU ASKED ME WHETHER



          6   OR NOT PUTTING IE -- AS I RECALL, WHETHER OR NOT PUTTING IE



          7   IN WINDOWS 98 INCREASED THE DEMAND FOR WINDOWS 98.  THE



          8   DOCUMENTS WHICH YOU'RE REFERRING TO TALK ABOUT THE PROBLEM,



          9   THAT WE REDUCE THE DEMAND FOR WINDOWS 98 AND WE REDUCE THE



         10   AMOUNT THAT PEOPLE ARE WILLING TO PAY FOR WINDOWS 98 IF YOU



         11   GIVE IT AWAY FOR FREE.



         12             PEOPLE DON'T WANT -- DON'T VALUE WINDOWS 98 IF



         13   THEY CAN GET IT FOR FREE -- IF THEY CAN GET THE MAJOR NEW,



         14   YOU KNOW, THING IN THERE FOR FREE.  THAT'S THE WILDFEUER



         15   FOCUS-GROUP DOCUMENT.



         16   Q.  HAVE YOU EVER SEEN ANY MICROSOFT DOCUMENT THAT PURPORTED



         17   TO SURVEY ACTUAL USERS' DESIRES THAT CONCLUDED THAT USERS



         18   DID NOT WANT INTERNET EXPLORER OR WEB BROWSING FUNCTIONALITY



         19   AS PART OF THEIR OPERATING SYSTEM?



         20   A.  CAN YOU ASK THAT AGAIN?  HAVE I SEEN ANY DOCUMENTS?



         21   Q.  HAVE YOU EVER SEEN A SINGLE MICROSOFT DOCUMENT THAT



         22   PURPORTED TO SUMMARIZE THE VIEWS OF USERS -- AS OPPOSED TO



         23   OEM'S -- IN WHICH THE USERS WERE TELLING MICROSOFT THAT THEY



         24   DID NOT WANT WEB BROWSING SOFTWARE AS PART OF WINDOWS 98?



         25   A.  NO.  THE ONLY USER DOCUMENTS THAT I HAVE SEEN REFERRED
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          1   TO IN MICROSOFT REPORTED ON THE EXTENT TO WHICH USERS VALUED



          2   HAVING -- I DON'T KNOW IF THEY WERE TOLD SPECIFICALLY IE,



          3   BUT CERTAIN INTERNET BROWSING FUNCTIONALITIES THAT WERE



          4   GOING TO BE PART OF THE NEXT VERSION OF IE.



          5             AND I HAVE SEEN A NUMBER OF DOCUMENTS THAT REFER



          6   TO THE QUESTION WHICH WE'VE JUST BEEN DISCUSSING, WHICH IS



          7   HOW MUCH WOULD CONSUMERS VALUE HAVING THOSE TECHNOLOGIES.



          8   THERE WAS NO PARTICULAR DISTINCTION MADE AS TO WHETHER OR



          9   NOT THEY WOULD VALUE HAVING THOSE TECHNOLOGIES IN THE FORM



         10   OF IE OR NETSCAPE NAVIGATOR.



         11             SO I THINK IT'S CLEAR THAT THE DOCUMENTS THAT I



         12   HAVE SEEN SAY THAT CONSUMERS DO VALUE -- AND PRETTY



         13   HIGHLY -- INTERNET CAPABILITIES, BUT I THINK IN THE



         14   DOCUMENTS THAT I'VE SEEN DISCUSSING THIS, WHAT THEY'VE DONE



         15   IS THEY'VE INTERVIEWED USERS AND ASKED, YOU KNOW, "WOULD YOU



         16   LIKE TO HAVE THIS REALLY NIFTY INTERNET CAPABILITY"?  ALL



         17   RIGHT.  THEY DIDN'T SAY, "WOULD YOU LIKE TO HAVE THIS NIFTY



         18   INTERNET CAPABILITY FROM IE OR THIS NIFTY INTERNET



         19   CAPABILITY FROM NETSCAPE"?



         20             IN GENERAL, USERS LIKE HAVING INTERNET



         21   CAPABILITIES; MOST OF THEM DO, NOT ALL.



         22   Q.  AND DIDN'T USERS ALSO SAY -- TELL MICROSOFT THAT THEY



         23   WANTED THE SINGLE INTEGRATED USER INTERFACE?



         24   A.  THERE ARE, AS I UNDERSTAND IT, USERS WHO TOLD MICROSOFT



         25   THAT THEY PARTICULARLY VALUE CLOSE INTEGRATION, WHATEVER
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          1   THAT -- I DON'T KNOW QUITE WHAT THAT MEANS -- OF THE -- AND



          2   I'M NOT SURE WHAT IT MEANT TO THE USERS IN PARTICULAR.



          3             I THINK, AS I UNDERSTAND THE DISCUSSION, IT IS ARE



          4   USERS -- DO USERS WANT A CLOSE COMPATIBILITY BETWEEN THEIR



          5   BROWSER AND THEIR OPERATING SYSTEM.  AND THE OBVIOUS ANSWER



          6   TO THAT IS YES.  THEY DON'T WANT A SITUATION IN WHICH THEY



          7   PUT A BROWSER ON AND THE OPERATING SYSTEM CRASHES.



          8             AND SO THEY CLEARLY, LIKE ALL USERS, WOULD PREFER



          9   A -- IF YOU WANT TO CALL IT SEAMLESS SITUATION IN WHICH



         10   HAVING A BROWSER WORKS WELL WITH YOUR OPERATING SYSTEM.  I



         11   THINK THAT YOU DON'T NEED TO RUN A FOCUS GROUP TO COME TO



         12   THAT CONCLUSION.



         13   Q.  NOW, LET'S SHIFT GEARS, IF WE COULD, AND GO TO PARAGRAPH



         14   100, AND FOLLOWING, OF YOUR TESTIMONY WHERE WE TALK ABOUT



         15   MICROSOFT'S CONTRACTUAL AGREEMENTS WITH ONLINE SERVICES AND



         16   INTERNET SERVICE PROVIDERS.



         17             I TAKE IT, SIR, THAT YOU'RE OF THE OPINION THAT



         18   PLACEMENT FOR AN ONLINE SERVICE PROVIDER OR AN INTERNET



         19   SERVICE PROVIDER SOMEWHERE IN WINDOWS IS VALUABLE TO THE



         20   PROVIDER; IS THAT RIGHT?



         21   A.  I'M NOT SURE WHAT YOU MEAN BY PLACEMENT.  ARE YOU



         22   REFERRING TO BEING ON AN OLS -- I MEAN ON A FOLDER?  ARE YOU



         23   REFERRING TO BEING IN A WIZARD?  ARE YOU REFERRING TO HAVING



         24   THE SOFTWARE?



         25   Q.  I WAS TRYING TO ASK THE GENERAL QUESTION FIRST.  BEING
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          1   REPRESENTED SOMEWHERE IN WINDOWS 98 YOU THINK IS VALUABLE TO



          2   OLS'S AND ISP'S, CORRECT?



          3   A.  BEING REPRESENTED -- IF BY THAT YOU MEAN BROADLY, ALL



          4   THE THINGS THAT WERE DONE IN RETURN FOR THE CONTRACT, YES.



          5   Q.  AND YOUR LAST ANSWER -- YOUR RESPONSE TWO QUESTIONS AGO



          6   INDICATED THAT YOU UNDERSTAND THAT AN OLS OR AN ISP CAN BE



          7   IN DIFFERENT PLACES IN WINDOWS, RIGHT?  THEY CAN BE -- HAVE



          8   AN ICON ON THE DESKTOP, CORRECT?



          9   A.  IN PRINCIPLE, YES.



         10   Q.  THEY CAN HAVE PLACEMENT IN THE ONLINE SERVICES FOLDER,



         11   CORRECT?



         12   A.  RIGHT.



         13   Q.  THEY CAN BE IN A START MENU, CORRECT?



         14   A.  YES.



         15   Q.  THEY CAN BE IN THE INTERNET CONNECTION WIZARD?



         16   A.  RIGHT.



         17   Q.  OR THEY CAN BE IN ONE OF THE PROGRAM FILES THAT YOU GET



         18   TO BELOW THE START MENU, CORRECT?



         19   A.  THAT'S CORRECT.  AND IN ADDITION TO WHICH WINDOWS 98 MAY



         20   OR MAY NOT COME SHIPPED WITH SOFTWARE, PARTICULARLY IN THE



         21   CASE OF AOL.  SO IT'S BOTH -- THE ATTRACTION IS BOTH THE



         22   PLACEMENT ON THE DESKTOP AND THE ADVERTISING, IN EFFECT, AND



         23   THE CO-SHIPMENT OF SOFTWARE.



         24   Q.  DO YOU REGARD PLACEMENT IN ALL THE VARIOUS PLACES THAT I



         25   MENTIONED AS BEING EQUALLY VALUABLE TO THE OLS OR IS THERE
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          1   SOME HIERARCHY OF VALUE HERE?



          2   A.  I THINK THERE'S A HIERARCHY IN THE FOLLOWING SENSE.



          3   THERE IS -- OKAY.  THE SHORT ANSWER IS YES.



          4   Q.  OKAY.  I TAKE IT THAT YOU WOULD REGARD BEING AN ICON ON



          5   THE DESKTOP AS THE SINGLE MOST VALUABLE PLACEMENT THAT AN



          6   OLS CAN GET OR AN ISP CAN GET?



          7   A.  IT WOULD DEPEND ON WHAT THE ALTERNATIVES WERE.  WHEN THE



          8   ALTERNATIVE IS AN ICON -- YOUR OWN ICON ON THE DESKTOP OR,



          9   FOR EXAMPLE, HAVING AN ICON IN AN OLS FOLDER, I THINK AOL IS



         10   CLEAR THAT THEY PREFER TO HAVE AN ICON ON THE DESKTOP.  THEY



         11   TRIED TO GET AN ICON ON THE DESKTOP TO BE EQUIVALENT, FROM



         12   THEIR POINT OF VIEW, WITH MSN.  AND MICROSOFT, AS MY



         13   RECOLLECTION IS, SAID, "NO, YOU CAN'T HAVE AN ICON ON THE



         14   DESKTOP, BUT YOU CAN HAVE AN ICON IN THE OLS FOLDER."



         15   THAT'S BACK WHEN THAT'S ALL THERE WAS.



         16   Q.  WHAT MAKES PLACEMENT IN THE OLS FOLDER LESS VALUABLE



         17   THAN DESKTOP PLACEMENT?



         18   A.  AOL THOUGHT, I PRESUME, THAT IF THERE WAS AN AOL ICON ON



         19   THE DESKTOP, THAT AT THAT INITIAL POINT, WHEN YOU EITHER



         20   WENT THROUGH THE OLS FOLDER OR YOU CLICKED ON THE ICON, THAT



         21   THERE WOULD BE SOME MORE CUSTOMERS WHO WOULD CLICK ON AOL IF



         22   AOL WAS REPRESENTED BOTH AS AN ICON IN THE FOLDER AND AS A



         23   SEPARATE ICON ON THE DESKTOP.



         24             I THINK IN THEIR TERMS THEY WOULD BE IN A BETTER



         25   COMPETITIVE SITUATION IF THEY HAD THE SAME -- IF MICROSOFT
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          1   PROVIDED THEM WITH A LEVEL PLAYING FIELD WITH MSN, WHICH DID



          2   HAVE AN ICON, AS I RECALL, ON THE DESKTOP.



          3   Q.  I FEAR WE MAY BE BECOMING TOO ABSTRACT.  SO LET ME SHOW



          4   YOU -- ASK YOU TO LOOK AT A DOCUMENT, YOUR HONOR, WHICH I'D



          5   OFFER NOW AS DEFENDANTS' EXHIBIT 1852.  IT'S A SCREEN SHOT



          6   THAT WAS PREPARED UNDER MY DIRECTION THAT SHOWS THE



          7   WINDOWS 98 START MENU WITH NETSCAPE'S WEB BROWSING SOFTWARE



          8   REPRESENTED.



          9             MR. LACOVARA:  AND I OFFER 1852 AT THIS TIME, YOUR



         10   HONOR.



         11             MR. SCHWARTZ:  YOUR HONOR, BEFORE WE RESPOND, I



         12   THINK WE WOULD LIKE, FIRST OF ALL, A REPRESENTATION FROM



         13   MR. LACOVARA STEP-BY-STEP AS TO WHAT WAS DONE TO GENERATE



         14   THIS SCREEN SHOT.



         15             MR. LACOVARA:  SURE.  WHAT WAS DONE, YOUR HONOR,



         16   WAS I ASKED THE GOOD FOLKS IN REDMOND, WASHINGTON, TO FIND



         17   ME AN EXAMPLE OF A CURRENT WINDOWS 98 MACHINE THAT WAS



         18   CONFIGURED TO HAVE NETSCAPE'S NAVIGATOR AND SMART-UPDATE



         19   SOFTWARE PLACED ON THE START MENU, WHICH IS, AS I HOPE TO



         20   ESTABLISH WITH THIS WITNESS, PERMISSIBLE UNDER THE



         21   WINDOWS 98 OPK.



         22             MR. SCHWARTZ:  YOUR HONOR, AT THIS POINT WE'D



         23   OBJECT TO THE ADMISSION OF THIS.  I THINK WE WOULD LIKE TO



         24   CHECK FOR OURSELVES AGAIN JUST HOW THIS IS TO BE PRODUCED



         25   AND WHAT WE GET HERE AT THIS POINT.
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          1             MR. LACOVARA:  YOUR HONOR, I DON'T UNDERSTAND THE



          2   OBJECTION OR I WOULD RESPOND TO IT.



          3             THE COURT:  I AM NOT SURE I DO EITHER,



          4   MR. SCHWARTZ.  HE HAS REPRESENTED AS TO HOW IT WAS



          5   GENERATED.  THE WITNESS WILL ATTRIBUTE ANY SIGNIFICANCE IT



          6   HAS FOR IT IN HIS TESTIMONY.  AND YOU'RE CERTAINLY AT



          7   LIBERTY TO EXPLORE SOME OTHER VERSION OF IT, IF YOU WISH.



          8             MR. SCHWARTZ:  WELL, COULD WE ASK, YOUR HONOR, WHO



          9   CONFIGURED THE MACHINE IN THIS WAY.



         10             MR. LACOVARA:  IT WAS CONFIGURED UNDER MY



         11   DIRECTION BY PEOPLE WHO WORK FOR JOACHIM KEMPIN, WHO IS THE



         12   HEAD OF OEM SALES AT MICROSOFT, WHOSE BUSINESS IT IS, YOUR



         13   HONOR, TO MONITOR COMPLIANCE WITH THE MICROSOFT OEM



         14   PRE-INSTALLATION KIT AND OTHER CONTRACTUAL PROVISIONS.



         15             THE COURT:  IS HE GOING TO BE TESTIFYING?



         16             MR. LACOVARA:  MR. KEMPIN WILL BE TESTIFYING, YOUR



         17   HONOR.



         18             THE COURT:  THAT'S WHAT I THOUGHT.  YOU CAN HAVE



         19   AT HIM AT THAT TIME IF YOU WISH.



         20             MR. SCHWARTZ:  ALL RIGHT.  AND COULD WE JUST ASK



         21   AT THIS POINT, YOUR HONOR, DID THE SAME PEOPLE PLACE THE



         22   NAVIGATOR SOFTWARE ON THE MACHINE?



         23             MR. LACOVARA:  THE SAME PEOPLE AS WHOM?



         24             MR. SCHWARTZ:  AS DID THE CONFIGURATION.



         25             MR. LACOVARA:  YES.
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          1             MR. SCHWARTZ:  ALL RIGHT.  WE'LL TAKE IT UP WITH



          2   MR. KEMPIN THEN, YOUR HONOR.



          3             THE COURT:  ALL RIGHT.  I WILL NOTE YOUR



          4   OBJECTION.  IT'S OVERRULED.  AND DEFENDANT'S 1852 IS



          5   ADMITTED.



          6                                   (WHEREUPON, DEFENDANT'S



          7                                   EXHIBIT NUMBER 1852 WAS



          8                                   RECEIVED IN EVIDENCE.)



          9             MR. LACOVARA:  THANK YOU, YOUR HONOR.



         10             MR. SCHWARTZ:  THANK YOU, YOUR HONOR.



         11             THE COURT:  DON'T THANK ME FOR A RULING, EITHER OF



         12   YOU.  IT'S MY JOB.



         13   BY MR. LACOVARA:



         14   Q.  DR. WARREN-BOULTON, DO YOU RECOGNIZE THIS AS A SCREEN



         15   SHOT OF A WINDOWS DESKTOP WITH THE START MENU EXPOSED?



         16   A.  CAN I SIMPLY ASK YOU, IS THIS -- WHATEVER ANYBODY ELSE



         17   NEEDS TO KNOW -- HAVE WE DONE THIS BY CLICKING ON "START"



         18   AND THEN "PROGRAMS"?



         19   Q.  NO.  DO YOU SEE THE START BUTTON?



         20   A.  YES.



         21   Q.  LET ME ANSWER YOUR QUESTION BY GETTING SOME TESTIMONY.



         22   DO YOU SEE THE START BUTTON IN THE LOWER LEFT-HAND COLUMN?



         23   A.  YES.



         24   Q.  DO YOU SEE HOW IT IS HIGHLIGHTED?



         25   A.  YES.
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          1   Q.  AND YOU UNDERSTAND THAT TO BE WHAT HAPPENS WHEN YOU



          2   CLICK ON THE START BUTTON, CORRECT?



          3   A.  RIGHT.  YES.  MY QUESTION IS -- I HAVE NEVER SEEN A



          4   CONFIGURATION THAT LOOKS LIKE THIS IS THE SHORT ANSWER.  MY



          5   QUESTION IS, I HAVE GOT THIS LITTLE BOX AT THE TOP THAT SAYS



          6   "NETSCAPE NAVIGATOR."  HAVE YOU GOTTEN THERE BY CLICKING ON



          7   PROGRAMS?  I MEAN, I AM JUST ASKING YOU HOW THIS PERSON GOT



          8   TO WHERE HE GOT.



          9   Q.  LET ME -- I SHOULDN'T BE TESTIFYING, SO LET ME ASK YOU



         10   QUESTIONS THAT WILL SEE WHAT THE STATE OF YOUR KNOWLEDGE IS,



         11   IF I COULD.  DO YOU UNDERSTAND THAT UNDER WINDOWS OPK -- LET



         12   ME ASK A FOUNDATION QUESTION.  DO YOU KNOW WHAT THE OPK IS?



         13   A.  YES.



         14   Q.  THE OEM PRE-INSTALLATION KIT, CORRECT?



         15   A.  YES.



         16   Q.  AND THAT'S THE DOCUMENT THAT SETS OUT THE TERMS AND



         17   CONDITIONS FOR HOW OEM'S HAVE TO INSTALL WINDOWS 98 ON NEW



         18   MACHINES, CORRECT?



         19   A.  IT MAY NOT BE ALL THE CONDITIONS, BUT IT SETS OUT THE



         20   BASIC CONDITIONS, YES.



         21   Q.  AND YOU'VE READ THE WINDOWS 98 OPK'S, HAVE YOU?



         22   A.  THE WHOLE THING?  I'VE READ SECTIONS OF IT, YES.



         23   Q.  YOU'VE NOT READ THE WHOLE OPK?



         24   A.  THE WHOLE OPK?



         25   Q.  YES, SIR.
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          1   A.  NO.  I'VE PROBABLY LEAFED THROUGH IT, BUT HOW MUCH OF IT



          2   I WOULD UNDERSTAND IS -- MOST OF IT IS PRETTY TECHNICAL.



          3   Q.  WELL, ARE YOU AWARE THAT, UNDER THE OPK, OEM'S CAN



          4   INSTALL WEB BROWSING SOFTWARE IN SUCH A WAY THAT IT APPEARS



          5   RIGHT ON THE TOP OF THE START MENU AND NOT IN THE PROGRAMS



          6   FILE?



          7   A.  MINE DIDN'T COME THAT WAY.



          8   Q.  THAT'S NOT MY QUESTION.



          9   A.  NO, I KNOW.



         10             NO.  I MEAN, I WILL TAKE YOUR REPRESENTATION THAT



         11   WHEN WE CLICK ON THE START MENU, YOU CAN GENERATE -- WHAT



         12   YOU'RE TELLING ME IS THERE IS A MACHINE THAT'S CONFIGURED BY



         13   SOMEBODY OUT THERE UNDER WHICH -- THIS IS A MACHINE SOLD TO



         14   THE PUBLIC BY SOME OEM, WHICH IS CONFIGURED IN SUCH A WAY



         15   THAT WHEN YOU CLICK ON THE START BUTTON, YOU GET THIS.



         16   Q.  INDEED ANY OEM CAN PUT NETSCAPE'S WEB BROWSING SOFTWARE



         17   ON THE START MENU; ISN'T THAT RIGHT?



         18   A.  AS FAR AS I KNOW.  YOU'RE REPRESENTING TO ME HERE'S AN



         19   EXAMPLE OF IT.  AND SO, UNLESS THESE PEOPLE HAVE SOME SORT



         20   OF SPECIAL AGREEMENT WITH MICROSOFT, THEN I WOULD TAKE YOUR



         21   WORD FOR IT.



         22   Q.  YOU TESTIFIED AT SOME LENGTH ABOUT WHAT YOU CALLED OEM



         23   RESTRICTIONS, CORRECT?



         24   A.  YES.



         25   Q.  I TAKE IT YOU TRIED TO ASCERTAIN EXACTLY THE LIMITS OF
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          1   WHAT OEM'S COULD DO UNDER THEIR CURRENT CONTRACTS WITH



          2   MICROSOFT, CORRECT?



          3   A.  I'VE LOOKED PARTICULARLY AT WHAT THEY CAN'T DO, YES.  ON



          4   THE CURRENT -- YOU'RE TALKING ABOUT SINCE JUNE?



          5   Q.  I AM TALKING ABOUT WINDOWS 98, SIR.



          6   A.  WINDOWS 98.  WELL, IN JUNE OF '98, AS YOU KNOW,



          7   MICROSOFT SIGNIFICANTLY RELAXED SOME OF THEIR RESTRICTIONS.



          8   SO I GUESS ONE QUESTION TO ASK YOU IS, IS THIS A PRE-JUNE



          9   '98 OR A POST-JUNE '98?  IF IT'S A POST-JUNE '98, THEN --



         10   Q.  IS IT YOUR UNDERSTANDING THAT FROM THE MOMENT WINDOWS 98



         11   WAS RELEASED, ANY OEM COULD DO THIS WITH NETSCAPE'S WEB



         12   BROWSING SOFTWARE?  YES OR NO, SIR?



         13   A.  I HAVE NO REASON TO BELIEVE THAT THEY COULDN'T.



         14   Q.  OKAY.  NOW, YOU CITE IN YOUR TESTIMONY THE TESTIMONY OF



         15   MR. SANTOS, MR. ROMANO AND MR. MCKINNEY; IS THAT CORRECT?



         16   A.  DO YOU HAVE THE PARTICULAR REFERENCE?  BUT I'M SURE I



         17   DO.



         18   Q.  YOU'RE SURE YOU DO.  I THINK THAT'S MY QUESTION.



         19   A.  THEY ARE VERY FAMILIAR NAMES.



         20   Q.  AND YOU UNDERSTAND THEM TO WORK FOR HEWLETT PACKARD,



         21   CORRECT?



         22   A.  THAT'S -- I WILL TAKE YOUR WORD FOR IT.



         23   Q.  AND YOU UNDERSTAND HEWLETT PACKARD TO MANUFACTURE



         24   SOMETHING CALLED THE PAVILION LINE OF PERSONAL COMPUTERS?



         25   A.  YES.
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          1   Q.  AND THAT IS THEIR PRINCIPAL P.C. PRODUCT; ISN'T THAT



          2   CORRECT?



          3   A.  P.C. CONSUMER PRODUCT, AS I RECALL.



          4   Q.  YES, SIR.



          5   A.  YES.



          6   Q.  AND DID YOU TAKE A LOOK AT WHAT THE PAVILION DESKTOP



          7   LOOKS LIKE TODAY?



          8   A.  NO.



          9             MR. LACOVARA:  YOUR HONOR, I WOULD OFFER



         10   EXHIBIT 1853.  THIS ONE, I THINK, SHOULD BE MUCH SIMPLER.



         11   IT IS A SCREEN SHOT OF THE DESKTOP ON A HEWLETT PACKARD



         12   PAVILION P.C. WITH WINDOWS 98 THAT THE GOOD FOLKS AT



         13   MICROSOFT BOUGHT AT RETAIL.  NOTHING WAS DONE TO THIS



         14   MACHINE EXCEPT IT WAS PUT TOGETHER AND TURNED ON, YOUR



         15   HONOR.



         16             MR. SCHWARTZ:  YOUR HONOR, MAY WE HAVE A MOMENT TO



         17   CONFER ON THIS?  IT'S UNCLEAR TO ME, AND I WOULD LIKE TO



         18   HEAR WHAT THE MORE TECHNICAL PEOPLE HAVE TO SAY.



         19             THE COURT:  ALL RIGHT.  I THINK WHAT WE'LL DO IS



         20   TAKE OUR MORNING RECESS NOW.  AND IF THERE ARE ANY MORE OF



         21   THESE THAT YOU'RE GOING TO SHOW HIM, MR. LACOVARA, PERHAPS



         22   THEY CAN CONFER ABOUT ALL OF THEM AT THE SAME TIME.



         23             MR. LACOVARA:  IF I COULD JUST -- I'LL MAKE THE



         24   RECORD NOW.  I'D ALSO OFFER AT THIS TIME DEFENDANT'S 1854



         25   WHICH IS A SCREEN SHOT OF THE SAME HEWLETT PACKARD PAVILION
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          1   P.C. WITH THE ONLINE SERVICES FOLDER OPEN.



          2             AND JUST SO WE CAN DO THIS ONCE, I'D ASK THAT THEY



          3   BOTH BE ADMITTED AT THIS TIME.



          4             THE COURT:  OKAY.  THAT'S ALL OF THEM?



          5             MR. LACOVARA:  YES, SIR.



          6             THE COURT:  OKAY.  TEN MINUTES.



          7             (RECESS WAS TAKEN.)



          8             (AFTER RECESS.)



          9             THE COURT:  MR. SCHWARTZ.



         10             MR. SCHWARTZ:  YES.  I THINK WE CAN MOVE THIS



         11   ALONG NOW, YOUR HONOR.



         12             FIRST OF ALL, BEFORE WE COME TO 1853 AND 1854,



         13   DEFENDANT'S EXHIBITS, JUST ONE FURTHER POINT OF



         14   CLARIFICATION, IF I MAY, YOUR HONOR, WITH RESPECT TO 1852.



         15   IT'S OUR UNDERSTANDING FROM MR. LACOVARA THAT THE SCREEN



         16   REPRESENTED BY 1852 -- THE NAVIGATOR SOFTWARE THERE WAS



         17   INSTALLED ON THE MACHINE BY MICROSOFT PEOPLE.



         18             THE COURT:  THAT'S WHAT I UNDERSTOOD.



         19             MR. SCHWARTZ:  AND IT WAS NOT -- THE SCREEN WAS



         20   NOT -- THE P.C.'S WITH THIS SCREEN WERE NOT SHIPPED IN THIS



         21   WAY BY ANY OEM.  I JUST WANTED TO MAKE SURE.



         22             THE COURT:  I DON'T KNOW WHETHER THAT'S THE CASE



         23   OR NOT.



         24             MR. SCHWARTZ:  I JUST WANTED TO CLARIFY WHETHER



         25   THAT WAS, INDEED, THE CASE, YOUR HONOR.  I THINK THERE MAY
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          1   HAVE BEEN SOME MISUNDERSTANDING.



          2             THE COURT:  MR. LACOVARA CAN MAKE WHATEVER



          3   REPRESENTATION HE WANTS.  IT'S NOT PROOF ONE WAY OR THE



          4   OTHER.



          5             MR. SCHWARTZ:  I AM JUST ASKING FOR THE



          6   CLARIFICATION, I THINK, FROM MR. LACOVARA, AT THIS POINT --



          7             THE COURT:  ALL RIGHT.



          8             MR. SCHWARTZ:  -- WHETHER THAT IS, INDEED,



          9   CORRECT.



         10             THE COURT:  DO YOU CHOOSE TO CLARIFY IT?



         11             MR. LACOVARA:  THE DOCUMENT, YOUR HONOR, IS AS I



         12   REPRESENTED IT.  IT WAS PREPARED AT MICROSOFT WITH THE



         13   NETSCAPE SOFTWARE ADDED BY MICROSOFT.



         14             THE COURT:  OKAY.



         15             MR. LACOVARA:  I MAKE NO REPRESENTATION ABOUT --



         16   AND DID NOT AT THE TIME -- WHETHER MACHINES WERE SHIPPING



         17   THAT WAY OR NOT.



         18             THE COURT:  FAIR ENOUGH.  UNDER THOSE



         19   CIRCUMSTANCES, IT IS ADMITTED.



         20             MR. SCHWARTZ:  ALL RIGHT.  AND WITH RESPECT TO



         21   1853 AND 1854, YOUR HONOR, MR. LACOVARA HAS MADE CERTAIN



         22   REPRESENTATIONS AS TO HOW THESE WERE GENERATED.  IT'S MY



         23   UNDERSTANDING, FOR EXAMPLE, THAT THE INTERNET CONNECTION



         24   WIZARD HAS BEEN BYPASSED.



         25             OUR PRINCIPAL POINT HERE, YOUR HONOR, IS ONE I
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          1   THINK YOUR HONOR HAS ALREADY ANTICIPATED.  WE WOULD SIMPLY



          2   LIKE TO BE ASSURED THAT MR. KEMPIN WILL BE ABLE TO TESTIFY



          3   AND ANSWER SPECIFIC QUESTIONS AS TO STEP BY STEP HOW THESE



          4   WERE GENERATED AND THE CIRCUMSTANCES SURROUNDING THEM.



          5             AS LONG AS THAT IS GOING TO TAKE PLACE, WE HAVE NO



          6   OBJECTION TO THEIR ADMISSION AT THIS TIME.



          7             THE COURT:  WILL MR. KEMPIN VOUCH FOR THESE SCREEN



          8   SHOTS?



          9             MR. LACOVARA:  THEY WERE PREPARED BY HIS STAFF,



         10   YOUR HONOR.  I HAVE EVERY REASON TO BELIEVE THAT MR. KEMPIN



         11   WILL COME TO THIS TRIAL FULLY PREPARED TO TESTIFY ABOUT



         12   THESE DOCUMENTS.



         13             THE COURT:  THERE YOU HAVE IT.



         14             MR. SCHWARTZ:  ON THAT CONDITION, YOUR HONOR, WE



         15   HAVE NO OBJECTION TO THEM.



         16             THE COURT:  DEFENDANT'S 1853 AND 1854 ARE



         17   ADMITTED.



         18                                   (WHEREUPON, DEFENDANT'S



         19                                   EXHIBITS NUMBERS 1853 AND



         20                                   1854 WERE RECEIVED IN



         21                                   EVIDENCE.)



         22             MR. LACOVARA:  I SHOULD SAY, YOUR HONOR, I AM



         23   PARTICULARLY SURE HE WILL BE PREPARED TO TESTIFY ABOUT THEM,



         24   GIVEN THE COLLOQUY OF THE LAST FEW MINUTES.



         25             THE COURT:  I WOULD EXPECT SO.
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          1   BY MR. LACOVARA:



          2   Q.  DR. WARREN-BOULTON, HAVE YOU HAD AN OPPORTUNITY TO LOOK



          3   AT DEFENDANT'S 1853?



          4   A.  YES.



          5   Q.  OKAY.  NOW, HOW MANY OF THESE ICONS DOES MICROSOFT



          6   REQUIRE BE SHIPPED ON THE DESKTOP BY THE OEM, AND HOW MANY



          7   WERE ADDED BY THE OEM ITSELF?  THE OEM HERE IS HEWLETT



          8   PACKARD.



          9   A.  I DON'T KNOW HOW MANY.



         10   Q.  OKAY.  YOU MAKE STATEMENTS IN YOUR TESTIMONY ABOUT THE



         11   VALUABLE DESKTOP REAL ESTATE, I BELIEVE IS THE PHRASE YOU



         12   USED.



         13   A.  YES.



         14   Q.  HOW MUCH OF THE REAL ESTATE THAT WE SEE DEPICTED ON THE



         15   SCREEN IS ACTUALLY CONTROLLED BY MICROSOFT, AND HOW MUCH IS



         16   CONTROLLED BY THE OEM?



         17   A.  THE OEM CAN PUT ICONS ON THERE, AND MICROSOFT CAN PUT



         18   ICONS ON THERE.



         19   Q.  IS IT NOT TRUE, SIR, THAT AFTER YOU GET THROUGH THE



         20   FIRST COLUMN, EVERYTHING THAT HAS BEEN ADDED TO THE DESKTOP



         21   WAS ADDED AT THE OEM'S DECISION AND UNFETTERED DISCRETION?



         22   A.  I WOULD HAVE TO --



         23             THE COURT:  IF YOU KNOW.  IF YOU KNOW.



         24             THE WITNESS:  NO.



         25   BY MR. LACOVARA:
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          1   Q.  SO WHEN YOU WERE REVIEWING THE OPK'S AND TESTIFYING



          2   ABOUT MICROSOFT'S, IN YOUR WORDS, RESTRICTIONS ON OEM'S, YOU



          3   DIDN'T THINK IT WAS IMPORTANT TO KNOW EXACTLY WHAT MICROSOFT



          4   REQUIRES THE OEM TO KEEP ON THE DESKTOP AND WHAT IT PERMITS



          5   THE OEM TO DO ON ITS OWN?  IS THAT A FAIR STATEMENT?



          6   A.  I DIDN'T THINK IT WAS NECESSARY TO LOOK AT WHAT HP CHOSE



          7   TO PUT ON AND WHAT IT CHOSE NOT TO PUT ON.



          8   Q.  BUT YOU TESTIFY ABOUT WHAT HP PEOPLE SAID ABOUT



          9   RESTRICTIONS.  YOU DIDN'T THINK IT WAS WORTHWHILE TO LOOK AT



         10   WHAT HP ACTUALLY DOES IN THE REAL WORLD WHEN THEY GO OUT AND



         11   SELL MACHINES, IS THAT RIGHT?



         12   A.  I THINK WE COME BACK TO THE QUESTION:  "CAN I TAKE THE



         13   TESTIMONY OF HP WITNESSES IN TERMS OF WHAT THEY SAY TO BE



         14   TRUE TO BE TRUE"?



         15   Q.  OKAY.  NOW, YOU SEE AN AMERICA ONLINE ICON HERE?



         16   A.  YES.



         17   Q.  THAT'S NOT THE ONLINE SERVICES FOLDER, IS IT?



         18   A.  NO.



         19   Q.  AND HOW DOES AMERICA ONLINE GET ON THE DESKTOP FOR THE



         20   HP PAVILION COMPUTER?



         21   A.  I THINK -- MY RECOLLECTION IS THAT IT HAS A SEPARATE



         22   DEAL WITH HP.



         23   Q.  OKAY.  SO MICROSOFT DOESN'T RESTRICT AMERICA ONLINE'S



         24   ABILITY TO ENTER INTO THAT TRANSACTION WITH HP, DOES IT?



         25   A.  NO, NOT AS FAR AS I KNOW.  I DON'T KNOW.
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          1   Q.  AND MICROSOFT -- YOU DON'T KNOW?



          2   A.  I DON'T KNOW HOW EXPENSIVE IT IS OR WHAT THEY DO, BUT AS



          3   FAR AS I KNOW, THEY DON'T.



          4   Q.  DO YOU KNOW OF ANY CONDUCT BY MICROSOFT THAT RESTRICTS



          5   OR IMPAIRS THE ABILITY OF OEM'S AND ONLINE SERVICE



          6   PROVIDERS, OR ISP'S, TO ENTER INTO AGREEMENTS FOR DESKTOP



          7   PLACEMENT?



          8   A.  WOULD YOU REPEAT THAT?



          9   Q.  DO YOU KNOW OF ANY CONDUCT BY MICROSOFT THAT RESTRICTED



         10   OR IMPAIRED THE ABILITY OF ANY OLS OR ISP TO NEGOTIATE A



         11   TRANSACTION WITH AN OEM UNDER WHICH AN ICON WOULD APPEAR ON



         12   THE WINDOWS 98 DESKTOP?



         13   A.  NOT THAT I RECALL RIGHT NOW, NO.



         14   Q.  AND IF HP WANTED TO, HP COULD GO TO AMERICA ONLINE,



         15   COMPUSERVE, PRODIGY, SPRYNET, GTE AND ANY OTHER ACCESS



         16   PROVIDER AND SAY, "DO YOU WANT TO BE ON OUR DESKTOP?  WHAT'S



         17   IT WORTH TO YOU?"  CORRECT?



         18   A.  I THINK THEY CAN DO THAT SINCE JUNE OF '98.



         19   Q.  IS IT YOUR TESTIMONY THAT UNDER WINDOWS 95, OR PRIOR TO



         20   JUNE '98 FOR WINDOWS 98, THEY COULD NOT DO THAT?



         21   A.  IT'S MY UNDERSTANDING THAT IN JUNE OF '98, MICROSOFT



         22   SIGNIFICANTLY RELAXED THE RESTRICTIONS, BUT IT'S MY



         23   RECOLLECTION THAT THE OEM'S HAVE ALWAYS BEEN ALLOWED TO ADD



         24   ICONS AFTER THE COMPLETION OF THE BOOT-UP AND START-UP



         25   SEQUENCE.
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          1             SO I DON'T THINK I HAVE SAID ANYWHERE IN THE



          2   DIRECT TESTIMONY THAT OEM'S COULD NOT ADD ICONS ON THE



          3   DESKTOP ONCE THE BOOT-UP SEQUENCE HAS BEEN COMPLETED.



          4   Q.  WHAT YOU MEAN BY THE BOOT-UP SEQUENCE BEING COMPLETED,



          5   YOU MEAN THE FIRST TIME THE COMPUTER IS ON, WHEN YOU



          6   COMPLETE THE FIRST BOOT, THE ICONS CAN APPEAR, CORRECT?



          7   A.  RIGHT.  AND THAT'S WHY YOU CAN GET ICONS THAT ARE PUT ON



          8   THERE BY THE OEM.  THE RESTRICTION IS WHEN THEY GET PUT ON



          9   AND, SHALL WE SAY, THE STAGE OF THE USER'S EXPERIENCE AT



         10   WHICH THEY RUN INTO THEM.



         11   Q.  AND WE HAVE ALREADY ESTABLISHED THAT AT LEAST AS TO



         12   GATEWAY, THE USER CAN SELECT ALTERNATIVE BROWSING SOFTWARE



         13   AND ALTERNATIVE -- AND A NETSCAPE PARTNER FOR AN ISP BEFORE



         14   THE FIRST BOOT SEQUENCE IS COMPLETED, ISN'T THAT RIGHT?



         15   A.  YES, BUT I THINK WE HAVE ALSO ESTABLISHED THAT THAT IS



         16   FOR ONLY PART OF THEIR LINE, AND I CAN'T SPEAK TO THE EXTENT



         17   TO WHICH THEY WOULD LIKE THAT TO BE AVAILABLE TO A WIDER SET



         18   OF CONSUMERS.



         19   Q.  BECAUSE YOU JUST DON'T KNOW WHAT THE



         20   NEGOTIATIONS WERE, DO YOU, SIR?



         21   A.  NO.  BUT IT'S MY IMPRESSION, AS I STATED, THAT IT IS



         22   ONLY AVAILABLE TO A SMALL SUBSET, AND I WOULD EXPECT THAT



         23   GATEWAY WOULD PREFER IT TO BE AVAILABLE GENERALLY.



         24   Q.  YOU THINK IT'S A SMALL SUBSET?  WHAT BASIS DO YOU HAVE



         25   FOR THE NEW TESTIMONY THAT IT'S A SMALL SUBSET?
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          1   A.  OKAY.  SMALL?  IT'S MY UNDERSTANDING THAT IT IS A



          2   SUBSET.  HOW SMALL IT IS, I DON'T KNOW.



          3   Q.  NOW, HOW DO I GET TO THE ONLINE SERVICES FOLDER FROM THE



          4   WINDOWS DESKTOP?



          5   A.  YOU NORMALLY CLICK ON THE OLS FOLDER ON THE DESKTOP.



          6   Q.  THAT WOULD BE THE LOWER LEFT ICON ON THE SCREEN WE HAVE



          7   HERE?



          8   A.  THAT'S CORRECT.



          9   Q.  COULD I SEE 1854, PLEASE?



         10             DO YOU UNDERSTAND THAT THE ONLINE SERVICES FOLDER,



         11   WHEN OPENED, LOOKS LIKE THIS?



         12   A.  FOR THE PARTICULAR EXAMPLE THAT YOU HAVE HERE, I WILL



         13   TAKE YOUR REPRESENTATION.



         14   Q.  HAVE YOU EVER SEEN THE ONLINE SERVICES FOLDER OPEN?



         15   A.  YES.



         16   Q.  DOES IT LOOK ANY DIFFERENT THAN THAT?



         17   A.  IN MY MACHINE, YES.  I MEAN EVERY ONE MAY LOOK A LITTLE



         18   DIFFERENT.  I DON'T THINK THAT THAT LOOKS EXACTLY LIKE MINE,



         19   BUT IT'S PRESUMABLY THE ONLINE SERVICES THAT YOU GOT WHEN



         20   YOU CLICKED ON OLS ON THE HP.



         21   Q.  OKAY.  YOU CAN TELL THAT WE HAVE CLICKED ON THE OLS



         22   BECAUSE THE OLS FOLDER IS HIGHLIGHTED IN THE LOWER LEFT-HAND



         23   PORTION OF THE SCREEN, ISN'T THAT RIGHT?



         24   A.  THE GREAT BIG THING SAYS "ONLINE SERVICES" ON THE TOP



         25   LEFT.
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          1   Q.  YOU CAN TELL BECAUSE YOU CAN SEE THAT WE HAVE



          2   HIGHLIGHTED THIS ONE, RIGHT?



          3   A.  YES.



          4   Q.  NOW, YOU BELIEVE THAT PLACEMENT IN THE ONLINE-SERVICES



          5   FOLDER WAS VALUABLE TO AMERICA ONLINE, CORRECT?



          6   A.  THAT'S CORRECT.  THAT'S WHAT THEY SAY.



          7   Q.  UNIQUELY SO TO AMERICA ONLINE OR TO ANY OF THE ENTITIES



          8   THAT ARE REPRESENTED IN THE FOLDER?



          9   A.  I THINK IT'S VALUABLE TO ALL OF THEM.



         10   Q.  NOW, YOU NOTICE THAT AMERICA ONLINE IS REPRESENTED IN



         11   THE FOLDER ALONG WITH A COUPLE OF ITS COMPETITORS, AT&T,



         12   WORLDNET, COMPUSERVE AND PRODIGY, CORRECT?



         13   A.  YES.  WELL, I DON'T KNOW IF YOU WANT TO CALL COMPUSERVE



         14   A COMPETITOR.



         15   Q.  IT'S A COMPETING BRAND, EVEN THOUGH OWNED BY AOL,



         16   CORRECT?



         17   A.  YES.  IT'S THE SAME FIRM.



         18   Q.  DO YOU REGARD THE VALUE TO AOL IS AT ALL DIMINISHED



         19   BECAUSE THEY ARE ACTUALLY IN A FOLDER WHERE THEY HAVE PARITY



         20   PLACEMENT WITH COMPETITORS LIKE AT&T AND PRODIGY?



         21   A.  I THINK IF YOU ASKED AOL, "WOULD YOU PREFER A WORLD IN



         22   WHICH YOU WERE THE ONLY ONE THERE," THEY MIGHT WELL SAY,



         23   "YES, IT'S WORTH MORE IF IT'S JUST US."



         24   Q.  DO YOU KNOW HOW MANY REFERRALS OR SUBSCRIPTIONS TO AOL



         25   HAVE BEEN GENERATED BY ITS PLACEMENT ON THE ONLINE SERVICES
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          1   FOLDER?  AND DON'T GIVE THE NUMBER.  IF YOU COULD JUST



          2   ANSWER "YES" OR "NO," PLEASE.



          3   A.  I CAN REMEMBER THE NUMBER.  DO YOU WANT THE NUMBER OR



          4   NOT?



          5   Q.  I THINK, GIVEN THE WAY WE HAVE TAKEN TESTIMONY ON THE



          6   SUBJECT PREVIOUSLY, IF YOU COULD JUST SAY WHETHER YOU KNOW



          7   OR NOT.



          8   A.  I HAVE CERTAINLY SEEN THE NUMBER AS REPORTED, YES.



          9   Q.  AND DO YOU KNOW HOW MANY REFERRALS HAVE BEEN GENERATED



         10   OR SUBSCRIPTIONS HAVE BEEN GENERATED FOR AOL, DURING THE



         11   SAME TIME PERIOD THAT THEY WERE IN THE ONLINE SERVICES



         12   FOLDER, BY THEIR PLACEMENT ON THE DESKTOP VIA OEM



         13   AGREEMENTS?



         14   A.  YES.



         15   Q.  DO YOU UNDERSTAND THAT NUMBER TO BE LARGER THAN THE OLS



         16   FOLDER NUMBER?



         17   A.  YES.



         18   Q.  BY SOME MULTIPLE?



         19   A.  WELL, IF YOU DIVIDE 1,700,000 -- I'M SORRY.



         20   Q.  DR. WARREN-BOULTON.



         21   A.  A MULTIPLE, YES.



         22   Q.  I THINK AMERICA ONLINE HAS SHOWN SOME INTEREST --



         23             THE COURT:  WHAT IS THE MYSTERY ABOUT ALL OF THIS?



         24             MR. LACOVARA:  YOUR HONOR, I THINK THIS IS THE



         25   TESTIMONY THAT WAS TAKEN IN CAMERA AT AOL'S REQUEST.
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          1             THE COURT:  THANK YOU.



          2             THE WITNESS:  I APOLOGIZE.  I DIDN'T KNOW WHY YOU



          3   WANTED --



          4   BY MR. LACOVARA:



          5   Q.  I'M SORRY.  I SHOULD HAVE BEEN MORE CLEAR.  I APOLOGIZE,



          6   DOCTOR.



          7             AND DO YOU KNOW HOW MANY SUBSCRIPTIONS TO AOL WERE



          8   GENERATED BY THEIR DIRECT DISTRIBUTION OF CD-ROMS TO PEOPLE



          9   VIA DIRECT MAIL OR MAGAZINE INSERTS?



         10   A.  DO I KNOW THE EXACT NUMBER?  NO.



         11   Q.  DO YOU UNDERSTAND THAT TO BE SOME EVEN GREATER MULTIPLE



         12   OF WHAT THEY GOT FROM THE OLS PLACEMENT?



         13   A.  IF YOU'RE TALKING ABOUT OVER THE ENTIRE PAST HISTORY --



         14   THE SHORT ANSWER IS I DON'T KNOW WHAT THE NUMBER IS.



         15   Q.  DID YOU THINK IT WAS IMPORTANT TO KNOW WHAT THOSE



         16   NUMBERS WERE IN COMING TO A VIEW ABOUT THE VALUE OF THE



         17   PLACEMENT IN THE ONLINE SERVICES FOLDER?



         18   A.  I THINK WHAT WAS IMPORTANT WAS DETERMINING WHAT WAS THE



         19   VALUE TO AOL OF ITS AGREEMENT WITH MICROSOFT AS OPPOSED TO



         20   DETERMINING WHAT WAS THE VALUE AND THE COST TO AOL OF ITS



         21   AGREEMENTS WITH OEM'S.



         22   Q.  WELL, I WANT TO COME BACK TO THAT SUBJECT IN A MOMENT,



         23   BUT FIRST I WANT TO FOCUS YOUR ATTENTION ON THE COMPUSERVE



         24   ICON.  DO YOU KNOW HOW MUCH TRAFFIC, IN TERMS OF NEW



         25   SUBSCRIPTIONS, COMPUSERVE HAS RECEIVED FROM ITS PLACEMENT IN
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          1   THE ONLINE SERVICES FOLDER?



          2   A.  NO.



          3   Q.  YOU QUOTE MR. KNOTT FROM -- IN PARAGRAPH 101 OF YOUR



          4   TESTIMONY -- FROM COMPUSERVE?



          5   A.  HOLD ON.  YES.



          6   Q.  AND HE SAID THAT THE PLACEMENT REPRESENTED A VERY LARGE



          7   DISTRIBUTION OPPORTUNITY FOR THEM.  DO YOU SEE THAT?



          8   A.  YES.



          9   Q.  DO YOU KNOW WHETHER MR. KNOTT'S WISH TURNED OUT TO BE



         10   UNFULFILLED IN TERMS OF IT DIDN'T GENERATE THE TRAFFIC THAT



         11   THEY THOUGHT AT THE TIME THEY SIGNED THE DEAL?



         12   A.  I AM SORRY.  I AM NOT QUITE SURE WHERE YOU'RE GOING



         13   HERE.



         14   Q.  WHAT PART OF MY QUESTION DO YOU NOT UNDERSTAND, SIR?



         15   A.  THE WHOLE THING.



         16   Q.  OKAY.  LOOK AT THE TESTIMONY THAT YOU QUOTE FROM



         17   MR. KNOTT IN PARAGRAPH 101 --



         18   A.  RIGHT.



         19   Q.  -- WHERE HE TALKS ABOUT THE DISTRIBUTION OPPORTUNITY



         20   REPRESENTED BY WINDOWS 95.  DO YOU SEE THAT?



         21   A.  CORRECT.



         22   Q.  MY QUESTION TO YOU IS GIVEN THAT YOU DO NOT KNOW EXACTLY



         23   HOW MUCH DISTRIBUTION COMPUSERVE GOT FROM THIS PLACEMENT, DO



         24   YOU HAVE ANY KNOWLEDGE AS TO WHETHER THE WISHES EXPRESSED BY



         25   COMPUSERVE AT THE TIME IT SIGNED ITS DEAL WENT UNFULFILLED?
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          1   A.  THE WISHES?  WHAT WISHES?



          2   Q.  LOOK AT THE QUOTATION, SIR?



          3   A.  YES.



          4   Q.  HE IS EXPRESSING HIS PERCEPTION AT THE TIME THEY SIGNED



          5   THE DEAL.  "THEY" IS COMPUSERVE.  "HE" IS MR. KNOTT.  THE



          6   "DEAL" IS THE COMPUSERVE OLS DEAL WITH MICROSOFT.  DO YOU



          7   SEE THAT?



          8   A.  YES, HE IS TESTIFYING IN 1998.



          9   Q.  ABOUT THE WINDOWS 95 DEAL, ISN'T THAT RIGHT?  THAT'S WHY



         10   IT BEGINS WITH THE WORDS "WINDOWS 95"?



         11   A.  THAT'S CORRECT.



         12   Q.  OKAY.  AND MY QUESTION TO YOU IS, IS MR. KNOTT'S



         13   TESTIMONY THAT THIS WAS A GREAT DISTRIBUTION VEHICLE FOR



         14   THEM EMPIRICALLY ACCURATE?



         15   A.  YOU MEAN DID IT TURN OUT TO BE EMPIRICALLY ACCURATE?  HE



         16   IS TESTIFYING IN 1998.  HE, IN FACT, HAS THE BENEFIT OF



         17   HINDSIGHT.



         18   Q.  DO YOU KNOW WHAT THE NUMBERS ARE?  THAT IS THE QUESTION,



         19   SIR?



         20   A.  OH, NO.  YOU SIMPLY ASKED ME DID MR. KNOTT'S



         21   EXPECTATIONS COME TRUE.  AND MY POINT IS HE IS TESTIFYING IN



         22   1998 ABOUT THE DEAL.  PRESUMABLY HE KNOWS WHAT HAPPENS AND



         23   HE IS STATING HERE ABOUT THIS DEAL WITH WINDOWS 95.



         24   Q.  THAT'S RIGHT.  HE IS TESTIFYING ABOUT WHAT THEY THOUGHT



         25   WOULD HAPPEN WHEN THEY SIGNED A DEAL THREE YEARS BEFORE?
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          1   A.  I MEAN I WOULD HAVE TO GO BACK AND LOOK AT IT.  IF



          2   YOU'RE REPRESENTING TO ME THAT HE WAS SAYING, "THIS IS WHAT



          3   WE THOUGHT AT THE TIME, BUT IT DIDN'T HAPPEN" --



          4   Q.  I AM ASKING IF YOU KNOW IF THAT IS TRUE?



          5   A.  I THINK --



          6   Q.  OR DO YOU KNOW WHAT THE FACTS ARE MAY BE A BETTER WAY TO



          7   PHRASE THE QUESTION, SIR.



          8   A.  WELL, I THINK TWO POINTS.  ONE IS I HAVE NO REASON TO



          9   BELIEVE THAT, IN FACT, THE DEAL WITH WINDOWS 98 WAS NOT AS



         10   VALUABLE AS MR. KNOTT THOUGHT IT WAS GOING TO BE AT THE



         11   TIME.



         12             MORE IMPORTANT, THE ISSUE AT HAND IS WHAT HE



         13   THOUGHT IT WAS GOING TO BE WORTH AT THE TIME, SINCE THE



         14   ISSUE IS THE EXTENT TO WHICH COMPUSERVE BELIEVED THAT THEY



         15   HAD TO ENTER INTO CERTAIN EXCLUSIVE AGREEMENTS ON THE BASIS



         16   OF WHAT THEY THOUGHT THEY WERE GOING TO RECEIVE.



         17             SO THE RELEVANT ISSUE IS WHAT THEY THOUGHT THEY



         18   WERE GOING TO RECEIVE.  IF IT TURNS OUT THAT THEY DIDN'T,



         19   THAT WOULDN'T CHANGE THE CONCLUSIONS.



         20   Q.  NOW, LET'S ANSWER THE SAME QUESTION WITH RESPECT TO AOL.



         21   WHAT DID AOL, TO USE YOUR WORDS, THINK IT WOULD RECEIVE AT



         22   THE TIME IT SIGNED ITS DEAL TO BE INCLUDED IN THE ONLINE



         23   SERVICE FOLDER?



         24   A.  WHAT THEY THOUGHT IT WAS GOING TO RECEIVE WAS



         25   CONSIDERABLY BETTER ACCESS TO USERS WHO WERE BOOTING UP
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          1   THEIR COMPUTER FOR THE FIRST TIME.



          2   Q.  DID YOU REVIEW ANY INTERNAL DOCUMENTS FROM AOL TO TEST



          3   WHETHER THAT STATEMENT YOU JUST MADE IS, IN FACT, TRUE?



          4   A.  I THINK WE HAVE JUST DISCUSSED THE QUESTION OF HOW MANY



          5   NEW USERS DID THEY GET.  AND ASIDE FROM THE FACT THAT I



          6   CAN'T SAY THE NUMBER THAT THEY GOT, IT WAS A VERY LARGE



          7   NUMBER OF NEW USERS.



          8   Q.  NOW YOU'RE SHIFTING BACK, SIR. YOU JUST TOLD ME I



          9   SHOULDN'T GO TO WHAT HAPPENED.  IN FACT, THAT I SHOULD TALK



         10   ABOUT WHAT PEOPLE THOUGHT AT THE TIME THE DEAL WAS SIGNED.



         11   AND THAT WAS THE QUESTION I ASKED YOU.



         12             DID YOU REVIEW ANY DOCUMENTS AT THE TIME TO SEE



         13   WHAT AOL THOUGHT THE DEAL WOULD DO?



         14   A.  I HAVE READ, I BELIEVE, THE TESTIMONY, AND I HAVE READ



         15   DEPOSITIONS.  AOL THOUGHT AT THE TIME THAT BEING IN THE



         16   FOLDER WAS GOING TO GENERATE A SIGNIFICANT AMOUNT.



         17             I HAVEN'T SEEN ANY AOL PROJECTIONS FROM THE TIME



         18   THAT SAID, "WE EXPECT TO SEE, SAY, 800,000 OR SOME NUMBER OF



         19   NEW SALES OR SIGN-UPS TO AOL."  I HAVE NO REASON TO BELIEVE



         20   THAT THE NUMBER THAT ACTUALLY TURNED OUT THAT I DO KNOW IS



         21   ANYTHING SIGNIFICANTLY DIFFERENT FROM WHAT THEY EXPECTED



         22   THEY WERE GOING TO GET.  THEY CERTAINLY HAVEN'T EXPRESSED



         23   ANY UNHAPPINESS WITH THE RESULT, TO MY KNOWLEDGE.



         24   Q.  LET ME ASK YOU TO LOOK AT A DOCUMENT ALREADY IN



         25   EVIDENCE, DEFENDANT'S EXHIBIT 1722.  AND THE FIRST QUESTION,
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          1   DR. WARREN-BOULTON, WOULD BE WHETHER, IN COMING TO YOUR



          2   CONCLUSIONS ABOUT THE ONLINE SERVICE FOLDER OR OTHERWISE,



          3   YOU SAW THIS DOCUMENT.  AND, SPECIFICALLY, I WOULD LIKE YOU



          4   TO LOOK AT PAGES 2 AND 3.



          5   A.  I'D LIKE TO START ON 1, IF I COULD.



          6   Q.  HAVE YOU HAD A CHANCE TO REVIEW THE DOCUMENT YET?



          7   A.  NO.  IF THE QUESTION IS HAVE I EVER SEEN THIS BEFORE,



          8   THE ANSWER IS "NO, I HAVEN'T SEEN IT BEFORE, WHICH IS WHY



          9   I'M READING IT."



         10   Q.  WELL, CAN I DIRECT YOUR ATTENTION TO PARTICULAR PARTS OF



         11   THE DOCUMENT SO WE CAN EXPEDITE THIS?  IF YOU FEEL YOU NEED



         12   MORE TIME, YOU'RE ENTITLED TO TAKE THE TIME.



         13   A.  I AM -- OVER THE LAST FEW DAYS, I HAVE BECOME



         14   INCREASINGLY RELUCTANT TO COMMENT ON JUST PARTS OF



         15   DOCUMENTS.



         16   Q.  HAVE YOU FINISHED YET, SIR?



         17   A.  WITH THE CAVEAT THAT I AM NOT FULLY UNDERSTANDING THIS,



         18   BUT, YES.  WHY DON'T WE GO AHEAD.



         19   Q.  OKAY.  LET ME DIRECT YOUR ATTENTION TO SUBPARAGRAPH (B)



         20   ON THE SECOND PAGE OF THIS DOCUMENT, WHERE IT SAYS, "GIVEN



         21   THAT WE ARE IN EVERY MAJOR CONSUMER MARKET COMPUTER, THE



         22   UPSIDE IS NOT AS GREAT AS IT SOUNDS."



         23             DO YOU SEE THAT?



         24   A.  YES.



         25   Q.  WAS IT YOUR UNDERSTANDING, PRIOR TO SEEING THIS
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          1   DOCUMENT, THAT AMERICA ONLINE WAS ALREADY REPRESENTED ON



          2   EVERY MAJOR CONSUMER MARKET COMPUTER PRIOR TO SIGNING ITS



          3   DEAL WITH MICROSOFT?



          4   A.  IT'S CERTAINLY MY UNDERSTANDING THAT AOL HAD TRIED TO



          5   ENTER INTO AGREEMENTS WITH MAJOR OEM'S AND THAT, I THINK AS



          6   THE REFERENCE FOR MR. KNOTT POINTS OUT, THAT THAT IS A



          7   FAIRLY EXPENSIVE AND INEFFICIENT WAY OF DEALING.  SO THE



          8   ANSWER IS "YES."



          9   Q.  LET ME ASK THE QUESTION AGAIN -- THE ANSWER IS YES?



         10   A.  YES.



         11   Q.  OKAY.  DO YOU AGREE WITH THE SENTIMENT EXPRESSED THAT



         12   THE NUMBERS DRIVEN BY THE OLS FOLDER PLACEMENT WOULD BE



         13   IMPORTANT, BUT NOT NUMBERS THAT RADICALLY CHANGE THE



         14   BUSINESS?



         15   A.  NO.  I DON'T SEE ANYTHING ABOUT "NOT RADICALLY CHANGE



         16   THE BUSINESS."  WHAT I SEE IN --



         17   Q.  HOW ABOUT "NOT NUMBERS THAT RADICALLY CHANGE THE



         18   BUSINESS"?



         19   A.  OH.  I AM NOT SURE WHAT "RADICALLY CHANGE AOL'S



         20   BUSINESS" IS.  I CAN LOOK AT THESE NUMBERS AND SAY THAT IF



         21   YOU TAKE 75,000 PER MONTH AND MULTIPLY THAT TIMES 12, UNLESS



         22   I AM OFF ON THIS, YOU'RE UP TO 900,000 NEW SUBSCRIBERS A



         23   YEAR.  900,000 NEW SUBSCRIBERS A YEAR AT 18 BUCKS EACH --



         24   WHO IS GOOD AT THIS?



         25   Q.  THE MATH WILL SPEAK FOR ITSELF, SIR.  WE DON'T NEED TO
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          1   TAKE THE TIME.



          2   A.  WELL, HANG ON.  THIS IS KIND OF INTERESTING.  I GET 16



          3   MILLION.  THAT'S 16 MILLION EXTRA REVENUE PER YEAR.  IF YOU



          4   GO A LITTLE BIT FURTHER -- IF YOU SCROLL DOWN --



          5   Q.  WELL, CAN I ASK THE QUESTIONS?  I MEAN, IF YOU'RE



          6   ANSWERING MY QUESTION.



          7   A.  YOU ASKED IF IT WOULD RADICALLY CHANGE THE BUSINESS.



          8   AND I LOOK AT IT, AND I ASK THE QUESTION, YOU KNOW, WOULD



          9   YOU MAKE A LOT MORE MONEY, IF THAT'S WHAT YOU MEAN BY



         10   RADICALLY CHANGE THE BUSINESS.



         11   Q.  BUT YOU DON'T KNOW THE ANSWER TO THAT QUESTION, DO YOU,



         12   SIR, BECAUSE YOU DON'T KNOW HOW MUCH THEY MADE OFF OF THIS



         13   DEAL, DO YOU?



         14   A.  OH, WELL, I CAN DO TWO THINGS.  ONE, I CAN TELL YOU



         15   PRETTY CLOSE.  AND, SECONDLY, SINCE THAT'S THE QUESTION YOU



         16   ASKED ME, I CAN TELL YOU JUST BY LOOKING AT THIS DOCUMENT



         17   HOW MUCH THEY THOUGHT THEY WERE GOING TO MAKE OUT OF THIS



         18   DEAL.  AND THAT'S A VERY SIMPLE EXERCISE.  IF YOU TAKE THE



         19   75,000 AND YOU MULTIPLY IT TIMES 12, YOU GET 900,000.



         20   Q.  OR YOU TAKE THE 25,000, CORRECT?



         21   A.  YOU COULD, BUT, YOU KNOW, IF YOU'RE SAYING IS THIS



         22   WITHIN THE REALM, WE'RE UP TO 900,000.  WE MULTIPLY THAT



         23   TIMES $18.  WHO'S GOOD AT THIS?  I'M UP TO 16 MILLION.



         24             AND THEN I GO TO THE NEXT PARAGRAPH THAT SAYS,



         25   "IT'S FAIR TO ASSUME THE MARGIN WILL CHANGE SOLELY DUE TO
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          1   THE EXTRA MEMBERS' REVENUE; COSTS WILL REMAIN THE SAME."



          2   THAT'S JUST A STRAIGHT INCREASE IN PROFITS.



          3             SO IT SOUNDS LIKE WHAT THEY ARE SAYING HERE IS



          4   BACK IN FEBRUARY OF 1996 -- PRETTY EARLY IN THE GAME AS TO



          5   WHAT THEY THOUGHT AT THE MOMENT -- THAT THIS WOULD INCREASE



          6   THEIR PROFITS BY $16 MILLION A YEAR.  I DON'T KNOW IF THAT'S



          7   RADICALLY CHANGED THE BUSINESS, BUT THAT'S A SIZABLE CHUNK



          8   OF CHANGE.  I WOULD SAY THAT'S A LOT OF MONEY.



          9   Q.  BEFORE YOU GO -- YOU'RE CONFIDENT IN THE TESTIMONY YOU



         10   JUST GAVE?



         11   A.  SUBJECT TO ARITHMETICAL ERROR.  DID I DROP A DIGIT?



         12   Q.  OKAY.  LET ME ASK YOU IF YOU UNDERSTAND A, B AND C IN



         13   THE NEXT PARAGRAPH TO BE TRUE STATEMENTS.  AND THESE ARE THE



         14   EXPLANATIONS GIVEN AS THE REASONS WHY THE NUMBERS ARE,



         15   QUOTE, SO LOW.



         16   A.  I DON'T UNDERSTAND WHAT C IS.  I THINK IT SPEAKS FOR



         17   ITSELF.  THIS IS WHAT MR. ARNOLD WAS SAYING IN FEBRUARY OF



         18   '96.  THIS IS HIS OPINION IN FEBRUARY OF '96.



         19   Q.  OKAY.  I AM ASKING YOU IF YOU AGREE WITH HIS OPINION?



         20   A.  I CAN'T AGREE OR DISAGREE WITH HIS OPINION.



         21   Q.  OKAY.



         22   A.  THIS IS HIS OPINION.



         23   Q.  ALL RIGHT.  NOW, LOOK AT THE NEXT PAGE, PLEASE, WHERE HE



         24   SAYS, "LAST, REALISTICALLY, AOL'S PLACEMENT WILL BE ON A



         25   SECOND OR THIRD TIER AND BE CLUTTERED WITH OTHER ONLINE
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          1   SERVICES, AGAIN DILUTING THE MESSAGE."



          2   A.  YES.



          3   Q.  PRIOR TO SEEING THIS DOCUMENT TODAY, DID YOU KNOW THAT



          4   THERE WERE PEOPLE AT AOL WHO BELIEVED THAT THE SECOND OR



          5   THIRD TIER PLACEMENT, WHERE THEY WERE WITH THEIR OTHER



          6   ONLINE SERVICE COMPETITORS, WOULD DILUTE THE MESSAGE?



          7   A.  WHAT I WAS VERY AWARE OF IS THAT AOL, IN ITS



          8   NEGOTIATIONS, WANTED BUT DID NOT GET PARITY WITH MSN.



          9   PARITY WITH MSN WOULD HAVE MEANT HAVING THEIR OWN ICON.  AND



         10   I THINK THAT'S WHAT THEY ARE REFERRING TO HERE.  AS YOU SEE,



         11   IT'S COMPARED TO MSN.



         12             SO, YES, AOL BELIEVED THAT IT WOULD GET EVEN MORE



         13   USERS IF IT HAD AN AOL ICON UP THERE WITH MSN IN ADDITION TO



         14   BEING IN THE ONLINE SERVICE FOLDER.



         15   Q.  OKAY.



         16   A.  BUT THE POINT IS THAT WHATEVER THEY -- WHATEVER REASONS



         17   FOR GENERATING THEIR NUMBERS IN HERE OF 25 TO 75,000 PER



         18   MONTH, THE RESULT IS NOT ONLY IS THE 75,000 PER MONTH, CAN I



         19   SAY, CLOSE TO WHAT ACTUALLY HAPPENED WITHOUT VIOLATING



         20   SOMETHING, BUT, IN FACT, THE AMOUNT OF MONEY THAT COULD BE



         21   EXPECTED -- DID RESULT -- COULD BE EXPECTED TO RESULT AND



         22   DID RESULT FROM BEING THERE WAS VERY, VERY LARGE.



         23   Q.  DO YOU REMEMBER THE QUESTION I ASKED YOU?



         24   A.  I THINK YOU WERE ASKING ME IF PLACEMENT ON THE SECOND OR



         25   THIRD TIER WOULD DILUTE THE MESSAGE, AND MY POINT WAS --
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          1   Q.  NO, THAT'S NOT --



          2   A.  I'M SORRY.



          3   Q.  I DON'T MEAN TO INTERRUPT YOU, BUT THE QUESTION I ASKED



          4   YOU WAS WHETHER YOU KNEW, PRIOR TO LOOKING AT THIS



          5   DOCUMENT -- SAY, FOR EXAMPLE, AT THE TIME YOU FORMED YOUR



          6   OPINIONS -- WHETHER PEOPLE AT AOL HARBORED THIS VIEW?  I



          7   DIDN'T ASK FOR AN EXEGESIS ON THE SUBJECT.  I ASKED WHETHER



          8   YOU HAD A SPECIFIC KNOWLEDGE.  AND IS THE ANSWER "YES" OR



          9   "NO," SIR?



         10   A.  THE ANSWER -- HAVE I SEEN WORDS LIKE THAT BEFORE?  NO.



         11   HAVE I SEEN AOL STATING THAT THEY WOULD RATHER HAVE HAD AN



         12   ICON ON THE DESKTOP RATHER THAN BEING IN WITH OTHER ONLINE



         13   SERVICES?  YES.



         14   Q.  NOW, AOL HAS CONTINUED TO ENTER INTO AGREEMENTS TO BE ON



         15   THE DESKTOP, HAVE THEY NOT?



         16   A.  THEY HAVE CONTINUED TO ENTER INTO AGREEMENTS.  THERE'S



         17   BEEN, I THINK, AT LEAST FOUR OF THEM.



         18   Q.  IN FACT, THEY SIGNED A DEAL WITH HP TO BE ON THE



         19   PAVILION DESKTOP IN AUGUST OF THIS YEAR?



         20   A.  OH, MY APOLOGIES.  I THOUGHT YOU WERE TALKING ABOUT



         21   AGREEMENTS WITH MICROSOFT.



         22   Q.  NO, SIR, AGREEMENTS WITH OEM'S.  THEY HAVE CONTINUED TO



         23   ENTER INTO AGREEMENTS WITH OEM'S TO HAVE AN ICON ON THE



         24   DESKTOP?



         25   A.  THAT'S MY UNDERSTANDING.
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          1   Q.  EVEN THOUGH THEY'VE BEEN IN THE FOLDER SINCE 1996,



          2   CORRECT?



          3   A.  SINCE THE 1996 AGREEMENT, YES.



          4   Q.  OKAY.  AND AOL HAS TO PAY THE OEM'S FOR THAT, DON'T



          5   THEY?



          6   A.  THAT'S CORRECT.



          7   Q.  AND THE OEM -- NOT MICROSOFT -- GETS A BOUNTY IF SOMEONE



          8   SIGNS UP BY VIRTUE OF THE ICON ON THE DESKTOP; ISN'T THAT



          9   RIGHT?



         10   A.  THAT'S CORRECT.



         11   Q.  NOW, YOU WOULD AGREE, I TAKE IT, GIVEN THOSE FACTS, THAT



         12   AOL REGARDS PLACEMENT ON THE DESKTOP AS MORE VALUABLE THAN



         13   PLACEMENT IN THE ONLINE SERVICES FOLDER AND CONTINUES TO DO



         14   SO?



         15   A.  I CAN ONLY SAY THAT WHEN IT WAS NEGOTIATING WITH



         16   MICROSOFT, THAT IT WANTED BOTH, AND WAS ONLY ALLOWED TO HAVE



         17   ONE.  IT VALUED HAVING BOTH MORE THAN IT VALUED ONE.



         18   Q.  AND THIS YOU TAKE TO BE A NEGOTIATION BETWEEN LARGE AND



         19   SOPHISTICATED BUSINESS ENTITIES, CORRECT?



         20   A.  AOL AND NETSCAPE -- ARE YOU ASKING ME IF THEY ARE LARGE



         21   AND SOPHISTICATED BUSINESS ENTERPRISES?



         22   Q.  YES.



         23   A.  I ASSUME THAT THEY WOULD BE.



         24   Q.  YES.  AND AOL NEGOTIATED FOR SOME THINGS; GOT SOME



         25   THINGS AND DIDN'T GET OTHERS, RIGHT?
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          1   A.  I WOULD ASSUME THAT'S CORRECT.



          2   Q.  LIKEWISE, THE TESTIMONY YOU QUOTE FROM BRAD SILVERBERG



          3   IN PARAGRAPH 102 RELATES TO MICROSOFT'S NEGOTIATIONS WITH



          4   AT&T WORLDNET, CORRECT?



          5   A.  HANG ON.  WHERE ARE YOU?



          6   Q.  PARAGRAPH 102.  THERE IS A BLOCK QUOTATION FROM BRAD



          7   SILVERBERG.  DO YOU SEE IT?



          8   A.  THAT'S RIGHT.



          9   Q.  AND YOU TAKE THIS AS A FAIR REPRESENTATION OF WHAT



         10   MR. SILVERBERG SAID ABOUT MICROSOFT'S NEGOTIATIONS WITH



         11   AT&T?



         12   A.  IT'S WHAT MR. SILVERBERG SAID.



         13   Q.  AND YOU TAKE IT AS A FAIR DESCRIPTION OF WHAT



         14   MR. SILVERBERG SAID?



         15   A.  MR. SILVERBERG IS UNDER OATH, ISN'T HE, IN HIS



         16   DEPOSITION?  YES.



         17   Q.  MY QUESTION, SIR, IS, DO YOU THINK IT'S A FAIR EXCERPT



         18   OF HIS TESTIMONY?



         19   A.  NO, THAT WASN'T THE QUESTION.  I THOUGHT YOU ASKED ME IS



         20   IT A FAIR STATEMENT OF WHAT HE SAID.  OBVIOUSLY, IF HE SAID



         21   IT IN A DEPOSITION, AND HE IS TALKING ABOUT WHAT HE HIMSELF



         22   SAID --



         23   Q.  DO YOU TAKE IT AS A FAIR EXCERPT OF HIS TESTIMONY ON THE



         24   SUBJECT WHICH YOU PURPORT TO BE SUMMARIZING IN THIS



         25   PARAGRAPH, SIR?
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          1   A.  FAIR?  I THINK WHAT WE'RE OBVIOUSLY GOING TO DO IS --



          2   LET'S LOOK AT THE REST OF HIS TESTIMONY.



          3   Q.  OKAY.  WELL, DO YOU NOT RECALL THAT IN THE LINE RIGHT



          4   BEFORE THE ONE YOU QUOTE, MR. SILVERBERG SAID THAT THE



          5   POSITION REFLECTED IN THAT STATEMENT WAS A, QUOTE, EXTREME



          6   POSITION THAT HE TOOK ONLY BECAUSE OF AT&T'S POSITION IN THE



          7   BUSINESS NEGOTIATIONS?



          8   A.  MY -- I THINK IF YOU WANT TO SHOW IT TO ME --



          9   Q.  DO YOU HAVE THAT RECOLLECTION, SIR?



         10   A.  DO I HAVE THE RECOLLECTION -- I HAVE A RECOLLECTION THAT



         11   MR. SILVERBERG WAS IRATE.  I WOULD DESCRIBE IT -- DESCRIBED



         12   HIMSELF AS BEING ANGRY AT AT&T.



         13   Q.  OKAY.  WELL, LET ME ASK YOU TO TAKE A LOOK AT THE VERY



         14   PAGE YOU QUOTE, PAGE 158 AND 159 OF HIS TESTIMONY.  AND I



         15   WILL BEGIN READING INTO THE RECORD THE BEGINNING OF THE



         16   ANSWER THAT YOU PICKED UP IN THE MIDDLE.  MR. SILVERBERG



         17   SAID, STARTING AT LINE 14, SIR -- PAGE 158, LINE 14:



         18             "WELL, THIS WAS PART OF THE NEGOTIATIONS POSTURING



         19   THAT WAS GOING ON.  WHEN I TALKED TO MR. EVSLIN" -- I'LL



         20   REPRESENT, YOUR HONOR, HE'S THE AT&T NEGOTIATOR -- HE WAS --



         21   WHAT'S THE POLITE WAY TO PUT IT? -- VERY OBNOXIOUS, SHALL WE



         22   SAY.



         23             "AT&T WORLDNET HAD JUST BEEN ANNOUNCED OR WAS



         24   ABOUT TO BE ANNOUNCED.  I'D HAVE TO LOOK AT THE DATES, BUT I



         25   THINK IT WAS JUST ANNOUNCED.  AND IF YOU'LL RECALL, THEY
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          1   CAME WITH A BIG SPLASH.  THEY CAME OUT IN 1995 WITH



          2   UNLIMITED USAGE, A LOT OF STORIES IN THE WALL STREET



          3   JOURNAL, AND HE WAS JUST WRITING.  HE THOUGHT AT&T WAS JUST



          4   TAKING OVER THE WORLD.  AND HE JUST POUNDED HIS FIRST.  "I



          5   DEMAND TO BE IN THE WINDOWS BOX.  I DEMAND TO BE IN WINDOWS



          6   BOX."



          7             "I SAID, `OKAY.  WE CAN TALK ABOUT THAT.  BUT WHAT



          8   ARE YOU GOING TO DO FOR ME.'



          9             "`I AM NOT GOING TO DO SHIT FOR YOU.  I AM KING OF



         10   THE WORLD, YOU KNOW.  YOU'RE GOING TO DO THIS FOR ME BECAUSE



         11   I'M AT&T.'



         12             "AND SO I LET HIM KNOW THAT PROBABLY WASN'T GOING



         13   TO FLY.  SO I TOOK AN EXTREME POSITION IN THE OTHER



         14   DIRECTION WHICH WAS" -- AND THEN YOUR QUOTE BEGINS.



         15             DID I READ THAT RIGHT?



         16   A.  I'M SORRY.  I LOST YOU, PARTICULARLY WHEN YOU --



         17   Q.  IN THE READING, SIR?



         18   A.  YES, IN THE READING.



         19   Q.  WELL, YOU CAN READ IT TO YOURSELF.  START AT --



         20   A.  HANG ON.  WHERE ARE YOU?  YOU STARTED WHERE?



         21   Q.  FOR THE THIRD TIME, THE BEGINNING OF THE ANSWER THAT YOU



         22   PICKED UP IN THE MIDDLE, PAGE 158, LINE 13.



         23   A.  I'M SORRY.  I WENT DOWN TO 160.  MY APOLOGIES.



         24   Q.  THE QUESTION PENDING, SIR, IS DID I READ IT CORRECTLY?



         25   A.  OH, WELL, SINCE I WASN'T -- I WAS ON 160, BUT I WILL --
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          1   SINCE THERE ARE A LARGE NUMBER OF PEOPLE PROBABLY READING



          2   ALONG WITH US, YES.



          3   Q.  NOW, MY QUESTION, SIR, IS DO YOU THINK YOU HAVE FAIRLY



          4   REPRESENTED IN YOUR TESTIMONY WHAT MR. SILVERBERG SAID WHEN



          5   HE SAYS THAT HE TOOK AN EXTREME POSITION -- WHAT HE



          6   CHARACTERIZES IN THIS STATEMENT AS AN EXTREME POSITION TAKEN



          7   ONLY BECAUSE OF THE EXTREME POSITION TAKEN BY AT&T?



          8   A.  THAT'S A POSITION THAT HE SAID TO AT&T, WHETHER OR NOT



          9   HE SAID IT BECAUSE HE WAS ANGRY, OR UPSET, OR WHATEVER



         10   REASON.  THAT'S WHAT HE TOLD AT&T.  AND AT&T APPARENTLY



         11   BELIEVED HIM.



         12   Q.  WOULD YOU GRANT FOR ME, SIR, THAT THESE WERE



         13   NEGOTIATIONS BETWEEN TWO VERY BIG COMPANIES?



         14   A.  OH, YES.



         15   Q.  AND THAT TO CHARACTERIZE THOSE NEGOTIATIONS FAIRLY, FOR



         16   PURPOSES OF MAKING A RECORD, YOU SHOULD SAY WHAT BOTH



         17   PARTIES' POSITIONS WERE AND WHAT THE NEGOTIATION'S COURSE



         18   WAS?



         19   A.  I DON'T THINK THAT YOU CAN TAKE WHAT MICROSOFT DID HERE



         20   AND SAY SOMEHOW IF I'M FACED WITH AN ISP THAT HAS A



         21   NEGOTIATOR THAT I DON'T LIKE OR I THINK IS OBNOXIOUS, THAT I



         22   CAN, BASICALLY, FORCE HIM TO EXCLUDE MY COMPETITOR.  THAT'S



         23   PRESUMABLY A NOVEL DEFENSE.  BUT NOT BEING AN ATTORNEY, YOU



         24   KNOW, I DON'T WANT TO SPEAK TO WHETHER THAT'S A LEGAL



         25   DEFENSE.
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          1             THE FACT THAT MR. SILVERBERG BECAME IRATE AND



          2   DIDN'T LIKE THE AT&T PERSON AND APPARENTLY THE AT&T PERSON



          3   DIDN'T LIKE HIM DOESN'T SEEM TO BE PARTICULARLY RELEVANT.



          4   Q.  WELL, LET ME ASK YOU THE QUESTION I JUST ASKED ONE MORE



          5   TIME.  DO YOU THINK THAT AS PART OF YOUR OBLIGATION IN



          6   PREPARING TESTIMONY, THAT YOU HAVE AN OBLIGATION TO



          7   REPRESENT DOCUMENTS AND TESTIMONY IN A FAIR WAY?



          8   A.  OH, I THINK I'VE TRIED TO DO THAT.



          9   Q.  YOU THINK YOU DID THAT IN THIS CASE?



         10   A.  YES.



         11   Q.  OKAY.  COULD WE TAKE A LOOK AT 1853 AGAIN, PLEASE?  DO



         12   YOU HAVE IT IN FRONT OF YOU, SIR?  IT'S THE FIRST SCREEN



         13   SHOT FROM THE PAVILION DESKTOP.



         14             I WOULD LIKE TO DIRECT YOUR ATTENTION TO THIS



         15   LITTLE ICON CALLED "EASY INTERNET ACCESS."  DO YOU SEE THAT?



         16   A.  YES.



         17   Q.  DO YOU KNOW WHAT IT IS?



         18   A.  I THINK IT'S THE PAVILION -- THE HP VERSION OF THE



         19   INTERNET CONNECTION WIZARD.



         20   Q.  DO YOU UNDERSTAND IT, IN FACT, TO BE THE ENCOMPASS



         21   BROWSER?



         22   A.  THE EASY INTERNET ACCESS IS THE ENCOMPASS BROWSER?



         23   Q.  YES.



         24   A.  NO.



         25   Q.  WELL, LET ME ASK YOU A QUESTION.  DO YOU KNOW WHAT THE
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          1   ENCOMPASS BROWSER IS?



          2   A.  THERE ARE SEVERAL ENCOMPASS PRODUCTS.



          3   Q.  DO YOU KNOW WHAT THE ENCOMPASS BROWSER --



          4   A.  NO.



          5   Q.  FOR EXAMPLE, THE ONE THAT COMES WITH YOUR HP PAVILION



          6   MACHINE, IF YOU WENT OUT AND BOUGHT ONE TODAY -- DO YOU KNOW



          7   WHAT THAT IS?



          8   A.  NO.



          9   Q.  OKAY.  SO DO YOU UNDERSTAND --



         10   A.  IS IT -- AM I ALLOWED TO ASK YOU A QUESTION?



         11   Q.  WELL, LET'S SEE IF WE CAN DO IT THROUGH QUESTIONS FROM



         12   ME.



         13   A.  OKAY.



         14   Q.  DO YOU UNDERSTAND IT TO BE A BROWSER THAT IS BUILT ON --



         15   A.  YES, THAT WAS MY QUESTION.



         16   Q.  -- INTERNET EXPLORER COMPONENTS?



         17   A.  YES.



         18   Q.  YOU DO?



         19   A.  YES.  SO WHEN YOU SAY IT'S A BROWSER, IT'S NOT ACTUALLY



         20   A BROWSER.  IT'S A BROWSER SHELL.



         21   Q.  IT'S A BROWSER SHELL.  AND IF I WERE TO CLICK ON THAT



         22   ICON, WHAT WOULD HAPPEN, SIR?



         23   A.  IF YOU CLICK ON THAT ICON -- I HAVEN'T CLICKED ON THE



         24   ICON, BUT YOU WOULD GET A CUSTOMIZED BROWSER WHICH USES IE



         25   TECHNOLOGIES, OF WHICH THERE IS A FAIR NUMBER OF THEM.



�

                                                                              73



          1   Q.  AND WHEN YOU SAY "CUSTOMIZED," IT WOULD HAVE NO



          2   MICROSOFT BRANDING IN ANY PLACE; ISN'T THAT RIGHT?



          3   A.  SINCE I HAVEN'T CLICKED ON IT, I CAN'T TELL YOU FOR



          4   CERTAIN THAT WOULD BE TRUE, BUT THE WHOLE IDEA OF BUILDING A



          5   SHELL ON TOP OF A BROWSER IS, IN FACT, TO CUSTOMIZE THE USER



          6   INTERFACE.



          7   Q.  AND, IN FACT, IT WOULD HAVE HEWLETT PACKARD BRANDING;



          8   ISN'T THAT RIGHT?



          9   A.  I WOULD EXPECT THAT'S CORRECT, YES.



         10   Q.  AND, IN FACT, IT WOULDN'T POINT ME AT A MICROSOFT WEB



         11   SITE.  IT WOULD POINT ME AT WHATEVER WEB SITE HEWLETT



         12   PACKARD CHOSE; ISN'T THAT RIGHT?



         13   A.  THAT'S ONE OF THE REASONS WHY YOU PUT A SHELL ON A



         14   BROWSER.



         15   Q.  AND IN FACT, HEWLETT PACKARD CAN SELL ADVERTISING AND IT



         16   GETS THE REVENUE, NOT MICROSOFT; ISN'T THAT RIGHT?



         17   A.  THAT'S QUITE CORRECT, TO THE EXTENT THAT THE -- WELL, TO



         18   THE EXTENT THAT THE USER DOESN'T CHANGE HIS HOME PAGE.



         19   Q.  AND IT ALSO -- YOU UNDERSTAND IT TO TAKE UP LESS MEMORY



         20   SPACE THAN, SAY, COMMUNICATOR; ISN'T THAT RIGHT?



         21   A.  THE ANSWER TO THAT, I THINK, IS "NO" IN THE OBVIOUS



         22   SENSE THAT YOU DON'T -- IT IS A SHELL ON TOP OF A BROWSER.



         23   AND, THEREFORE, A SHELL ON TOP OF A -- THE SHELL ITSELF, YOU



         24   KNOW, IS LIKE A BLANKET.  I MEAN, IT DOESN'T TAKE UP VERY



         25   MUCH SPACE -- NO SHELL ON TOP OF A BROWSER.
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          1             IF YOU SAID, "DOES A SHELL ON TOP OF AN IE



          2   TECHNOLOGY HAVE MORE MEMORY THAN A SHELL ON TOP OF NETSCAPE



          3   NAVIGATOR"?  THE ANSWER IS IT WOULD PROBABLY HAVE ABOUT THE



          4   SAME.



          5   Q.  WELL, LET ME ASK YOU A QUESTION FIRST.  DO YOU KNOW HOW



          6   MUCH MEMORY SPACE COMMUNICATOR -- JUST HOW BIG



          7   COMMUNICATOR 4.5 IS?



          8   A.  I CAN'T TELL YOU LINES OF CODE.  IT'S --



          9   Q.  ARE YOU FAMILIAR WITH MR. BARKSDALE'S TESTIMONY TO THIS



         10   COURT THAT HE BELIEVED COMMUNICATOR 4.5 WAS 16 TO 20



         11   MEGABYTES?



         12   A.  CERTAINLY, I WOULD TAKE MR. BARKSDALE'S ESTIMATE OF THE



         13   SIZE OF NAVIGATOR.



         14   Q.  AND YOU HAVE NO BASIS TO DISAGREE WITH HIM?



         15   A.  CERTAINLY NOT WITH MR. BARKSDALE.



         16   Q.  NOW -- AND YOU UNDERSTAND THAT THE ENCOMPASS BROWSER IS



         17   DESIGNED TO INTEROPERATE WITH THE IE TECHNOLOGIES IN



         18   WINDOWS, CORRECT?



         19   A.  WELL, IT'S A SHELL THAT SITS ON TOP OF THE BROWSER AND



         20   HAS A DIFFERENT INTERFACE.  IT STILL USES THE SAME IE



         21   TECHNOLOGIES.



         22   Q.  AND IF THOSE IE -- I'M SORRY.  WERE YOU FINISHED?



         23   A.  BUT IT HAS A DIFFERENT INTERFACE.



         24   Q.  AND IF THOSE TECHNOLOGIES WERE REMOVED, THE ENCOMPASS



         25   BROWSER WOULDN'T WORK, RIGHT?
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          1   A.  YOU CAN'T -- A SHELL DOESN'T WORK WITHOUT A BROWSER.  I



          2   MEAN, YOU COULD -- I CAN'T SPEAK TO WHETHER OR NOT YOU COULD



          3   PUT THAT ON TOP OF A NETSCAPE BROWSER.  IF YOU CAN -- IF YOU



          4   WANT TO DESIGN A NEW SHELL -- A CUSTOMIZED SHELL -- YOU CAN



          5   PUT IT ON EITHER AN IE TECHNOLOGY OR ON A NETSCAPE



          6   TECHNOLOGY.



          7             IF THAT PARTICULAR BROWSER SHELL THAT YOU'RE



          8   CLICKING ON WAS CUSTOMIZED FOR IE, THEN, OBVIOUSLY, IF YOU



          9   REMOVED IE, THE SHELL WOULDN'T WORK BY ITSELF.



         10   Q.  SIR, IS IT NOT CORRECT THAT YOU CANNOT BUILD WHAT YOU



         11   WOULD CALL A SHELL BROWSER ON TOP OF NETSCAPE'S WEB BROWSING



         12   SOFTWARE BECAUSE IT'S NOT COMPONENTIZED AND SO YOU CAN'T



         13   IMPORT THE COMPONENTS INTO THE SHELL?  OR DO YOU JUST NOT



         14   REALLY KNOW?



         15   A.  I CAN'T THINK OF ANY EXAMPLE, AS I SIT HERE, OF A



         16   BROWSER SHELL ON TOP OF A NETSCAPE NAVIGATOR.  SO I CAN'T



         17   SAY WHETHER OR NOT THAT'S POSSIBLE AT THE MOMENT OR NOT.



         18   Q.  OKAY.



         19             MR. LACOVARA:  YOUR HONOR, I WOULD OFFER



         20   DEFENDANT'S EXHIBIT 1842, WHICH IS A DESCRIPTION OF THE



         21   ENCOMPASS BROWSER THAT I DOWNLOADED FROM ENCOMPASS' WEB SITE



         22   A COUPLE OF WEEKS AGO.  IT'S ENTITLED "ONLINE IN NO TIME --



         23   AND AT NO COST."



         24             AND JUST SO THE REPRESENTATION IS CLEAR, YOUR



         25   HONOR, I DOWNLOADED THIS FROM THE WEB SITE ITSELF.  I
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          1   BELIEVE IT'S IN THE PRODUCT OVERVIEW CATEGORY OF THE WEB



          2   SITE.  I BELIEVE IT TO BE A DOCUMENT MAINTAINED IN THE



          3   ORDINARY COURSE OF ENCOMPASS' BUSINESS.



          4             MR. SCHWARTZ:  YOUR HONOR, THERE'S A DATE IN THE



          5   BOTTOM RIGHT-HAND CORNER.



          6             MR. LACOVARA:  IT'S THE DATE ON WHICH I DOWNLOADED



          7   IT.



          8             MR. SCHWARTZ:  NO OBJECTION, YOUR HONOR.



          9             THE COURT:  OKAY.  YOU DOWNLOADED THIS FROM



         10   ENCOMPASS' --



         11             MR. LACOVARA:  WEB SITE, YOUR HONOR.



         12             THE COURT:  WEB SITE?



         13             MR. LACOVARA:  IT'S THEIR DESCRIPTION OF --



         14             THE COURT:  OF THEIR BROWSER?



         15             MR. LACOVARA:  YES, SIR.



         16             THE COURT:  OKAY.  DEFENDANT'S 1842 IS ADMITTED.



         17                                   (WHEREUPON, DEFENDANT'S



         18                                   EXHIBIT NUMBER 1842 WAS



         19                                   RECEIVED IN EVIDENCE.)



         20   BY MR. LACOVARA:



         21   Q.  I TAKE IT YOU HAVE NOT SEEN THIS DOCUMENT BEFORE, SIR?



         22   A.  NO.  I HAVE NOT SEEN THIS PARTICULAR DOCUMENT.  I HAVE



         23   SEEN OTHER DOCUMENTS ABOUT SHELL BROWSERS.



         24   Q.  NOW -- I AM SORRY.  I NEED 1853 BACK.



         25             NOW, HEWLETT PACKARD HAS CHOSEN TO INCLUDE TWO
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          1   DIFFERENT BROWSERS OR AT LEAST TWO DIFFERENT BROWSING



          2   INTERFACES, CORRECT?



          3   A.  WELL, IT HAS IE AND IT HAS A SHELL ON IE, WHICH IS THE



          4   ENCOMPASS.



          5   Q.  AND IN CHOOSING -- AND IT HAS NOT, AT LEAST ON THE



          6   DESKTOP, SHIPPED NETSCAPE NAVIGATOR OR COMMUNICATOR,



          7   CORRECT?



          8   A.  LOOKING UP THERE, THERE IS NO NETSCAPE BUTTON.



          9   Q.  NOW, IF HEWLETT PACKARD HAD CHOSEN TO SHIP COMMUNICATOR



         10   OR NAVIGATOR, THAT BROWSING SOFTWARE WOULD NOT CARRY HP'S



         11   BRANDING, WOULD IT?



         12   A.  UNLESS IT COULD -- WHICH APPARENTLY IT CAN'T -- PUT A



         13   SHELL ON TOP OF NETSCAPE, YES.



         14   Q.  AND YOU UNDERSTAND THAT NAVIGATOR OR COMMUNICATOR WILL,



         15   UNLESS A USER CHANGES THE DEFAULT, POINT SOMEBODY -- POINT A



         16   USER TO NETSCAPE'S WEB SITE, NOT HEWLETT PACKARD'S, OR



         17   COMPAQ'S, OR SOMEBODY ELSE'S, CORRECT?



         18   A.  NO.  I THINK THAT THE OEM CAN CHANGE THE -- CAN CHANGE A



         19   DEFAULT HOME PAGE.



         20   Q.  YOU BELIEVE THAT TO BE THE CASE NOW WITH NETSCAPE, SIR?



         21   A.  I THINK IT'S QUITE LIKELY.



         22   Q.  ON WHAT BASIS DO YOU CONCLUDE THAT IT IS QUITE LIKELY?



         23   A CONTRACT?  AN AGREEMENT?  SOME TESTIMONY?



         24   A.  THE OEM CERTAINLY HAS THE TECHNICAL CAPABILITY OF



         25   SPECIFYING THE HOME PAGE.  ISP'S, WHEN THEY SHIP, SPECIFY A
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          1   HOME PAGE.



          2             I'M NOT SURE WHAT THE RELATIONSHIP IS OR THE



          3   CONTRACT IS BETWEEN HP AND NETSCAPE, BUT IF HP WANTED TO PUT



          4   NETSCAPE AS AN ICON -- NAVIGATOR AS AN ICON, AND ENTER AN



          5   ARRANGEMENT WITH NETSCAPE TO CHANGE THE HOME PAGE FOR SOME



          6   REASON, THAT'S PRESUMABLY BETWEEN THE TWO OF THEM.



          7   Q.  YOU'RE JUST GUESSING HERE, AREN'T YOU, SIR?



          8   A.  I KNOW OF NO CONTRACTUAL RESTRICTION OR REASON WHY NOT.



          9   Q.  OKAY.  NOW, YOU SEE -- TAKE A QUICK LOOK AT 1842.  DO



         10   YOU SEE WHERE IT SAYS "50 FREE HOURS"?



         11   A.  OH, WE'RE BACK TO THIS?



         12   Q.  IT'S THE ENCOMPASS ONE UNDER YOUR LEFT HAND.  DO YOU SEE



         13   FROM THAT THAT ENCOMPASS HAS ENTERED INTO AN AGREEMENT WITH



         14   GTE'S INTERNET SERVICE?  DO YOU SEE THAT?



         15   A.  YES.



         16   Q.  YOU HAVE NO REASON TO DISAGREE THAT THAT IS THE BUSINESS



         17   ARRANGEMENT THAT ENCOMPASS AND GTE HAVE WORKED OUT?



         18   A.  NO.  THIS IS -- THE DOCUMENT IS WHATEVER IT SAYS.



         19   Q.  AND MICROSOFT -- YOUR UNDERSTANDING IS THAT GTE DOES NOT



         20   HAVE TO PAY MICROSOFT A BOUNTY FOR A SIGN-UP THAT COMES



         21   THROUGH THE ENCOMPASS BROWSER; ISN'T THAT RIGHT?



         22   A.  I DON'T KNOW.



         23   Q.  OKAY.  DO YOU KNOW HOW MANY ENCOMPASS BROWSERS ARE BEING



         24   USED TODAY?



         25   A.  NO.
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          1   Q.  IN FACT, YOU CAN'T TELL THAT FROM THE ADKNOWLEDGE DATA,



          2   CAN YOU, SIR?



          3             LET ME ASK ANOTHER QUESTION.  ISN'T IT TRUE -- I



          4   WILL WITHDRAW THAT QUESTION AND ASK THE QUESTION ISN'T IT



          5   TRUE ADKNOWLEDGE WILL COUNT EVERY ADKNOWLEDGE USER AS A USER



          6   OF IE 4?



          7   A.  THAT'S QUITE CORRECT.  IF YOU HAVE A SHELL BROWSER, WHAT



          8   IE -- WHAT THE ADKNOWLEDGE DATA ASKS IS, "WHAT'S THE



          9   TECHNOLOGY THAT YOU'RE USING"?  SO IF SOMEBODY WERE TO USE



         10   AN IE TECHNOLOGY, EVEN IF THEY PUT A DIFFERENT USER



         11   INTERFACE ON IT, IT WOULD STILL BE COUNTED AS AN IE HIT.



         12   Q.  RIGHT.  AND THAT'S EVEN THOUGH THE USER DOESN'T SEE ANY



         13   REFERENCE TO MICROSOFT OR IE WHEN HE OR SHE USES THE



         14   BROWSER, CORRECT?



         15   A.  THAT'S QUITE -- I MEAN, I HAVEN'T RUN THIS TO SEE THAT



         16   YOU NEVER SEE ANY STATEMENT ABOUT MICROSOFT OR IE WHEN YOU



         17   RUN THE SHELL BROWSER, BUT IF THAT WERE THE CASE,



         18   ADKNOWLEDGE -- ADKNOWLEDGE PICKS UP WHAT IS THE UNDERLYING



         19   BROWSER THAT'S BEING USED.



         20             IN THIS CASE, THE ENCOMPASS IS JUST LIKE A -- IT'S



         21   JUST -- IT'S THE IE BROWSER WITH A DIFFERENT USER INTERFACE.



         22   Q.  OKAY.  AND YOU COUNT IT AS A MICROSOFT USER EVEN THOUGH



         23   MICROSOFT DOESN'T DERIVE A BOUNTY OR ANY ANCILLARY REVENUE



         24   FROM ADVERTISING, AND IT'S NOT POINTED TO MICROSOFT'S WEB



         25   SITE, CORRECT?
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          1   A.  YES.  AND THE REASON WHY THAT IS, IN FACT, THE



          2   APPROPRIATE -- ONE OF THE REASONS WHY THAT, IN FACT, IS



          3   APPROPRIATE IS THE ISSUE THAT WE'RE DEALING WITH IS THE



          4   INCENTIVE THAT DEVELOPERS HAVE TO WRITE APPLICATIONS THAT



          5   USE MICROSOFT-SPECIFIC TECHNOLOGY.



          6             THAT IS INFLUENCED NOT BY THE USER INTERFACE ON



          7   THE BROWSER, BUT BY THE UNDERLYING TECHNOLOGY.  THEREFORE,



          8   THE RELEVANT -- FROM OUR POINT OF VIEW, OR FROM THE POINT OF



          9   VIEW OF THE ECONOMICS OF THIS CASE, A BROWSER -- AN IE



         10   BROWSER THAT HAS A DIFFERENT USER INTERFACE ON TOP OF IT,



         11   WHETHER IT'S THE CHRISTMAS BROWSER OR ANY ONE OF A HALF



         12   DOZEN SUCH SHELLS THAT HAVE BEEN ADDED, ARE IE BROWSERS FROM



         13   THE POINT OF VIEW OF APPLICATIONS WRITERS WRITING



         14   APPLICATIONS OR APPLETS, AND THAT'S THE FOCUS OF, QUOTE, THE



         15   BROWSER SHARE.



         16             WHAT MICROSOFT IS TRYING TO DO HERE IS TO INCREASE



         17   THE PERCENTAGE OF IE TECHNOLOGIES BASED -- THAT IS TO SAY,



         18   IE BROWSERS, NOT, AS IS CLEAR, MAKE A LOT OF MONEY OFF THE



         19   INTERNET IN THE SENSE OF ADVERTISING.



         20   Q.  OKAY.  AND YOUR BELIEF IS THAT MICROSOFT IS NOT TRYING



         21   TO MAKE A LOT OF MONEY OFF THE INTERNET, CORRECT?



         22   A.  OH, I THINK NOW, BUT THE QUESTION IS AT THE TIME THAT



         23   THEY WERE MAKING THESE DECISIONS, WHY IS IT THAT THEY WANTED



         24   TO INCREASE BROWSER SHARE.  AND I THINK THAT, YOU KNOW, IT



         25   SPEAKS EXACTLY TO THE POINT THAT YOU'RE MAKING.  MICROSOFT
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          1   CARES A GREAT DEAL ABOUT HAVING PEOPLE USE BROWSERS THAT USE



          2   IE TECHNOLOGIES, EVEN THOUGH, AS YOU'RE POINTING OUT, THERE



          3   IS NO DIRECT REVENUE TO MICROSOFT FROM ADVERTISING OR OTHER



          4   SOURCES.



          5             THE REASON WHY MICROSOFT CARES AND TRACKS SHARES



          6   IN TERMS OF TECHNOLOGIES RATHER THAN THE USER INTERFACE IS



          7   BECAUSE THAT'S THE RELEVANT METRIC IN TERMS OF DECISIONS



          8   MADE BY DEVELOPERS.



          9   Q.  NOW, DO YOU KNOW WHO, BESIDES HEWLETT PACKARD, SHIPS THE



         10   ENCOMPASS BROWSER ON ITS DESKTOP?



         11   A.  NO.



         12   Q.  DO YOU KNOW THAT COMPAQ, THE LARGEST P.C. MANUFACTURER



         13   IN THE WORLD, DOES?



         14   A.  THAT SEEMS PERFECTLY REASONABLE.



         15   Q.  DO YOU KNOW THAT SONY AND ACER DO AS WELL?



         16   A.  I WILL TAKE YOUR WORD FOR IT.



         17   Q.  DO YOU KNOW THAT, BY SOME ESTIMATES, 70 PERCENT OF ALL



         18   COMPUTERS SOLD AT RETAIL TODAY HAVE THIS BROWSER, AS WELL AS



         19   INTERNET EXPLORER?



         20   A.  I DON'T KNOW.



         21   Q.  OKAY.  DO YOU KNOW -- HAVE YOU LOOKED AT ANY KEYBOARDS



         22   FOR NEW COMPUTERS BEING SOLD THESE DAYS?



         23   A.  YOU'RE NOT THINKING ERGONOMIC?



         24   Q.  NO.  I'M THINKING ABOUT --



         25   A.  YOU'RE THINKING ABOUT INTERNET ACCESS BUTTONS?
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          1   Q.  YES.



          2   A.  OKAY.



          3   Q.  DO YOU KNOW THAT COMPUTERS NOW -- MOST P.C.'S NOW HAVE



          4   INTERNET ACCESS BUTTONS?



          5   A.  I CAN'T SAY THAT MOST DO.  I'D SAY THAT -- THERE ARE



          6   COMPUTERS OUT THERE THAT HAVE INTERNET ACCESS BUTTONS ON THE



          7   KEYBOARD.



          8   Q.  AND WHO SELECTS WHICH BROWSER OR BROWSING SOFTWARE



          9   LAUNCHES FROM THE INTERNET ACCESS BUTTON?



         10   A.  I BELIEVE THE OEM DOES.



         11   Q.  THE OEM DOES.  SO THEY CAN PUT ANYBODY'S BROWSING



         12   SOFTWARE THEY WANT THAT GETS LAUNCHED WHEN THE PERSON HITS



         13   THAT BUTTON RIGHT ON THE KEYBOARD, RIGHT?



         14   A.  THAT'S MY RECOLLECTION.



         15   Q.  OKAY.  HAVE YOU EVER TRIED TO FIND OUT HOW MANY PEOPLE



         16   USE THE PROMINENT BUTTON ON THE KEYBOARD, AS OPPOSED TO SOME



         17   ICON ON THE DESKTOP TO CHOOSE THEIR BROWSING SOFTWARE?



         18   A.  NO.



         19   Q.  DO YOU THINK THAT WOULD BE RELEVANT TO YOUR OPINIONS ON



         20   THE RESTRICTIVENESS OF ANYTHING YOU'RE TESTIFYING ABOUT



         21   TODAY?



         22   A.  NO.  MY OPINIONS RELATE TO THE DIFFICULTIES THAT ARE



         23   CREATED OR WERE CREATED BY MICROSOFT IN TERMS -- OR FOR



         24   NETSCAPE IN TERMS OF GETTING ITS BROWSER TO USERS, NOT THE



         25   EXTENT TO WHICH -- AND, OBVIOUSLY, NOT THE EXTENT TO WHICH
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          1   THERE MAY NOT BE SOME ALTERNATIVES THAT ARE AVAILABLE.



          2             THE POINT IS THAT MICROSOFT'S ACTIONS HAVE



          3   SIGNIFICANTLY INCREASED THE COST TO NETSCAPE AND RESTRICTED



          4   THEIR ABILITY TO DISTRIBUTE, COST-EFFECTIVELY, BROWSERS TO



          5   USERS.  THERE ARE ALWAYS ALTERNATIVES THAT ARE AVAILABLE.



          6             MR. LACOVARA:  YOUR HONOR, I AM ABOUT TO MOVE TO A



          7   NEW LINE, BUT I'D LIKE TO GIVE THE WITNESS A HOMEWORK



          8   ASSIGNMENT OVER LUNCH, IF I COULD.  IT REQUIRES READING A



          9   LENGTHY DOCUMENT, AND I THINK IT MIGHT BE EXPEDITIOUS.



         10             THE COURT:  YOU CAN ASK HIM TO DO IT, IF YOU WISH.



         11   HE CAN READ IT IF HE WISHES.



         12             MR. LACOVARA:  I UNDERSTAND IT'S HIS CHOICE.



         13   BY MR. LACOVARA:



         14   Q.  COULD YOU GO TO PARAGRAPH 120 OF YOUR TESTIMONY, SIR, ON



         15   PAGE 56 IN WHICH YOU CITE A DOCUMENT?



         16   A.  YOU'RE JUST SO MUCH FASTER THAN I AM, MR. LACOVARA.  OF



         17   COURSE, YOU KNOW WHERE YOU'RE GOING.  120?



         18   Q.  120.  YOU CITE A DOCUMENT IN FOOTNOTE 98, WHICH IS



         19   GOVERNMENT EXHIBIT 413.  YOU SAY THAT THAT DOCUMENT EXPLAINS



         20   THAT, QUOTE, "'WINDOWS DISTRIBUTION -- FOR IE, AND AS A DRAW



         21   FOR PARTNERS' PROVIDED A 'COMPETITIVE LEVER' OVER NETSCAPE."



         22   A.  WELL, I DON'T THINK WE EVEN NEED TO READ THE DOCUMENT.



         23   I HAVE READ THE DOCUMENT.



         24   Q.  AND IT DOESN'T SAY THAT, DOES IT?



         25   A.  NO, IT DOESN'T SAY THAT EXACTLY.  WHAT IT REFERS TO
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          1   IS -- I AM SORRY THIS GOT SCRAMBLED, BUT I CAN POINT TO THE



          2   SPOT -- WE DON'T NEED TO READ IT OVER THE WEEKEND.  I CAN



          3   POINT TO IT ON THE SPOT.



          4             MR. LACOVARA:  MAY I APPROACH, YOUR HONOR?



          5             THE COURT:  SURELY.



          6             MR. LACOVARA:  I AM HANDING THE WITNESS GOVERNMENT



          7   EXHIBIT 413.



          8             THE COURT:  THE RECORDS WILL SO REFLECT.



          9             WE'LL TAKE OUR NOONTIME RECESS AND RECONVENE AT



         10   2:00.



         11             (WHEREUPON, AT 12:23 P.M., THE ABOVE-ENTITLED



         12   MATTER WAS RECESSED FOR LUNCH.)
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