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         1                    P R O C E E D I N G S





         2           THE COURT:  YOU ARE LOSING YOUR GALLERY.





         3           MR. LACOVARA:  I HOPE IT'S THE HOLIDAY AND NOT





         4  ME, YOUR HONOR.





         5                 CONTINUED CROSS-EXAMINATION





         6  BY MR. LACOVARA:





         7  Q.   DR. WARREN-BOULTON, WHEN WE BROKE FOR LUNCH, WE WERE





         8  TALKING ABOUT GOVERNMENT EXHIBIT 336.  IF I COULD HAVE THE





         9  EXCEPT OF YOUR TESTIMONY BACK ON THE SCREEN, AT THE END OF





        10  THE QUOTATION THAT YOU MAKE, WHICH IS UP ON THE SCREEN





        11  NOW--





        12  A.   I'M SORRY, YOU ARE ON PAGE--





        13  Q.   THIS IS YOUR TESTIMONY ACTUALLY REPRODUCED ON THE





        14  SCREEN.





        15  A.   RIGHT.





        16  Q.   HAVE YOU THE ELLIPSIS, AND THIS IS WHAT YOU INCLUDED





        17  IN YOUR TESTIMONY; CORRECT?  AND IT ENDS WITH, "ONE





        18  CONSEQUENCE OF THIS FEATURE RACE IS THAT BROWSERS ARE





        19  EVOLVING FROM RELATIVELY SIMPLE PIECES OF SOFTWARE INTO





        20  LARGE PROGRAMS ENHANCED WITH VARIOUS EXTENSIONS."





        21           NOW, HERE IS WHAT YOU OMITTED FROM THAT





        22  QUOTATION, "THAT ENGAGE EVERY ELEMENT OF A PERSONAL





        23  COMPUTER."





        24           WHY DID YOU OMIT MR. GATES'S VIEW THAT THE





        25  EXTENSIONS THAT WILL COME OUT OF BROWSERS WILL ENGAGE�
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         1  EVERY ELEMENT OF A PERSONAL COMPUTER?





         2  A.   DIDN'T SEEM TO BE DIRECTLY APROPOS TO THE QUOTE.  I





         3  THINK I BETTER TAKE A LOOK AT WHERE WE ARE.





         4  Q.   WE ARE IN YOUR TESTIMONY, AND WE ARE EXTENDING YOUR





         5  QUOTATION OF THE THIRD FULL PARAGRAPH ON THE SECOND PAGE





         6  OF GOVERNMENT EXHIBIT 336.  YOU OMITTED THE LAST EIGHT





         7  WORDS OF A SENTENCE OF MR. GATES'S.





         8           THE COURT:  FOOTNOTE 43, I THINK.





         9           THE WITNESS:  OKAY, AND ON 336 WE ARE IN THE--





        10  BY MR. LACOVARA:





        11  Q.   THIRD FULL PARAGRAPH THAT BEGINS WITH PAGE TWO,





        12  BEGINS WITH "ONE CONSEQUENCE."





        13           DO YOU SEE IT, SIR?





        14  A.   YES, I THOUGHT--I DID MAKE THE POINT.





        15  Q.   WHY DID YOU OMIT THAT "ENGAGE EVERY ELEMENT OF A





        16  PERSONAL COMPUTER"?  THAT'S THE QUESTION.





        17  A.   EXTENSIONS?  WELL, ONE POSSIBILITY IS I MAY NOT HAVE





        18  UNDERSTOOD THAT IT ADDED ANYTHING SIGNIFICANT.  THE POINT





        19  THAT I WAS TRYING TO MAKE HERE IS THAT THE BROWSERS--THE





        20  COMPETITION AMONGST BROWSERS HAS GENERATED MORE COMPLEX





        21  AND BETTER BROWSERS.  I THINK THAT'S BEEN ENHANCED WITH





        22  VARIOUS EXTENSIONS.





        23  Q.   WELL, LET ME ASK YOUR INTERPRETATION OF THE DOCUMENT





        24  THAT YOU QUOTE.





        25           DO YOU AGREE THAT AN OPERATING SYSTEM ENGAGES�
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         1  EVERY ELEMENT OF A PERSONAL COMPUTER?





         2  A.   I'M NOT SURE WHAT THAT ENGAGE EVERY ELEMENT OF A





         3  PERSONAL COMPUTER, WHAT MR. GATES HAD IN MIND HERE.





         4  Q.   I SEE.  DO YOU MEAN WHAT HE MEANS BY "VARIOUS





         5  EXTENSIONS"?  THAT PART YOU DID QUOTE.





         6  A.   YES.  HE MEANS, I THINK, WHAT THEY ARE CALLING





         7  INTERNET-CENTRIC APPLICATIONS.





         8  Q.   SO, YOU DO HAVE AN UNDERSTANDING WHAT IT MEANS FOR AN





         9  INTERNET-CENTRIC APPLICATION, IF THAT'S WHAT HE MEANT, TO





        10  ENGAGE EVERY ELEMENT OF A PERSONAL COMPUTER, DON'T YOU,





        11  SIR?





        12  A.   I DON'T UNDERSTAND WHAT THE ADDITIONAL--THAT'S A





        13  FAILING ON MY PART, BUT THE ADDITIONAL, SHALL WE SAY,





        14  VALUES THAT ENGAGE EVERY ELEMENT OF A PERSONAL COMPUTER.





        15  Q.   YOU DIDN'T OMIT THIS, BY ANY CHANCE, BECAUSE YOU





        16  THOUGHT IT SUGGESTED THAT MR. GATES BELIEVED THAT BROWSERS





        17  WERE NATURALLY INTEGRATED INTO OPERATING SYSTEMS, DID YOU,





        18  SIR?





        19  A.   NO.





        20  Q.   DID YOU THINK ABOUT THAT ISSUE AT ALL?





        21  A.   I THINK IN LOOKING AT THIS, MY REACTION IS THE POINT





        22  I WAS TRYING TO MAKE IS THAT BROWSERS WERE BECOMING BETTER





        23  PRODUCTS, AND THAT'S THE POINT THAT I'M TRYING TO MAKE





        24  HERE.





        25  Q.   OKAY.�
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         1  A.   I MUST ADMIT THE MEANING OF "ENGAGE EVERY ELEMENT OF





         2  A PERSONAL COMPUTER" LARGELY ESCAPES ME.





         3  Q.   OKAY.  LET ME ASK YOU ABOUT A COUPLE OF OTHER





         4  SENTENCES IN THIS DOCUMENT THAT YOU DO NOT QUOTE IN YOUR





         5  TESTIMONY.  GO DOWN ABOUT FIVE PARAGRAPHS ON THE SAME PAGE





         6  OF THE PARAGRAPH THAT BEGINS "UNDER ORDINARY





         7  CIRCUMSTANCES."





         8  A.   YES.





         9  Q.   "IT WOULD SEEM UNATTRACTIVE TO BUILD AN INCOMPATIBLE





        10  OPERATING SYSTEM ON TOP OF AN EXISTING OPERATING SYSTEM."





        11  A.   YES.





        12  Q.   DO YOU AGREE WITH THAT STATEMENT?





        13  A.   AGAIN, I'M NOT SURE THAT EITHER I FULLY UNDERSTAND





        14  IT, OR I THINK THIS MEMO THAT MR. GATES WAS--I DON'T WANT





        15  TO SAY HE WASN'T SEEING THE FUTURE COMPLETELY.





        16           THE ASSUMPTION UNDERNEATH THAT PARAGRAPH APPEARS





        17  TO BE THAT THE ALTERNATIVE THAT THE COMPETITION THAT HE





        18  WAS FACED WAS SOMETHING WHICH WAS INCOMPATIBLE WITH





        19  WINDOWS.





        20           IT MAY BE THE CASE THAT WHEN, AS WE DISCUSSED





        21  BEFORE, WHEN MICROSOFT FIRST LOOKED AT THE THREAT THAT WAS





        22  POSED BY THE BROWSER, THEY WERE THINKING LARGELY IN TERMS





        23  OF THE BROWSER, WITH APPLICATIONS ON TOP OF THE BROWSER,





        24  AND SO YOU WOULD HAVE APPLICATIONS ON TOP OF A BROWSER ON





        25  TOP OF AN OPERATING SYSTEM.  I THINK--AND THAT MAY BE THE�
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         1  REASON WHY HE'S REFERRING TO THE TERM "INCOMPATIBLE."  AS





         2  IT TURNS OUT WITH JAVA TECHNOLOGY, THE DRIVE WAS PRECISELY





         3  TO PRODUCE COMPATIBILITY, AND IT WAS THE COMPATIBILITY





         4  THAT TURNED OUT TO BE THE THREAT.





         5           SO, TO THE EXTENT THAT HE'S ARGUING HERE THAT





         6  THERE IS--UNDER ORDINARY CIRCUMSTANCE, WHICH WOULD SEEM





         7  ATTRACTIVE TO BUILD AN INCOMPATIBLE OPERATING SYSTEM, THAT





         8  SENTENCE MAKES SENTENCE.  I GUESS MY QUESTION IS,





         9  FACTUALLY, IS THAT WHAT REALLY TURNED OUT TO BE WHAT'S





        10  GOING ON, AND MY UNDERSTANDING OF FACT IS THAT'S NOT





        11  CORRECT.  IT IS, PERHAPS, BECAUSE IT TURNED OUT NOT TO BE





        12  INCOMPATIBLE.





        13  Q.   DO YOU KNOW WHAT THE DATE OF THIS DOCUMENT IS?





        14  A.   1996.





        15  Q.   IT'S A YEAR AFTER THE INTERNET TIDAL WAVE MEMORANDUM;





        16  RIGHT?





        17  A.   YES.





        18  Q.   AND IT'S AFTER NETSCAPE HAD BUILT A JAVA VIRTUAL





        19  MACHINE INTO NAVIGATOR; CORRECT?





        20  A.   YES.





        21           I JUST DON'T UNDERSTAND--





        22  Q.   CAN YOU ANSWER MY QUESTION, PLEASE, SIR?





        23  A.   YES.





        24  Q.   I DON'T MEAN TO INTERRUPT YOU.





        25  A.   AND I APOLOGIZE FOR INTERRUPTING YOU.�
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         1  Q.   IT'S AFTER NETSCAPE HAD A JAVA VIRTUAL MACHINE?





         2  A.   YES, I BELIEVE SO.





         3  Q.   AND IT WAS AFTER MICROSOFT WINDOWS 95 HAD A VIRTUAL





         4  MACHINE; CORRECT.





         5  A.   HMM-UMM.  THAT'S WHY I SIMPLY DON'T UNDERSTAND WHY





         6  HE'S REFERRING TO IT AS INCOMPATIBLE.





         7  Q.   DO YOU SEE MR. GATES'S REFERENCE TO NETSCAPE STRATEGY





         8  COULD CONCEIVABLE WORK IF MICROSOFT WASN'T BRINGING





         9  FAST-PACED INNOVATION TO WINDOWS?





        10  A.   YES.





        11  Q.   IS THAT, IN YOUR MIND, A FAIR STATEMENT OF WHAT





        12  MICROSOFT'S STRATEGY WAS IN TERMS OF COMPETING WITH WHAT





        13  YOU CALLED THE CROSS-PLATFORM THREAT?





        14           THE COURT:  YOU'RE ASKING HIM TO READ MR. GATES'S





        15  MIND?  IS THAT WHAT YOU'RE ASKING HIM TO DO?





        16           MR. LACOVARA:  YOUR HONOR, I'M ASKING HIM TO





        17  COMMENT ON A DOCUMENT THAT HE HAS QUOTED IN HIS TESTIMONY





        18  AND WHICH, I THINK, HE PURPORTS TO PROFESS AN





        19  UNDERSTANDING OF WHAT MR. GATES'S--





        20           THE COURT:  THE TENOR OF YOUR QUESTIONS IS THAT





        21  YOU'RE ASKING HIM TO FIGURE OUT WHAT IT IS MR. GATES WAS





        22  TALKING ABOUT.





        23           MR. LACOVARA:  I THINK THE QUESTION I ASKED OR





        24  MEANT TO ASK, YOUR HONOR, IS WHETHER THAT SENTENCE





        25  COMPORTS WITH HIS UNDERSTANDING OF WHAT MICROSOFT'S--�
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         1           THE COURT:  WHAT MR. GATES WAS THINKING.





         2           MR. LACOVARA:  NOW, WHAT MICROSOFT'S STRATEGY WAS





         3  IN COMPETING WITH NETSCAPE.





         4           THE COURT:  WHAT'S THE DIFFERENCE?





         5           MR. LACOVARA:  HE'S MADE A GREAT DEAL OF





         6  TESTIMONY, YOUR HONOR, ABOUT HIS JUDGMENT--





         7           THE COURT:  I'M NOT GOING TO STOP YOU.  THERE HAS





         8  BEEN NO OBJECTION, BUT I DON'T THINK IT'S FAIR TO ASK HIM





         9  TO TRY TO READ MR. GATES'S MIND.





        10           MR. LACOVARA:  I WILL WITHDRAW THE QUESTION, YOUR





        11  HONOR.





        12           THE COURT:  YOU DON'T HAVE TO WITHDRAW IT.  THERE





        13  HAS BEEN NO OBJECTION.





        14           MR. LACOVARA:  ALL RIGHT.  I SHALL JUST MOVE ON.





        15  BY MR. LACOVARA:





        16  Q.   LET ME ASK YOU TO TAKE A LOOK AT ANOTHER PARAGRAPH,





        17  INDEED THE LAST PARAGRAPH ON THE PAGE, AND I WILL JUST ASK





        18  IF YOU AGREE WITH THE STATEMENT THAT IT MAKES LITTLE SENSE





        19  TO HAVE TWO SEPARATE WORLDS, ONE FOR PC APPLICATIONS





        20  RUNNING WINDOWS AND THE OTHER FOR INTERNET APPLICATIONS





        21  WRITTEN FOR A BROWSER OPERATING SYSTEM.





        22  A.   I CERTAINLY AGREE IT MAKES VERY LITTLE SENSE TO





        23  MICROSOFT TO HAVE TWO SEPARATE WORLDS, ONE WITH PC





        24  APPLICATIONS RUNNING WINDOWS AND THE OTHER FOR INTERNET





        25  APPLICATIONS WRITTEN FOR A BROWSER SYSTEM.�
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         1           I MEAN, HE'S SAYING IT'S OUR GOAL, MICROSOFT'S





         2  GOAL, IS TO MELD THE BEST OF THE PC TO THE BEST OF THE





         3  WEB, CREATING A SINGLE WORLD OF GREAT PROMISE.  AND FROM





         4  MICROSOFT'S POINT OF VIEW, AS LONG AS THAT SINGLE WORLD IS





         5  A MICROSOFT WORLD, THAT'S A WORLD OF GREAT PROMISE, BUT





         6  IT'S A WORLD OF GREAT PROMISE TO MICROSOFT.





         7           AND SO, I FIND THAT SENTENCE PERFECTLY REASONABLE





         8  WRITTEN BY SOMEBODY WHO BASICALLY DOESN'T WANT TO FACE





         9  SORT OF A COMPETITIVE ALTERNATIVE.





        10  Q.   AND SO YOU WOULD AGREE MICROSOFT HAD A DIFFERENT





        11  VISION OF WHAT TECHNICAL PROGRESS WOULD LOOK LIKE FROM THE





        12  VISION THAT YOU ARE PROMOTING IN YOUR TESTIMONY; RIGHT?





        13  A.   THERE ARE, IN ANY MARKET, IN ANY INDUSTRY, FIRMS HAVE





        14  DIFFERENT, IF YOU LIKE, VISIONS.  THEY BELIEVE IN THOSE





        15  VISIONS, OTHERWISE--OR STRATEGIES--OTHERWISE, THEY





        16  WOULDN'T BE DOING THEM.





        17           THE QUESTION BECOMES:  WHO FINALLY DECIDES WHOSE





        18  VISION IS THE RIGHT VISION?  IS IT A DOMINANT PROVIDER WHO





        19  MANAGES TO MAKE SURE THAT OTHER PEOPLE'S VISIONS NEVER GET





        20  SEEN, OR IS THERE, IN FACT, A MARKET TEST TO SEE WHOSE





        21  VISION IS RIGHT?





        22           SIMPLY THE FACT YOU HAVE A VISION OUT THERE





        23  DOESN'T MEAN THAT YOU, THEREFORE, DESERVE--YOUR VISION





        24  BECOMES THE VISION.  TO AN ECONOMIST, THE QUESTION IS THE





        25  MARKET SHOULD MAKE THAT DECISION, NOT AN INDIVIDUAL,�
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         1  HOWEVER GOOD MR. GATES'S VISION IS.





         2  Q.   AND AS AN ECONOMIST, YOU DO NOT REGARD YOURSELF AS





         3  COMPETENT TO ADVISE THE COURT AS TO WHICH VISION IS BETTER





         4  IN TERMS OF THE TECHNOLOGY; CORRECT?





         5  A.   OH, I CERTAINLY WOULD AGREE, AND I THINK NOWHERE IN





         6  MY TESTIMONY IS THERE SUCH A STATEMENT.  MY TESTIMONY





         7  SIMPLY SAYS, AS AN ECONOMIST, THAT THE CHOICE--THE CHOICE





         8  REALLY SHOULD BE MADE IN THE MARKET ON A LEVEL PLAYING





         9  FIELD WITHOUT THE INFLUENCE OF EXCLUSIVITY IN OTHER





        10  CONTRACTS.  THAT'S ALL I'M SAYING.  I'M NOT TELLING YOU





        11  WHICH IS THE BEST WORLD FOR THE FUTURE.





        12  Q.   DR. WARREN-BOULTON, ARE YOU AWARE THAT MARC--YOU KNOW





        13  WHO MARC ANDREESSEN IS; RIGHT?





        14  A.   YES.





        15  Q.   ARE YOU AWARE THAT HE HAS STATED THAT MICROSOFT IS





        16  THE FIRM THAT'S DOING THE WORK TO MAKE THE JAVA RUNTIME





        17  STABLE AND FAST?





        18  A.   NO.





        19  Q.   DO YOU KNOW THAT JAVA RUNTIME IS ANOTHER WAY OF





        20  SAYING JAVA VIRTUAL MACHINE?





        21  A.   YES.





        22  Q.   LET ME SHOW YOU DEFENDANT'S EXHIBIT 53, PLEASE.





        23           MR. LACOVARA:  IT'S ALREADY IN EVIDENCE, YOUR





        24  HONOR.





        25  BY MR. LACOVARA:�
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         1  Q.   ALL RIGHT.  AND I WOULD LIKE TO DIRECT YOUR ATTENTION





         2  TO THE PARAGRAPH THAT WILL SOON BE HIGHLIGHTED ON THE





         3  SCREEN.





         4  A.   I WOULD RATHER LOOK AT IT WITHOUT THE HIGHLIGHT.





         5  Q.   IT'S ON THE SECOND PAGE.





         6           AND PLEASE TELL ME WHEN YOU HAVE HAD AN ADEQUATE





         7  OPPORTUNITY TO REVIEW THE DOCUMENT.





         8           (WITNESS REVIEWS DOCUMENT.)





         9  A.   YES.





        10  Q.   OKAY.  DO YOU HAVE ANY BASIS TO DISAGREE WITH





        11  MR. ANDREESSEN'S STATEMENT THAT THE WORK IS TO MAKE THE





        12  JAVA RUNTIME STABLE AND FAST, AND THAT THERE IS AN





        13  OPPORTUNITY TO DO THAT, AND RIGHT NOW IT'S MICROSOFT THAT





        14  IS DOING IT?





        15  A.   I LOOKED AT THAT.  I DON'T KNOW WHAT MR. ANDREESSEN





        16  IS REALLY TALKING ABOUT THERE.





        17  Q.   YOU DON'T KNOW WHAT IT MEANS FOR A JAVA RUNTIME TO BE





        18  STABLE AND FAST?





        19  A.   NO, I DON'T KNOW WHAT MR. ANDREESSEN IS GETTING AT





        20  THERE.





        21  Q.   CAN YOU ANSWER MY QUESTION.  DO YOU KNOW WHAT IT





        22  MEANS FOR JAVA RUNTIME TO BE STABLE AND FAST?





        23  A.   IT MEANS FOR A (SIC) APPLICATION WRITTEN IN JAVA TO





        24  NOT CRASH AND RUN QUICKLY WHEN IT IS RUN THROUGH A JAVA





        25  VIRTUAL MACHINE ON AN OPERATING SYSTEM.�
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         1  Q.   AND YOU MENTIONED BEFORE THAT YOU WANT MICROSOFT TO





         2  BE COMPETING ON A LEVEL PLAYING FIELD, I THINK WERE YOUR





         3  WORDS; RIGHT?





         4  A.   YES.





         5  Q.   DOES ANYTHING LEVEL THE PLAYING FIELD MORE THAN THE





         6  FACT--EXCUSE ME.





         7           DOES ANYTHING LEVEL THE PLAYING FIELD BETWEEN





         8  CROSS-PLATFORM AND PLATFORM-SPECIFIC APPLICATIONS MORE





         9  DRAMATICALLY AND RADICALLY THAN THE FACT THAT MICROSOFT





        10  BUILT THE MOST STABLE AND FAST JAVA VIRTUAL MACHINE





        11  ANYWHERE, SO THAT ANYONE THAT WANTS TO WRITE A





        12  CROSS-PLATFORM APPLICATION CAN MAKE SURE IT RUNS ON





        13  WINDOWS?





        14  A.   IF--WHAT I THINK--AND I'M SPECULATING HERE--WHAT





        15  MR. ANDREESSEN IS REFERRING TO IS MICROSOFT'S EFFORT TO





        16  MAKE ITS JAVA VIRTUAL MACHINE RUN STABLE AND FAST.  THAT,





        17  OF COURSE, IS AN INDUCEMENT FOR PEOPLE TO WRITE





        18  APPLICATIONS USING MICROSOFT-SPECIFIC TECHNOLOGIES LIKE





        19  JDIRECT.





        20           IN DOING THAT, YOU MAKE THE APPLICATION UNABLE TO





        21  WORK OR WORK WORSE ON OTHER OPERATING SYSTEMS.  THIS IS





        22  NOT MAKING JAVA, IN GENERAL, RUN--OR JVM'S, IN





        23  GENERAL--RUN STABLE AND FAST.  TO THE EXTENT I CAN FIGURE





        24  OUT WHAT MR. ANDREESSEN IS TALKING ABOUT, HE'S TALKING





        25  ABOUT THE MICROSOFT VERSION OF A JVM.�
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         1  Q.   OKAY.  DOES THE MICROSOFT VERSION OF A JVM RUN





         2  HUNDRED-PERCENT PURE JAVA APPLICATIONS?





         3  A.   I THINK I'LL PROBABLY LEAVE THAT MAINLY TO, I THINK,





         4  MR.--YOU HAVE AN EXPERT FROM SUN, BUT IT IS MY





         5  UNDERSTANDING THAT A JAVA VIRTUAL MACHINE ON A--IN IE ON





         6  WINDOWS WILL RUN APPLICATIONS THAT ARE WRITTEN IN PURE





         7  JAVA, THE FIRST VERSION OF JAVA, BUT NOT, PERHAPS, IN THE





         8  SUN'S EXTENDED VERSION OF JAVA.  AND HERE YOU HAVE REACHED





         9  THE END OF MY KNOWLEDGE, AND I THINK WE ARE IN THE MIDDLE





        10  OF THE SUN/MICROSOFT SUIT.





        11  Q.   I WILL REPRESENT TO YOU, DR. WARREN-BOULTON, THAT





        12  THERE IS TESTIMONY IN THIS RECORD THAT SAYS THAT LOTUS





        13  DEVELOPMENT CORPORATION RAN TESTS IN WHICH THEY COMPARED





        14  THE SPEED RUNNING E SUITE, THE PRODUCT WE TALKED ABOUT





        15  BEFORE, ON NETSCAPE'S JVM AND THE JVM IN THE INTERNET





        16  EXPLORER SOFTWARE AND FOUND IT RAN ON IE THREE TIMES





        17  FASTER.  LET ME MAKE THAT REPRESENTATION TO YOU AND ASK IF





        18  THAT CHANGES YOUR UNDERSTANDING OF THE JVM IN WINDOWS AT





        19  ALL.





        20  A.   NO.





        21  Q.   OKAY.  WHY DOES MICROSOFT HAVE A JAVA VIRTUAL MACHINE





        22  THAT RUNS A HUNDRED PERCENT PURE JAVA APPLICATION, SIR?





        23  A.   WHAT DO YOU MEAN BY HUNDRED-PERCENT PURE JAVA?  IT'S





        24  MY UNDERSTANDING THAT THERE ARE ALTERNATIVE JAVA API SETS





        25  IN WHAT SOME PEOPLE CALL--I CAN'T REMEMBER--JAVA 1.1�
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         1  VERSUS JAVA 1.2.





         2  Q.   LET ME JUST ASK YOUR UNDERSTANDING AND THEN WE WILL





         3  MOVE ON.





         4           DO YOU UNDERSTAND THAT MICROSOFT COMPELS ANY





         5  APPLICATIONS WRITER TO WRITE APPLICATIONS IN TAKING





         6  ADVANTAGE OF JDIRECT OR IN A LANGUAGE CALLED J-PLUS-PLUS?





         7  A.   THAT THEY COMPEL THEM TO DO THAT?





         8  Q.   YES.





         9  A.   IN THE SENSE--I'M NOT QUITE SURE HOW THEY COULD.





        10  THEY OFFER JDIRECT AND OTHER MICROSOFT TECHNOLOGIES WHICH





        11  ALLOW THAT APPLICATIONS WRITER TO DIRECTLY ACCESS API'S IN





        12  WINDOWS.  AND IN DOING SO, MAKE THOSE APPLICATIONS EITHER





        13  RUN BETTER OR LESS EXPENSIVE TO PRODUCE IF THEY ARE RUN ON





        14  WINDOWS, BUT ONLY ON WINDOWS.





        15  Q.   I TAKE IT YOU HAVE NOT EXAMINED THE DEVELOPMENT TOOLS





        16  THAT MICROSOFT OFFERS THAT ALLOW PEOPLE TO WRITE PROGRAMS





        17  OR APPLICATIONS FOR THE JVM IN WINDOWS; IS THAT CORRECT?





        18  A.   I AM NOT A PROGRAMMER, YES.





        19  Q.   AND YOU DON'T KNOW EXACTLY HOW DEVELOPERS AREN'T ABLE





        20  TO CHOOSE BETWEEN PURE JAVA, AS YOU WOULD USE THE TERM,





        21  AND A MICROSOFT IMPLEMENTATION OF THE JAVA PROGRAMMING





        22  LANGUAGE; IS THAT CORRECT?





        23  A.   NO, I THINK THAT'S A QUESTION WHERE I WOULD DEFER TO





        24  WHOEVER IS THE JAVA--THERE IS GOING TO BE, I GATHER, A





        25  JAVA EXPERT HERE.�
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         1  Q.   SEVERAL, IN FACT.





         2  A.   COULD VERY WELL BE.  I ONLY KNOW OF ONE.





         3  Q.   COULD YOU TURN TO PARAGRAPH 71 ON PAGE 32, PLEASE.





         4  WE ARE NOW IN THE SECTION OF YOUR TESTIMONY IN WHICH YOU





         5  OPINE THAT BROWSERS AND OPERATING SYSTEMS ARE SEPARATE





         6  PRODUCTS.





         7  A.   YES.





         8  Q.   AND YOU MAKE SOME STATEMENTS HERE ABOUT--YOU SAID,





         9  "THE APPROPRIATE ECONOMIC DEFINITION OF A SEPARATE PRODUCT





        10  IS AN ITEM FOR WHICH THERE IS SUFFICIENT DEMAND SUCH THAT





        11  IT IS EFFICIENT TO OFFER THAT ITEM SEPARATELY FROM OTHER





        12  ITEMS."





        13           DO YOU SEE THAT?





        14  A.   YES.





        15  Q.   CAN YOU TELL ME THE COMPONENTS OR HOW YOU DETERMINE





        16  WHAT IS EFFICIENT IN THIS CONTEXT.





        17  A.   THE USUAL DEFINITION OF AN ECONOMIST IS WOULD BE





        18  PROFITABLE IN A COMPETITIVE ENVIRONMENT.





        19  Q.   AND WHEN YOU'RE DETERMINING WHAT WOULD BE PROFITABLE





        20  IN WHAT YOU CALL A COMPETITIVE ENVIRONMENT, DOES THE





        21  MARGINAL COST OF PRODUCING THE SEPARATE ITEM OR THE ITEM





        22  SEPARATELY MATTER?





        23  A.   THE INCREMENTAL COST WOULD, YES.





        24  Q.   DOES THE DEVELOPMENT COST OF THE SEPARATE ITEM





        25  MATTER?�



                                                           18





         1  A.   IT WOULD DEPEND ON WHETHER THAT WAS AN INCREMENTAL





         2  COST OR NOT.





         3  Q.   DOES THE ABILITY OF RECOUPING ANY INCREMENTAL





         4  DEVELOPMENT COST BY PROVIDING THE ITEMS TOGETHER, DOES





         5  THAT MATTER?





         6  A.   I'M SORRY?





         7  Q.   DOES THE PROVIDERS' ABILITY TO RECOUP ANY INCREMENTAL





         8  DEVELOPMENT COSTS, EVEN IF IT PROVIDES THE ITEMS TOGETHER,





         9  DOES THAT MATTER?





        10  A.   I--YOU ARE GOING TO HAVE TO EXPLAIN--I HAVE IN MY





        11  MIND--MAYBE I'M OUT OF CONTEXT HERE.  WE ARE ASKING THE





        12  QUESTION, I WAS ASSUMING, SPECIFICALLY IF WINDOWS 98 WERE





        13  SUPPLIED SEPARATELY FROM THE BROWSER--AM I IN A DIFFERENT





        14  CONTEXT FROM WHERE YOU ARE?





        15  Q.   WE ARE IN THE GENERAL CONTEXT OF THIS PARAGRAPH RIGHT





        16  HERE OF AN ECONOMIST, AND I'M ASKING YOU QUESTIONS ABOUT





        17  THE WAY YOU APPLY ECONOMIC THEORY, AND STARTING WITH





        18  FOUNDATION QUESTIONS, WE WILL MOVE ON TO SPECIFICS IN A





        19  MOMENT.





        20  A.   YOU BETTER ASK IT TO ME AGAIN.





        21  Q.   IN DECIDING WHETHER IT IS EFFICIENT TO PROVIDE TWO





        22  ITEMS SEPARATELY, DOES THE ABILITY OF THE PROVIDER TO





        23  RECOUP ANY INCREMENTAL DEVELOPMENTAL COSTS ASSOCIATED WITH





        24  WHAT COULD BE THE SEPARATE ITEM, EVEN IF THE ITEM IS





        25  PROVIDED TOGETHER, DOES THAT MATTER?�
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         1  A.   AT THE MOMENT I DON'T SEE HOW, BUT PERHAPS I WILL AS





         2  WE GO ALONG.





         3  Q.   THAT WAS AN ACCEPTABLE ANSWER.





         4  A.   THE SHORT THING IS I DON'T UNDERSTAND THE QUESTION.





         5  Q.   FINE.  I WILL MOVE ON.





         6           DO ANY TECHNICAL BENEFITS OR USER ADVANTAGES FROM





         7  RECEIVING THE TWO ITEMS TOGETHER, DOES THAT MATTER?





         8  A.   WHAT DO YOU MEAN BY RECEIVING THE TWO ITEMS TOGETHER?





         9  YOU MEAN AS OPPOSED TO SEPARATELY?





        10  Q.   YES, SIR, AS OPPOSED TO SEPARATELY.





        11  A.   IT'S CERTAINLY NOT CENTRAL.  THE QUESTION THAT WE ARE





        12  ASKING IS NOT WHETHER IT'S WORTH IT OR GOOD IDEA OR





        13  EFFICIENT TO PROVIDE THE PRODUCT COMBINED.  IT'S WHETHER





        14  ALSO EFFICIENT TO PROVIDE IT SEPARATELY.





        15           SO, IF YOU'RE ASKING ME IS IT RELEVANT HOW MUCH,





        16  SHOULD WE SAY, OF A VALUE IT IS TO CERTAIN CUSTOMERS TO BE





        17  ABLE TO HAVE IT COMBINED, IS THAT RELEVANT TO THE QUESTION





        18  OF SHOULD IT BE PROVIDED SEPARATELY, ONLY IN THE SENSE





        19  THAT IF IT WERE THE CASE THAT THE VALUE TO SO MANY PEOPLE





        20  OF HAVING IT COMBINED WAS SO LARGE AND SO UBIQUITOUS THAT





        21  THERE WASN'T ANY VALUE TO ANYBODY ELSE LEFT TO HAVE IT





        22  SEPARATELY SUCH THAT THAT VALUE TO HAVE IT SEPARATELY WAS





        23  SO SMALL WAS LESS THAN THE COST OF PROVIDING AN





        24  INCREMENTAL COST TO PROVIDING IT SEPARATELY, I SUPPOSE YOU





        25  COULD SAY IT WAS RELEVANT.  BUT THE CENTRAL QUESTION IS�
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         1  WHAT'S THE VALUE TO THE GROUP OF PEOPLE WHO WANT IT





         2  SEPARATELY, NOT WHAT'S THE VALUE TO THE GROUP OF PEOPLE





         3  WHO WOULD LIKE IT COMBINED.





         4  Q.   AND DOES THE FACT THAT--LET ME WITHDRAW THAT ASK YOU





         5  A QUESTION ABOUT THE END OF THIS PARAGRAPH WHERE YOU





         6  SAY--I'M SORRY, THE CARRYOVER SENTENCE--WHERE YOU SAY THAT





         7  IN THE SPECIFIC CONTEXT WE ARE DEALING WITH HERE, NAMELY





         8  COULD MICROSOFT SUPPLY A PRODUCT CONSISTING OF THE WINDOWS





         9  OPERATING SYSTEM BUT, QUOTE, FROM THE USER'S PERSPECTIVE





        10  WITHOUT IE.





        11  A.   YES.





        12  Q.   WHAT DO YOU MEAN BY PROVIDING, AT LEAST FROM THE





        13  USER'S PERSPECTIVE, WITHOUT IE?





        14  A.   FROM THE POINT OF VIEW OF A USER, WHETHER OR NOT IT





        15  HAS--WHETHER OR NOT HE CAN USE IE ON THE MACHINE.  SINCE





        16  HE--CERTAINLY, I CAN'T SEE UNDERLYING SOFTWARE, AND HE





        17  DOESN'T SEE UNDERLYING SOFTWARE CODE.





        18           SO, A USER WHO DOESN'T--IF YOU DON'T SEE IT--IF





        19  YOU DON'T SEE IT, IT'S NOT THERE.  IT'S LIKE, I GUESS, THE





        20  TREE THAT FELL IN THE FOREST AND NOBODY HEARD IT.  IF HE





        21  CAN'T SEE IT OR USE IT, FROM THE USER'S POINT OF VIEW,





        22  IT'S NOT THERE.





        23  Q.   SO, WHAT YOU'RE SAYING, I THINK, IS, YOU'RE NOT





        24  SETTING UP A CHOICE BETWEEN A VERSION OF WINDOWS 98 THAT





        25  HAS INTERNET EXPLORER CODE AND ONE THAT LACKS INTERNET�
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         1  EXPLORER CODE--LET ME FINISH, PLEASE--IS THE CHOICE





         2  BETWEEN WINDOWS 98 THAT HAS INTERNET EXPLORER CODE AND THE





         3  USER CAN GET TO IT, AND INTERNET EXPLORER--OR WINDOWS 98





         4  THAT HAS INTERNET EXPLORER TECHNOLOGIES BUT THE USER CAN'T





         5  GET TO IT BECAUSE ACCESS HAS BEEN REMOVED; ISN'T THAT





         6  RIGHT?





         7  A.   THAT'S A POSSIBILITY, BUT NOT THE ONLY ONE.





         8           IT'S MY UNDERSTANDING THAT SIMPLY DOING, IN





         9  EFFECT, AN ADD/UNINSTALL--THAT IS TO SAY, HAVING VIRTUALLY





        10  THE SAME CODE BUT SIMPLY THAT THE USER DOESN'T KNOW THAT





        11  IT'S THERE IS ONE WAY OF DOING IT.  THAT MAY NOT BE THE





        12  LEAST EXPENSIVE OR BEST WAY TO PROVIDE A SEPARATE PRODUCT,





        13  BUT IT IS MY UNDERSTANDING THAT THAT IS CERTAINLY A





        14  POSSIBILITY.





        15  Q.   WELL, DON'T YOU NEED TO KNOW WHAT THE LEAST EXPENSIVE





        16  WAY OF DOING THIS IS IF YOU'RE GOING TO MAKE JUDGMENTS





        17  ABOUT THE EFFICIENCY OF PROVIDING A PRODUCT SEPARATELY?





        18  A.   NO.





        19  Q.   YOU DON'T, OKAY.





        20           AND YOUR BASIS FOR UNDERSTANDING THAT YOU CAN DO





        21  WHAT YOU CALL THE ADD/UNINSTALL OR THE ADD/REMOVE, THAT'S





        22  PROFESSOR FELTEN'S REPORT; IS THAT CORRECT?





        23  A.   THAT'S CORRECT.





        24  Q.   AND ARE YOU AWARE OF ANY TECHNICAL DEGRADATIONS TO





        25  THE FUNCTIONING OF WINDOWS 98 THAT FOLLOW FROM DOING WHAT�
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         1  PROFESSOR FELTEN DID TO WINDOWS 98?





         2  A.   WELL, TWO POINTS.





         3  Q.   I'M SORRY, COULD I ASK FOR A YES-OR-NO ANSWER?





         4  A.   AM I AWARE OF ANY?





         5  Q.   YES, SIR.





         6  A.   NO.





         7           CAN I GO ON AT LENGTH?





         8  Q.   IF YOU FEEL THE NEED TO ELABORATE, I CANNOT STOP YOU,





         9  SIR.





        10  A.   MY APOLOGIES.





        11           ACTUALLY, I LOST MY TRAIN OF THOUGHT ANYWAY.





        12  PERHAPS IT'S JUST AS WELL.





        13           WHAT WAS THE QUESTION AGAIN?  THEN YOU WILL GET





        14  THE EXTENDED ANSWER.





        15  Q.   YOU LOWER MY INCENTIVE TO ASK IT AGAIN, BUT I WILL,





        16  SIR.





        17           THE QUESTION IS:  ARE YOU AWARE OF ANY TECHNICAL





        18  DEGRADATIONS TO THE OPERATING SYSTEM THAT FOLLOW FROM





        19  DOING TO WINDOWS 98 THAT WHICH PROFESSOR FELTEN DID TO





        20  WINDOWS 98?





        21  A.   OKAY.  SO, MY ANSWER IS NO, I AM NOT AWARE OF ANY,





        22  BUT IF, INDEED, THERE WERE TECHNICAL DEGRADATIONS TO





        23  WINDOWS 98, SUCH THAT IF YOU WERE PROVIDED WITH WINDOWS 98





        24  WITHOUT, SHOULD WE SAY, THE VISIBLE MEANS OF SUPPORT OF





        25  IE, IF THAT, IN FACT, WOULD AFFECT THE WAY IN WHICH�
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         1  WINDOWS 98 WOULD OPERATE EITHER BY ITSELF WITHOUT A





         2  BROWSER OR WITH NETSCAPE, THEN THAT WOULD MEAN IN THE





         3  MARKET PEOPLE WOULD LOOK AT THAT PRODUCT AND SAY, "I DON'T





         4  LIKE THAT PRODUCT VERY MUCH."  AND WHAT WOULD HAPPEN IS





         5  PEOPLE WOULDN'T CHOOSE IT, AND SO THE OUTCOME OF THE TEST





         6  WOULD BE, IN FACT, THAT PEOPLE WOULD SAY I DON'T WANT TO





         7  HAVE THE TWO PRODUCTS SEPARATELY.





         8  Q.   BUT IN THE REAL WORLD, NOT THE ECONOMIST'S WORLD, WHO





         9  GETS CRITICIZED FOR PUTTING A PRODUCT INTO THE MARKETPLACE





        10  THAT DOESN'T WORK RIGHT AND USERS SAY, "GEE, I DON'T LIKE





        11  THIS.  WHY DON'T WE GET THE OTHER ONE?"





        12  A.   USUALLY, THE PERSON WHO IS DIRECTLY PROVIDING THE





        13  PRODUCT IS CRITICIZED.  IN THIS PARTICULAR CASE, HOWEVER,





        14  I SHOULD MENTION THE DEPARTMENT OF JUSTICE WOULD BE





        15  CRITICIZED.  BUT I DON'T THINK THAT MICROSOFT--THERE IS





        16  ANY REASON WHY MICROSOFT CANNOT INFORM THE CUSTOMERS THAT





        17  THIS IS A WINDOWS 98 PRODUCT THAT DOES NOT HAVE IE.





        18  IMMEDIATE CUSTOMERS LIKE OEM'S SEEM TO BE QUITE CAPABLE OF





        19  UNDERSTANDING THAT, AND THERE IS NO REASON WHY MICROSOFT





        20  CAN'T EXPLAIN THAT TO CONSUMERS.





        21  Q.   NOW, LOOK AT PARAGRAPH 74, PLEASE, SIR.  YOU TALK





        22  ABOUT THE MARKET TEST.





        23           AND SPECIFICALLY, THE CONCEPT OF AN ENTITY THAT





        24  POSSESSES MONOPOLY POWER IN ONE PRODUCT EMPLOYING IT TO





        25  FORCE CUSTOMERS TO TAKE ANOTHER PRODUCT.�
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         1           LET ME ASK YOU FIRST:  IS YOUR PREMISE IN





         2  PARAGRAPH 74 AND ELSEWHERE THAT IF AN ENTITY COMBINES TWO





         3  FUNCTIONS BUT THERE IS SEPARATE DEMAND FOR THOSE TWO





         4  FUNCTIONS OR FUNCTIONS--DEMAND FOR THOSE TWO FUNCTIONS





         5  SEPARATELY, THEN THE COMBINED THING IS NECESSARILY TWO





         6  PRODUCTS?





         7  A.   THAT'S A QUESTION I JUST DON'T UNDERSTAND.





         8  Q.   LET ME GIVE YOU AN EXAMPLE.  THINK OF THE CLOCK





         9  RADIO.





        10  A.   UMM-HMM.





        11  Q.   THERE IS CERTAINLY DEMAND FOR CLOCKS WITHOUT RADIOS;





        12  CORRECT?





        13  A.   YES.





        14  Q.   AND THERE IS CERTAINLY DEMAND FOR RADIOS WITHOUT





        15  CLOCKS; CORRECT?





        16  A.   CORRECT.





        17  Q.   DO YOU CONSIDER A CLOCK RADIO TO BE ONE PRODUCT OR





        18  TWO?





        19  A.   A CLOCK RADIO?





        20  Q.   YES.





        21  A.   I THINK FROM AN ECONOMIC POINT OF VIEW, IF IT REALLY





        22  ADDS SOMETHING TO IT, THERE IS PROBABLY A THIRD COMPONENT.





        23  IT'S A CLOCK, A RADIO, AND A CLOCK RADIO.





        24  Q.   SO THE CLOCK RADIO ON MY NIGHT STAND IS THREE





        25  DIFFERENT PRODUCTS?�
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         1  A.   NO.  THE THIRD AS OPPOSED TO THREE.  YOU COULD SELL A





         2  CLOCK, YOU COULD SELL A RADIO, AND YOU COULD SELL A CLOCK





         3  RADIO.





         4  Q.   OKAY.  SOON THERE IS ONLY ONE CLOCK MAKER IN THE





         5  WORLD, AND THAT CLOCK MAKER FITS YOUR DEFINITION OF A





         6  MONOPOLIST.  OKAY?





         7  A.   OKAY.





         8  Q.   THE CLOCK MAKER SAYS, "I'M GOING TO PUT RADIOS IN ALL





         9  OF MY CLOCKS."





        10           IS THE CLOCK RADIO A SINGLE PRODUCT, OR IS IT





        11  MULTIPLE PRODUCTS?





        12  A.   THE CLOCK RADIO ITSELF?





        13  Q.   YES.





        14  A.   THE CLOCK RADIO WAS COMBINING TWO PRODUCTS INTO A





        15  CLOCK RADIO.





        16  Q.   WHICH--





        17  A.   SEPARATE PRODUCTS.





        18           YOU'RE SAYING TO ME I COULD HAVE A CLOCK, AND I





        19  CAN HAVE A RADIO.





        20  Q.   YES.





        21  A.   OKAY.  AND I COULD--THERE IS A MARKET FOR CLOCKS FOR





        22  CLOCKS, A MARKET FOR RADIOS AS RADIOS, AND THERE IS A





        23  MARKET FOR CLOCK RADIOS.





        24  Q.   AND THE THING ON MY NIGHT STAND IS THAT ONE PRODUCT,





        25  AS AN ECONOMIST, OR IS IT MORE PRODUCTS SORT OF COMBINED�
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         1  IN ONE?





         2  A.   YOU MIGHT DESCRIBE IT AS A THIRD PRODUCT COMBINING





         3  TWO OTHER PRODUCTS.  IT'S A COMBINATION OF TWO.  IT IS, IF





         4  YOU LIKE, A THIRD PRODUCT THAT'S A COMBINATION OF TWO





         5  SEPARATE PRODUCTS.





         6  Q.   NOW, LOOKING AT THE STATEMENT WHERE YOU USE THE VERB





         7  "TO FORCE," YOU UNDERSTAND THAT THERE IS NO INCREMENTAL





         8  COST TO SOMEONE WHO ACQUIRES WINDOWS 98 IN GETTING THE





         9  INTERNET EXPLORER TECHNOLOGIES; IS THAT CORRECT?





        10  A.   THAT'S CORRECT.





        11  Q.   AND YOU UNDERSTAND THAT OTHER BROWSING SOFTWARE,





        12  NOTABLY NETSCAPE'S--





        13  A.   I NEED TO BACK UP A LITTLE BIT.





        14           IF YOU'RE REFERRING TO IF AN OEM INSTALLS BOTH





        15  WINDOWS 98 AND IE ALONG WITH IE THAT THERE IS NO





        16  ADDITIONAL COST TO THE OEM?  IN WHICH CASE THE ANSWER IS





        17  NO.





        18  Q.   AND IF I BUY A SHRINK-WRAPPED COPY OF WINDOWS 98.





        19  A.   BUT THE IMMEDIATE CUSTOMER THAT WE ARE TALKING ABOUT





        20  HERE TO WHICH IT HAS BEEN TIED IS THE OEM.  IF THE OEM





        21  INSTALLS IE, IT HAS TO SUPPORT IT.  AND SO, IF, INDEED, I





        22  THINK THE QUESTION YOU ASKED ME IS IF YOU HAVE A PURCHASER





        23  OF WINDOWS 98 WITH IE, WHAT IS THE INCREMENTAL COST TO





        24  THAT IMMEDIATE PURCHASER OF ACCEPTING OR INSTALLING IE,





        25  AND THE ANSWER IS THAT IT IS SUPPORT COSTS, AND THOSE�
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         1  COSTS CAN BE SIGNIFICANT, SO THE INCREMENTAL COST TO THE





         2  BUYER IS NOT ZERO.





         3  Q.   THE PURCHASE COST--THERE IS NO INCREMENTAL PURCHASE





         4  COST; CORRECT?





         5  A.   YOU MEAN AS IN A LICENSING COST?





         6  Q.   CORRECT.





         7  A.   THAT'S CORRECT, BUT THAT DOESN'T MEAN THE COST IS





         8  ZERO, OR, IN FACT, NOT QUITE SUBSTANTIAL.





         9  Q.   WELL, HOW MUCH?





        10  A.   I DON'T KNOW.  OEM'S SAY THOSE COSTS ARE SIGNIFICANT.





        11  Q.   AND OEM'S ALSO SAY THAT THEY WOULD HAVE TO SUPPORT





        12  SEPARATE BROWSING SOFTWARE IF THEY PUT SEPARATE BROWSING





        13  SOFTWARE ON; CORRECT?





        14  A.   I THINK THEY DO.  AND THEY HAVE THAT--IN, SHOULD WE





        15  SAY, OPEN MARKET, THEY WOULD HAVE THAT CHOICE, AND THEY





        16  WOULD MAKE THAT DECISION AS TO WHETHER OR NOT THEY WANT TO





        17  INCUR THOSE COSTS.  IF YOU TIE THE TWO PRODUCTS TOGETHER,





        18  YOU DON'T LET AN OEM MAKE THAT DECISION.  YOU DON'T LET





        19  THEM WEIGH UP WHAT ARE THE COSTS AND WHAT ARE THE BENEFITS





        20  AND MAKE THE BEST DECISION FOR THEIR CUSTOMERS.  THAT'S





        21  THE OBJECTION TO THE TIME.





        22  Q.   LET'S FOCUS ON CONSUMERS FOR A SECOND WHO BUY





        23  SHRINK-WRAPPED COPIES OF WINDOWS 93.





        24           THE INCREMENTAL COSTS OF PURCHASING--OF ACQUIRING





        25  INTERNET EXPLORER TECHNOLOGY IS ZERO; CORRECT?�
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         1  A.   THEY DON'T HAVE AN ALTERNATIVE.  I MEAN, I BOUGHT





         2  WINDOWS 98 SHRINK-WRAPPED.  I DIDN'T HAVE THE ALTERNATIVE





         3  OF BUYING WINDOWS 98 SHRINK-WRAPPED WITHOUT IE, SO IT'S





         4  HARD FOR ME TO MAKE A COMPARISON.  IT'S IN THE BOX.





         5  Q.   MAYBE I MISREAD YOUR TESTIMONY, SIR, BUT I THOUGHT





         6  THAT ONE OF THE EVILS HERE WAS THAT MICROSOFT PROVIDES





         7  INTERNET EXPLORER FOR FREE.  HAVE I MISUNDERSTOOD YOU?





         8  A.   YOU HAVE BEEN ASKING ME THE QUESTIONS AS TO COST





         9  ANYTHING TO INSTALL, I THOUGHT, IE.  AND MY ANSWER, IN THE





        10  CONTEXT OF WHERE WE WERE, IS THAT YOU WANT TO LOOK NOT





        11  ONLY AT THE MONETARY COSTS, BUT YOU WANT TO LOOK AT ANY





        12  OTHER COSTS INVOLVED, TIME COSTS, SUPPORT COSTS.





        13  Q.   I ASKED YOU ABOUT CONSUMERS JUST NOW, SIR.  THEY





        14  DON'T HAVE SUPPORT COSTS, DO THEY?  AND THE TIME TO





        15  INSTALL IT FROM PUTTING THE CD-ROM IN IS THE SAME WHETHER





        16  THEY HAVE IE OR NOT; CORRECT?





        17  A.   WELL, I HAVE NEVER INSTALLED WINDOWS 98 WITHOUT IE,





        18  SO TECHNICALLY I CAN'T ANSWER YOU, BUT I WOULD THINK IT





        19  WOULD BE THE SAME.





        20  Q.   LET'S GET A FOUNDATION POINT.  IS INTERNET EXPLORER





        21  FREE OR NOT, SIR.





        22  A.   IT HAS A ZERO LICENSE.





        23  Q.   AND OTHER BROWSING SOFTWARE, NOTABLY NETSCAPE'S,





        24  WORKS JUST FINE WITH WINDOWS 98; RIGHT?





        25  A.   I THINK THAT IS MR. FELTEN'S TESTIMONY.�
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         1  Q.   OKAY.  AND DO YOU HAVE ANY INDEPENDENT KNOWLEDGE ON





         2  THAT?





         3  A.   ONLY MY EXPERIENCE WITH RUNNING WINDOWS--WITH RUNNING





         4  NETSCAPE ON WINDOWS 98 WHICH MAY NOT BE TYPICAL SINCE I





         5  SEEM TO CRASH A LOT.





         6  Q.   DO YOU BELIEVE THAT CONSUMERS ARE FORCED, IN ANY





         7  MEANINGFUL SENSE, TO ACQUIRE IE IF THEY DON'T PAY ANY





         8  ADDITIONAL LICENSING FEE FOR GETTING IE TECHNOLOGIES THAT





         9  THEY CAN SUBSTITUTE ANOTHER SET OF BROWSING SOFTWARE AND





        10  KNOW THAT THEIR OPERATING SYSTEM WILL WORK JUST FINE, AND





        11  IT ACTUALLY COSTS THE USER MORE TO ACQUIRE THE SUBSTITUTE





        12  BECAUSE IT EITHER HAS TO PAY FOR IT OR IT HAS TO INSTALL





        13  IT SEPARATELY OR MAKE SURE IT'S SUPPORTED SEPARATELY?





        14  A.   THAT'S FAR TOO LONG A QUESTION FOR ME.  THAT ONE I





        15  THINK YOU COULD BREAK UP.





        16  Q.   IT'S THE SUM OF THE THINGS WE HAVE JUST BEEN TALKING





        17  ABOUT.  YOU ARE NOT ABLE TO FOLLOW IT, SIR?





        18  A.   THAT'S CORRECT.





        19  Q.   OKAY.  WE ARE TALKING ABOUT FORCING.





        20  A.   UMM-HMM.





        21  Q.   AND MY QUESTION TO YOU IS:  IS IT MEANINGFUL TO TALK





        22  ABOUT CONSUMERS BEING FORCED TO ACCEPT IE IF THREE THINGS





        23  ARE TRUE--AND I SEE YOU HAVE YOUR PEN OUT THAT YOU HAD





        24  THROUGHOUT YOUR TESTIMONY, SO FACT NUMBER ONE, THE THING





        25  THAT YOU SAY THEY ARE FORCED TO ACQUIRE DOES NOT COST THEM�
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         1  ANYTHING MORE.  THERE IS NO INCREMENTAL PRICE.





         2           TWO--





         3  A.   HOW DO I KNOW THAT FOR A CONSUMER?  THE HYPOTHETICAL





         4  THAT YOU'RE POSITING TO ME IS A TIE TO THE OEM.  THE OEM,





         5  THEREFORE, INSTALLS--





         6  Q.   IT'S NOT TIED TO THE OEM, SIR.  GO TO THE STORE AND





         7  BUY A SHRINK-WRAPPED THING OFF THE SHELF.





         8  A.   STRICTLY UPGRADES, OKAY.  IF THAT'S ALL YOU'RE





         9  TALKING ABOUT.





        10  Q.   DO YOU HAVE NUMBER ONE?





        11  A.   OKAY.





        12  Q.   CONSUMER IS NUMBER TWO.  CONSUMER IS FREE TO INSTALL





        13  ANY OTHER WEB-BROWSING SOFTWARE HE OR SHE WANTS AND WILL





        14  BE CONFIDENT IN THE KNOWLEDGE THAT IT WILL WORK WITH





        15  WINDOWS 98 JUST FINE.





        16           AND THREE--IN FACT, IT'S MORE DIFFICULT FOR THE





        17  CONSUMER TO GO OUT AND ACQUIRE THE SECOND TYPE OF





        18  WEB-BROWSING SOFTWARE BECAUSE IT HAS TO ACQUIRE IT





        19  SEPARATELY, HAS TO INSTALL IT, ET CETERA.





        20           HOW IS IT MEANINGFUL TO TALK ABOUT FORCING IF





        21  THOSE ARE THE FACTS?





        22  A.   YOU SEEM TO BE ALMOST DESCRIBING, YOU KNOW, WHAT





        23  HAPPENED TO ME, WHICH IS I WENT OUT AND I BOUGHT





        24  WINDOWS 98.  I INSTALLED IT ON MY MACHINE, AND I HAVE





        25  NEVER HAD THE INTENTION OF USING IE, AND I WOUND UP�
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         1  INSTALLING WINDOWS NAVIGATOR.  IE KEEPS POPPING BACK UP





         2  AGAIN.  IT IS, PERHAPS, PEOPLE MORE TECHNICALLY ADEPT





         3  WOULD BE ABLE TO AVOID IT, BUT I CAN'T SEEM TO AVOID





         4  RUNNING INTO IE.





         5           SO I DON'T THINK THE FACTUAL SITUATION THE WAY





         6  YOU DESCRIBED IT FITS THE FACTS FOR USERS LIKE MYSELF.





         7  Q.   IN WHAT CONTEXT DOES IE KEEP POPPING UP, SIR?





         8  A.   THE FULL ANSWER IS I'M NOT ENTIRELY CERTAIN.  I DO





         9  THINGS, AND IE SEEMS TO APPEAR, BUT I'M NOT QUITE SURE





        10  WHY.  IT SEEMS TO BE EMBEDDED IN THE OPERATING SYSTEM IN





        11  SOME WAY THAT WHEN I DO CERTAIN THINGS, I GET IE.





        12  Q.   YOU CAN'T TELL ME OR THE COURT WHAT THOSE THINGS ARE?





        13  A.   I CAN'T REMEMBER WHAT THEY ARE, BUT THERE HAVE BEEN





        14  SEVERAL THINGS I TRY TO DO, AND IE APPEARS.  I MEAN, IT'S





        15  NOT THE END OF THE WORLD, BUT IT SEEMS TO BE UBIQUITOUS.





        16  Q.   GO TO PARAGRAPH 77 OF YOUR TESTIMONY.  WHEN YOU SAY





        17  MICROSOFT HAS PROVIDED INTERNET EXPLORER SEPARATELY FROM





        18  ITS WINDOWS OPERATING SYSTEM IN THE PAST AND CONTINUES TO





        19  DO SO TO THIS DAY, HERE I TAKE IT YOU ARE NO LONGER





        20  TALKING ABOUT THE VISIBLE MEANS OF ACCESS OR THE HIDDEN





        21  SUPPORT OR WHATEVER IT IS.  YOU ARE TALKING ABOUT SOME





        22  SORT OF CODE OR FILES OR DLL'S; IS THAT RIGHT?





        23  A.   YES, THAT'S REFERRING TO VERSIONS OF IE, FOR EXAMPLE,





        24  FOR THE MAC.





        25  Q.   OKAY.  AND THE VERSIONS OF IE FOR THE MAC, DO YOU�
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         1  UNDERSTAND THAT TO BE THE SAME CODE?





         2  A.   NO.





         3  Q.   DO YOU UNDERSTAND IT TO BE BUILT ON THE SAME





         4  ARCHITECTURE?





         5  A.   NO.





         6  Q.   DO YOU UNDERSTAND IT TO HAVE ALL THE SAME





         7  FUNCTIONALITY THAT IE FOR WINDOWS DOES?





         8  A.   I DON'T THINK IT HAS AS MUCH FUNCTIONALITY AS IE FOR





         9  WINDOWS.  MY UNDERSTANDING IS THAT THE MACINTOSH PRODUCT





        10  IS NOT AS GOOD AS THE WINDOWS PRODUCT.





        11  Q.   YOU QUOTE MR. CHASE'S TESTIMONY ON PAGE 35.  DO YOU





        12  SEE THAT?





        13           NOW, WHEN HE SAYS IN THE PORTION THAT YOU QUOTE





        14  ON THE TOP OF PAGE 35, "THAT WE DEVELOP BUSINESS FOR OTHER





        15  OPERATING SYSTEMS BECAUSE CUSTOMERS REQUESTED IT AND FOR





        16  SOME CUSTOMERS THEY DIDN'T WANT TO ROLL OUT INTERNET





        17  EXPLORER UNLESS THEY HAD CROSS-PLATFORMED VERSIONS."





        18           DO YOU SEE THAT?





        19  A.   YES.





        20  Q.   DO YOU KNOW WHO HE'S TALKING ABOUT THERE?





        21  A.   I BELIEVE SO.





        22  Q.   WHO IS IT?





        23  A.   HE'S TALKING ABOUT, PARTICULARLY, BUSINESS CUSTOMERS





        24  WHO HAVE BOTH, SAY, FOR EXAMPLE, MACINTOSHES, APPLE





        25  COMPUTERS, AND PC'S, AND WISH TO STANDARDIZE ON A�
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         1  PARTICULAR BROWSER, AND WOULD BE LOATH TO USE IE IF THERE





         2  WAS NOT AN APPLE VERSION OF IE AVAILABLE.





         3  Q.   DID YOU ALSO UNDERSTAND TO BE TALKING ABOUT ISP'S?





         4  THAT IS MR. CHASE'S JOB, ISN'T IT?





         5  A.   YES.





         6  Q.   AND WHY WOULD ISP'S WANT MICROSOFT TO DEVELOP





         7  VERSIONS OF ITS INTERNET EXPLORER TECHNOLOGIES FOR OTHER





         8  OPERATING SYSTEMS OR OPERATING SYSTEMS OTHER THAN WINDOWS?





         9  A.   BECAUSE I THINK IT'S CUSTOMERS, THE PEOPLE THAT I





        10  JUST BEEN TALKING ABOUT, SO THAT THE ISP'S PRESUMABLY





        11  WOULD WANT IT BECAUSE THEY HAVE BUSINESS CUSTOMERS OF THE





        12  KIND THAT I JUST DESCRIBED.





        13  Q.   SO, THE DYNAMIC HERE IS ESSENTIALLY THE CUSTOMERS TO





        14  WHOM MICROSOFT WAS TRYING TO SELL IE FOR WINDOWS OR





        15  WINDOWS WITH IE, SAID, "WE WON'T USE INTERNET EXPLORER





        16  TECHNOLOGIES UNLESS YOU HAVE VERSIONS FOR OTHER PLATFORMS





        17  THAT OUR CUSTOMERS OR USERS HAVE"; RIGHT?





        18  A.   YES.





        19           IT'S MY UNDERSTANDING THAT THE PRIMARY REASON WHY





        20  MICROSOFT WANTED TO DEVELOP OR DID DEVELOP VERSIONS OF IE





        21  FOR THE MACINTOSH WAS SIMPLY BECAUSE THAT WAS A WAY TO GET





        22  A HIGHER PROPORTION OF SALES OF IE FOR--ON WINDOWS





        23  COMPUTERS.  THAT WAS A NECESSARY CONDITION FOR THEM TO BE





        24  ABLE TO GET CORPORATIONS TO ACCEPT THE IE RATHER THAN THE





        25  NETSCAPE NAVIGATOR ON WINDOWS COMPUTERS, GIVEN THAT�
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         1  NETSCAPE WAS MULTI-PLATFORMED.





         2  Q.   AND WE HAVE ALREADY ESTABLISHED THAT THE VERSIONS





         3  THAT ARE CALLED IE BUT RUN ON NON-WINDOWS PLATFORMS ARE





         4  NOT THE SAME CODE AND DO NOT HAVE THE SAME FUNCTIONALITY;





         5  CORRECT?





         6  A.   IT'S MY UNDERSTANDING THEY HAVE DIFFERENT CODES AND





         7  DIFFERENT FUNCTIONALITIES.  THEY HAVE TO BE ON TOP OF A





         8  COMPLETELY DIFFERENT OPERATING SYSTEM.





         9  Q.   SO, ISN'T THE ONLY SIMILARITY THAT THEY HAVE IS THAT





        10  MICROSOFT CALLED THEM ALL INTERNET EXPLORER, SO IT'S ALL





        11  JUST IN A NAME HERE?





        12  A.   NO.  THE OTHER SIMILARITY--I MEAN, YOU CAN RUN





        13  PROGRAMS.  I THINK IT HAS THE SAME USER INTERFACE.





        14  Q.   ARE YOU SURE OF THAT, SIR?





        15  A.   NO, ACTUALLY, I'M NOT.





        16           THE POINT IS, IT'S PROVIDING A MULTI--IT'S





        17  PROVIDING OTHER VERSIONS OF INTERNET EXPLORER.





        18  Q.   SO, IF MICROSOFT HAD SAID TO AN ISP, "WE WILL GIVE





        19  YOU--WE WILL BUILD A BROWSER FOR YOU FOR THE MAC OR WE





        20  WILL BUILD A BROWSER FOR YOUR UNIX SYSTEMS BUT YOU CAN'T





        21  CALL IT INTERNET EXPLORER," THEN YOU WOULD CONCLUDE THAT





        22  INTERNET EXPLORER WAS MORE LIKELY NOT TO BE A SEPARATE





        23  PRODUCT ON WINDOWS?





        24  A.   NO.  ALL I'M SAYING HERE IS THAT THEY ENTERED IN THE





        25  BUSINESS OF PROVIDING BROWSING FUNCTIONALITY FOR A�
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         1  DIFFERENT OPERATING SYSTEM AS A SEPARATE AND DISTINCT





         2  PRODUCT.





         3           THE POINT IS TO SAY THAT EVEN MICROSOFT PROVIDES





         4  A BROWSER PRODUCT AS A STAND-ALONE, IF YOU LIKE,





         5  APPLICATION FOR AN OPERATING SYSTEM.





         6  Q.   HOW MANY PRODUCTS IS WINDOWS 98?





         7  A.   WELL, THE WAY I DEFINE THE PRODUCT IS, BASICALLY,





         8  WHAT IS SOLD.  IT'S THE BUSINESS PRODUCT AS OPPOSED TO THE





         9  TECHNICAL PRODUCT.  IT'S WHAT COMES IN THE BOX.  SO, THERE





        10  IS WINDOWS 98, WHICH IS SOLD AS AN UPGRADE.  THERE IS





        11  WINDOWS 98 WHICH IS PROVIDED TO OEM'S, THE WINDOWS 98





        12  PRODUCT TO THE EXTENT IT'S SOLD IN DIFFERENT--WITH





        13  DIFFERENT THINGS IN THE BOX, YOU KNOW, ARE ECONOMICALLY





        14  DIFFERENTIATED PRODUCTS.





        15  Q.   THE THING THAT IS SOLD IN THE BOX IS ECONOMICALLY





        16  DIFFERENTIATED PRODUCTS?





        17  A.   WE DISTINGUISHED--THE PRODUCT, AS AN ECONOMIC TERM,





        18  IS WHAT MICROSOFT SELLS AS THE PRODUCT THAT IS PROVIDED.





        19  IN THE EXAMPLE THAT I USED TO MAKE THE DISTINCTION IS THAT





        20  IF WINDOWS PUTS A SOLITAIRE GAME INSIDE THE BOX, IT'S PART





        21  OF THE PRODUCT THAT THEY'RE SELLING.  IT'S WHATEVER IT IS





        22  THAT--THAT IS PROVIDED IN RETURN FOR WHATEVER COMPENSATION





        23  IS PROVIDED.





        24  Q.   BUT YOUR OPINION IS THAT IE 4 TECHNOLOGIES IN WINDOWS





        25  ARE A SEPARATE PRODUCT; CORRECT?  I THOUGHT THAT'S WHAT�
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         1  THIS ENTIRE SECTION OF YOUR TESTIMONY--





         2  A.   YES, THAT--YES.  THAT PEOPLE CAN DEMAND THE IE





         3  PRODUCT SEPARATELY FROM ANOTHER PRODUCT.





         4  Q.   OKAY.  HAVE YOU TRIED TO APPLY THAT DEMAND ANALYSIS





         5  TO OTHER FEATURES IN WINDOWS TO SEE WHETHER IT PRODUCES





         6  SENSIBLE RESULTS?





         7  A.   ANY OTHER FEATURES THAT YOU'RE THINKING OF?





         8  Q.   CAN YOU ANSWER THE QUESTION YES OR NO, SIR?





         9  A.   WELL, SINCE I'M NOT VERY CLEAR AT THIS POINT, WHAT IS





        10  THE EXERCISE THAT YOU'RE ASKING ME IF I CONDUCTED.





        11  Q.   YOU HAVE APPLIED A DEMAND ANALYSIS AS YOU JUST FROM





        12  WHICH YOU HAVE CONCLUDED AND TESTIFIED TO THIS COURT THAT





        13  INTERNET EXPLORER IS A PRODUCT SEPARATE FROM WINDOWS 98;





        14  CORRECT?





        15  A.   YES.  IT'S PROVIDED SEPARATELY FROM WINDOWS 98.  IT'S





        16  PROVIDED ISP'S.  YOU CAN EVEN DOWNLOAD IT ON THE WEB.





        17  Q.   SO, THE WINDOWS 98, FROM A DEMAND PERSPECTIVE THAT I





        18  HAVE AS A CONSUMER AND BUY IN A SHRINK-WRAPPED BOX, YOUR





        19  OPINION IS THAT'S ACTUALLY AT LEAST TWO PRODUCTS FROM THE





        20  DEMAND PERSPECTIVE, AS YOU CALL IT; RIGHT?





        21  A.   NO.  WHAT I'M SAYING IS YOU CAN BUY A PRODUCT CALLED





        22  WINDOWS 98 THAT COMBINES THE FUNCTIONALITY OF BOTH





        23  BROWSING AND AN OPERATING SYSTEM.  YOU CAN ALSO GET THE





        24  BROWSER AS A SEPARATE PRODUCT.  YOU CANNOT, HOWEVER, GET





        25  WINDOWS 98 WITHOUT THE BROWSER AS A SEPARATE PRODUCT.�
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         1  Q.   SO, YOUR TESTIMONY IS THAT WINDOWS 98 IS A SINGLE





         2  PRODUCT?





         3  A.   MY TESTIMONY IS THAT IF, INDEED, WINDOWS 98 WERE





         4  PROVIDED SEPARATELY AND DISTINCTLY WITHOUT BROWSER





         5  FUNCTIONALITY, THAT GIVEN WHAT I UNDERSTAND TO BE THE





         6  COSTS, INCREMENTAL COSTS OF PROVIDING IT SEPARATELY AND





         7  GIVEN WHAT I UNDERSTAND TO BE THE POTENTIAL DEMAND FOR THE





         8  PRODUCT TO BE PROVIDED SEPARATELY, THAT IT WOULD BE





         9  PROFITABLE TO PROVIDE THAT PRODUCT SEPARATELY.  IN THAT





        10  SENSE, WINDOWS 98 OPERATING SYSTEM, THE OPERATING SYSTEM





        11  IN WINDOWS 98 IS A SEPARATE PRODUCT.





        12  Q.   OKAY.  SO, MY QUESTION TO YOU, SIR, IS IN APPLYING





        13  THE ANALYSIS YOU JUST DESCRIBED, FOCUSING ON THE LAST





        14  THIRD SECONDS, HAVE YOU ATTEMPTED TO SEE HOW MANY PRODUCTS





        15  THERE ARE IN THE BOX THAT IS CALLED "WINDOWS 98"?





        16  A.   NO.  BUT AGAIN, THE QUESTION HERE IS, IS THE





        17  WINDOWS 98 OPERATING SYSTEM A SEPARATE PRODUCT.  AND THE





        18  OTHER REASON IS BECAUSE I CAN LOOK AT THE NORMAL





        19  PROFITABILITY CALCULUS OF MICROSOFT AND ASK WOULD





        20  MICROSOFT PROVIDE WHAT IS WITHIN WINDOWS 98 IN SOME SORT





        21  OF SUBPRODUCT, WHICH, I THINK, IS SORT OF WHERE YOU'RE





        22  GETTING AT, AND MY ANSWER IS, I WOULD EXPECT THEM TO DO





        23  THAT IF IT WOULD BE PROFITABLE.





        24           IN THIS PARTICULAR REASON, BECAUSE OF MICROSOFT'S





        25  INCENTIVE TO CONTROL THE BROWSER MARKET, WHAT WOULD�
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         1  OTHERWISE BE PROFITABLE TO SELL AS A SEPARATE PRODUCT IS





         2  NOT BEING SOLD AS A SEPARATE PRODUCT.





         3           OUTSIDE OF THE BROWSER, IN PARTICULAR, I CAN RELY





         4  ON THE NORMAL PROFIT-MAXIMIZING DECISION PROCESS OF





         5  MICROSOFT TO SAY, "IF IT WOULD BE PROFITABLE TO DO





         6  SOMETHING, I WILL DO IT.  IF IT WOULD BE PROFITABLE TO





         7  SELL SOME SUBSET OF WINDOWS 98 AS A SEPARATE PRODUCT, I





         8  WOULD EXPECT TO FIND IT."





         9  Q.   IS THERE ANY COMMERCIAL DESKTOP OPERATING SYSTEM





        10  TODAY THAT DOES NOT INCLUDE A BROWSER FOR NO CHARGE?





        11  A.   YES.  A DESKTOP OPERATING SYSTEM?





        12  Q.   YES, SIR.





        13  A.   YOU'RE SAYING COMMERCIAL?





        14  Q.   YES.





        15  A.   I'M TRYING TO THINK IF THERE IS AN OPERATING SYSTEM





        16  THAT DOESN'T AT LEAST OFFER SOME KIND OF BROWSER.





        17  CERTAINLY MOST OF THEM DO, AND I'M SEARCHING THROUGH THE





        18  MIND FOR ONE THAT DOESN'T, AND I WILL HAVE TO THINK ABOUT





        19  IT.





        20           I THINK I ANSWERED THIS QUESTION AT THE





        21  DEPOSITION, AND I THINK AT THAT POINT I KNEW WHAT THE





        22  ANSWER WAS.





        23  Q.   AND YOU WERE PRESENT FOR MR. SOYRING'S TESTIMONY,





        24  WERE YOU NOT, WHEN HE WAS ASKED ABOUT WHETHER THE BROWSING





        25  FUNCTIONALITY THAT CAME WITH OS/2 WARP VERSION FOUR WAS�
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         1  PROVIDED INTEGRATED OR NOT INTEGRATED?  DO YOU REMEMBER





         2  ALL THAT TESTIMONY?





         3  A.   NO, I WASN'T AROUND FOR MR. SOYRING'S TESTIMONY.





         4  Q.   YOU WERE THERE.  I SAW YOU THEN.





         5  A.   I TELL YOU, WHEN YOU'RE NEXT IN LINE, YOU DON'T





         6  REALLY CONCENTRATE ON THE PERSON IN FRONT OF YOU.





         7  Q.   OKAY.





         8           THE COURT:  I THINK WE WILL TAKE A 10-MINUTE





         9  RECESS.





        10           MR. LACOVARA:  THANK YOU, YOUR HONOR.





        11           (BRIEF RECESS.)





        12           MR. LACOVARA:  THANK YOU, YOUR HONOR.





        13  BY MR. LACOVARA:





        14  Q.   DR. WARREN-BOULTON, IN PARAGRAPH 83, WHERE YOU SAY,





        15  "REMOVING THE ABILITY OF END USERS TO USE INTERNET





        16  EXPLORER TO BROWSE THE WEB AND UNTIES THE BROWSER FROM THE





        17  OPERATING SYSTEM FROM AN ECONOMIC PERSPECTIVE"--DO YOU SEE





        18  THAT?





        19  A.   LET ME FIND WHERE YOU ARE BEFORE YOU START READING.





        20  IT WILL SPEED THINGS UP.  AROUND 83?





        21  Q.   YES, SIR.  COUNT TO THE FOURTH LINE.  YOU'RE TALKING





        22  ABOUT THE ADD/REMOVE UTILITY.





        23  A.   YES.





        24  Q.   YOU SAY IT REMOVES THE ABILITY OF END USERS TO USE





        25  INTERNET EXPLORER TO BROWSE THE WEB.  YOU SEE THAT?�
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         1  A.   YES.





         2  Q.   YOU SAY, "THUS, FROM AN ECONOMIC PERSPECTIVE, THAT





         3  OPERATION, QUOTE, UNTIES THE BROWSER FROM THE OPERATING





         4  SYSTEM"; CORRECT?





         5  A.   YES.





         6  Q.   ARE YOU TALKING HERE AGAIN ABOUT REMOVING THE ICON?





         7  A.   REMOVING WHATEVER IS--MEANS THAT THE END USER IS NOT





         8  GOING TO BE ABLE TO READILY ACCESS AND USE IE





         9  FUNCTIONALITY FROM THE POINT OF VIEW WHATEVER IT IS THAT





        10  MEANS THAT FROM THE CONSUMER'S POINT OF VIEW, HE SEES AN





        11  OPERATING SYSTEM FUNCTIONALITY WITHOUT THE BROWSING





        12  FUNCTIONALITY.





        13  Q.   AND IN PARAGRAPH 84 WHERE YOU SAY, "IT WOULD BE





        14  ESSENTIALLY VIRTUALLY COSTLESS FOR MICROSOFT TO PERMIT





        15  OEM'S TO USE THE UTILITY REMOVE IE," AGAIN, WHEN YOU SAY





        16  "REMOVE IE," YOU MEAN ONLY REMOVING THE ABILITY OF A USER





        17  TO GET ACCESS TO IT; IS THAT CORRECT?





        18  A.   I SAY REMOVING FROM THE POINT OF VIEW OF THE USER





        19  FROM THE DEMAND SIDE.





        20  Q.   SO, YOU'RE NOT TALKING ABOUT PULLING OUT CODE OR





        21  FILES OR DLL'S; CORRECT?





        22  A.   NO.





        23  Q.   OKAY.  NOW, WHAT IS IT YOU THINK SHOULD BE OFFERED IN





        24  THIS MARKET TEST?  YOU SAY MICROSOFT SHOULD HAVE TO OFFER





        25  TWO VERSIONS OF WINDOWS 98; CORRECT?�



                                                           41





         1           LET ME WITHDRAW THAT, AND TO TRY TO MOVE IT





         2  ALONG, LET ME ASK YOU THIS:  DO YOU BELIEVE THAT THE





         3  MARKET TEST THAT YOU ADVOCATE WOULD REQUIRE MICROSOFT TO





         4  OFFER A VERSION OF WINDOWS 98 THAT HAD USER ACCESS TO THE





         5  INTERNET EXPLORER TECHNOLOGIES AND A SECOND VERSION THAT





         6  DID NOT HAVE THAT ACCESS?





         7  A.   I THINK THE MARKET TEST WOULD INVOLVE WINDOWS





         8  OFFERING, FIRST OF ALL, WHATEVER PRODUCT IN WHATEVER





         9  COMBINED INTEGRATED FORM THAT IT WANTED TO PROVIDE IN THE





        10  BEST WAY THAT IT COULD, AND ALSO PROVIDING THE OPERATING





        11  SYSTEM IN WINDOWS 98 WITHOUT BROWSER FUNCTIONALITY,





        12  WITHOUT IE FUNCTIONALITY, HOPEFULLY IN THE MOST EFFICIENT





        13  WAY THAT THAT CAN BE PROVIDED.





        14  Q.   AND IS MICROSOFT, IN YOUR WORLD, AS YOU WOULD WANT IT





        15  TO BE, SHOULD IT CHARGE OEM'S THE SAME AMOUNT FOR THOSE





        16  TWO VERSIONS OF WINDOWS 98?





        17  A.   WHAT IT SHOULD CHARGE FOR THE VERSION OF--OR WHAT IT





        18  SHOULD CHARGE FOR THE WINDOWS 98 OPERATING SYSTEM BY





        19  ITSELF SHOULD REFLECT THE INCREMENTAL COSTS OF PROVIDING





        20  THAT PRODUCT AS A SEPARATE PRODUCT.





        21  Q.   AND WHAT IS THAT INCREMENTAL COST?





        22  A.   I DON'T KNOW WHAT--FULLY WHAT THOSE INCREMENTAL COSTS





        23  WOULD BE.





        24  Q.   SO, AM I--





        25  A.   IF, INDEED, IT'S COSTLESS, IT WOULD BE ZERO.�
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         1  Q.   IF THERE WAS A COST TO MICROSOFT IN REMOVING ACCESS





         2  TO IE, IT SHOULD CHARGE OEM'S AND, PRESUMABLY, RETAIL





         3  CUSTOMERS MORE FOR THE VERSION OF WINDOWS 98 THAT DID NOT





         4  HAVE INTERNET EXPLORER ACCESS?





         5  A.   I RECOGNIZE THAT IT--IF THAT WERE AN OUTCOME, THAT





         6  THAT WOULD BE A TEST WHICH WOULD BE BIASED AGAINST A





         7  SEPARATE PRODUCT.





         8           YOU COULD EITHER START WITH THE ASSUMPTION THAT





         9  THEY'RE GOING TO PRODUCE A PRODUCT THAT INCLUDES A





        10  BROWSING FUNCTIONALITY AND THEN ASK WHAT'S THE INCREMENTAL





        11  COST OF REMOVING IT, OR YOU COULD START WITH THE SEPARATE





        12  PRODUCT AND SAY, "WHAT'S THE INCREMENTAL COST OF PROVIDING





        13  A PRODUCT WITH BOTH OF THEM"?





        14           IF THE TESTS WERE--AND I'M NOT OPINING AS TO WHAT





        15  THE PRECISE NATURE OF THE TEST WOULD BE, BUT IF THE TEST





        16  IS SIMPLY THAT WE ASSUME THAT THEY'RE GOING TO PROVIDE A





        17  PRODUCT WHICH COMBINES BOTH BROWSING AND OPERATING SYSTEM





        18  FUNCTIONALITY, AND THEN ASK WHAT KIND OF PRICING SHOULD





        19  THEY BE REQUIRED TO OFFER FOR THE TWO PRODUCTS SEPARATELY,





        20  THEN THE ANSWER WOULD BE WHAT IS THE INCREMENTAL COSTS TO





        21  PROVIDING THE PRODUCT SEPARATELY.





        22  Q.   THAT WAS THE QUESTION I ASKED YOU, SIR.  THE QUESTION





        23  WAS, IF THE INCREMENTAL COST IS MORE THAN ZERO, IS IT YOUR





        24  TESTIMONY THAT MICROSOFT SHOULD BE PERMITTED TO CHARGE





        25  MORE TO OEM'S AND RETAIL CUSTOMERS FOR THE VERSION THAT�
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         1  HAS, SHALL WE SAY, LESS FUNCTIONALITY?





         2  A.   I WOULD SAY THAT YOU SHOULD TAKE INTO ACCOUNT





         3  WHATEVER INCREMENTAL COSTS ARE THERE.  I'M NOT SURE--IT'S





         4  HARD FOR ME TO SPECULATE BECAUSE I CAN'T THINK OF WHAT





         5  THOSE INCREMENTAL COSTS ARE, BECAUSE IT IS MY





         6  UNDERSTANDING, AS I SORT OF SAY HERE, THAT AN ADD/INSTALL





         7  (SIC) UTILITY IS--CAN BE--COULD BE, ACCORDING TO





         8  DR. FELTEN, PROVIDED.





         9           AS YOU SAID EARLIER, I'M NOT SURE IF THAT'S THE





        10  LEAST EXPENSIVE WAY TO PROVIDE THE PRODUCT SEPARATELY, BUT





        11  IT APPEARS TO BE A WAY OF PROVIDING THE PRODUCT





        12  SEPARATELY.  ACCORDING TO DR. FELTEN, THE COSTS ARE





        13  MINIMAL; AND THEREFORE, IT'S HARD FOR ME TO SPECULATE





        14  UNTIL I HAVE AN IDEA OF WHAT YOU'RE THINKING OF IN TERMS





        15  OF COSTS.





        16  Q.   YOU DO TESTIFY THAT MICROSOFT SHOULD BE REQUIRED TO





        17  UNDERGO A MARKET TEST; CORRECT?





        18  A.   YES.





        19  Q.   COULD YOU TELL JUDGE JACKSON CRISPLY, IN ONE





        20  SENTENCE, WHAT THE MARKET TEST SHOULD BE IN TERMS OF WHAT





        21  MICROSOFT IS SUPPOSED TO OFFER AND HOW MUCH IT CAN CHARGE?





        22           THE COURT:  IN ONE SENTENCE.





        23           THE WITNESS:  ONE SENTENCE TAKES LONGER.





        24           THE COURT:  I WILL SUFFER THROUGH TWO OR THREE.





        25           THE WITNESS:  I WOULD SUGGEST THAT THE MARKET�
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         1  TEST WOULD BE THAT MICROSOFT SHOULD BE REQUIRED TO OFFER,





         2  IN ADDITION TO THE PRODUCT THAT IT REALLY WANTS TO OFFER,





         3  WHAT IT REALLY WANTS TO OFFER, A PRODUCT WHICH DOES NOT





         4  INCLUDE BROWSING FUNCTIONALITY FROM THE POINT OF THE USER,





         5  OF THE NATURE THAT I UNDERSTAND IS IN DEMAND BY OEM'S AND





         6  TO PROVIDE THAT PRODUCT, IF YOU LIKE, AT THE INCREMENTAL





         7  COST OF PROVIDING THAT PRODUCT, WHICH I UNDERSTAND TO BE





         8  VIRTUALLY ZERO.





         9  Q.   AND FOR WHAT PERIOD OF TIME SHOULD MICROSOFT BE





        10  REQUIRED TO ALLOW THIS MARKET TEST TO BE ONGOING?





        11  A.   AS LONG AS IT TAKES TO DETERMINE WHETHER OR NOT THERE





        12  REALLY IS AN EFFECTIVE DEMAND OUT THERE FOR THE PRODUCT.





        13           THE POINT ESSENTIALLY BEING IF, INDEED, IT TURNS





        14  OUT THAT THE AVAILABLE EVIDENCE IS INCORRECT, THAT REALLY





        15  THERE IS NO DEMAND FOR A SEPARATE PRODUCT OUT THERE--THAT





        16  IS TO SAY, IF THERE IS NO DEMAND FOR WINDOWS OPERATING





        17  SYSTEM WITHOUT IE FUNCTIONALITY, THERE IS A, IF YOU LIKE,





        18  A VIRTUAL NO-HARM-NO-FOUL.  EVERY INDICATION IS THAT THERE





        19  IS AN EFFECTIVE DEMAND OUT THERE FOR SUCH A PRODUCT.  THE





        20  COST OF PROVIDING IT IS VERY LOW.





        21           AND WE DON'T HAVE THE LUXURY OF, I GUESS, RUNNING





        22  THE TEST AND THEN FINDING OUT.  WE HAVE TO MAKE AT THIS





        23  POINT SOME JUDGMENT AS TO WHAT IS THE LIKELY OUTCOME OF





        24  THAT MARKET TEST.





        25           AND THAT'S WHY EVIDENCE ON AVAILABLE DEMAND FOR�
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         1  THE OPERATING SYSTEM AS A SEPARATE PRODUCT IS RELEVANT,





         2  AND EVIDENCE ON WHAT THE COSTS WOULD BE OF PROVIDING IT





         3  JUST AS AN SEPARATING SYSTEM IS RELEVANT, BECAUSE, IN A





         4  SENSE, YOU ARE TRYING TO PREDICT THE OUTCOME OF THAT TEST.





         5  Q.   OKAY.  NOW, HOW MUCH DEMAND DOES THERE HAVE TO BE FOR





         6  MICROSOFT TO HAVE TO CONTINUE TO OFFER AND SUPPORT THESE





         7  TWO SEPARATE PRODUCTS?  ONE OEM TEN PERCENT OF THE MARKET?





         8  IS THERE SOME NUMBER IN MIND?





         9  A.   WHEN YOU'RE SAYING "SUPPORT," THE SUPPORT COSTS HERE





        10  ARE HANDLED BY THE OEM'S.  I'M NOT SURE WHAT YOU'RE





        11  THINKING OF WHEN YOU SAY "SUPPORT."





        12  Q.   MICROSOFT HAS TO DO TESTING AND QUALITY ASSURANCE ON





        13  EACH VERSION OF ANY PRODUCT THAT IT SHIPS, DOES IT NOT,





        14  SIR?





        15  A.   THAT'S CORRECT.





        16  Q.   AND THE COSTS WOULD BE SUBSTANTIAL, ARE THEY NOT?





        17  A.   BUT THE COSTS OF AN ADD/UNINSTALL PROGRAM, AS I





        18  UNDERSTAND FROM DR. FELTEN, IS DE MINIMIS.





        19  Q.   OKAY.  HOW MUCH DEMAND DOES THERE HAVE TO BE FOR THIS





        20  MARKET TEST TO BE A CONTINUING ENTERPRISE?





        21  A.   IF THERE IS, IN ANY WAY, SUBSTANTIAL DEMAND THAT





        22  CONTINUES OVER TIME FOR THE PRODUCT SEPARATELY, THEN IT





        23  CONTINUES.





        24           THE POINT IS THAT OEM'S SHOULD HAVE THE OPTION OF





        25  CHOOSING ONE VERSUS THE OTHER.  IF IT TURNS OUT THAT THEY�
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         1  DON'T CHOOSE ANY OF ONE, THEN THE--IT IS AS IF THE





         2  EXERCISE NEVER HAPPENED.





         3  Q.   OKAY.  GO TO PARAGRAPH 86 ON PAGE 39, SIR, WHERE YOU





         4  MAKE THE STATEMENT THAT I WOULD EXPECT OEM'S--THAT OEM'S





         5  WOULD HAVE THE OPTION OF LICENSING OR DISTRIBUTING





         6  WINDOWS 95 AND WINDOWS 98 WITHOUT THE VISIBLE MEANS OF





         7  ACCESS FOR IE, JUST AS OEM'S HAVE THAT OPTION FROM PC





         8  OPERATING SYSTEM VENDORS THAT DO NOT HAVE MONOPOLY POWER.





         9  DO YOU SEE THAT STATEMENT?





        10  A.   YES.





        11  Q.   AND YOU CITE FOUR PEOPLE'S TESTIMONY THERE, DO YOU





        12  NOT?





        13  A.   YES.





        14  Q.   I TAKE IT YOU BELIEVE THAT THOSE ARE PEOPLE WHO WORK





        15  FOR PC OPERATING SYSTEM VENDORS WHO DO NOT HAVE MONOPOLY





        16  POWER?





        17  A.   I'M SAYING THEY DON'T HAVE MONOPOLY POWER.  THEY'RE





        18  NOT ALL PC OPERATING SYSTEM VENDORS, OBVIOUSLY.





        19  Q.   IS IT CORRECT THAT NONE OF THEM IS A PC OPERATING





        20  SYSTEM VENDOR?  MR. FRASCA--WE WILL GO THROUGH THEM?





        21  A.   YES.





        22  Q.   FRASCA WORKS FOR LUCENT?





        23  A.   THAT'S CORRECT, LUCENT, YES.





        24  Q.   LUCENT MAKES A PRODUCT CALLED INFERNO, WHICH IS A





        25  SERVER OPERATING SYSTEM; ISN'T THAT CORRECT?�
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         1  A.   YES.





         2           AND, IN FACT, THAT PARTICULAR OPERATING SYSTEM IS





         3  ONE WHICH, IF YOU DECIDE NOT TO--NOT TO, SHOULD WE SAY,





         4  HAVE THE OPERATING SYSTEM, THEY WILL BASICALLY GIVE YOU A





         5  REFUND.  SO, THAT'S AN EXAMPLE OF SOMEBODY ACTUALLY





         6  CHARGING FOR THE OPERATING SYSTEMS.  IT'S IN RESPONSE TO





         7  AN EARLIER QUESTION OF YOURS.





         8  Q.   THEY'RE NOT A PC OPERATING SYSTEM?





         9  A.   THAT'S CORRECT, BUT IT IS AN OPERATING SYSTEM THAT





        10  DOES NOT BUNDLE A BROWSER.





        11  Q.   AND IT DOESN'T RUN ON PC'S; IS THAT CORRECT?





        12  A.   THAT'S CORRECT.





        13  Q.   WELL, OKAY.  MR. CROLL WORKS FOR SUN; ISN'T THAT





        14  RIGHT?





        15  A.   THAT'S CORRECT.





        16  Q.   SUN, AS YOU HAVE DEFINED THE MARKET, DOESN'T MAKE A





        17  PC OPERATING SYSTEM EITHER; ISN'T THAT RIGHT?





        18  A.   THE SUN SOLARIS, YES.





        19  Q.   RUNS ON UNIX; RIGHT?





        20  A.   YES.





        21  Q.   AND HAVE YOU DEFINED UNIX AS NOT BEING IN THE PC





        22  MARKET; RIGHT?





        23  A.   UNIX RUNS ON A--ON INTEL ARCHITECTURE.  SUN SOLARIS





        24  HAS AN INTEL VERSION.





        25  Q.   SO TRIVIAL AMOUNT OF SUN'S BUSINESS, THEREFORE?�



                                                           48





         1  A.   I DON'T KNOW IF IT'S A TRIVIAL AMOUNT OF SUN'S





         2  BUSINESS.  THEY SEEM TO VALUE IT CONSIDERABLY.  I WOULD





         3  LIKE TO HAVE IT.





         4  Q.   DO YOU UNDERSTAND WHAT SUN'S DEVELOPMENT PLANS ARE





         5  FOR SOLARIS 2.7?





         6  A.   NO.





         7  Q.   DO YOU UNDERSTAND SUN TO BE INTEGRATING THE HOT JAVA





         8  PRODUCT INTO ITS OPERATING SYSTEM?





         9  A.   I THINK "INTEGRATED" HERE IS A LOADED TERM.  I'M NOT





        10  SURE HOW SUN--WHETHER EITHER SUN SAID THAT OR THAT'S THE





        11  WORDS THEY'RE USING OR THE WORDS YOU'RE USING OR EVEN IF





        12  IT'S THE WORDS THEY WERE USING, QUITE WHAT THEY MEANT BY





        13  THAT, SO I WILL LEAVE THAT ALONE?





        14  Q.   WHERE DOES MR. LIMP WORK?





        15  A.   MR. LIMP WORKS--I'M TRYING TO THINK.  THREE INITIALS.





        16  Q.   NETWORK COMPUTER, INCORPORATED.





        17  A.   YES.





        18  Q.   AND YOU DO NOT REGARD THE NC AS BEING IN THE PC





        19  MARKET EITHER, DO YOU, SIR?





        20  A.   NO, IT'S NOT IN THE PC MARKET.





        21  Q.   MR. BERGLAND WORKS FOR SCO?





        22  A.   THAT'S CORRECT.





        23  Q.   AND YOU TESTIFIED IN THE DEPOSITION THAT YOU CITE





        24  THAT THEY DON'T MAKE PC OPERATING SYSTEMS EITHER; RIGHT?





        25  A.   HE SAID THEY DIDN'T MAKE THEM ANYMORE, WHICH IS PART�
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         1  OF THE DISCUSSION WE HAD BEFORE.





         2  Q.   SO, AT THIS TIME--





         3  A.   BUT USED TO, AND PRESUMABLY--I MEAN, THEY USED TO.





         4           SO, BERGLAND IS REFERRING TO SCO.  THAT WAS A PC





         5  OPERATING SYSTEM.  AND AS HE WENT IN GREAT LENGTH, AS I





         6  RECALL IN HIS DEPOSITION, TO POINT OUT THAT WHEN, IN FACT,





         7  SCO WAS A PC OPERATING SYSTEM, THEY NOT ONLY DID NOT TIE





         8  THE PRODUCT.  THEY BASICALLY SAID, "YOU COULD DO WITH IT





         9  WHATEVER YOU WANT BECAUSE GIVING YOU THAT FREEDOM





        10  INCREASES THE DEMAND FOR OUR PRODUCT.





        11  Q.   ISN'T THAT BECAUSE SCO'S OPERATING SYSTEM SOFTWARE





        12  HAS ALMOST ALWAYS BEEN USED IN EMBEDDED PRODUCTS WHERE





        13  THERE IS NOT EVEN A USER INTERFACE MUCH LESS A NEED FOR A





        14  USER TO HAVE ACCESS TO BROWSING SOFTWARE?





        15  A.   I CAN'T PARTICULARLY SPEAK TO SCO.





        16           THE POINT IS YOU HAVE A PC OPERATING SYSTEM





        17  WHICH, AS THE QUOTE SAYS, IN WHICH THE VENDOR DOES NOT TIE





        18  THE OPERATING SYSTEM; AND, IN FACT, GOES TO SOME LENGTH TO





        19  ASSURE CONSUMERS THAT THEY ARE FREE TO DO--TO EITHER





        20  ACCEPT THE BROWSER, MODIFY IT, DO WHATEVER THEY WANT,





        21  BECAUSE WHATEVER--IF YOUR OWN ONLY GOAL IS TO SELL





        22  OPERATING SYSTEMS, THEN YOU WANT TO GIVE YOUR IMMEDIATE





        23  CUSTOMERS AS MUCH FLEXIBILITY AS POSSIBLE.  YOU DON'T WANT





        24  TO TIE THEIR HANDS THROUGH A TYING ARRANGEMENT.





        25  Q.   GO TO PARAGRAPH 89, SIR.  WHEN YOU SAY WEB SITES CAN�
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         1  BE WRITTEN TO STANDARDS THAT FAVOR ONE BROWSER OVER





         2  ANOTHER, WHAT ARE YOU TALKING ABOUT?





         3  A.   THE CHOICE OF--IN A WEB SITE DEVELOPER BETWEEN





         4  WHETHER TO USE CROSS-PLATFORM OR OPERATING-SYSTEM-SPECIFIC





         5  TECHNOLOGIES.





         6  Q.   OKAY.  AND I TAKE IT SINCE YOU MAKE A SERIES OF





         7  STATEMENTS HERE ABOUT WHAT WILL HAPPEN, GIVEN A PARTICULAR





         8  SET OF CIRCUMSTANCES, THAT YOU ATTEMPTED TO TEST THE RISE





         9  IN THE NUMBER OF THESE PLATFORM-SPECIFIC WEB SITES AS





        10  OPPOSED TO CROSS-PLATFORM WEB SITE?





        11  A.   NO.





        12  Q.   SO, YOU DIDN'T ATTEMPT TO SEE DURING THE PERIOD WHEN





        13  NAVIGATOR HAD WHAT YOU CALLED 70 PERCENT MARKET SHARE AND





        14  NOW IT HAS SOMETHING LESS, WHETHER THERE HAS BEEN A





        15  DECLINE IN NETSCAPE-SPECIFIC WEB SITES?





        16  A.   NETSCAPE ONLY SUPPORTS CROSS-PLATFORM APPLICATIONS;





        17  AM I CORRECT?





        18  Q.   YES, SIR.  I WILL TRY TO BREAK THAT UP, SIR.





        19           NETSCAPE AT ONE POINT HAD A HIGHER MARKET SHARE





        20  THAN IT DID NOT; CORRECT?





        21  A.   YES.





        22  Q.   MICROSOFT, AS YOU DEFINED IT, HAD A LOWER MARKET





        23  SHARE IN WHAT YOU CALL THE BROWSER MARKET THAN IT DOES





        24  NOW; RIGHT?





        25  A.   CORRECT.�
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         1  Q.   IF WHAT YOU SAY IN THIS PARAGRAPH IS TRUE, YOU WOULD





         2  EXPECT TO SEE A DECREASE IN THE NUMBER OF WEB SITES





         3  WRITTEN TO NETSCAPE-FAVORED CROSS-PLATFORM TECHNOLOGIES





         4  AND AN INCREASE IN WEB SITES WRITTEN TO MICROSOFT-SPECIFIC





         5  TECHNOLOGIES; CORRECT?





         6  A.   I CAN SAY THAT IT IS MY UNDERSTANDING THAT MICROSOFT





         7  HAS BEEN NOT COMPLETELY UNSUCCESSFUL AS IT'S MARKET SHARE





         8  IN THE BROWSER MARKET HAS GONE UP IN PERSUADING DEVELOPERS





         9  TO USE MICROSOFT-SPECIFIC TECHNOLOGIES.





        10           NOW, I WILL ADMIT THAT ONE OF THE REASONS WHY





        11  MANY OF THOSE WEB SITE DEVELOPERS MAY BE USING





        12  MICROSOFT-SPECIFIC TECHNOLOGIES IS BECAUSE MICROSOFT IS





        13  EITHER PAYING TO DO IT OR IS PROVIDING THEM WITH SPECIAL





        14  INDUCEMENTS IN THE CASE--IN SEVERAL CASES TO DO THAT.





        15           I CAN'T TELL YOU THAT IT IS SIMPLY THE RISE IN





        16  MICROSOFT'S BROWSER SHARE THAT IS DOING THAT OR WHETHER





        17  IT'S A COMBINATION OF THAT AND OTHER INDUCEMENTS FROM





        18  MICROSOFT.





        19  Q.   DO YOU REMEMBER THE QUESTION I ASKED YOU?





        20  A.   YES.  YOU SAID TO ME, WOULD I EXPECT TO SEE A RISE.





        21  MY ANSWER IS YES, IT HAS BEEN MY UNDERSTANDING THAT THERE





        22  HAS BEEN INCREASED USE OF MICROSOFT-SPECIFIC TECHNOLOGIES





        23  BY WEB-SITE DEVELOPERS.





        24  Q.   AND WHAT HAVE YOU DONE TO ANALYZE THAT QUESTION?





        25  A.   I READ THE MICROSOFT DOCUMENTS, AND ANY TIME THEY�
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         1  MENTIONED ANYTHING ABOUT IT, I TRIED TO NOTICE IT.  I HAVE





         2  DONE THIS.





         3  Q.   YOU DON'T MENTION ANY OF THOSE DOCUMENTS HERE, DO





         4  YOU, SIR?





         5  A.   NO.





         6  Q.   DO YOU RECALL ANY OF THEM, SITTING HERE NOW, ANY





         7  SPECIFIC DOCUMENT THAT WOULD SUPPORT ANY OF THE ASSERTIONS





         8  IN THIS PARAGRAPH?





         9  A.   THERE ARE DOCUMENTS THAT TALK ABOUT, AS I THINK WE





        10  HAVE BEEN THROUGH THIS BEFORE, ABOUT THE EFFECT OF HAVING





        11  A HIGHER BROWSER SHARE ON THE ADOPTION OF





        12  MICROSOFT-SPECIFIC TECHNOLOGIES.  AND IN PARTICULAR, SINCE





        13  YOU ASKED ME, THERE IS A DOCUMENT--I HAVE LITERALLY READ





        14  THOUSANDS OF THESE--THIS IS A DOCUMENT WRITTEN BY SOMEONE





        15  FROM MICROSOFT THAT ASSESSES THE CURRENT STATE OF THE





        16  EFFORT TO TRY TO WREST CONTROL OF THE STANDARD-SETTING





        17  PROCESS, AND WHICH CONCLUDES--IT'S A FAIRLY RECENT





        18  DOCUMENT--THAT FROM THIS WRITER'S POINT OF VIEW, MICROSOFT





        19  HAS, IN FACT, ALREADY WON THE WAR.  I THINK WE REFERRED TO





        20  THAT DOCUMENT BEFORE.





        21           NOW, I DON'T KNOW WHAT STUDIES THAT MICROSOFT





        22  EMPLOYEE USED TO COME TO THAT CONCLUSION, BUT I THINK I





        23  CAN REASONABLY LOOK AT A DOCUMENT WRITTEN BY SOMEBODY FROM





        24  MICROSOFT THAT SAYS, "YES, WE HAVE BEEN SUCCESSFUL, AND WE





        25  ARE WELL ON THE WAY TO WINNING, YOU KNOW, AND TAKE THAT AS�
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         1  A SIGN THAT THEY HAVE AT LEAST ACHIEVED SOMETHING IN THIS





         2  DIRECTION.





         3  Q.   DR. WARREN-BOULTON, CAN YOU NAME FOR ME ONE SPECIFIC





         4  TECHNOLOGY THAT IS USABLE OR USEFUL IN DEVELOPING WEB





         5  SITES THAT IS NOT--THAT EVEN IF IT WAS DEVELOPED AT





         6  MICROSOFT, THAT IS NOT CURRENTLY ADMINISTERED BY A PUBLIC





         7  STANDARD-SETTING BODY?





         8  A.   WE ARE TALKING CROSS-PLATFORM.  WE ARE TALKING





         9  COMPATIBILITY NOT WHETHER IT'S A, QUOTE, OPEN STANDARD.





        10  Q.   CAN YOU ANSWER MY QUESTION, SIR?





        11  A.   THE SHORT ANSWER IS, IT IS MY UNDERSTANDING THAT





        12  MICROSOFT, IN TERMS OF THESE TECHNOLOGIES, HAS--HAVE MADE





        13  THEM, QUOTE, OPEN IN THE SENSE THAT THE API'S ARE





        14  GENERALLY AVAILABLE.  THEY HAVE, IN SOME CASES, TRIED TO





        15  MAKE IT AN OPEN STANDARD IN THE SENSE OF THE





        16  STANDARD-SETTING PROCESS, BECOMING ONE IN WHICH OTHER





        17  PEOPLE HAVE A ROLE, ALTHOUGH IT'S MY UNDERSTANDING THAT





        18  MICROSOFT HAS BEEN LIMITED IN ITS SUCCESS OF THAT.





        19           BUT THE CRUCIAL ISSUE IS THAT IT REMAINS A





        20  WINDOWS-SPECIFIC TECHNOLOGY.  IT'S A PROPRIETARY





        21  WINDOWS-SPECIFIC TECHNOLOGY, WHETHER OR NOT IT IS AN OPEN





        22  STANDARD OR NOT AN OPEN STANDARD.





        23  Q.   DR. WARREN-BOULTON, I DIDN'T ASK YOU ABOUT WHAT YOU





        24  REGARDED AS THE ISSUE.  I ASKED YOU IF YOU COULD NAME A





        25  SINGLE TECHNOLOGY, EVEN IF IT IS A WINDOWS-SPECIFIC�
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         1  TECHNOLOGY, USEFUL IN DEVELOPING WEB SITES, THE SUBJECT





         2  TALKED ABOUT HERE, THAT IS NOT PUBLICLY ADMINISTERED IN AN





         3  OPEN STANDARDS ENVIRONMENT.





         4  A.   NO, IT'S MY UNDERSTANDING, AS I SAID BEFORE, THAT





         5  MICROSOFT HAS ATTEMPTED TO MOVE ALL OF THOSE INTO AN OPEN





         6  STANDARD-SETTING ENVIRONMENT.  THAT, HOWEVER, IS





         7  IRRELEVANT TO THE ISSUE.





         8  Q.   AND WHAT ARE THE WINDOWS-SPECIFIC TECHNOLOGIES YOU





         9  ARE TALKING ABOUT HERE?





        10  A.   WE ARE TALKING ABOUT ACTIVEX, JDIRECT, ANY TECHNOLOGY





        11  WHICH WORKS SPECIFICALLY ON WINDOWS AS OPPOSED TO PURE





        12  JAVA, FOR EXAMPLE, WHICH WOULD BE A CROSS-PLATFORM.





        13  Q.   JAVA IS A LANGUAGE--





        14  A.   YES.





        15  Q.   --NOT A TECHNOLOGY; ISN'T THAT RIGHT?





        16  A.   WELL, SOME PEOPLE REFER TO JAVA TECHNOLOGIES AS THE





        17  SET OF JAVA LANGUAGE.





        18  Q.   WHAT IS JDIRECT?





        19  A.   JDIRECT IS A WAY IN WHICH A WRITER OF AN APPLICATION





        20  CAN DIRECTLY ACCESS API'S ON THE WINDOWS OPERATING SYSTEM





        21  AS OPPOSED TO GOING THROUGH A JVM, AND IT'S CALLED JDIRECT





        22  BECAUSE IT'S LIKE DIRECT ACCESS.





        23  Q.   OKAY.





        24  A.   BUT IT IS DIRECT ONLY INTO A WINDOWS OPERATING





        25  SYSTEM.�
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         1  Q.   GO TO PARAGRAPH 90, WHERE WE ARE TALKING ABOUT WHAT





         2  YOU CALLED "MICROSOFT'S EXCLUSIONARY CONDUCT."





         3           I TAKE IT, SIR, IN YOUR OPINION, IT IS





         4  ANTICOMPETITIVE FOR MICROSOFT TO BUNDLE OR TIE, TO USE





         5  YOUR WORDS, INTERNET EXPLORER WITH WINDOWS?  THAT IS, TO





         6  PROVIDE THE TWO PRODUCTS TOGETHER WITHOUT IMPOSING A





         7  SEPARATE CHARGE FOR INTERNET EXPLORER.  IS THAT YOUR





         8  OPINION?





         9  A.   WHEN I'M USING THE TERM "BUNDLING" AND "TYING" HERE,





        10  I HAVE USED IT IN A VERY SPECIFIC WAY.  YOU MIGHT CALL IT





        11  ECONOMIC BUNDLING AND ECONOMIC TYING.





        12  Q.   I'M ADOPTING YOUR DEFINITIONS.  CAN YOU ANSWER MY





        13  QUESTION, PLEASE.





        14  A.   OKAY.  I JUST WANT TO MAKE THAT VERY CLEAR





        15  BECAUSE--GO AHEAD.





        16  Q.   GOOD POINT.  YOU'RE NOT TALKING ABOUT TYING IN THE





        17  LEGAL CONTEXT, ARE YOU, SIR?





        18  A.   I'M TALKING ABOUT BUNDLING AS PROVIDING TWO PRODUCTS





        19  FOR THE SAME PRICE, SO THAT THE INCREMENTAL COSTS OF EACH





        20  COMPONENT IS ZERO, AND I'M TALKING ABOUT TYING AS STATING





        21  THAT YOU MUST ACCEPT BOTH PRODUCTS.





        22  Q.   AND YOUR UNDERSTANDING OR YOUR TESTIMONY IS THAT





        23  MICROSOFT BOTH BUNDLES AND TIES THE WINDOWS 98 OPERATING





        24  SYSTEM, AS YOU DEFINE IT, IN WHAT YOU CALL INTERNET





        25  EXPLORER; CORRECT?�
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         1  A.   IT TIES TO THE OEM'S, YES.





         2  Q.   AND YOU REGARD THAT AS ANTICOMPETITIVE; CORRECT?





         3  A.   I THINK IN THIS CONTEXT, YES.





         4  Q.   OKAY.  SO, YOU BELIEVE MICROSOFT SHOULD CHARGE FOR





         5  INTERNET EXPLORER IF IT PROVIDES IT TO OEM'S?





         6  A.   NOT NECESSARILY.





         7  Q.   SO, IT WOULD BE OKAY TO PROVIDE IT FREE UNDER SOME





         8  CIRCUMSTANCES?





         9  A.   THERE MAY BE CIRCUMSTANCES UNDER WHICH IT MAY BE





        10  APPROPRIATE FOR MICROSOFT TO BUNDLE--PURELY BUNDLE, NOT





        11  TIE--THE BROWSER WITH THE OPERATING SYSTEM.  THE ISSUE





        12  THAT I AM LOOKING AT IS WHETHER OR NOT THERE IS--WHETHER





        13  OR NOT THE TYING--THE REQUIREMENT THAT THE OEM INSTALL THE





        14  OPERATING SYSTEM IS ANTICOMPETITIVE.





        15           SINCE I REALLY DON'T HAVE A SITUATION WHERE THEY





        16  ONLY BUNDLE AND DON'T TIE, IT'S HARD FOR ME TO SEPARATE





        17  THE TWO TOGETHER.  SO, PRACTICE, WHAT MICROSOFT DOES, IS





        18  BUNDLES AND TIES.





        19  Q.   SO, IN PRINCIPLE, IF MICROSOFT OFFERED INTERNET





        20  EXPLORER AS PART OF WINDOWS 98 AND DIDN'T CHARGE





        21  SEPARATELY FOR WINDOWS--FOR THAT FUNCTIONALITY, BUT TOLD





        22  OEM'S THAT THEY COULD REMOVE THE ICON OR ACCESS TO IE,





        23  THAT'S OKAY AND THAT'S NOT ANTICOMPETITIVE?  IS THAT YOUR





        24  TESTIMONY?





        25  A.   NO.  I'M SAYING THAT'S A QUESTION THAT I DON'T HAVE�
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         1  TO REACH.  WHAT I'M SAYING IS THAT BEHAVIOR, WHAT I WOULD





         2  CALL PURE BUNDLING WITH NO TYING AT ALL, IS ONE WHICH I





         3  OBSERVE OTHER FIRMS IN THE INDUSTRY DOING.  WHEN I OBSERVE





         4  OTHER FIRMS IN THE INDUSTRY DOING IT, PARTICULARLY SMALLER





         5  FIRMS, I, BY NECESSITY, LOOK AT THAT PRACTICE AND SAY, "I





         6  HAVE TO LOOK AT THE DECISION ON THE PART OF A FIRM WITH





         7  MONOPOLY POWER TO BUNDLE AND SAY, "IN THAT CONTEXT, WOULD





         8  BUNDLING BE BAD?"





         9           MY SHORT ANSWER IS THAT PURE BUNDLING BY





        10  MICROSOFT, WITHOUT TYING, COULD WELL BE ANTICOMPETITIVE.





        11  Q.   BUT YOU DON'T HAVE AN OPINION ON THAT?  YOU HAVE NOT





        12  COME TO AN OPINION ON THAT QUESTION?





        13  A.   SINCE THE BUNDLING AND THE TYING ARE, IF YOU LIKE,





        14  TIED, I DON'T HAVE TO REACH THE QUESTION AS TO WHETHER OR





        15  NOT HYPOTHETICALLY IF MICROSOFT ONLY BUNDLED AND NEVER





        16  TIED.  BECAUSE IF THEY DID ONLY BUNDLE AND NEVER TIE, THEN





        17  I CAN OBSERVE SOME THINGS WHICH I CANNOT OBSERVE NOW.





        18  THERE SIMPLY ISN'T THE INFORMATION THAT'S AVAILABLE FOR ME





        19  TO CONCLUDE THAT.





        20  Q.   LET'S TALK ABOUT WHAT YOU HAVE OBSERVED NOW, TO USE





        21  YOUR WORDS.





        22           YOU CONCLUDE IN YOUR TESTIMONY THAT THE BUNDLING





        23  AND TYING--AGAIN, TO USE YOUR WORDS--INSURE THAT OEM'S





        24  INSTALL FEWER RIVAL BROWSERS THAN THEY OTHERWISE WOULD.





        25  THAT'S YOUR TESTIMONY, IS IT NOT?�
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         1  A.   YES.  I THINK SO.  LET'S LOOK AT IT.  WHERE ARE WE





         2  NOW?





         3  Q.   PARAGRAPH 90.  MAYBE IT'S IN 91.





         4           THAT IS YOUR TESTIMONY--





         5  A.   DEFINITION OF BUNDLING AND TYING IS IN 91.





         6  Q.   LAST SENTENCE OF PARAGRAPH 91 READS, "THEY INSURE





         7  THAT OEM'S WILL PRE-INSTALL RIVAL BROWSERS ON FEWER





         8  MACHINES."





         9  A.   THAT'S CORRECT.





        10  Q.   THE WAY I CHARACTERIZED YOUR TESTIMONY A FEW MOMENTS





        11  AGO WAS ACCURATE?





        12  A.   YES.  I JUST LIKE TO CHECK.





        13  Q.   NOW, HAVE YOU CHECKED THAT HYPOTHESIS BY DETERMINING,





        14  FOR EXAMPLE, THE NUMBER OF RIVAL BROWSERS ACTUALLY BEING





        15  SHIPPED TODAY IN THE MARKETPLACE BY OEM'S?





        16  A.   I HAVE LOOKED AT--THE ONLY WAY I KNOW OF TO CHECK





        17  THIS IS TO LOOK AT THE RELATIVE ROLE OF THE OEM CHANNEL





        18  FOR IE WHICH HAS THE ADVANTAGE OF BEING TIED, AND NETSCAPE





        19  WHICH DOES NOT.





        20           AND WHEN YOU LOOK AT THOSE NUMBERS, WHILE THERE





        21  ARE A LOT OF NUMBERS, THE NUMBERS THAT ARE MOST FAVORABLE





        22  TO MICROSOFT ARE THAT WHICH COME FROM MICROSOFT'S OWN





        23  DATA, IS THAT FOR IE, APPROXIMATELY 26 PERCENT OF IE USERS





        24  GET THEIR BROWSER THROUGH THE OEM CHANNEL, AND FOR





        25  NETSCAPE, THE NUMBER IS 13 PERCENT OR LESS.�
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         1           I'M ANSWERING THE QUESTION, SO THE ANSWER IS YES,





         2  I HAVE LOOKED AT THE QUESTION AS TO WHETHER OR NOT OEM'S,





         3  BECAUSE OF THE TIE, BUNDLE FEWER BROWSERS.  I LOOKED AT





         4  THE QUESTION OF WHETHER OR NOT CONSUMERS ARE GOING TO WIND





         5  UP WITH FEWER BROWSERS, NETSCAPE NAVIGATOR BROWSERS, THAN





         6  IE BROWSERS.





         7  Q.   BUT NOT TO QUARREL, SIR, THAT DATA ONLY TELLS YOU





         8  WHAT BROWSER PEOPLE ARE USING.  IT DOESN'T TELL YOU WHICH





         9  BROWSER CAME ON THEIR MACHINE, DOES IT, SIR?





        10  A.   WELL, SINCE IE ALWAYS CAME ON THEIR MACHINE, THE





        11  QUESTION IS HOW DOES THE FACT THAT IE ALWAYS COME ON YOUR





        12  MACHINE AFFECT YOUR USE.





        13  Q.   BUT THAT'S NOT YOUR TESTIMONY HERE, SIR.  YOUR





        14  TESTIMONY HERE IS THAT WHAT MICROSOFT HAS DONE INSURES





        15  THAT THERE ARE FEWER RIVAL BROWSERS INSTALLED ON MACHINES.





        16  THAT'S THE TESTIMONY ABOUT WHICH I'M ASKING YOU, AND I'M





        17  ASKING WHETHER YOU HAVE TRACKED THAT HYPOTHESIS.





        18  A.   AND THE ANSWER IS, ON THAT THERE IS TESTIMONY FROM





        19  OEM'S THAT SAY BECAUSE I HAVE TO INSTALL ONE BROWSER--I





        20  ALREADY HAVE TO INSTALL AN IE BROWSER ON A MACHINE; AND





        21  THEREFORE, GIVEN THAT I ALREADY HAVE TO INSTALL IE ON THE





        22  MACHINE AND I HAVE TO PAY THE SUPPORT COSTS OF SUPPORTING





        23  IE ON THE MACHINE, THAT THEREFORE I AM MUCH LESS LIKELY TO





        24  PROVIDE A SECOND BROWSER.  THAT COMES--MY APOLOGIES--THAT





        25  COMES FROM THE DIRECT TESTIMONY OF A NUMBER OF OEM'S.�
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         1  Q.   OKAY.  AND DID YOU CHECK--





         2  A.   MY RESPONSE WAS IN TERMS OF WHAT THE EFFECT OF THAT





         3  WAS, THAT THAT, IN TURN, HAD A LARGER EFFECT.





         4  Q.   DID YOU CHECK TO SEE WHETHER THAT TESTIMONY WAS





         5  ACCURATE IN TERMS OF MACHINES SHIPPING WITH NON-MICROSOFT





         6  BROWSING SOFTWARE?





         7  A.   I'M SORRY?  CAN YOU ASK THAT AGAIN.





         8  Q.   DID YOU CHECK TO SEE WHETHER THAT TESTIMONY IS





         9  ACCURATE?





        10  A.   YOU WANT ME TO CHECK TO SEE IF THE OEM'S' SWORN





        11  TESTIMONY IS ACCURATE?





        12  Q.   YES, SIR.





        13  A.   I SEE.  AND HOW ARE YOU PROPOSING THAT I'M GOING TO





        14  DO THAT?





        15  Q.   HOW MANY MACHINES DID YOU LOOK AT BEFORE THIS





        16  TESTIMONY TO SEE EXACTLY WHAT MACHINES IN THE MARKETPLACE





        17  TODAY SHIPPED MORE THAN ONE BROWSER?





        18  A.   I HAVE LOOKED--I HAVEN'T LOOKED AT MACHINES, BUT I





        19  HAVE LOOKED AT MICROSOFT DOCUMENTS.  MICROSOFT DOCUMENTS





        20  SAY THINGS, FOR EXAMPLE, LIKE IN THEIR DISCUSSION OF THE





        21  ATTEMPT TO, QUOTE, WIN THE BROWSER WARS, THAT MICROSOFT IS





        22  LINING UP ALL THE MAJOR OEM'S, THAT NETSCAPE IS TRYING TO





        23  ENTER INTO SOME ARRANGEMENTS WITH OEM'S.





        24           I NOT ONLY HAVE THE TESTIMONY OF OEM'S, BUT I





        25  HAVE MICROSOFT DOCUMENTS THAT TALK ABOUT INCREASING�
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         1  BROWSER SHARE BY PERSUADING OEM'S TO CARRY





         2  PREDOMINANTLY--LIMITING THE NUMBER OF NETSCAPE'S.





         3  Q.   HOW MANY PC OEM'S SHIP NETSCAPE ON THE DESKTOP TODAY,





         4  SIR?





         5  A.   I DON'T KNOW.  THERE IS ONE MICROSOFT DOCUMENT THAT





         6  TALKS ABOUT NETSCAPE IS TRYING TO GET THREE.  HOW MANY





         7  ACTUALLY DO, I CAN'T TELL YOU.





         8  Q.   HOW MANY OEM'S SHIP NETSCAPE ON THE DESKTOP IN 1995





         9  OR 1996 OR 1997?





        10  A.   I DON'T KNOW.





        11  Q.   HOW MANY PC UNITS, AS YOU WOULD DEFINE PC'S SHIPPED,





        12  IN ANY YEAR, WITH NETSCAPE ON THE DESKTOP?





        13  A.   I HAVE NO WAY OF GETTING THAT INFORMATION.  I DON'T





        14  KNOW THE ANSWER TO THAT.





        15  Q.   DID MORE OR LESS--OR MORE OR FEWER PC'S SHIP WITH





        16  NETSCAPE ON THE DESKTOP AT ANY TIME WHEN MICROSOFT





        17  PERMITTED OEM'S TO USE THE ADD/REMOVE UTILITY TO REMOVE





        18  THE ICON?





        19  A.   CAN YOU ASK THAT AGAIN.





        20  Q.   DO YOU KNOW WHETHER MORE OR FEWER NETSCAPE--MORE OR





        21  FEWER PC'S SHIPPED WITH NETSCAPE ON THE DESKTOP DURING THE





        22  PERIOD WHEN OEM'S WERE PERMITTED BY MICROSOFT TO REMOVE





        23  THE IE ICON FROM THE DESKTOP?





        24           MR. SCHWARTZ:  OBJECTION, YOUR HONOR.  I'M NOT





        25  AWARE THAT IT HAS BEEN ESTABLISHED THAT THERE EVER WAS�
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         1  SUCH A PERIOD.





         2           THE WITNESS:  ARE YOU TALKING ABOUT--





         3           THE COURT:  WAIT A MINUTE.  THERE IS AN





         4  OBJECTION.





         5           MR. LACOVARA:  I WILL ASK A FOUNDATION QUESTION,





         6  YOUR HONOR.  IT'S A FAIR OBJECTION.





         7  BY MR. LACOVARA:





         8  Q.   DO YOU UNDERSTAND THAT THERE IS A PERIOD WHEN OEM'S





         9  WERE PERMITTED TO REMOVE THE IE ICON FROM THE DESKTOP?





        10  A.   YOU ARE REFERRING TO THE PERIOD FOLLOWING THE CONSENT





        11  DECREE?





        12  Q.   HOW ABOUT AN EARLIER PERIOD, SIR?





        13  A.   WINDOWS 95?  NO.  WE HAD A CONSENT DECREE THAT





        14  ALLOWED OEM'S TO REMOVE IE FROM THE DESKTOP AFTER THE





        15  DECREE WAS IN FORCE.  THEN, OF COURSE, ALONG COMES 98,





        16  THEY CAN NO LONGER DO IT TECHNICALLY.  SO, WHAT I'M





        17  ASSUMING YOU MUST BE REFERRING TO IS THE PERIOD AFTER THE





        18  CONSENT DECREE.





        19  Q.   WHAT ABOUT THE PERIOD BEFORE OSR 2 OF WINDOWS 95,





        20  SIR?  DO YOU KNOW WHAT THE REGIME WAS THEN?





        21  A.   WHEN ARE WE TALKING ABOUT?





        22  Q.   OSR 2.  YOU TESTIFIED YESTERDAY YOU UNDERSTOOD THAT





        23  TO BE THE SECOND HALF OF 1996.





        24  A.   YES.





        25  Q.   DID YOU UNDERSTAND THAT BEFORE THAT OEM'S COULD�
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         1  REMOVE THE IE ICON FROM THE DESKTOP?





         2  A.   I DON'T RECALL OEM'S BEING ALLOWED TO REMOVE ICONS





         3  FROM THE DESKTOP FROM WINDOWS 95 UNTIL THE CONSENT DECREE





         4  SAID THEY HAVE TO HAVE THAT OPTION.





         5  Q.   WHAT PERCENTAGE OF CONSUMERS TODAY WHO ACQUIRE PC'S





         6  HAVE A CHOICE IN THEIR COMPUTER, AS THEY ACQUIRE IT FROM





         7  AN OEM, BETWEEN A MICROSOFT VERSION OF BROWSING SOFTWARE





         8  AND SOMEONE ELSE'S BROWSING SOFTWARE?





         9  A.   WELL, VIRTUALLY A HUNDRED PERCENT HAVE IE.  WHATEVER





        10  PERCENTAGE OF IT ALSO HAS NETSCAPE, AND ZERO PERCENT HAVE





        11  (SIC) JUST NETSCAPE.





        12  Q.   WHAT PERCENTAGE HAS A CHOICE BETWEEN MICROSOFT AND





        13  SOMEONE ELSE?





        14  A.   YOU'RE SAYING IT CARRIES BOTH?





        15  Q.   YES, SIR.





        16  A.   I DON'T KNOW.





        17  Q.   AND YOU DON'T KNOW WHETHER THAT PERCENTAGE HAS GONE





        18  UP OR DOWN OVER TIME, DO YOU, SIR?





        19  A.   I BELIEVE THAT HAS GONE DOWN, BUT THAT'S MY





        20  IMPRESSION FROM READING THE DOCUMENTS.  I HAVE SEEN NOBODY





        21  WHO HAS COLLECTED THAT SPECIFIC NUMBER.





        22  Q.   AND YOU MADE NO ATTEMPT TO DO IT?





        23  A.   I THINK DATA LIKE THAT IS EITHER COLLECTED IN THE





        24  INDUSTRY, IT'S AVAILABLE--YOU KNOW, IT'S BEYOND,





        25  CERTAINLY, BEYOND MY FEEBLE CAPABILITIES TO START�
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         1  GENERATING THAT KIND OF DATA SETS.





         2  Q.   OKAY.





         3  A.   I RELY ON PUBLICLY AVAILABLE DATA LIKE IDC AND





         4  WHATEVER INTERNAL DATA IS GENERATED BY MICROSOFT.  IF





         5  MICROSOFT DOESN'T GENERATE IT AND THE PUBLIC DOESN'T





         6  GENERATE IT, THEN I THINK THAT'S IT, AS FAR AS I'M





         7  CONCERNED.





         8           MR. LACOVARA:  THIS IS A CONVENIENT MOMENT.  WE





         9  COULD START A NEW TOPIC.





        10           THE COURT:  WE WILL ADJOURN FOR THE WEEK AND THE





        11  WEEKEND TODAY.  YOU ARE NOW ON PARAGRAPH 93.  YOU ARE LESS





        12  THAN HALFWAY THROUGH HIS DIRECT TESTIMONY.





        13           MR. LACOVARA:  YOUR HONOR, I'M VERY SUBSTANTIALLY





        14  MORE THAN HALFWAY THROUGH THE EXAMINATION BECAUSE THE





        15  MATERIAL GETS REPETITIVE.





        16           THE COURT:  I'M GOING TO HOLD YOU TO CONCLUDING





        17  ON MONDAY.





        18           MR. LACOVARA:  YOUR HONOR, I WILL MAKE EVERY





        19  EFFORT TO DO SO, AND I WILL SPEND THE HOLIDAY WEEKEND





        20  CHOPPING AS MUCH AS I POSSIBLY CAN.





        21           THE COURT:  FINE.  I CAN THINK OF BETTER WAYS TO





        22  SPEND YOUR HOLIDAY WEEKEND.





        23           MR. LACOVARA:  I DO NOT DISAGREE WITH THAT.





        24           THE COURT:  IF YOU WISH TO DEVOTE YOUR TIME TO





        25  IT, YOU ARE WELCOME TO DO SO.�
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         1           MR. LACOVARA:  THANK YOU, YOUR HONOR.





         2           THE WITNESS:  PERHAPS I COULD HELP.  WE COULD





         3  TEAM UP IN THIS EFFORT.





         4           THE COURT:  PLEASE HAVE A VERY NICE HOLIDAY.  SEE





         5  YOU ON MONDAY.





         6           (WHEREUPON, AT 4:00 P.M., THE HEARING WAS





         7  ADJOURNED WAS ADJOURNED UNTIL MONDAY, DECEMBER 1, 1998.)





         8





         9





        10





        11





        12





        13





        14





        15





        16





        17





        18





        19





        20





        21





        22





        23





        24





        25�
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         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER
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        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE
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