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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED



          3   STATES VERSUS MICROSOFT CORPORATION AND 98-1233, STATE OF



          4   NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.



          5             PHILLIP MALONE, STEPHEN HOUCK, AND DAVID BOIES FOR



          6   THE PLAINTIFFS.



          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          8   WILLIAM NEUKOM FOR THE DEFENDANT.



          9             THE COURT:  GOOD MORNING, MR. HOLLEY.



         10             MR. HOLLEY:  GOOD MORNING, YOUR HONOR.



         11             THE COURT:  GOOD MORNING, MR. SOYRING.  I REMIND



         12   YOU THAT YOU'RE STILL UNDER OATH, SIR.



         13             THE WITNESS:  YES, I AM.  THANK YOU.  GOOD



         14   MORNING.



         15             (JOHN SOYRING, PLAINTIFFS' WITNESS, PREVIOUSLY



         16   SWORN.)



         17                  CROSS-EXAMINATION (CONTINUED)



         18   BY MR. HOLLEY:



         19   Q.  GOOD MORNING, MR. SOYRING.



         20             YESTERDAY AFTERNOON WE WERE DISCUSSING THE



         21   RELATIVE POPULARITY OF OS/2 IN THE UNITED STATES AND EUROPE.



         22   DO YOU RECALL THAT?



         23   A.  YES, I DO RECALL THAT.



         24   Q.  IF OS/2 BECAME DRAMATICALLY MORE POPULAR AMONG CONSUMERS



         25   AROUND THE WORLD, IBM WOULD BE ABLE TO SUPPLY OS/2 TO EVERY
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          1   NEW PERSONAL COMPUTER MANUFACTURED DURING 1999; IS THAT



          2   CORRECT?



          3   A.  WOULD YOU REPEAT THAT AGAIN SO I MAKE SURE I UNDERSTOOD



          4   THAT, PLEASE?  I'M SORRY.



          5   Q.  IF WE ASSUME THAT, FOR WHATEVER REASON, THERE'S A



          6   DRAMATIC UPSWING IN THE POPULARITY OF THE OS/2 OPERATING



          7   SYSTEM, IBM WOULD BE ABLE TO SUPPLY A COPY OF THAT OPERATING



          8   SYSTEM FOR EVERY PERSONAL COMPUTER MANUFACTURED IN THE WORLD



          9   NEXT YEAR; IS THAT CORRECT?



         10   A.  IF YOU'RE ASSUMING THAT THE DRAMATIC UPSWING IS THAT



         11   THERE IS A LARGE AVAILABILITY OF APPLICATIONS THAT COULD BE



         12   RUN ON OS/2, IBM COULD SUPPLY OS/2 TO MANUFACTURERS



         13   WORLDWIDE.



         14   Q.  AND THAT WOULD BE POSSIBLE FOR IBM TO DO WITHOUT



         15   BUILDING ANY NEW FACTORIES OR BUYING ANY NEW EQUIPMENT; IS



         16   THAT CORRECT?



         17   A.  IBM WOULD NOT HAVE TO BUILD FACTORIES.  WE PROBABLY



         18   WOULD HAVE TO BUY EQUIPMENT TO BE ABLE TO SUPPORT THAT



         19   INITIATIVE.



         20   Q.  THE LARGEST PART OF THE ENTERPRISE OF SUPPLYING OS/2 TO



         21   ALL OF THE P.C. MANUFACTURERS IN THE WORLD WOULD BE



         22   ESSENTIALLY BE A LAWYER'S EXERCISE OF SIGNING NEW LICENSE



         23   AGREEMENTS, CORRECT?



         24   A.  BASED ON MY EXPERIENCE, THE LAWYERS WERE A SMALL



         25   FRACTION OF THAT, AT LEAST WITHIN IBM.  WE WOULD HAVE
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          1   CERTAINLY CONTRACTS ADMINISTRATION PEOPLE, SALES PEOPLE, AND



          2   TECHNICAL SUPPORT PEOPLE BEING PUT INTO PLACE ON A GLOBAL



          3   BASIS.  SO IT WOULD BE A SUBSTANTIAL INVESTMENT ON IBM'S



          4   PART, ABOVE AND BEYOND THE CREATION OF THE INTELLECTUAL



          5   PROPERTY.



          6   Q.  THE INTELLECTUAL PROPERTY IN THIS INSTANCE IS ALREADY



          7   CREATED, CORRECT?  THERE IS A VERSION OF OS/2 WARP 4 IN



          8   EXISTENCE THAT, IF CUSTOMERS WANTED IT, IBM IS ABLE TO



          9   SUPPLY RIGHT NOW, CORRECT?



         10   A.  IBM IS ACTUALLY SUPPLYING OS/2 WARP 4 WORLDWIDE PROBABLY



         11   IN ABOUT -- MORE THAN 170 COUNTRIES AND MORE THAN 20



         12   LANGUAGES TODAY.



         13   Q.  YOU TOLD ME AT YOUR DEPOSITION, MR. SOYRING, THAT IBM IS



         14   CURRENTLY IN THE PROCESS OF PORTING ITS PRINCIPAL RELATIONAL



         15   DATABASE PRODUCT CALLED DB2 TO THE LINUX OPERATING SYSTEM;



         16   IS THAT CORRECT?



         17   A.  YES.  IBM HAS MADE AN ANNOUNCEMENT THAT IT INTENDS TO



         18   DEVELOP A VERSION -- IN OTHER WORDS PORT OUR DB2 OPERATING



         19   SYSTEM FROM A UNIX VERSION WE HAVE TODAY ON AIX TO THE LINUX



         20   OPERATING SYSTEM.



         21   Q.  AND IBM IS DOING THAT BECAUSE IT PERCEIVES THAT THE



         22   DEMAND FOR LINUX IS INCREASING RAPIDLY; IS THAT RIGHT?



         23   A.  WE PERCEIVE THAT THERE IS SUFFICIENT DEMAND TO MAKE THAT



         24   INVESTMENT.  IT'S -- FOR US, SINCE IT'S A UNIX OPERATING



         25   SYSTEM OR VERY SIMILAR TO OTHER UNIX OPERATING SYSTEMS, WAS
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          1   A -- IS A RELATIVELY SMALL INVESTMENT FOR THAT SPECIFIC PORT



          2   OF DB2 TO LINUX.  THAT DOES NOT NECESSARILY APPLY TO OTHER



          3   SOFTWARE.



          4   Q.  TAKE A LOOK, IF YOU WOULD, MR. SOYRING, AT YOUR WRITTEN



          5   DIRECT TESTIMONY ON PAGE 3.  AND I AM INTERESTED IN THE



          6   PENULTIMATE SENTENCE IN PARAGRAPH 7, WHICH BEGINS, "SOFTWARE



          7   COMPANIES WILL DECIDE TO INCUR."  ARE YOU WITH ME THERE,



          8   SIR?



          9   A.  YES, I AM.



         10   Q.  OKAY.



         11             THE COURT:  I'M NOT.  TELL ME WHERE YOU ARE,



         12   AGAIN.



         13             MR. HOLLEY:  I'M SORRY, YOUR HONOR.  I'M IN



         14   PARAGRAPH 7 ON PAGE 3 OF MR. SOYRING'S WRITTEN DIRECT



         15   TESTIMONY, THE SECOND-TO-THE-LAST SENTENCE WHICH BEGINS,



         16   "SOFTWARE COMPANIES WILL DECIDE TO INCUR."



         17             THE COURT:  I'M SORRY.  PARAGRAPH WHAT?



         18             MR. HOLLEY:  7, YOUR HONOR.  IT BEGINS AT THE TOP



         19   OF PAGE 3, AND THE SENTENCE THAT I'M INTERESTED IN IS SORT



         20   OF MIDWAY DOWN THE PAGE.



         21             THE COURT:  ALL RIGHT.



         22   BY MR. HOLLEY:



         23   Q.  MR. SOYRING, YOU SAY HERE IN YOUR TESTIMONY, "SOFTWARE



         24   COMPANIES WILL DECIDE TO INCUR SUCH COSTS" -- BEING THE



         25   COSTS OF PORTING, MARKETING, DISTRIBUTING, SALES, SUPPORT
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          1   AND MAINTENANCE -- "IF THEY ANTICIPATE ENOUGH USERS OF THE



          2   OTHER OPERATING SYSTEM, AND, THEREFORE, ENOUGH POTENTIAL



          3   PURCHASERS OF THEIR APPLICATION TO JUSTIFY THE INVESTMENT."



          4             I TAKE IT IN THE CASE OF PORTING DB2 TO LINUX, IBM



          5   BELIEVES THAT THE DEMAND FOR LINUX IS SUFFICIENT THAT IBM



          6   WILL BE ABLE TO RECOVER ITS INVESTMENT IN THE PORTING



          7   PROCESS; IS RIGHT?



          8   A.  IBM HAS VIEWED LINUX TO BE A GROWING OPERATING SYSTEM,



          9   PARTICULARLY ON SERVERS.  MY DEFINITION IN THIS TESTIMONY IS



         10   ON DESKTOP AND MOBILE P.C.'S, BUT ON SERVERS, LINUX HAS



         11   BECOME POPULAR IN A VERY NARROW SEGMENT OF THE INDUSTRY,



         12   THAT BEING SUPPORTING WEB SERVERS.  AND AS A RESULT, WE FEEL



         13   THAT PART OF A WEB SERVER ENVIRONMENT TO SUPPORT WHAT IBM



         14   REFERS TO AS E-BUSINESS APPLICATIONS -- ELECTRONIC COMMERCE



         15   AND OTHER TYPES OF APPLICATIONS -- REQUIRES THE SUPPORT OF A



         16   DATABASE ON SUCH A SERVER.



         17             AND, THEREFORE, YES, WE DO SEE AN OPPORTUNITY FOR



         18   IBM TO MAKE, IN THIS CASE, A RELATIVELY SMALL INVESTMENT,



         19   BUT TO BE ABLE TO OFFER IT ON LINUX IN THIS PARTICULAR



         20   ENVIRONMENT, WHICH IS A SERVER ENVIRONMENT FOR WEB SERVERS.



         21   Q.  NOW, YOU SAY IN PARAGRAPH 5 OF YOUR DIRECT TESTIMONY ON



         22   THE TOP OF PAGE 2, MR. SOYRING, THAT IBM HAS DEVOTED AN



         23   ENORMOUS EFFORT TO OS/2.



         24             THE AMOUNT OF MONEY INVESTED IN DEVELOPING,



         25   MARKETING AND SUPPORTING LINUX HAS NOT BEEN ENORMOUS, HAS
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          1   IT?



          2   A.  I DON'T KNOW HOW I OR OTHERS WOULD MEASURE THAT SINCE



          3   LINUX WAS ORIGINALLY DEVELOPED BY A YOUNG GENTLEMEN IN



          4   FINLAND AND THEN MADE AVAILABLE ON THE WEB WHERE POTENTIALLY



          5   THOUSANDS OR TENS OF THOUSANDS OF PROGRAMMERS CONTRIBUTED



          6   THE DEVELOPMENT OF CODE TO IT, AND IT EVOLVED OVER TIME.



          7   AND I DON'T KNOW THAT ANYONE IN THE INDUSTRY HAS A



          8   MEASUREMENT OF THE TOTAL EXPENDITURE MADE IN THAT CASE.



          9   Q.  WELL, WHEN LINUS TORVALDS WAS A STUDENT AT THE



         10   UNIVERSITY OF HELSINKI AND DEVELOPED THE LINUX OPERATING



         11   SYSTEM IN HIS SPARE TIME, HE DIDN'T HAVE ENORMOUS RESOURCES



         12   TO DEVOTE TO THAT EFFORT, DID HE?



         13   A.  HE DEVELOPED A KERNEL OF AN OPERATING SYSTEM, WHICH IS A



         14   SMALL PORTION OF AN OPERATING SYSTEM.



         15             THE COURT:  HE DEVELOPED WHAT?



         16             THE WITNESS:  HE DEVELOPED THE KERNEL -- THE



         17   CENTRAL SERVICES OF AN OPERATING SYSTEM, AND IT WAS REPORTED



         18   THAT HE DID IT AS A HOBBY TO FIND OUT HOW OPERATING SYSTEMS



         19   WORK, WHICH IS VERY TYPICAL AND IS DONE VERY FREQUENTLY IN



         20   THE UNIVERSITY ENVIRONMENT AND AMONGST HOBBYISTS AS WELL.



         21   BY MR. HOLLEY:



         22   Q.  NOW, YOU SAY THAT LINUX IS PRINCIPALLY BEING USED FOR



         23   SERVER APPLICATIONS.  ARE YOU FAMILIAR WITH THE



         24   IMPLEMENTATIONS OF LINUX PRODUCED BY CALDERA AND RED HAT FOR



         25   DESKTOP USE?
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          1   A.  I AM FAMILIAR WITH BOTH CALDERA AND RED HAT, AND I'M



          2   FAMILIAR THAT THEY DO OFFER A COMMERCIALLY PACKAGED OFFERING



          3   IN WHICH THEY PRICE THEIR SERVICES AROUND THE LINUX PRODUCT.



          4   Q.  NOW, PART OF YOUR DIRECT TESTIMONY RELATES TO THE



          5   AVAILABILITY OF DEVELOPMENT TOOLS FOR THE OS/2 OPERATING



          6   SYSTEM; IS THAT CORRECT?



          7   A.  PART OF MY TESTIMONY HAS TO DO WITH DEVELOPMENT TOOLS.



          8   DID YOU SAY WITH REGARDS TO OS/2 OR OTHER OPERATING SYSTEMS?



          9   Q.  WELL, IN PARTICULAR, I WAS INTERESTED IN OS/2.  THERE



         10   ARE DEVELOPMENT TOOLS AVAILABLE FOR WRITING OS/2



         11   APPLICATIONS; ARE THERE NOT?



         12   A.  YES, THERE ARE DEVELOPMENT TOOLS AVAILABLE FROM A



         13   VARIETY OF COMPANIES FOR DEVELOPING OS/2 APPLICATIONS.



         14   Q.  AND IBM ITSELF IS THE LARGEST PROVIDER OF DEVELOPMENT



         15   TOOLS IN THE WORLD, ISN'T IT?



         16   A.  I DON'T KNOW THAT I COULD CHARACTERIZE IBM AS THE



         17   LARGEST PROVIDER OF DEVELOPMENT TOOLS IN THE WORLD.  I DON'T



         18   KNOW HOW YOU'RE MEASURING THAT.  WE CERTAINLY ARE PROBABLY



         19   THE LARGEST PROVIDER OF DEVELOPMENT TOOLS FOR OS/2



         20   APPLICATION DEVELOPMENT.



         21             MR. HOLLEY:  I OFFER, YOUR HONOR, AS DEFENDANT'S



         22   1899, A FOUR-PAGE DOCUMENT FROM IBM'S WEB SITE, ENTITLED



         23   "IBM VISUAL AGE FAMILY OF APPLICATION DEVELOPMENT TOOLS."



         24             MR. HOUCK:  NO OBJECTION, YOUR HONOR.



         25             THE COURT:  DEFENDANTS' 1899 IS ADMITTED.
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          1                                   (WHEREUPON, DEFENDANT'S



          2                                   EXHIBIT NUMBER 1899 WAS



          3                                   RECEIVED IN EVIDENCE.)



          4   BY MR. HOLLEY:



          5   Q.  NOW, MR. SOYRING, I'D LIKE YOU TO TAKE A LOOK AT THE



          6   SECOND PAGE OF THIS DOCUMENT, WHICH IS ENTITLED, "MARKET



          7   SHARE/MIND SHARE," AND IT APPEARS AT THE TOP OF THE



          8   RIGHT-HAND COLUMN.  IT SAYS, "IBM CONTINUES AS THE LARGEST



          9   APPLICATION DEVELOPMENT TOOLS PROVIDER."



         10             IS THAT STATEMENT CORRECT, SIR?



         11   A.  AS I SAID, I DON'T KNOW HOW THAT'S MEASURED.  THIS IS



         12   ANOTHER DIVISION OF IBM.  IBM DOES -- HAS DEVELOPED A LARGE



         13   NUMBER OF TOOLS, BUT I DON'T KNOW HOW THEY'RE MEASURING



         14   THIS.



         15   Q.  OKAY.  AND IT GOES ON TO SAY, "SINCE THE ENTRY OF



         16   VISUAL AGE INTO THE MARKETPLACE IN 1994, WE" -- BEING IBM --



         17   "HAVE OUTPACED KEY COMPETITORS IN REVENUE GROWTH IN A VERY



         18   FRAGMENTED AND COMPETITIVE MARKET FOR APPLICATION



         19   DEVELOPMENT TOOLS."



         20             IS THAT STATEMENT CORRECT, SIR?



         21   A.  I WOULD ASSUME IT IS, BUT I COULDN'T STATE IT IS OR IS



         22   NOT, SINCE I AM NOT DIRECTLY INVOLVED WITH THOSE PRODUCTS



         23   AND THE REGULAR MEASUREMENT OF WHAT THEIR REVENUE OR REVENUE



         24   GROWTH IS.



         25   Q.  TAKE A LOOK, MR. SOYRING, AT THE CHART THAT APPEARS AT
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          1   THE UPPER RIGHT-HAND CORNER OF THIS PAGE, AND, IN



          2   PARTICULAR, THE LINE THAT READS OS/2, WHICH IS THE FIFTH



          3   LINE DOWN.  AM I READING THE CHART CORRECTLY, MR. SOYRING,



          4   THAT IBM ITSELF PROVIDES DEVELOPMENT TOOLS FOR THE OS/2



          5   PLATFORM USING ALL OF THE DEVELOPMENT LANGUAGES THAT ARE



          6   REFERRED TO ACROSS THE TOP OF THIS, WHICH WOULD BE C++,



          7   COBOL, GENERATOR, JAVA, PACBASE, PL/1, RPG AND SMALLTALK?



          8   A.  THAT'S CORRECT.  IBM HAS MADE A HUGE DEVELOPMENT IN



          9   DEVELOPING APPLICATION, INCLUDING A CATEGORY OF APPLICATIONS



         10   I DESCRIBED AS APPLICATION DEVELOPMENT TOOLS, SPECIFICALLY



         11   FOR OS/2 IN OUR ATTEMPT TO MAKE OS/2 BROADLY SUCCESSFUL IN



         12   THE INDUSTRY.



         13   Q.  SO IF I WANT TO WRITE AN APPLICATION FOR OS/2, I CAN GET



         14   EVERYTHING I NEED FROM IBM WITHOUT GOING TO MICROSOFT AT



         15   ALL; IS THAT CORRECT?



         16   A.  WE CERTAINLY HAVE THAT AS A GOAL FOR DEVELOPERS TO BE



         17   ABLE TO DEVELOP APPLICATIONS AND GO TO IBM.  AND WE ALSO



         18   INVESTED WITH OTHER VENDORS, SUCH AS BORLAND, TO HAVE THEM



         19   DEVELOP TOOLS FOR OS/2.  SO WE DID MAKE A VERY LARGE



         20   INVESTMENT IN AN ATTEMPT TO BE ABLE TO ALLOW DEVELOPERS TO



         21   DEVELOP APPLICATIONS, BOTH CUSTOM APPLICATIONS WITHIN OUR



         22   ENTERPRISE, WHICH WE ARE GENERALLY SUCCESSFUL AT, AS WELL AS



         23   COMMERCIAL APPLICATIONS.



         24   Q.  THE MICROSOFT FOUNDATION CLASSES ARE LIBRARIES OF



         25   REUSABLE SOFTWARE CODE THAT MICROSOFT CREATED TO MAKE IT
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          1   FASTER AND EASIER FOR SOFTWARE DEVELOPERS TO BUILD WINDOWS



          2   APPLICATIONS; IS THAT RIGHT?



          3   A.  THAT IS PROBABLY THE REASON THAT THEY DEVELOPED IT.



          4   Q.  OKAY.  AND THE MICROSOFT FOUNDATION CLASSES ARE COMMONLY



          5   REFERRED TO AS MFC; IS THAT CORRECT?



          6   A.  YES, THAT IS CORRECT.



          7   Q.  MFC IS INCOMPATIBLE WITH THE NATIVE OS/2 API'S; IS IT



          8   NOT?



          9   A.  YES, MFC IS INCOMPATIBLE WITH THE OS/2 API'S.



         10   Q.  SO AS A PRACTICAL MATTER, IT MAKES NO DIFFERENCE WHETHER



         11   MICROSOFT'S LICENSE AGREEMENTS RESTRICT THE USE OF MFC TO



         12   WINDOWS OPERATING SYSTEMS, BECAUSE MFC WON'T WORK ON OS/2



         13   ANYWAY; ISN'T THAT RIGHT?



         14   A.  THAT'S INCORRECT.  IT MADE TWO HUGE DIFFERENCES.  THERE



         15   WERE TWO REASONS WHY THAT WAS VERY IMPORTANT.  THE FIRST IS



         16   WE WERE SERIOUSLY CONSIDERING INVESTMENT -- MAKING A VERY



         17   LARGE INVESTMENT IN IBM TO DEVELOP THE MICROSOFT 32-BIT



         18   WINDOWS API'S IN A CLEAN-ROOM ENVIRONMENT -- TO CLONE, IN



         19   OTHER WORDS -- THE MICROSOFT WIN32 API'S, SUCH THAT



         20   WINDOWS 32 APPLICATIONS, WHEN CONSUMERS BOUGHT THEM OFF THE



         21   SHELF, IN A SHRINK-WRAPPED PACKAGE, COULD INSTALL THEM AND



         22   RUN THEM ON OS/2.



         23             WE ESTIMATED THAT, AND THAT WAS A MASSIVE



         24   INVESTMENT.  BUT WE WERE SERIOUSLY CONSIDERING MAKING THAT



         25   INVESTMENT, BUT WE THEN STUDIED THE LICENSE AGREEMENTS FOR
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          1   THE TOOLS, SUCH AS MICROSOFT VISUAL C++, MICROSOFT VISUAL



          2   BASIC AND OTHER TOOLS.  AND WE CONCLUDED, IN MY OPINION, AND



          3   IN THE OPINIONS OF THE IBM COUNSEL WHOM I CONFERRED WITH AT



          4   THAT TIME, THAT THE LICENSE AGREEMENT RESTRICTED -- IN FACT,



          5   THE WORDS "FOR THE SOLE PURPOSE" OF DEVELOPING ON WINDOWS



          6   WAS INCLUDED IN THOSE STATEMENTS, SUCH THAT IT WAS OUR



          7   INTERPRETATION THAT A VENDOR WHO CREATED AN APPLICATION



          8   USING THE MICROSOFT TOOLKIT AND INCLUDING THE MICROSOFT



          9   FOUNDATION CLASS REDISTRIBUTABLE CODE WITHIN THEIR



         10   APPLICATION, WOULD NOT BE ABLE TO SUPPORT THAT APPLICATION



         11   ON AN OS/2 PLATFORM, EVEN IF WE WERE SUCCESSFUL IN CLONING



         12   THE API'S.  THAT'S THE FIRST POINT.



         13             THE SECOND POINT IS OUR EXPERIENCE WITH VENDORS,



         14   SUCH AS LOTUS, BEFORE WE BROUGHT THEM WITH THEIR APPLICATION



         15   APPROACH AND WITH COMPUTER ASSOCIATES, WITH THEIR AT-HOME



         16   SERIES, AND OTHER VENDORS WHO DEVELOPED APPLICATIONS USING



         17   THE MICROSOFT FOUNDATION CLASSES, IS THAT THE APPLICATIONS



         18   DEVELOPER ENDED UP INCLUDING SUCH A LARGE AMOUNT OF CODE IN



         19   THEIR APPLICATION.  EVEN IF WE WERE TO WORK WITH THEM TO



         20   REPLACE THAT CODE, IT WOULD HAVE BEEN A MASSIVE INVESTMENT



         21   ON THEIR PART.  AND THAT WAS OUR EXPERIENCE WITH BOTH OF



         22   THOSE COMPANIES, AS WELL AS OTHERS.



         23   Q.  AND YOU TOLD ME AT YOUR DEPOSITION THAT IBM NEVER



         24   APPROACHED MICROSOFT TO FIND OUT WHETHER IT WOULD AGREE THAT



         25   MFC -- THAT APPLICATIONS CONTAINING MFC COULD RUN ON OS/2;
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          1   IS THAT CORRECT?



          2   A.  I BELIEVE I TOLD YOU THAT I WAS NOT AWARE OF IBM



          3   APPROACHING MICROSOFT.  I WAS NOT INVOLVED IN NEGOTIATIONS



          4   OR DEALING WITH -- DEALINGS WITH MICROSOFT DIRECTLY AT THAT



          5   TIME.



          6   Q.  ARE YOU AWARE THAT APPLE DID APPROACH MICROSOFT ABOUT



          7   WHETHER MFC CODE COULD BE USED IN MACINTOSH APPLICATIONS?



          8   A.  NO, I'M NOT AN EMPLOYEE OF APPLE, SO I WOULDN'T BE



          9   PRIVILEGED TO THAT INFORMATION.



         10   Q.  SO YOU ALSO DON'T KNOW THAT MICROSOFT TOLD APPLE THAT



         11   THAT WOULD BE FINE, THAT THEY COULD USE MFC CODE ON THE



         12   MACINTOSH?



         13   A.  AS I SAID BEFORE, I'M NOT AWARE OF DISCUSSIONS BETWEEN



         14   APPLE AND MICROSOFT ON THAT TOPIC.



         15   Q.  THE IBM DEVELOPER CONNECTION IS A PROGRAM MAINTAINED BY



         16   THE IBM CORPORATION TO ASSIST DEVELOPERS IN WRITING



         17   APPLICATIONS FOR OS/2 AND AIX AND OTHER OPERATING SYSTEMS;



         18   IS THAT CORRECT?



         19   A.  YES.  THE IBM DEVELOPER CONNECTION IS A SET OF TOOLS



         20   THAT IBM PROMOTES AND SELLS TO DEVELOPERS ALLOWING THEM TO



         21   DEVELOP APPLICATIONS FOR MULTIPLE OPERATING SYSTEMS,



         22   INCLUDING WINDOWS, OS/2, AIX AND OTHER OPERATING SYSTEMS.



         23             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANTS'



         24   EXHIBIT 1888, AN EIGHT-PAGE DOCUMENT FROM THE IBM WEB SITE,



         25   ENTITLED LICENSE AGREEMENT FOR THE IBM DEVELOPER CONNECTION.
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          1             MR. HOUCK:  NO OBJECTION, YOUR HONOR.



          2             THE COURT:  DEFENDANTS' 1888 IS ADMITTED.



          3                                   (WHEREUPON, DEFENDANTS'



          4                                   EXHIBIT NUMBER 1888 WAS



          5                                   RECEIVED IN EVIDENCE.)



          6   BY MR. HOLLEY:



          7   Q.  MR. SOYRING, I WOULD LIKE TO DIRECT YOUR ATTENTION, SIR,



          8   TO THE FOURTH PAGE OF THIS IBM LICENSE AGREEMENT WITH



          9   SOFTWARE DEVELOPERS, AND IN PARTICULAR TO THE SECOND BULLET



         10   UNDER THE HEADING, "IX.  ADDITIONAL PRODUCT SPECIFIC RIGHTS



         11   AND RESTRICTIONS."



         12             THIS SAYS, "YOU," MEANING THE SOFTWARE DEVELOPER,



         13   "MAY USE THE SOURCE MIGRATION ANALYSIS AND REPORTING TOOL



         14   VERSION 2 SOLELY FOR THE PURPOSE OF DEVELOPING APPLICATIONS



         15   ON THE OS/2 PLATFORM."



         16             WHY DOES THE LICENSE AGREEMENT SAY THAT,



         17   MR. SOYRING?



         18   A.  THAT WAS A VERY SPECIFIC PROVISION IN OUR CONTRACTS FOR



         19   THE SOURCE MIGRATION ANALYSIS AND REPORTING TOOL, COMMONLY



         20   REFERRED TO AS THE SMART TOOL, SIMPLY BECAUSE THAT TOOL WAS



         21   LICENSED FROM ONE-UP CORPORATION IN DALLAS, TEXAS.  AND OUR



         22   LICENSE AGREEMENT WITH ONE-UP CORPORATION ALLOWED US ONLY TO



         23   BE ABLE TO SUPPORT THAT TOOL ON OS/2, AS ONE-UP VIEWED THAT,



         24   FOR THEIR BUSINESS MODEL TO SUCCEED, THEY NEEDED TO BE ABLE



         25   TO OFFER THAT TOOL TO OTHER VENDORS.
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          1   Q.  WELL, LET'S LOOK THREE MORE BULLET POINTS DOWN UNDER THE



          2   SECTION THAT BEGINS, "THE IBM OS/2 DEVELOPER'S TOOLKITS



          3   CONTAINED IN THE PROGRAM."



          4             I TAKE IT FROM THIS REFERENCE THAT THERE ARE



          5   DEVELOPER TOOLKITS THAT ARE PART OF THE IBM DEVELOPER



          6   NETWORK; IS THAT CORRECT?



          7   A.  WHAT -- WHAT ARE YOU REFERRING TO WHEN YOU SAY THE IBM



          8   DEVELOPER NETWORK?  THAT'S A MICROSOFT TERM.  WE HAVE IBM



          9   DEVELOPER CONNECTION.  IS THAT WHAT YOU'RE REFERRING TO?



         10   Q.  I'M SORRY.  I STAND CORRECTED.  THE TOOLKITS ARE PART OF



         11   THE IBM DEVELOPER CONNECTION; IS THAT RIGHT?



         12   A.  YES, THEY ARE.



         13   Q.  OKAY.  AND DIRECTING YOUR ATTENTION, SIR, TO THE THIRD



         14   SENTENCE OF THIS BULLET POINT, IT SAYS, "YOU MAY COPY AND



         15   DISTRIBUTE THE ABOVE HEADER FILES, INCLUDE FILES, AUDIO



         16   FILES AND PROGRAMMING TUTORIALS IN ANY FORM WITHOUT PAYMENT



         17   TO IBM FOR THE PURPOSES OF DEVELOPING, USING, MARKETING, AND



         18   DISTRIBUTING APPLICATION PROGRAMS WRITTEN TO THE OS/2 AND



         19   MMPM/2 APPLICATION PROGRAMMING INTERFACE."



         20             WHY DOES THE CONTRACT RESTRICT THE USE OF THE



         21   DEVELOPER TOOLKITS TO WRITING APPLICATIONS FOR OS/2?



         22   A.  IT DOESN'T RESTRICT IT TO THE DEVELOPMENT OF



         23   APPLICATIONS FOR OS/2.  IF YOU READ THIS WORDING CAREFULLY,



         24   WHAT WE DO IS WE RESTRICT IT TO A PARTICULAR APPLICATION



         25   PROGRAMMING INTERFACE, WHETHER THAT APPLICATION PROGRAMMING
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          1   INTERFACE IS IMPLEMENTED ON OS/2 OR ANOTHER OPERATING



          2   SYSTEM.  AND THIS IS CONSISTENT WITH OTHER LICENSE



          3   AGREEMENTS WE HAVE WITH OTHER TOOLS.



          4   Q.  THERE ARE NO OTHER OPERATING SYSTEMS IN THE WORLD THAT



          5   IMPLEMENT THE OS/2 API'S, ARE THEY?



          6   A.  I BEG TO DIFFER.  MICROSOFT SHIPS ONE OF ITS WINDOWS



          7   PRODUCTS WITH A SUBSET OF THE OS/2 API SET.



          8   Q.  WHICH PRODUCT IS THAT?



          9   A.  I BELIEVE IT'S -- MICROSOFT CALLS IT WINDOWS NT.



         10   Q.  DIRECTING YOUR ATTENTION TO THE NEXT PAGE OF THE



         11   DOCUMENT, UNDER THE SECTION, "EZWINDOW VERSION 7.2 HAS THE



         12   FOLLOWING ADDITIONAL RIGHTS."



         13   A.  I'M SORRY.  WHICH PAGE?



         14   Q.  THIS IS ON PAGE 5 OF THE AGREEMENT.  RIGHT UNDER THERE,



         15   UNDER THE HEADING, IT SAYS, "IBM GRANTS YOU THE



         16   NON-EXCLUSIVE, NON-ASSIGNABLE, NON-TRANSFERABLE RIGHT, UNDER



         17   THE APPLICABLE IBM COPYRIGHTS, TO USE ONE COPY OF THE



         18   ENCLOSED EZWINDOW CODE (VERSION 7.2) ON A SINGLE COMPUTER



         19   FOR THE SOLE PURPOSE OF DESIGNING AND DEVELOPING



         20   APPLICATION PROGRAMS WRITTEN TO THE AIX APPLICATION



         21   PROGRAMMING INTERFACE."



         22             WHY DOES THE CONTRACT RESTRICT THE USE OF THE



         23   EZWINDOW CODE TO AIX, ONE OF IBM'S OPERATING SYSTEMS?



         24   A.  I'M NOT FAMILIAR WITH THE EZWINDOW CODE AS I AM NOT AN



         25   EXPERT IN THE FIELD OF AIX, BUT THE WORDING OF THIS
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          1   CONTRACT, AGAIN, IS TO AN APPLICATION PROGRAMMING INTERFACE.



          2   AGAIN, IT'S CONSISTENT WITH THE WORDING IN OTHER LICENSE



          3   AGREEMENTS WHERE WE MAY, BECAUSE THE TOOL ONLY WORKS ON A



          4   SPECIFIC API SET, RESTRICT IT TO THAT API SET, REGARDLESS OF



          5   WHAT OPERATING SYSTEM OR PROGRAM IMPLEMENTS THAT API SET.



          6   Q.  TAKE A LOOK AT THE NEXT PAGE OF THE CONTRACT,



          7   MR. SOYRING.  IN THE TOP PARAGRAPH IT'S REFERRING TO IBM



          8   CODE THAT IS PROVIDED TO ASSIST DEVELOPERS IN WRITING OS/2



          9   DEVICE DRIVERS.  AND IT SAYS, "YOU MAY USE THE IBM CODE FOR



         10   THE SOLE PURPOSES OF DESIGNING, DEVELOPING AND TESTING



         11   DERIVATIVE WORKS WHICH ARE DEVICE DRIVERS FOR THE OS/2



         12   PROGRAM."



         13             WHY DOES THIS CONTRACT RESTRICT THE USE OF THE IBM



         14   CODE FOR THE SOLE PURPOSE OF WRITING DEVICE DRIVERS FOR



         15   OS/2?



         16   A.  I DON'T KNOW THE REASON FOR THIS.



         17   Q.  TAKE A LOOK DOWN UNDER THE SECTION ENTITLED "TOOLS AND



         18   LIB CODE ADDITIONAL LICENSE TERMS."  IT SAYS, DOES IT NOT,



         19   MR. SOYRING, "YOU MAY USE THE TOOLS AND LIB CODE, IN OBJECT



         20   CODE FORM ONLY, AND ONLY FOR YOUR INTERNAL USE AND FOR THE



         21   SOLE PURPOSE OF DESIGNING, DEVELOPING AND TESTING THE OS/2



         22   DEVICE DRIVER."



         23             WHY DOES THIS CONTRACT RESTRICT THE USE OF THESE



         24   TOOLS FOR THE SOLE PURPOSE OF DEVELOPING OS/2 DEVICE



         25   DRIVERS.
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          1   A.  BECAUSE IT'S -- THE TOOLS ARE DESIGNED FOR DEVELOPING



          2   OS/2 DEVICE DRIVERS WHETHER THEY'RE USED WITH ANOTHER SYSTEM



          3   OR NOT.  I DON'T SEE THAT WORDING IN THIS PROVISION.



          4   Q.  WELL, IT SAYS, DOES IT NOT, MR. SOYRING, "YOU MAY USE



          5   THE TOOLS" -- AND THEN YOU CAN SKIP OVER THE MIDDLE -- "FOR



          6   THE SOLE PURPOSE OF DESIGNING, DEVELOPING AND TESTING THE



          7   OS/2 DEVICE DRIVER"?



          8   A.  YES.  IT -- THAT DOES STATE IT THAT WAY, BUT IT DOES NOT



          9   RESTRICT IT FROM WHERE THAT OS/2 DEVICE DRIVER MAY BE USED.



         10   Q.  TAKE A LOOK UNDER THE SECTION ENTITLED "ONLINE WRITTEN



         11   MATERIALS LICENSE TERMS."  IT SAYS, "YOU MAY USE THE ONLINE



         12   WRITTEN MATERIALS SOLELY FOR YOUR INTERNAL USE AND SOLELY



         13   FOR THE PURPOSES OF DESIGNING, DEVELOPING AND TESTING THE



         14   OS/2 DEVICE DRIVERS."



         15             WHY ARE ALL OF THE ONLINE HELP MATERIALS FOR



         16   DEVELOPERS IN THIS CONTRACT RESTRICTED TO THE USE FOR



         17   DESIGNING OS/2 DEVICE DRIVERS?



         18   A.  THE ONLINE HELP MATERIAL WAS DEVELOPED SPECIFICALLY TO



         19   SUPPORT THE DEVELOPMENT OF OS/2 DEVICE DRIVERS, AND THE



         20   INFORMATION IS UNIQUE TO THE OS/2 DEVICE DRIVERS.  AGAIN, IT



         21   DOES NOT RESTRICT WHERE THESE OS/2 DEVICE DRIVERS MAY BE



         22   INSTALLED.



         23   Q.  IBM HAS A WEB BROWSER CALLED WEB EXPLORER; IS THAT



         24   CORRECT?



         25   A.  YES, IBM DOES HAVE A WEB BROWSER CALLED WEB EXPLORER.
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          1   Q.  AND IBM DEVELOPED WEB EXPLORER BECAUSE IT THOUGHT THAT



          2   CUSTOMERS WOULD FIND WEB EXPLORER VERY ATTRACTIVE AS AN



          3   ELEMENT OF THE OS/2 OPERATING SYSTEM, CORRECT?



          4   A.  THAT WOULD BE -- THE WAY YOU STATED THE QUESTION WOULD



          5   BE INACCURATE.  IBM DEVELOPED THE OS/2 WEB EXPLORER BECAUSE



          6   WE THOUGHT IT WOULD BE AN ATTRACTIVE APPLICATION THAT COULD



          7   BE USED TO HELP PROMOTE THE OS/2 OPERATING SYSTEM.



          8   Q.  WELL, DO YOU --



          9   A.  IT'S NOT -- NOT PART.  I'M SORRY.  IF I COULD FINISH.



         10   Q.  I DIDN'T MEAN TO CUT YOU OFF.  PLEASE FINISH YOUR



         11   ANSWER.



         12   A.  IT IS NOT PART OF THE OS/2 OPERATING SYSTEM ITSELF.



         13   Q.  DO YOU RECALL TELLING ME AT YOUR DEPOSITION BACK ON



         14   OCTOBER 15TH OF THIS YEAR, "WE ANTICIPATED THAT OUR



         15   CUSTOMERS AND POTENTIAL CUSTOMERS WOULD FIND THIS" --



         16   MEANING WEB EXPLORER -- "VERY ATTRACTIVE, SO AN IBM RESEARCH



         17   TEAM, IN PARALLEL WITH OUR OS/2 WARP DEVELOPMENT TEAM,



         18   CREATED THIS OFFERING THAT WE EVENTUALLY NAMED WEB EXPLORER,



         19   AND WE INCLUDED IT AS A PROGRAM WITHIN THE OS/2 WARP 3



         20   OFFERING"?



         21             DO YOU RECALL TELLING ME THAT AT YOUR DEPOSITION?



         22   A.  YES, THAT IS AN ACCURATE STATEMENT.  WE DID DEVELOP IT



         23   SEPARATELY AS A SEPARATE PROGRAM.  IT IS INCLUDED IN THE



         24   OS/2 WARP PRODUCT PACKAGE.  AND WE SET IT UP AS A



         25   SELECTIVELY INSTALLABLE AND SELECTIVELY REMOVABLE
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          1   APPLICATION PROGRAM THAT CAN BE EITHER USED WITH OR NOT WITH



          2   OS/2.



          3   Q.  IBM STARTED THE DEVELOPMENT OF WHAT BECAME WEB EXPLORER



          4   IN EARLY 1994 BASED ON WHAT IT SAW GOING ON AT THE



          5   UNIVERSITY OF ILLINOIS WITH A PRODUCT CALLED MOSAIC; IS THAT



          6   CORRECT?



          7   A.  THAT IS CORRECT.



          8   Q.  AND YOU TESTIFIED AT YOUR DEPOSITION THAT IBM VIEWED WEB



          9   BROWSING FUNCTIONALITY AS A NICE FEATURE THAT COULD HELP



         10   STIMULATE ADDITIONAL DEMAND FOR SALES OF OS/2 WARP 3; IS



         11   THAT CORRECT?



         12   A.  THAT IS CORRECT AS WELL.



         13   Q.  IBM WAS ALSO RESPONDING TO COMPETITION FROM APPLE WITH



         14   CYBERDOG AND WHAT IBM UNDERSTOOD MICROSOFT WAS DOING WITH



         15   INTERNET EXPLORER AT THAT TIME; IS THAT CORRECT?



         16   A.  I DON'T RECALL ANY DISCUSSIONS OR EVEN AWARENESS ON MY



         17   PART OF INTERNET EXPLORER WHILE WE WERE DEVELOPING WEB



         18   EXPLORER.  CYBERDOG, I HAD READ ABOUT, BUT THAT WAS NOT OF A



         19   CONCERN AND WAS -- WAS NEVER MENTIONED IN ANY OF THE



         20   MEETINGS THAT WE HAD ABOUT WHY WE WERE DEVELOPING THE



         21   PRODUCT.



         22             THE PRODUCT WAS DEVELOPED SOLELY BECAUSE WE



         23   THINK -- THOUGHT IT COULD BE ONE APPLICATION THAT COULD HELP



         24   STIMULATE THE SALES OF OS/2 BECAUSE OF THE PROBLEMS THAT I



         25   DESCRIBED YESTERDAY, THE LACK OF POPULAR APPLICATIONS FOR
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          1   OS/2 IN THE INDUSTRY.



          2   Q.  NOW, DO YOU REMEMBER, MR. SOYRING, WHEN I ASKED YOU AT



          3   YOUR DEPOSITION A MONTH AGO WHETHER THERE WAS BUILT-IN WEB



          4   BROWSER IN OS/2 WARP, AND YOU TOLD ME THAT I HAD IT ALL



          5   WRONG?



          6   A.  I WAS OBJECTING TO THE USE OF THE WORD "BUILT-IN."



          7   Q.  WOULD IT COME AS A SURPRISE TO YOU THAT WHEN I ASKED YOU



          8   THAT QUESTION, I WAS READING SOMETHING THAT APPEARS ON THE



          9   BOX FOR OS/2 WARP 4?



         10   A.  NO, IT WOULD NOT SURPRISE ME AT ALL.



         11             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANT'S



         12   EXHIBIT 1908 THE BACK OF THE OS/2 WARP 4 BOX.



         13             MR. HOUCK:  I WAS HOPING TO GET THE WHOLE BOX,



         14   YOUR HONOR, BUT NO OBJECTION.



         15             MR. HOLLEY:  I WOULD BE HAPPY TO GIVE THE BOX TO



         16   MR. HOUCK, YOUR HONOR, WHEN I'M FINISHED.



         17             MR. HOUCK:  NO OBJECTION.



         18             THE WITNESS:  IT WOULD HELP INCREASE OUR



         19   SHIPMENTS.



         20             THE COURT:  DEFENDANT'S 1908 IS ADMITTED.



         21                                   (WHEREUPON, DEFENDANT'S



         22                                   EXHIBIT NUMBER 1908 WAS



         23                                   RECEIVED IN EVIDENCE.)



         24   BY MR. HOLLEY:



         25   Q.  EXCUSE ME, MR. SOYRING.  YOU CHOKED ME UP THERE.  TAKE A
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          1   LOOK AT THE -- EXCUSE ME.  THERE IS A HEADING HERE ENTITLED



          2   "QUICK ACCESS TO INTERNET SITES FROM YOUR DESKTOP."



          3             DO YOU SEE THAT?



          4   A.  YES, I DO SEE THAT HEADING.



          5   Q.  AND UNDER THAT HEADING, IT SAYS, "THE BUILT-IN WEB



          6   BROWSER IS YOUR TOUR GUIDE TO THE BEST PLACES TO VISIT ON



          7   THE INTERNET."  DO YOU SEE THAT?



          8   A.  YES, I DO SEE THAT.



          9   Q.  IS IT YOUR TESTIMONY THAT THAT STATEMENT IS FALSE?



         10   A.  WE USE THE WORD "BUILT-IN" DIFFERENTLY WHEN WE'RE



         11   TALKING ABOUT -- WHETHER IN TECHNICAL TERMS OF TECHNICALLY



         12   INTEGRATED, WHICH WAS THE WAY I WAS ANSWERING YOUR QUESTION



         13   DURING THE DEPOSITION, AND A MARKETING TERM THAT IS INCLUDED



         14   AS PART OF THE PACKAGE.  IT'S BUILT INTO THE PACKAGE.



         15             SO IT'S VERY IMPORTANT TO DISTINGUISH WHETHER WE



         16   BUILD IT INTO THE PROGRAM OR BUILD IT INTO A PACKAGE AND



         17   MARKET IT THAT WAY.



         18   Q.  WELL, TAKE A LOOK AT THE OTHER COLUMN, THE RIGHT-HAND



         19   COLUMN UNDER "MORE OS/2 WARP FEATURES."  AMONG THE FEATURES



         20   OF OS/2 WARP THAT'S LISTED THERE IS "IBM WEB EXPLORER



         21   BROWSER IS BUILT-IN," CORRECT?



         22   A.  WELL, IT WAS -- THE PACKAGE -- THE PRODUCT THAT WE WERE



         23   SELLING, THE SHRINK-WRAPPED PRODUCT THAT YOU HAVE IN FRONT



         24   OF YOU, WE REFER AS OS/2 WARP.  WITHIN THAT SHRINK-WRAPPED



         25   PRODUCT, WE INCLUDE A VARIETY OF SOFTWARE PROGRAMS, SOME OF
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          1   THEM DEVELOPED BY IBM, AND OTHERS LICENSED FROM OTHER



          2   VENDORS WITH IBM SECURING THE RIGHTS TO REDISTRIBUTE THAT.



          3             AND WE MADE THOSE OTHER PROGRAMS SELECTIVELY



          4   INSTALLABLE OR SELECTIVELY REMOVABLE BY USERS OR BY



          5   MANUFACTURERS WHO MIGHT PRELOAD THE PRODUCT.



          6   Q.  THE SENTENCE THAT IMMEDIATELY FOLLOWS THE HEADING "QUICK



          7   ACCESS TO INTERNET SITES FROM YOUR DESKTOP" SAYS, "THE



          8   INTERNET-AWARE DESKTOP MAKES IT EASY TO ACCESS INFORMATION



          9   ON THE WORLD WIDE WEB.  ONE SPOKEN COMMAND CAN TAKE YOU TO



         10   YOUR FAVORITE WEB SITE ONCE YOU HAVE DRAGGED ITS ADDRESS



         11   ONTO YOUR DESKTOP."



         12             THAT IS AN INDICATION THAT THE VOICE RECOGNITION



         13   FUNCTIONALITY IN OS/2 WARP 4 HAS BEEN INTEGRATED WITH THE



         14   WEB BROWSING FUNCTIONALITY TO PERMIT CONSUMERS TO SURF THE



         15   INTERNET WITH THEIR VOICE; IS THAT CORRECT?



         16   A.  WELL, THAT'S EXACTLY THE PERCEPTION WE WANTED TO CREATE



         17   BY USING THE TECHNOLOGY THAT'S BUILT INTO OS/2.  THE



         18   TECHNOLOGY CALLED THE SYSTEM OBJECT MODEL -- AND IT'S A



         19   RATHER TECHNICAL ASPECT -- ALLOWS OTHER PROGRAMS FROM IBM OR



         20   OTHER VENDORS TO BE INSTALLED AND NATURALLY EXTEND THE



         21   CAPABILITIES THAT APPEAR ON THE VISUAL INTERFACE OF THE



         22   PRODUCT, WHICH IS WHAT WE REFER TO HERE AS THE DESKTOP.



         23             SO WHEN YOU INSTALL A WEB BROWSER FROM IBM OR FROM



         24   NETSCAPE, IT NATURALLY EXTENDS THE CAPABILITIES, BUT IT



         25   DOESN'T INTEGRATE ITSELF; IT SIMPLY USES EXISTING



�

                                                                              26



          1   APPLICATION PROGRAMMING INTERFACES THAT ARE AVAILABLE IN THE



          2   OPERATING SYSTEM.



          3             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS



          4   DEFENDANTS' EXHIBIT 1909, THE FRONT OF THE OS/2 WARP 4 BOX.



          5             MR. HOUCK:  WE'RE SLOWLY GETTING THE WHOLE BOX, IT



          6   SEEMS.  I HAVE NO OBJECTION.



          7             THE COURT:  ARE WE GOING TO GET THE SIDES, TOO?



          8             MR. HOLLEY:  ONLY THE TOP, YOUR HONOR.  I'M GOING



          9   TO LEAVE THE SIDES OFF.



         10             THE COURT:  ALL RIGHT.  DEFENDANTS' 1909 IS



         11   ADMITTED.



         12                                   (WHEREUPON, DEFENDANT'S



         13                                   EXHIBIT NUMBER 1909 WAS



         14                                   RECEIVED IN EVIDENCE.)



         15   BY MR. HOLLEY:



         16   Q.  WHEN IT REFERS ON THE FRONT OF THE OS/2 WARP 4 BOX,



         17   UNDER THE -- UNDER THE GRAY BOX THAT SAYS "SPEAK.  I



         18   UNDERSTAND," IT SAYS, "VOICE NAVIGATE YOUR DESKTOP OR THE



         19   INTERNET."



         20             THAT IS A REFERENCE TO USING TECHNOLOGIES INCLUDED



         21   WITHIN OS/2, INCLUDING VOICE RECOGNITION AND WEB BROWSING,



         22   TO NAVIGATE THE INTERNET; DOES IT NOT?



         23   A.  THAT'S CORRECT, JUST AS I HAD EXPLAINED BEFORE.  WHEN



         24   THAT APPLICATION -- VOICE TYPE FROM IBM WAS THE NAME OF THE



         25   APPLICATION -- IS INSTALLED, IT PROVIDES THE USERS THE
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          1   CAPABILITY NOT ONLY TO ENTER COMMANDS INTO THE COMPUTER BY



          2   TYPING THEM IN ON A KEYBOARD, BUT NOW IT EXTENDS THE



          3   CAPABILITIES OF THE OPERATING SYSTEM BY ALLOWING USERS TO



          4   SPEAK THOSE SAME COMMANDS.



          5             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANTS'



          6   EXHIBIT 1897, AN INTERNAL IBM DOCUMENT ENTITLED "INTRODUCING



          7   OS/2 WARP 4 DISCLOSURE PRESENTATION."



          8             MR. HOUCK:  NO OBJECTION, YOUR HONOR.



          9             MR. HOLLEY:  MR. SOYRING, TURNING -- I'M SORRY,



         10   YOUR HONOR.



         11             THE COURT:  DEFENDANTS' 1897 IS ADMITTED.



         12                                   (WHEREUPON, DEFENDANTS'



         13                                   EXHIBIT NUMBER 1897 WAS



         14                                   RECEIVED IN EVIDENCE.)



         15   BY MR. HOLLEY:



         16   Q.  MR. SOYRING, TURNING TO THE SECOND PAGE OF THIS



         17   DISCLOSURE PRESENTATION PREPARED BY THE IBM CORPORATION, IT



         18   SAYS, "THIS IBM CONFIDENTIAL PRESENTATION IS DESIGNED TO



         19   COMMUNICATE TO IBM EMPLOYEES THE KEY INFORMATION NECESSARY



         20   TO SELL OS/2 WARP 4."



         21             IS THIS SORT OF DISCLOSURE PRESENTATION SOMETHING



         22   THAT IBM PREPARES IN THE ROUTINE COURSE OF ITS BUSINESS?



         23   A.  THIS IS A DOCUMENT THAT WE WOULD TYPICALLY PREPARE AND



         24   USE WITHIN IBM.  WE WOULD RESTRICT ITS USE FROM THE OUTSIDE



         25   AS WE WERE GOING THROUGH THE FINAL REVIEWS OF THE DOCUMENTS.
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          1   THIS APPEARS TO BE ONE OF THE -- A DRAFT DOCUMENT OF ONE OF



          2   THOSE.



          3   Q.  DIRECTING YOUR ATTENTION TO PAGE 7 OF DEFENDANTS'



          4   EXHIBIT 1897, UNDER THE HEADING "PRODUCT OVERVIEW," IT SAYS



          5   THAT, "OS/2 WARP 4 IS THE PREMIER NETWORK CLIENT OPERATING



          6   SYSTEM THAT OFFERS A COMPLETE INTEGRATED SOLUTION FOR



          7   EVERYONE FROM THE CONNECTED CONSUMER TO THE LARGE ENTERPRISE



          8   CUSTOMER."  AND THEN IT SAYS, "OS/2 WARP PROVIDES INTERNET



          9   ACCESS FOR TODAY'S INCREASINGLY CONNECTED WORLD."



         10             THAT STATEMENT IS TRUE, IS IT NOT:  OS/2 WARP



         11   PROVIDES INTERNET ACCESS FOR TODAY'S INCREASINGLY CONNECTED



         12   WORLD?



         13   A.  WELL, AS I EXPLAINED PREVIOUSLY, THE OS/2 WARP REFERS TO



         14   THE PACKAGE PROGRAM PRODUCT IN WHICH WE INCLUDE ADDITIONAL



         15   PROGRAMS ABOVE AND BEYOND THE OPERATING SYSTEM FOR ACCESSING



         16   THE INTERNET.



         17   Q.  THE ACRONYM "OS/2" STANDS FOR OPERATING SYSTEM 2,



         18   CORRECT?



         19   A.  I BELIEVE THAT'S CORRECT.



         20   Q.  TAKE A LOOK, IF YOU WOULD, MR. SOYRING, AT PAGE 11 OF



         21   DEFENDANTS' EXHIBIT 1897.



         22   A.  I'M SORRY.  HOW DO I FIND PAGE 11?  THEY ARE NUMBERED



         23   DIFFERENTLY ON MINE.



         24   Q.  WELL, IT'S ALSO MARKED "IBM CONFIDENTIAL 71569" ALONG



         25   THE LEFT-HAND SIDE.  THAT MAY BE EASIER TO SEE.
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          1   A.  THANK YOU.



          2   Q.  NOW, UNDER THE PRODUCT CONTENT SUMMARY, WHICH I TAKE TO



          3   MEAN A SUMMARY OF THE CONTENTS OF THE PRODUCT CALLED OS/2



          4   WARP -- UNDER THE HEADING "EASE OF USE," IT SAYS,



          5   "INTERNET-AWARE DESKTOP"; DOES IT NOT?



          6   A.  YEAH.  THE PRODUCT SUMMARY REFERS, AGAIN, TO THE



          7   SHRINK-WRAPPED PRODUCT TO DISTINGUISH FROM THE OS/2 WARP



          8   OPERATING SYSTEM PROGRAM ITSELF.



          9   Q.  AND UNDER THE HEADING "CONNECTIVITY," IT SAYS, "WEB



         10   EXPLORER UPDATED," AND THAT IS PART OF SOMETHING CALLED



         11   PRODUCT CONTENT SUMMARY, IS IT NOT?



         12   A.  IN THE TOTAL PRODUCT CONTENT, WHICH IS THE



         13   SHRINK-WRAPPED PRODUCT, ARE INCLUDED PROGRAMS, AND WE DID



         14   UPDATE ONE OF THE PROGRAMS WHICH IS WEB EXPLORER.



         15   Q.  AND THE REASON WHY IT SAYS THAT INTERNET WEB EXPLORER --



         16   THAT WEB EXPLORER IS PART OF THE PRODUCT CONTENT WAS THAT IT



         17   HAD BEEN REMOVED FROM WHAT IS CALLED THE BONUS PACK OF OS/2;



         18   IS THAT CORRECT?



         19   A.  WHAT WE DID -- IN OS/2 WARP 3, OUR PACKAGING INCLUDED A



         20   CD-ROM CALLED THE BONUS PACK WHICH WAS A SET OF ADDITIONAL



         21   APPLICATIONS.  AS WE INTRODUCED OS/2 WARP 4, WE HAD A LARGE



         22   SET OF APPLICATIONS THAT WERE SPECIFIC TO CONNECTIVITY TO A



         23   VARIETY OF TYPES OF NETWORKS INCLUDING THE INTERNET.  SO WE



         24   DECIDED TO CREATE A PACKAGE WITHIN THE PACKAGE CALLED THE



         25   INTERNET ACCESS KIT.  AND IT MADE MORE SENSE TO MOVE THE
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          1   PRODUCT FROM THE BONUS PACK TO THE INTERNET ACCESS KIT.



          2             BOTH THE INTERNET ACCESS KIT AND THE BONUS PACK



          3   INCLUDED A SET OF PROGRAMS, BOTH FROM IBM AND FROM OTHER



          4   VENDORS, IN ADDITION TO THE OPERATING SYSTEM, WHICH WAS



          5   PACKAGED SEPARATELY FROM THOSE TWO THAT I JUST REFERRED TO.



          6   Q.  SO IT IS YOUR TESTIMONY THAT THE INTERNET ACCESS KIT WAS



          7   MOVED FROM THE BONUS PACK TO SOME OTHER PART OF THE



          8   OPERATING SYSTEM?



          9   A.  NO, THAT'S NOT MY TESTIMONY.  MY TESTIMONY IS THAT THE



         10   WEB EXPLORER WAS MOVED FROM THE BONUS PACK INTO A NEW



         11   PACKAGE THAT WE CALLED THE INTERNET ACCESS KIT.



         12   Q.  WELL, TAKE A LOOK AT PAGE 13 OF THE DEFENDANTS' EXHIBIT



         13   1897 WHERE IT SAYS UNDER BONUS PACK --



         14   A.  I'M SORRY.  I CAN'T FIND THE NUMBERING SYSTEM THAT YOU



         15   HAVE.



         16   Q.  I'M SORRY.  IT'S CONFIDENTIAL IBM 71571 ON THE LEFT-HAND



         17   MARGIN, TWO PAGES IN?



         18   A.  THANK YOU.



         19   Q.  WHAT DOES IT MEAN THERE TO SAY THAT THE INTERNET ACCESS



         20   KIT HAS BEEN REMOVED?



         21   A.  THE FEATURES OF THE INTERNET ACCESS KIT WERE REMOVED, AS



         22   I DESCRIBED EARLIER, FROM THE BONUS PACK AND MADE INTO A



         23   SEPARATE PACKAGE.



         24   Q.  WELL, TAKE A LOOK AT THE PAGE NUMBERED 71608, WHICH IS



         25   ALSO INTERNALLY NUMBERED PART 1, PAGE 49.  IT'S ABOUT 30
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          1   MORE PAGES IN THERE.



          2             UNDER THE HEADING "PRODUCT CONTENT BONUS PACK," IT



          3   SAYS ON THE LEFT, "INTERNET ACCESS KIT REMOVED.  INTERNET



          4   ACCESS KIT HAS BEEN INTEGRATED INTO OS/2 WARP."



          5             WHAT DOES THAT MEAN.



          6   A.  THAT IS NOT A TERM I WOULD HAVE USED IN CREATING THIS



          7   PARTICULAR PACKAGE.  IT'S NOT BEEN INTEGRATED INTO --



          8   BECAUSE IT COULD BE MISLEADING.  IT HAS NOT BEEN INTEGRATED



          9   INTO THE OS/2 WARP PROGRAM.  IT WAS STILL INTEGRATED IN



         10   THE -- OR PACKAGED WITH THE OS/2 WARP OPERATING SYSTEM SET



         11   OF PROGRAMS THAT ARE INCLUDED IN THE PACKAGE.  IT WAS NOT



         12   INTEGRATED INTO THE OS/2 WARP OPERATING SYSTEM.



         13   Q.  MR. SOYRING, YOU JUST TOLD ME THAT IT USED TO BE -- WEB



         14   EXPLORER USED TO BE IN THE BONUS PACK.  AND THEN YOU TOLD ME



         15   THAT IT WAS MOVED INTO THE INTERNET ACCESS KIT.  AND NOW



         16   THIS DOCUMENT IS SAYING THAT THE INTERNET ACCESS KIT HAS



         17   BEEN REMOVED AND IT, INCLUDING WEB EXPLORER, HAS BEEN



         18   INTEGRATED INTO OS/2 WARP.  ARE YOU TELLING ME THAT THIS IS



         19   FALSE?



         20   A.  I JUST TOLD YOU I WOULDN'T AGREE WITH THIS WORDING, THAT



         21   IT COULD BE MISLEADING.



         22   Q.  TAKE A LOOK BACK, IF YOU WOULD, SIR, AT PAGE 15 OF THIS



         23   INTERNAL IBM PRESENTATION TO EMPLOYEES ABOUT OS/2 WARP 4.



         24   AND THAT IS, MR. SOYRING, 71573, UNDER THE HEADING "PRODUCT



         25   BENEFITS."  I'M SORRY.  TELL ME WHEN YOU'RE THERE.
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          1   A.  YES, I'M THERE.



          2   Q.  UNDER THE HEADING "PRODUCT BENEFITS," WHICH I TAKE TO BE



          3   A REFERENCE TO OS/2 WARP 4 PRODUCT BENEFITS, UNDER THE



          4   SUBHEADING "CONNECTIVITY," IT SAYS THAT THERE ARE



          5   "INTEGRATED OUT-OF-THE-BOX CONNECTIVITY SOLUTIONS FOR MAJOR



          6   NETWORKS AND SERVERS."



          7             THAT INCLUDES, AMONG THE NETWORKS AND SERVERS THAT



          8   HAVE INTEGRATED OUT-OF-THE-BOX CONNECTIVITY, THE INTERNET,



          9   DOES IT NOT?



         10   A.  AGAIN, AS I DESCRIBED BEFORE, THE WORD "INTEGRATED" IN



         11   HERE WAS USED IN A MARKETING TERM OF PACKAGING IT WITHIN THE



         12   OS/2 WARP SHRINK-WRAPPED PRODUCT.



         13   Q.  TAKE A LOOK, IF YOU WOULD, MR. SOYRING, AT PAGE 59 OF



         14   DEFENDANTS' EXHIBIT 1897, WHICH HAS THE IBM NUMBER 71618



         15   ALONG THE LEFT-HAND MARGIN.  HERE UNDER THE "ENTERPRISE



         16   CLIENT KEY MESSAGE," WHICH I TAKE TO MEAN THE KEY SORT OF



         17   SELLING POINT TO ENTERPRISE CLIENTS FOR THE NEW OPERATING



         18   SYSTEM, IT SAYS, "A NETWORK COMPUTING WORLD DEMANDS SOFTWARE



         19   THAT WILL CONNECT YOU -- TO NOTES, AND THE INTERNET."



         20             THIS WAS, IN FACT, A KEY MARKETING MESSAGE THAT



         21   IBM USED WITH CORPORATE CUSTOMERS, WASN'T IT, THAT OS/2



         22   WARP 4 WOULD CONNECT THEM TO THE INTERNET?



         23   A.  THAT WAS A KEY MARKETING MESSAGE, YES, AND STILL IS A



         24   KEY MARKETING MESSAGE.



         25   Q.  AND DIRECTING YOUR ATTENTION TO THE NEXT PAGE OF THIS
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          1   DOCUMENT, WHICH IS NUMBERED 71619 ALONG THE LEFT-HAND SIDE,



          2   INTERNALLY NUMBERED PART 1, PAGE 60, IN PITCHING OS/2 WARP 4



          3   TO CONNECTED COMMUTERS, WHICH I TAKE IT TO MEAN BUSINESS OR



          4   HOME USERS WHO HAD NOTEBOOKS AND OTHER PORTABLE MACHINES,



          5   THE KEY MESSAGE WAS, DOWN AT THE BOTTOM, "CHECKING OUT YOUR



          6   FAVORITE WEB SITE JUST BECOME AS SIMPLE AS TALKING TO YOUR



          7   COMPUTER WITH OS/2 WARP."



          8             THAT WAS, IN FACT, A KEY MESSAGE TO THAT CLASS OF



          9   PROSPECTIVE PURCHASERS, WAS IT NOT?



         10   A.  THAT IS CORRECT.



         11   Q.  ONE ASPECT OF IBM STRATEGY FOR COMPETING AGAINST



         12   WINDOWS 95 WAS TO EMPHASIZE THE FACT THAT OS/2 WARP 4 HAD



         13   BETTER INTERNET INTEGRATION THAN WINDOWS 95 HAD; IS THAT



         14   CORRECT?



         15   A.  A MAJOR ASPECT OF COMPETING WITH WINDOWS 95 WAS THAT THE



         16   OS/2 WARP SHRINK-WRAPPED PRODUCT THAT PEOPLE COULD BUY



         17   INCLUDED APPLICATIONS THAT OFFERED CAPABILITIES THAT WERE



         18   NOT AVAILABLE IN WINDOWS 95.



         19   Q.  AND THAT WAS BECAUSE IT WAS IBM'S PERCEPTION THAT A



         20   PRINCIPAL REASON WHY PEOPLE WERE BUYING NEW OPERATING



         21   SYSTEMS WAS BECAUSE THEY WERE INTERESTED IN ACCESSING



         22   INFORMATION IN DIFFERENT SORTS OF NETWORKS, INCLUDING THE



         23   INTERNET; IS THAT CORRECT?



         24   A.  IBM PERCEIVED THAT THERE WAS CLEARLY DEMAND AMONGST OUR



         25   CUSTOMERS AND POTENTIAL CUSTOMERS TO ACCESS A VARIETY OF
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          1   TYPES OF SERVERS, WHETHER THEY WERE LOCALLY ATTACHED OR



          2   WITHIN THE INTERNET.  SO WE INCLUDED IN THE PRODUCT PACKAGE



          3   CAPABILITIES TO ACCESS THAT, SUCH THAT A CONSUMER COULD



          4   CHOOSE TO INSTALL THE ADDITIONAL PROGRAMS TO GIVE THEM



          5   ACCESS TO THE TYPES OF SERVICES THEY WISHED.



          6   Q.  THE POSITIONING THAT IBM TOOK TO ITS OWN EMPLOYEES IN



          7   THE DISCLOSURE PRESENTATION THAT WE'VE JUST BEEN LOOKING AT,



          8   DEFENDANTS' EXHIBIT 1897, IS THE SAME POSITIONING THAT IBM



          9   TAKES PUBLICLY WITH REGARD TO OS/2 WARP 4, CORRECT?



         10   A.  IF -- THIS WAS AN INTERNAL DRAFT DOCUMENT, SO I'D -- TO



         11   ANSWER YOUR QUESTION, I'D HAVE TO READ THROUGH EVERY LINE ON



         12   IT TO MAKE SURE THAT THAT'S EXACTLY WHAT WE'RE SAYING TO BE



         13   ABLE TO ANSWER YOUR QUESTION WITH A "YES" OR A "NO."



         14   Q.  FAIR ENOUGH.



         15             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANTS'



         16   EXHIBIT 204, A ONE-PAGE DOCUMENT THAT APPEARS AT THE OS/2



         17   NETWORK COMPUTING SITE FROM -- A PAGE FROM THE IBM WEB SITE.



         18             THE COURT:  WHAT WAS THE DEFENSE EXHIBIT NUMBER



         19   AGAIN?



         20             MR. HOLLEY:  204, YOUR HONOR.



         21             MR. HOUCK:  NO OBJECTION.



         22             THE COURT:  DEFENDANTS' 204 IS ADMITTED.



         23                                   (WHEREUPON, DEFENDANTS'



         24                                   EXHIBIT NUMBER 204 WAS



         25                                   RECEIVED IN EVIDENCE.)
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          1   BY MR. HOLLEY:



          2   Q.  MR. SOYRING, I WOULD LIKE TO DIRECT YOUR ATTENTION TO



          3   THE SECOND OF THE THREE PARAGRAPHS IN THIS DOCUMENT, THE ONE



          4   THAT BEGINS, "AS AN OS/2 WARP USER," AND, IN PARTICULAR, TO



          5   THE SENTENCE THAT BEGINS, "NETWORK CONNECTIVITY IS NOT NEW



          6   IN OS/2."



          7             IT GOES ON TO SAY, "A LARGE SUITE OF INTERNET



          8   TOOLS HAVE BEEN INTEGRATED INTO THE OS/2 WARP FAMILY OF



          9   PRODUCTS, INCLUDING INTERNET BROWSERS."  AND THEN IT GOES ON



         10   TO SAY, "THESE ARE NOT 'ADD-ONS' TO THE OPERATING SYSTEM,



         11   BUT ARE FULLY INTEGRATED."



         12             WHAT DOES THAT MEAN?



         13   A.  THAT'S THE PERCEPTION THAT WE WANTED TO CREATE THROUGH



         14   OUR MARKETING OF THE PROGRAM THAT IT WAS VERY CONVENIENT FOR



         15   USERS TO BUY IT.  HOWEVER, THAT IS DEFINITELY NOT A



         16   TECHNICAL CHARACTERIZATION OF THE PRODUCT.  THE PROGRAMS



         17   WERE DEFINITELY SEPARATE.  THEY WERE DEFINITELY SEPARATELY



         18   INSTALLABLE AND REMOVABLE.



         19             WHAT WE DID TECHNICALLY WAS WE CREATED AN



         20   INSTALLATION PROGRAM -- A SINGLE INSTALLATION PROGRAM THAT



         21   PROMPTED USERS TO POINT AND CLICK AT THE PROGRAMS THEY



         22   WANTED TO INSTALL, SO IT GAVE THEM THE PERCEPTION THAT THEY



         23   WERE INTEGRATED INTO THE OPERATING SYSTEM, BUT IN REALITY



         24   THEY WERE SEPARATE PROGRAMS.



         25   Q.  AND THE REASON THAT YOU SOUGHT TO CREATE THE IMPRESSION,
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          1   WHETHER ACCURATE OR NOT, THAT WEB BROWSING FUNCTIONALITY WAS



          2   INTEGRATED INTO THE OS/2 WARP OPERATING SYSTEM, WAS BECAUSE



          3   YOU PERCEIVED THAT THAT IS WHAT CONSUMERS WANTED; ISN'T THAT



          4   RIGHT?



          5   A.  WE PERCEIVED THAT THERE WOULD CLEARLY BE DEMAND FOR A



          6   WEB BROWSER AMONGST EITHER THE EXISTING CUSTOMERS OR



          7   PROSPECTIVE CUSTOMERS FOR OS/2 WARP, YES.



          8             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANTS'



          9   EXHIBIT 207, A TWO-PAGE DOCUMENT FROM IBM'S WEB SITE



         10   ENTITLED "OS/2 WARP / FEATURES AND BENEFITS / CONNECTIVITY."



         11             MR. HOUCK:  NO OBJECTION.



         12             THE COURT:  DEFENDANTS' 207 IS ADMITTED.



         13                                   (WHEREUPON, DEFENDANTS'



         14                                   EXHIBIT NUMBER 207 WAS



         15                                   RECEIVED IN EVIDENCE.)



         16   BY MR. HOLLEY:



         17   Q.  MR. SOYRING, DIRECTING YOUR ATTENTION, SIR, TO THE --



         18   THE SECOND PAGE OF THIS DOCUMENT, TO THE PENULTIMATE



         19   PARAGRAPH THAT BEGINS "TO FURTHER EXTEND EXISTING



         20   CONNECTIVITY" -- ARE YOU WITH ME THERE, SIR?



         21   A.  YES, I AM, SIR.



         22   Q.  IT SAYS, "AND REINFORCE COMMITMENT TO WORLDWIDE NETWORK



         23   COMPUTING, IBM HAS 'INTERNET-ENABLED' ALL ITS PRODUCTS."



         24   WHAT DOES THAT MEAN?



         25   A.  WHAT IT MEANS IS THAT IBM SEES ONE OF THE LARGEST GROWTH



�

                                                                              37



          1   AREAS IN THE INDUSTRY TO BE APPLICATIONS BUILT USING



          2   INTERNET TECHNOLOGY, SUCH AS JAVA AND WEB BROWSERS.  WE



          3   THINK THAT IT PROVIDES TREMENDOUS VALUE TO THE INDUSTRY.  AS



          4   A RESULT, WE HAVE BEEN ENABLING OUR VARIOUS PRODUCTS, OUR



          5   OPERATING SYSTEMS, OUR MIDDLEWARE, OUR APPLICATION



          6   DEVELOPMENT TOOLS AND OUR APPLICATIONS TO BE ABLE TO



          7   INTER-OPERATE OR TO BE ACCESSED THROUGH THE INTERNET.



          8             THEREFORE, WE NEEDED TO EXTEND THESE PROGRAMS,



          9   USUALLY WITH PROGRAMMING INTERFACES, ALLOWING INTERNET



         10   TECHNOLOGIES TO HAVE ACCESS TO THE EXISTING PROGRAMS.



         11   Q.  AND YOU SAY IN THE LAST SENTENCE -- OR IBM SAYS IN THE



         12   LAST SENTENCE OF THIS PARAGRAPH -- "IN ADDITION TO THE



         13   IMPROVED WEB BROWSER THAT'S BUILT RIGHT INTO OS/2 WARP 4'S



         14   USER SHELL, USERS CAN ALSO USE THE NETSCAPE NAVIGATOR FOR



         15   OS/2 WARP."



         16             WHAT DOES IT MEAN WHEN IT SAYS THAT THE WEB



         17   BROWSER IS BUILT RIGHT INTO OS/2 WARP 4 USER SHELL?



         18   A.  IT MEANS EXACTLY WHAT I DESCRIBED EARLIER, THAT THIS IS



         19   A MARKETING TERM THAT WE USED THAT DESCRIBED THE PERCEPTION



         20   THAT USERS WOULD HAVE WHEN USING THIS PRODUCT.  BECAUSE,



         21   AGAIN, THE TECHNOLOGY I DESCRIBED CALLED THE "SYSTEM OBJECT



         22   MODEL," ENABLED AN APPLICATION, SUCH AS THE WEB BROWSER, TO



         23   BE INSTALLED.  AND WHEN IT INSTALLS ITSELF, IT APPEARS AS IF



         24   IT'S PART OF THE EXISTING USER INTERFACE OF THE OS/2 WARP



         25   OPERATING SYSTEM.
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          1             IN REALITY, IT STILL IS A SELECTIVELY INSTALLABLE



          2   AND SELECTIVELY REMOVABLE PROGRAM.



          3   Q.  THE DOCUMENT SAYS THAT USERS CAN USE NETSCAPE NAVIGATOR



          4   FOR OS/2 WARP.



          5             IT'S TRUE THAT IBM DECIDED AT SOME POINT TO STOP



          6   FURTHER DEVELOPMENT OF ITS OWN WEB EXPLORER AND INSTEAD TO



          7   WORK WITH NETSCAPE TO DEVELOP A SPECIAL VERSION OF NAVIGATOR



          8   FOR OS/2; IS THAT RIGHT?



          9   A.  WHILE WE WERE SELLING THE OS/2 WARP 3 PRODUCT WITH THE



         10   IBM WEB EXPLORER, IT WAS BUILT TO, AT THAT TIME, THE CURRENT



         11   LEVEL OF THE SPECIFICATIONS FOR THE WEB, SUCH AS THE LATEST



         12   HTML SPECIFICATION, THE HYPERTEXT MARKUP LANGUAGE



         13   SPECIFICATION.



         14             DURING THAT TIME PERIOD, THE INDUSTRY FOR INTERNET



         15   HAS EVOLVED VERY RAPIDLY, SO THAT SPECIFICATION HAD EVOLVED



         16   TO INCLUDE SOME NEW ADVANCED FEATURES WHICH OUR CUSTOMERS



         17   WERE ASKING FOR.  WE HAD A CHOICE OF EITHER MAKING OR BUYING



         18   THE TECHNOLOGY TO BE ABLE TO SATISFY THAT REQUIREMENT.



         19             SO WE INVESTIGATED WHETHER WE CONTINUE TO INVEST



         20   TO EXTEND THE WEB EXPLORER OR WE LOOK TO BUY A TECHNOLOGY



         21   THAT ANOTHER COMPANY MAY HAVE THAT EXISTED.  AND WE LOOKED



         22   AT SEVERAL ALTERNATIVES IN THE INDUSTRY, SPYGLASS, NETSCAPE



         23   AND OTHERS, TO BE ABLE TO ACQUIRE THE TECHNOLOGY --



         24   PARTICULARLY A FUNCTION CALLED "FRAMES" THAT WAS ADDED WHICH



         25   ARE -- ON YOUR SCREEN, YOU COULD TAKE A SECTION OF THE
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          1   SCREEN AND SCROLL THAT SECTION WITHOUT MOVING THE REST OF



          2   THE SCREEN.



          3             WE CONCLUDED THAT WE WOULD BE ABLE TO DELIVER THAT



          4   CAPABILITY TO OUR CUSTOMERS MUCH MORE RAPIDLY IF WE WERE TO



          5   WORK WITH ANOTHER VENDOR.  WE ENDED UP CHOOSING NETSCAPE



          6   BECAUSE, AT THAT TIME, ITS BRAND WAS THE MOST POPULAR BRAND



          7   RECOGNITION IN THE INDUSTRY.  AND, AGAIN, IT GOES BACK TO



          8   THE PROBLEM WE WERE FACING BEFORE IN THAT NOT -- POPULAR



          9   APPLICATIONS JUST HADN'T BEEN BUILD FOR OS/2.  SO WE THOUGHT



         10   BY, ONE, DELIVERING CUSTOMERS EARLIER, AND, SECONDLY,



         11   GETTING A MAJOR BRAND TO RECOGNIZE AND ADOPT THE OS/2



         12   OPERATING SYSTEM BY OFFERING A PRODUCT WOULD BE AN



         13   ADDITIONAL SPUR FOR -- OR STIMULANT TO SELL ADDITIONAL OS/2



         14   COPIES.



         15             SO WE ENTERED INTO A LICENSING AGREEMENT.  WE



         16   SPENT MILLIONS OF DOLLARS WITH NETSCAPE TO BE ABLE TO MAKE



         17   THAT HAPPEN AND WE PACKAGED IT AS PART OF THE NEXT



         18   GENERATION OF OS/2 WARP, WHICH IS OS/2 WARP 4 IN THE



         19   SHRINK-WRAPPED PRODUCT.



         20   Q.  IN YOUR 22 YEARS OF EXPERIENCE AT IBM, YOU HAVE SEEN A



         21   GREAT NUMBER OF "MAKE VERSUS BUY" DECISIONS BEING MADE,



         22   CORRECT?



         23   A.  THAT IS CORRECT.



         24   Q.  AND IN THE COURSE OF MAKING THOSE SORTS OF "MAKE VERSUS



         25   BUY" OR "BUILD VERSUS BUY" DECISIONS, IBM ENTERS INTO
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          1   DISCUSSIONS WITH OTHER COMPANIES IN THE SOFTWARE INDUSTRY TO



          2   DETERMINE WHAT THEY HAVE TO OFFER TO IBM, CORRECT?



          3   A.  WE USUALLY DO AN INVESTIGATION OF WHAT INFORMATION IS IN



          4   THE PUBLIC DOMAIN, AND THEN ONCE WE DO, DETERMINE WHAT



          5   COMPANIES COULD BE CANDIDATES OR WE ISSUE AN R.F.P., WHERE



          6   COMPANIES COULD RESPOND TO OUR REQUEST FOR TECHNOLOGY.  AND



          7   THEN WE WOULD TALK TO THE VARIOUS VENDORS.  IN FACT, OUR



          8   BUSINESS CONDUCT GUIDELINES ARE SUCH THAT WE OFTEN GO OUT,



          9   AND THERE'S RARELY EXCEPTIONS WHERE WE JUST IMMEDIATELY



         10   SELECT ONE VENDOR.



         11   Q.  AND IN THE COURSE OF THOSE CONVERSATIONS, YOU TALK TO



         12   THOSE VENDORS ABOUT TECHNOLOGIES THAT THEY HAVE WHICH



         13   OVERLAP TECHNOLOGIES THAT YOU HAVE, CORRECT.



         14   A.  YES, THAT'S CORRECT.



         15   Q.  IBM HAS NEVER CHARGED A PURCHASER OF OS/2 SEPARATELY FOR



         16   WEB BROWSING SOFTWARE OF ANY KIND, HAS IT?



         17   A.  THAT'S NOT -- THAT'S AN INACCURATE STATEMENT.  IBM



         18   PRICES THE OS/2 WARP SHRINK-WRAPPED PRODUCT OR INTELLECTUAL



         19   PROPERTY AS A SET OF PROGRAMS.  SO, THEREFORE, PART OF THE



         20   PRICE APPLIES TO EACH OF THE DIFFERENT PROGRAMS THAT ARE



         21   INSTALLED IN IT.



         22   Q.  BUT IF I GO OUT TO BUY THIS BOX OF OS/2 WARP 4, WHICH I



         23   DID, I PAY ONE PRICE FOR EVERYTHING IN IT, CORRECT?



         24   A.  WELL, FIRST, THANK YOU FOR BUYING IT.



         25   Q.  MICROSOFT PAID FOR IT, YOU WILL BE GLAD TO KNOW.
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          1   A.  WELL, THANK MICROSOFT THEN.



          2             YES.  WHEN YOU DO PAY ONE PRICE, YOU DO RECEIVE A



          3   LICENSE OR A VARIETY -- ACTUALLY, A VARIETY OF LICENSES,



          4   BECAUSE THERE'S MULTIPLE LICENSE AGREEMENTS WITHIN THAT



          5   PACKAGE FOR THE DIFFERENT PROGRAM PRODUCTS THAT ARE INCLUDED



          6   IN THE SHRINK-WRAPPED PRODUCT.



          7   Q.  WHEN I CALLED IBM TO BUY THIS PRODUCT, I WAS NOT GIVEN



          8   THE OPTION TO BUY IT WITHOUT THE WEB BROWSING SOFTWARE, WAS



          9   I?



         10   A.  NO.  YOU ARE GRANTED A LICENSE FOR THE WEB BROWSING



         11   SOFTWARE WHEN YOU BUY THE PRODUCT.



         12   Q.  SO EVEN THOUGH WHEN I CALLED UP AND TOLD THEM THAT I



         13   WANTED IT WITHOUT THE WEB BROWSING SOFTWARE, I WASN'T ABLE



         14   TO PAY LESS FOR THE BOX THAN I PAID BY DELETING THAT



         15   FUNCTIONALITY, CORRECT?



         16   A.  WE FIND, THROUGH OUR STUDIES, THAT IF WE WERE TO SUPPORT



         17   A LARGE NUMBER OF DIFFERENT PART NUMBERS, THAT IT WOULD BE



         18   MORE COSTLY TO IBM AND, THEREFORE, WE WOULD HAVE TO CHARGE A



         19   HIGHER PRICE.  SO IT'S MUCH -- ECONOMICALLY MORE EFFICIENT



         20   FOR US TO JUST SIMPLY PACKAGE IT IN THERE, PRICE IT IN, AND



         21   ONLY OFFER THE ONE PART NUMBER IN THE ENGLISH LANGUAGE.



         22   Q.  OKAY.  YOU'LL BE HAPPY TO KNOW THAT MICROSOFT BOUGHT A



         23   SECOND COPY OF THIS PRODUCT, WHICH WE ACTUALLY OPENED AND



         24   INSTALLED ON A COMPUTER.  AND WHEN WE DID THAT, WE



         25   DOWNLOADED COMMUNICATOR 4.04 FOR OS/2, AND WE DID THAT FOR
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          1   FREE.



          2             HAS IBM EVER CHARGED ANYONE FOR THE COPY OF



          3   NETSCAPE COMMUNICATOR 4.04 THAT CAN BE FREELY DOWNLOADED FOR



          4   USE WITH THIS OPERATING SYSTEM?



          5   A.  WE DO CHARGE THE CUSTOMERS.  WHEN THEY BUY THE ORIGINAL



          6   PRODUCT, WHICH INCLUDES MULTIPLE LICENSE AGREEMENTS, THEY



          7   ARE GRANTED LICENSES TO THE NETSCAPE PRODUCT FOR OS/2 IN



          8   THAT LICENSE AGREEMENT.  SO, YES, WE DO CHARGE THEM.



          9   Q.  WHEN I DOWNLOADED COMMUNICATOR 4.04, I WAS NOT REQUIRED



         10   TO PAY ANYTHING, WAS I, AT THAT TIME -- AT THAT TIME?



         11   A.  AT THAT TIME, YOU WERE NOT REQUIRED TO PAY AN ADDITIONAL



         12   CHARGE.  OBVIOUSLY, YOU ALREADY PAID FOR THE LICENSE



         13   AGREEMENT PREVIOUSLY.



         14   Q.  IBM PERMITS PEOPLE TO DOWNLOAD COMMUNICATOR 4.04, WHICH



         15   IS AN IMPROVED VERSION OF THE COMMUNICATOR THAT IS INCLUDED



         16   IN THIS BOX, BECAUSE IBM BELIEVES THAT THAT IMPROVED VERSION



         17   OF COMMUNICATOR WILL GENERATE ADDITIONAL DEMAND FOR OS/2,



         18   CORRECT?



         19   A.  THAT IS A CORRECT STATEMENT.



         20   Q.  IBM PROVIDED NETSCAPE NAVIGATOR 3 IN THIS BOX WITH OS/2



         21   WARP 4 FREE OF CHARGE DESPITE THE FACT -- WELL, AS PART OF



         22   THE PRICE OF THE OPERATING SYSTEM -- DESPITE THE FACT THAT



         23   IBM WAS PAYING NETSCAPE A LICENSE FEE; IS THAT CORRECT?



         24   A.  YEAH, WE -- AS WE DEVELOPED OS/2 WARP 4, WE INCURRED A



         25   LARGE INVESTMENT, BOTH IN RESEARCH AND DEVELOPMENT, AS WELL
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          1   AS ACQUIRING LICENSE RIGHTS TO OTHER PROGRAM PRODUCTS AND



          2   OTHER TECHNOLOGIES FROM OTHER VENDORS WHICH ARE INCLUDED IN



          3   THAT PRODUCT.  AND WE DID PRICE THE PRODUCT BASED ON OUR --



          4   WHAT OUR EXPENSES WERE AND OUR COSTS.



          5             MR. HOLLEY:  YOUR HONOR, I OFFER AS DEFENDANTS'



          6   EXHIBIT 1904 -- AND I PROMISE THIS IS THE LAST SIDE OF THE



          7   BOX I AM GOING TO OFFER -- THE TOP OF THE OS/2 WARP 4 BOX.



          8             MR. HOUCK:  NO OBJECTION.



          9             THE COURT:  DEFENDANTS' 1904 IS ADMITTED.



         10                                   (WHEREUPON, DEFENDANTS'



         11                                   EXHIBIT NUMBER 1904 WAS



         12                                   RECEIVED IN EVIDENCE.)



         13   BY MR. HOLLEY:



         14   Q.  NOW, MR. SOYRING, THE TOP OF THE BOX SAYS THAT THE BONUS



         15   PACK, WHICH IS -- WHICH IS ON THE SAME CD-ROM AS EVERYTHING



         16   ELSE IN THE BOX, CORRECT?



         17   A.  I'M SORRY.  I WAS STILL READING THIS WHEN YOU MADE THE



         18   STATEMENT.



         19   Q.  YEAH, I SHOULD HAVE WAITED TO LET YOU FINISH.  THE BONUS



         20   PARK, WHICH IS REFERRED TO HERE ON THE TOP OF THE BOX, IS



         21   ALL PART OF THE SAME CD-ROM, RIGHT?  THERE IS ONLY ONE



         22   CD-ROM IN THAT BOX, CORRECT?



         23   A.  NO, THERE ARE MULTIPLE CD-ROMS IN THE OS/2 WARP BOX.



         24   Q.  THE --



         25   A.  THE BONUS PACK IS ONE OF THOSE CD-ROMS.
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          1   Q.  THE WEB BROWSER IS PART OF THE SAME CD-ROM AS THE -- AS



          2   WHAT YOU CALL THE OPERATING SYSTEM OS/2 WARP 4, CORRECT?



          3   A.  IT VERY WELL MAY BE.  I HAVEN'T LOOKED RECENTLY.



          4   Q.  AMONG THE THINGS THAT IBM PROVIDES IN THE COST OF THE



          5   OPERATING SYSTEM IS A WORD PROCESSOR, A SPREADSHEET, A



          6   DATABASE AND A PERSONAL INFORMATION MANAGER, CORRECT?



          7   A.  THAT IS CORRECT.  WE LICENSED THOSE PROGRAMS FROM A



          8   COMPANY CALLED FOOTPRINT ORIGINALLY.



          9   Q.  AND YOU INCLUDE THOSE PROGRAMS, LIKE A WORD PROCESSOR



         10   AND A SPREADSHEET, WHICH YOU COULD ALSO BUY FROM COREL OR



         11   MICROSOFT, IN THE PRICE OF OS/2 WARP 4 BECAUSE YOU BELIEVE



         12   THAT THAT WILL INCREASE DEMAND FOR THE OPERATING SYSTEM,



         13   CORRECT?



         14   A.  WE REFER TO THESE GENERALLY AS APPLETS.  THEY WERE A



         15   SUBSET OF THE FUNCTIONALITY OF WHAT YOU CAN TYPICALLY BUY IN



         16   STORES WITH PRODUCTS LIKE MICROSOFT'S WORD OR COREL'S



         17   WORDPERFECT WORD PROCESSOR.  AGAIN, IT WENT BACK TO THE



         18   PROBLEM THAT WE WERE INCURRING OF THE LACK OF APPLICATIONS



         19   COMMERCIALLY AVAILABLE FOR OS/2 CAUSED SALES TO BE HELD



         20   DOWN.



         21             THEREFORE, IT WAS OUR OPINION THAT WE SHOULD MAKE



         22   AVAILABLE A SET OF APPLICATIONS AND PACKAGE THEM WITH THE



         23   OPERATING SYSTEM AND PRICE THEM ALONG WITH THE OPERATING



         24   SYSTEM SUCH THAT WHEN THE BUYER BUYS OS/2, THEY CAN



         25   EXPERIENCE THE BENEFITS OF OS/2.  OTHERWISE, OUR SALES WOULD
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          1   HAVE CONTINUED TO BE HURT BY THE LACK OF APPLICATIONS.



          2   Q.  AND YOU TOLD ME AT YOUR DEPOSITION, MR. SOYRING, THAT



          3   YOU THOUGHT THAT INCLUDING THESE SORTS OF APPLICATIONS, LIKE



          4   WORD PROCESSORS AND SPREADSHEETS AND DATABASES IN THE



          5   OPERATING SYSTEM, WOULD GENERATE ADDITIONAL DEMAND AMONG



          6   CONSUMERS, WHICH WOULD IN TURN LEAD TO ADDITIONAL SALES OF



          7   THE OPERATING SYSTEM, WHICH WOULD IN TURN GENERATE



          8   ADDITIONAL REVENUE TO IBM, WHICH WOULD THEN ALLOW IBM TO



          9   RECOVER ITS COST OF LICENSING THESE PROGRAMS FROM THIRD



         10   PARTIES, CORRECT?



         11   A.  THAT -- THAT CERTAINLY WAS OUR INTENTION WHEN WE DID



         12   THIS.



         13   Q.  IBM HAD NO INTENTION OF LOSING MONEY ON AN OVERALL BASIS



         14   BY INCLUDING THESE PRODUCTS IN THE COST OF THE OPERATING



         15   SYSTEM, DID IT?



         16   A.  THE ANALYSIS THAT I SAW WITHIN IBM IS THAT WE HAD



         17   PROJECTED THAT BY ADDING THESE PRODUCTS, WE WOULD IMPROVE



         18   OUR BUSINESS CASE.



         19   Q.  AND JUST SO WE'RE ALL CLEAR ON WHAT THAT MEANS, YOU --



         20   YOU THOUGHT THAT YOU WOULD MAKE MORE MONEY AS A CONSEQUENCE



         21   OF DOING THAT; IS THAT CORRECT?



         22   A.  WE THOUGHT WE WOULD MAKE MORE MONEY.  DEPENDING ON WHEN



         23   YOU MEASURE IN THE CHRONOLOGY OF EVENTS, THERE WERE TIMES



         24   WHEN OS/2 WAS LOSING A LOT OF MONDAY FOR IBM.  SO WE WERE



         25   TRYING TO IMPROVE OUR BUSINESS CASE TO LOSE LESS MONEY.
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          1   Q.  ALWAYS BETTER.



          2             MR. SOYRING THE WORD "INTEGRATED" THAT APPEARS IN



          3   THE FIRST SENTENCE OF PARAGRAPH 16 OF YOUR WRITTEN DIRECT



          4   TESTIMONY ON PAGE 8, THAT REFERS, DOES IT NOT, SIR, TO THE



          5   NATURE OF CROSS-DEPENDENCIES BETWEEN DIFFERENT SOFTWARE



          6   MODULES IN A LARGER PROGRAM LIKE AN OPERATING SYSTEM?



          7   A.  WHAT I'M REFERRING TO ARE SPECIFICALLY, AGAIN, IN THE



          8   OS/2 ENVIRONMENT FOR THESE SEPARATELY INSTALLABLE PROGRAMS.



          9   THEY WERE WRITTEN TO EXISTING API'S IN THE OPERATING SYSTEM.



         10   THEY WERE OPTIONALLY INSTALLABLE AND OPTIONALLY REMOVABLE.



         11   WHEN REMOVED, THEY WOULD NOT HURT THE FUNCTIONALITY OF THE



         12   BASE OPERATING SYSTEM.  THEY WOULD NOT CAUSE IT TO STOP



         13   WORKING OR FUNCTIONS OF OPERATING SYSTEM TO STOP WORKING,



         14   OTHER THAN THOSE FUNCTIONS SPECIFICALLY PROVIDED BY THE



         15   PARTICULAR APPLICATION BEING INSTALLED.



         16   Q.  MY QUESTION, WHICH WAS NOT AS CLEAR AS IT SHOULD HAVE



         17   BEEN, IS SPEAKING MORE GENERALLY ABOUT YOUR USE OF THE WORD



         18   "INTEGRATED" THERE IN THE FIRST SENTENCE OF PARAGRAPH 16,



         19   YOU ARE REFERRING, WHEN YOU SAY THAT SOMETHING IS INTEGRATED



         20   INTO THE OS/2 OPERATING SYSTEM, ABOUT THE NATURE OF



         21   CROSS-DEPENDENCIES BETWEEN THAT PARTICULAR SOFTWARE MODULE



         22   AND THE REST OF THE OPERATING SYSTEM, CORRECT?



         23   A.  THAT'S -- WHAT I WAS TRYING TO EXPLAIN IN MY PREVIOUS



         24   ANSWER IS THAT WE DID NOT BUILD THE APPLICATIONS WITH THOSE



         25   INTERDEPENDENCIES, SUCH THAT WHEN ONE OF THE APPLICATIONS
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          1   WAS OPTIONALLY REMOVED BY THE USER, THAT IT CAUSED THE



          2   OPERATING SYSTEM TO STOP FUNCTIONING.



          3   Q.  NOW, YOU TOLD ME AT YOUR DEPOSITION, MR. SOYRING, THAT



          4   ONE TEST THAT YOU THINK IS APPROPRIATE FOR DETERMINING



          5   WHETHER A SOFTWARE MODULE IS INTEGRATED INTO AN OPERATING



          6   SYSTEM IS WHETHER THAT SOFTWARE MODULE EXPOSES PROGRAMMING



          7   INTERFACES THAT ARE CALLED BY THIRD-PARTY APPLICATIONS; IS



          8   THAT CORRECT?



          9   A.  I DON'T KNOW THAT I MEANT TO SAY IT IN THOSE TERMS.



         10   COULD YOU REPEAT THE CONTEXT?



         11   Q.  SURE.  DO YOU RECALL BEING ASKED THIS QUESTION AND



         12   GIVING THIS ANSWER.  I ASKED YOU THE QUESTION --



         13             MR. HOUCK:  YOUR HONOR, MAY I INTERRUPT AND ASK



         14   YOU TO GIVE US THE PAGE?



         15             MR. HOLLEY:  SURE.  IT'S PAGE 167 STARTING AT LINE



         16   14.



         17             MR. HOUCK:  DO YOU HAVE A COPY SO THE WITNESS CAN



         18   FOLLOW ALONG?



         19             THANK YOU.



         20             MR. HOLLEY:  YOUR HONOR, MAY I APPROACH THE



         21   WITNESS.



         22             THE COURT:  YES.



         23             THE WITNESS:  THANK YOU.



         24             WHAT PAGE WAS THAT, AGAIN?  167?



         25   BY MR. HOLLEY:
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          1   Q.  167, LINE 14, SIR.



          2             DO YOU RECALL BEING ASKED THE QUESTION:  SO THE



          3   TEST FOR TECHNICAL INTEGRATION IS WHETHER THE COMPONENT OF



          4   AN OPERATING SYSTEM EXPOSES API'S TO THIRD-PARTY



          5   APPLICATIONS; IS THAT WHAT YOU'RE SAYING?



          6             ANSWER:  THAT WOULD BE ONE TEST.



          7             AND YOU GO ON TO SAY:  "ANOTHER TEST THAT I WOULD



          8   USE -- AND THIS IS MY INTERPRETATION, MY OPINION ON IT -- IS



          9   THAT IF ANOTHER PART OF THE OPERATING SYSTEM HAS A



         10   DEPENDENCY BUILT INTO IT, ANOTHER PART OF THE CORE OPERATING



         11   SYSTEM, THAT WOULD BE ANOTHER LEVEL OF INTEGRATION, AN EVEN



         12   DEEPER LEVEL OF INTEGRATION ACTUALLY.



         13             DO YOU RECALL GIVING THAT TESTIMONY, MR. SOYRING?



         14   A.  YES, I DO RECALL.



         15   Q.  SO TURNING TO THE FIRST NOTION OF INTEGRATION, WHICH IS



         16   NOT AS DEEP AS THE SECOND KIND, YOU TESTIFIED, DID YOU NOT,



         17   SIR, THAT IF A MODULE OF AN OPERATING SYSTEM EXPOSES



         18   APPLICATION PROGRAMMING INTERFACES THAT ARE CALLED BY



         19   THIRD-PARTY APPLICATIONS, THAT MODULE IS INTEGRATED IN A



         20   TECHNICAL SENSE INTO THE OPERATING SYSTEM?



         21   A.  NOT NECESSARILY.  WHAT I INTENDED TO STATE BY THAT IS WE



         22   HAVE A PRACTICE WITHIN IBM THAT WHEN WE DEVELOP AN



         23   APPLICATION ON AN OPERATING SYSTEM, THAT WE TRY TO MAKE SURE



         24   THAT ALL OF THE APPLICATION PROGRAMMING INTERFACES OF THE



         25   OPERATING SYSTEM THAT ARE USED ARE DOCUMENTED AND AVAILABLE
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          1   IN THE PUBLIC DOMAIN SO THAT OTHER VENDORS CAN HAVE AN EQUAL



          2   CHANCE TO DEVELOP AND COMPETE WITH WHATEVER APPLICATION OR



          3   MIDDLEWARE TOOL THAT WE'VE CREATED.



          4   Q.  AND IF --



          5   A.  BY --



          6   Q.  I'M SORRY.  I DIDN'T MEAN TO CUT YOU OFF.



          7   A.  SIMPLY BY NOT DOCUMENTING THOSE INTERFACES WOULD CREATE



          8   A TIE BETWEEN THE TWO THAT WOULD GIVE THE ONE VENDOR AN



          9   ADVANTAGE OVER OTHERS.  AND SO THOUGH IT'S TECHNICALLY NOT



         10   INTEGRATED, YOU COULD REMOVE IT.  IT CERTAINLY GIVES AN



         11   ADVANTAGE TO THAT ONE PARTICULAR VENDOR BY NOT DOCUMENTING



         12   THAT API.



         13   Q.  IF A PORTION OF OS/2 THAT EXPOSES API'S -- CALL IT A



         14   DLL, OR A MODULE, OR A LIBRARY, OR WHATEVER YOU WANTED TO



         15   CALL IT -- IF THAT PORTION OF OS/2 EXPOSES API'S, WHICH ARE



         16   DOCUMENTED TO THIRD-PARTY DEVELOPERS SO THEY KNOW THAT THEY



         17   CAN BE CALLED, YOU WOULD AGREE WITH ME, WOULD YOU NOT, THAT



         18   THAT PART OF THE OPERATING SYSTEM IS INTEGRATED IN THE



         19   OPERATING SYSTEM?



         20   A.  I WOULD NOT AGREE WITH YOU.  I JUST SIMPLY SAID THAT



         21   THAT WOULD BE ONE TEST.  THAT WOULD NOT BE NECESSARILY A



         22   DEFINITION OF INTEGRATION.



         23             THE COURT:  CAN WE TAKE TEN-MINUTE RECESS NOW



         24   MR. HOLLEY?



         25             MR. HOLLEY:  YES, YOUR HONOR.
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          1             (A RECESS WAS TAKEN.)



          2             (AFTER) RECESS.)



          3   BY MR. HOLLEY:



          4   Q.  MR. SOYRING, DIRECTING YOUR ATTENTION AGAIN, SIR, TO



          5   PAGE 167 OF YOUR DEPOSITION TRANSCRIPT ON OCTOBER 15TH OF



          6   THIS YEAR, YOU TOLD ME THAT ANOTHER TEST FOR TECHNICAL



          7   INTEGRATION THAT YOU WOULD USE IS TRYING TO FIGURE OUT



          8   WHETHER ANOTHER PART OF THE OPERATING SYSTEM HAS A



          9   DEPENDENCY BUILT INTO THE PARTICULAR SOFTWARE MODULE AT



         10   ISSUE, CORRECT?



         11   A.  IN MY PERSONAL OPINION, ONE OF THE WAYS OF TESTING FOR



         12   INTEGRATION WOULD BE THE DEGREE OF INTERDEPENDENCY OF AN



         13   APPLICATION PROGRAM WHEN IT'S DESIGNED, SUCH THAT AN



         14   OPERATING SYSTEM COMPONENT OR ANOTHER PROGRAM HAS A



         15   DEPENDENCY.  AND WHAT I MEANT BY THAT IS THAT IF THAT



         16   APPLICATION PROGRAM OR THAT SOFTWARE PROGRAM WAS REMOVED,



         17   THE OTHER PROGRAM WHICH HAD THE DEPENDENCY UPON IT WOULD



         18   FAIL IN PART OR IN WHOLE.



         19   Q.  AND THE EXAMPLE YOU GAVE ME AT YOUR DEPOSITION ON PAGE



         20   168 WAS THAT IF THE REMOVAL OF WEB BROWSING SOFTWARE FROM AN



         21   OPERATING SYSTEM CAUSED OTHER PARTS OF THE OPERATING SYSTEM



         22   ITSELF TO CEASE TO FUNCTION, THEN THE WEB BROWSING SOFTWARE



         23   WOULD BE DEEPLY INTEGRATED INTO THE OPERATING SYSTEM,



         24   CORRECT?



         25   A.  YES, THAT'S WHAT I DID TESTIFY.
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          1   Q.  YOU HAVE ESSENTIALLY NO KNOWLEDGE ABOUT THE INTERNAL



          2   ARCHITECTURE OF WINDOWS 95 OR WINDOWS 98, CORRECT?



          3   A.  I HAVE NO KNOWLEDGE OTHER THAN WHAT I READ IN THE PUBLIC



          4   DOMAIN AND THE TRADE PRESS AND ANALYSTS' REPORTS.  I DON'T



          5   HAVE ACCESS TO THE MICROSOFT DESIGN DOCUMENTATION, NOR TO



          6   THE MICROSOFT SOURCE CODE.  SO I DON'T HAVE THAT LEVEL OF AN



          7   INTIMATE KNOWLEDGE.



          8   Q.  TAKE A LOOK AT PAGE 175 OF YOUR DEPOSITION AT LINE 3.



          9   DO YOU RECALL BEING ASKED THE QUESTION:  "WHAT KNOWLEDGE, IF



         10   ANY, DO YOU HAVE, MR. SOYRING, ABOUT THE INTERNAL



         11   ARCHITECTURE OF THE WINDOWS 98 OPERATING SYSTEM?



         12             ANSWER:  ESSENTIALLY NO KNOWLEDGE.



         13   A.  THAT'S CORRECT.  I WAS BASING THAT STATEMENT ON THE FACT



         14   THAT I SIMPLY WAS READING PUBLIC DOMAIN INFORMATION.  I DID



         15   NOT HAVE ACCESS TO THE MICROSOFT DESIGN DOCUMENTATION, NOR



         16   THE SOURCE CODE, NOR THE ARCHITECTURE DOCUMENTS FROM



         17   MICROSOFT.



         18   Q.  SO YOU HAVE NO BASIS FOR OPINING ONE WAY OR ANOTHER AS



         19   TO WHETHER INTERNET EXPLORER IS INTEGRATED INTO WINDOWS 98



         20   AS YOU DEFINE THE TERM "INTEGRATION," CORRECT?



         21   A.  I DO NOT KNOW IF INTERNET EXPLORER FROM MICROSOFT IS



         22   INTEGRATED WITH WINDOWS 98 OR NOT, THAT'S CORRECT.



         23   Q.  YOU TESTIFIED EARLIER THAT IBM HAD CREATED A SINGLE



         24   INSTALLATION PROGRAM FOR ALL OF THE THINGS INCLUDED WITHIN



         25   THE OS/2 WARP 4 BOX, IS THAT CORRECT?
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          1   A.  I SHOULD HAVE ACTUALLY SAID MOST OF THE THINGS THAT ARE



          2   INCLUDED.  NOT ALL.  WE WERE INCOMPLETE IN OUR



          3   IMPLEMENTATION.  OUR GOAL WAS TO DO IT FOR ALL, BUT SOME



          4   PRODUCTS WERE INCLUDED IN THE PACKAGE AT A LATE DATE IN THE



          5   DEVELOPMENT CYCLE, BUT FOR MOST --



          6   Q.  NOW --



          7   A.  I'M SORRY.  BUT FOR MOST OF THE APPLICATION PRODUCTS OR



          8   PROGRAM PRODUCTS THAT ARE INCLUDED WITH THE OS/2 WARP



          9   OPERATING SYSTEM, WE CREATED AN INSTALLATION PROGRAM THAT



         10   GAVE THE USER THE PERCEPTION THAT THEY WERE INSTALLING ONE



         11   PROGRAM, BUT, IN REALITY, IT WAS INITIATING THE INSTALLATION



         12   OF MULTIPLE DIFFERENT PROGRAMS OR ALLOWING THEM TO REMOVE



         13   MULTIPLE DIFFERENT PROGRAMS.



         14   Q.  AND THE REASON IBM CREATED THAT SINGLE INSTALLATION



         15   PROGRAM WAS BECAUSE IBM HAS DETERMINED THAT IT IS MUCH



         16   EASIER FOR CONSUMERS TO DEAL WITH ONE INSTALLATION PROGRAM



         17   AS OPPOSED TO FIVE OR TEN, CORRECT?



         18   A.  WE CREATED THAT PROGRAM SIMPLY BECAUSE IN OS/2 WARP 3,



         19   THE ADDITIONAL PROGRAMS WE SHIPPED WITH OS/2 WARP DID HAVE



         20   THEIR OWN INDIVIDUAL INSTALLATION PROGRAMS WITH A DIFFERENT



         21   LOOK AND FEEL.  AND IT WAS CONFUSING TO USERS.  AND,



         22   THEREFORE, A KEY REQUIREMENT AS WE WERE DEVELOPING OS/2



         23   WARP 4 WAS, TO SIMPLIFY THE INSTALLATION ROUTINE, TO GIVE



         24   THE USERS THE PERCEPTION THAT THESE FEATURES WERE BUILT IN



         25   AND AS PART OF ONE PROGRAM WHEN, IN REALITY, THEY WERE
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          1   MULTIPLE SOFTWARE PROGRAMS.



          2   Q.  WHY DID IBM INTEGRATE VOICE RECOGNITION SOFTWARE INTO



          3   OS/2 WARP 4?



          4   A.  IBM INCLUDED THE VOICE-TYPE PROGRAM PRODUCT IN OS/2



          5   WARP 4.  WE DID NOT INTEGRATE IT AGAIN IN THE TECHNICAL



          6   TERMS.  IT'S SIMPLY AN APPLICATION THAT WAS INSTALLED



          7   OPTIONALLY BY THE USER TO PROVIDE USERS WITH THE ADDITIONAL



          8   BENEFIT OF NOT ONLY BEING ABLE TO ENTER INTERACT WITH THE



          9   OPERATING SYSTEM TO EITHER ISSUE COMMANDS OR TO DICTATE TEXT



         10   THROUGH THE KEYBOARD, BUT ALSO NOW THROUGH THE SPOKEN WORD.



         11             DO YOU STILL HAVE WITH YOU UP THERE, MR. SOYRING,



         12   THE BIG FAT IBM INTERNAL DISCLOSURE DOCUMENT ENTITLED



         13   "DX 1897."



         14   A.  I DO HAVE THE LARGE DOCUMENT.



         15   Q.  OKAY.  HOWEVER YOU WANT TO DESCRIBE IT.



         16             COULD YOU TAKE A LOOK, PLEASE, AT THE PAGE



         17   NUMBERED 71 INTERNALLY AND ON THE SIDE, "CONFIDENTIAL IBM



         18   71630"



         19             WHY DOES THIS DOCUMENT --



         20   A.  I AM SORRY.  I AM NOT AT THAT PAGE YET.



         21   Q.  I AM SORRY.  WHY DOES THIS DOCUMENT SAY TO IBM'S



         22   EMPLOYEES THAT OS/2 WARP WILL INCLUDE FULLY INTEGRATED



         23   SPEECH NAVIGATION OF THE ENTIRE SYSTEM?



         24   A.  AS I STATED PREVIOUSLY TODAY, IBM DEVELOPED A SET OF



         25   TECHNOLOGY THAT WOULD ALLOW OTHER PROGRAM PRODUCTS TO BE
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          1   INSTALLED AND GIVE THE USER THE PERCEPTION THAT THEY HAD



          2   INSTALLED ONE PRODUCT OR THAT IT ALL OPERATED AS ONE



          3   PRODUCT.  SO THE TWO MAJOR TENETS DURING THE DEVELOPMENT OF



          4   OS/2 WAS THE INSTALLATION PROGRAM, AGAIN TO GIVE THE USER



          5   THE PERCEPTION IT WAS INSTALLING ONE PRODUCT, AND THE



          6   TECHNOLOGY THAT WAS BUILT INTO THE USER INTERFACE, SUCH THAT



          7   DURING OPERATIONS, OTHER PROGRAMS FROM IBM OR FROM OTHER



          8   VENDORS, WHEN INSTALLED, APPEARED TO OPERATE AS AN



          9   INTEGRATED PART OF THE OPERATING SYSTEM.



         10             THEREFORE, THOUGH IT WAS NOT TECHNICALLY



         11   INTEGRATED, WE PROMOTED IT, BECAUSE THE PERCEPTION THE



         12   TECHNOLOGY GIVE TO THE USERS WAS THAT IT WAS, QUOTE UNQUOTE,



         13   BUILT IN OR INTEGRATED.



         14             SO THESE ARE ACCURATE TERMS FROM A MARKETING



         15   PERCEPTION, BUT NOT FROM A TECHNICAL ASPECT, AS I DESCRIBED



         16   EARLIER.



         17   Q.  THERE ARE SPEECH API'S EXPOSED BY OS/2 WARP 4 THAT CAN



         18   BE CALLED BY THIRD-PARTY SOFTWARE DEVELOPERS, CORRECT?



         19   A.  THERE ARE SPEECH API'S IN THE VOICE-TYPE PROGRAM PRODUCT



         20   THAT SHIPS WITH WARP 4.  MANY APPLICATIONS IN THE INDUSTRY



         21   FROM IBM AND OTHER VENDORS INCLUDE PROGRAMMING INTERFACES.



         22   SO IT'S NOT EXCLUSIVE TO AN OPERATING SYSTEM.



         23   Q.  IBM DECIDED TO INCLUDE VOICE-RECOGNITION CAPABILITY IN



         24   THE PRODUCT OFFERING CALLED OS/2 WARP 4, EVEN THOUGH IBM



         25   SEPARATELY MARKETS A PRODUCT CALLED VIA VOICE, WHICH DOES
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          1   THE SAME THING, CORRECT?



          2   A.  IBM MARKETS A PRODUCT CALLED VIA VOICE.  AND WE INCLUDED



          3   IN OS/2 WARP 4 A SUBSET OF THAT FUNCTIONALITY THAT WAS



          4   INCLUDED IN THE VIA VOICE PRODUCT.  WE LICENSED THAT FROM



          5   THE IBM SPEECH-RECOGNITION GROUP AND DID INCLUDE IT AND



          6   PRICED IT IN AS PART OF THE OVERALL OS/2 WARP PRODUCT.



          7   Q.  AND YOU DID THAT DESPITE THE FACT THAT THERE ARE



          8   UNDOUBTEDLY CERTAIN CUSTOMERS FOR OS/2 WARP 4 WHO HAVE NO



          9   INTEREST WHATSOEVER IN VOICE RECOGNITION, CORRECT?



         10   A.  ABSOLUTELY.  AND THAT'S WHY WE MADE THE INSTALLATION



         11   PROGRAM SUCH THAT IT WAS OPTIONALLY INSTALLABLE, WHETHER



         12   THEY WANTED TO INSTALL THAT OR NOT.  THAT WAS TRUE FOR BOTH



         13   END USERS, AS WELL AS P.C. MANUFACTURERS WHO MAY PRELOAD IT.



         14   AND WE GAVE THEM THE OPTION AND WE GAVE THEM INSTRUCTIONS --



         15   WRITTEN INSTRUCTIONS AS TO HOW THEY COULD ACCOMPLISH THAT.



         16   SO THEY COULD SHIP THEIR P.C. WITH OR WITHOUT THE VIA VOICE



         17   TECHNOLOGY PROGRAM INCLUDED WITH THE REST OF THE PRODUCTS?



         18   Q.  A FILE SYSTEM, EITHER THE HIGH-PERFORMANCE FILE SYSTEM,



         19   CALLED "HPFS" OR THE FAT FILE SYSTEM, THE FILE ALLOCATION



         20   TABLE FILE SYSTEM, IS PART OF THE OS/2 WARP OPERATING



         21   SYSTEM, ISN'T IT?



         22   A.  BOTH THE HPFS FILE SYSTEM AND THE FILE ALLOCATION TABLE,



         23   OR THE FAT FILE SYSTEM, ARE PARTS OF THE OS/2 WARP OPERATING



         24   SYSTEM PROGRAM.



         25   Q.  AND YOU WERE NOT AWARE OF ANY COMMERCIALLY AVAILABLE
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          1   OPERATING SYSTEM THAT COMES WITHOUT A FILE SYSTEM, ARE YOU?



          2   A.  THAT'S CORRECT.  I AM NOT AWARE OF A COMMERCIALLY



          3   AVAILABLE OPERATING SYSTEM WITHOUT A FILE SYSTEM.



          4             MR. HOLLEY: YOUR HONOR, I WOULD LIKE TO OFFER AS



          5   DEFENDANT'S EXHIBIT 1905, A SERIES OF SCREENSHOTS OF



          6   OS/2 WARP 4, SHOWING A FEATURE OF THE PRODUCT CALLED



          7   "CONNECTIONS."



          8             MR. HOUCK: NO OBJECTION.



          9             THE COURT:  DEFENDANT'S 19O5 IS ADMITTED.



         10                                   (WHEREUPON, DEFENDANT'S



         11                                   EXHIBIT NUMBER 1905 WAS



         12                                   RECEIVED IN EVIDENCE.)



         13   BY MR. HOLLEY:



         14   Q.  NOW, LOOKING AT THE FIRST PAGE, MR. SOYRING, OF



         15   DEFENDANT'S EXHIBIT 1905, THIS IS A DEPICTION OF THE



         16   OS/2 WARP 4 DESKTOP, IS THAT CORRECT?



         17   A.  YES, IT APPEARS ACCURATE.



         18   Q.  OKAY.  AND AMONG THE ICONS THAT IBM PROVIDES ON THE



         19   DESKTOP IS ONE ENTITLED "CONNECTIONS," IS THAT CORRECT?



         20   A.  YES, THAT'S CORRECT.



         21   Q.  AND THAT IS THE ONE WITH THE ARROW UNDERNEATH IT ON THE



         22   LEFT-HAND SIDE, IS THAT RIGHT?



         23   A.  YES.  THAT'S CORRECT.



         24   Q.  NOW, IF I CLICK ON THAT ICON, I GET THE SCREEN THAT



         25   APPEARS ON THE SECOND PAGE OF DEFENDANT'S EXHIBIT 1905, IS
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          1   THAT CORRECT?



          2   A.  YES.  THAT'S CORRECT.  THE WINDOW TITLE "CONNECTIONS"



          3   APPEARS ONCE YOU CLICK ON IT.



          4   Q.  AND A BENEFIT TO USERS OF OS/2 WARP 4 IS THAT THIS



          5   CONNECTION SCREEN WILL ALLOW ME TO LOOK AT THE PRINTERS



          6   INSTALLED ON THE MACHINE, THE NETWORK DRIVES THAT ARE



          7   CONNECTED TO THE MACHINE, THE LOCAL DRIVES, INCLUDING FLOPPY



          8   DRIVES AND HARD DISK DRIVES AND CD-ROM DRIVES THAT ARE



          9   CONNECTED TO THE MACHINE, AS WELL AS A SERIES OF



         10   PREPOPULATED WEB SITES, IS THAT CORRECT?



         11   A.  THAT'S CORRECT.  WE WANTED TO BE ABLE, THROUGH A SINGLE



         12   WINDOW -- BE ABLE TO GIVE A USER A VIEW OF THE VARIOUS



         13   RESOURCES THEY WOULD HAVE, EITHER AS INSTALLED OR OPTIONALLY



         14   INSTALLABLE WITHIN THE SYSTEM OR ACCESSIBLE THROUGH THE



         15   NETWORK, IF THEY CHOSE TO INSTALL THE OPTIONAL PROGRAMS.



         16   Q.  AND IF YOU TURN TO THE THIRD PAGE OF DEFENDANT'S EXHIBIT



         17   1905, AS AN EXAMPLE OF THIS, WE HAVE EXPLODED THE DRIVES



         18   ENTRY INTO THE TREE STRUCTURE.  AND YOU CAN SEE THAT THERE



         19   ARE TWO FLOPPY DRIVES, A C DRIVE, AND A CD-ROM DRIVE, IS



         20   THAT CORRECT?



         21   A.  THAT'S CORRECT IN THIS PICTURE.



         22   Q.  OKAY.  AND IF WE GO TO THE NEXT PAGE OF DEFENDANT'S



         23   EXHIBIT 1905, WE CAN SEE THE CONTENTS OF WHAT IS ON A FLOPPY



         24   DISK IN THE "A" DRIVE, IS THAT CORRECT?



         25   A.  THAT'S CORRECT.  THE TWO DOCUMENTS THAT ARE ON THE "A"
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          1   DRIVE.



          2   Q.  OKAY.  AND IF WE WANTED TO, BASED ON THE DESIGN OF OS/2,



          3   WE COULD CLICK ON ONE OF THOSE DOCUMENTS AND IT WOULD



          4   AUTOMATICALLY OPEN, IS THAT CORRECT?



          5   A.  THAT'S NOT CORRECT.  IT DEPENDS ON WHAT YOU INSTALL.



          6   THE BASIC SYSTEM INCLUDES THE SUPPORT FOR VIEWING THE



          7   CONTENTS OF THE DISKETTE DRIVE, THE CD-ROM DRIVE AND THE



          8   DISK DRIVE.



          9             IN FACT, EVEN THE CD-ROM DRIVE IS OPTIONALLY



         10   INSTALLABLE.  HOWEVER, YOU WOULD HAVE TO INSTALL AN



         11   ADDITIONAL PROGRAM TO BE ABLE TO SEE SOME OF THE OTHER



         12   RESOURCES THAT ARE IDENTIFIED ON THE SCREEN.



         13   Q.  BUT THE PARTICULAR QUESTION I ASKED YOU, MR. SOYRING,



         14   WAS IF I CLICK IN THIS MENU ON A DOCUMENT WITH THE EXTENSION



         15   .TXT, I WILL AUTOMATICALLY LAUNCH THE APPLICATION THAT IS



         16   ASSOCIATED WITH THAT FILE TYPE IN THE SYSTEM REGISTRY,



         17   CORRECT?



         18   A.  THE TERM "SYSTEM REGISTRY" IS A MICROSOFT TERM, AND IT'S



         19   NOT THE SAME TERM WE WOULD USE HERE IN OS/2, BUT IF YOU DID



         20   CLICK ON THE ICON TITLED "BRIEF.TXT," THAT WOULD START UP A



         21   TEXT EDITOR PROGRAM THAT IT'S ASSOCIATED WITH AND WOULD THEN



         22   ALLOW THE USER TO VIEW AND EDIT THAT PARTICULAR DOCUMENT



         23   USING THAT PROGRAM.



         24   Q.  AND AS PROVIDED TO END USER CUSTOMERS, IBM PROVIDES A



         25   BASIC TEXT EDITOR, CORRECT?
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          1   A.  YES.  IN THE OS/2 OPERATING SYSTEM PACKAGE, ONE OF THE



          2   OPTIONALLY INSTALLABLE PROGRAMS IS A TEXT EDITOR.



          3   Q.  NOW, LOOKING AT THE NEXT PAGE OF DEFENDANT'S 1905, WE



          4   CAN GO BACK TO THE DRIVES ICON THERE, AND IF WE TURN TO THE



          5   NEXT PAGE AND FOCUS ON THE C DRIVE, AND CLICK THAT ICON, WE



          6   WILL SEE A MAP OF THE CONTENTS OF THE HARD DISK DRIVE OF



          7   THIS PARTICULAR COMPUTER, CORRECT?



          8   A.  YOU WOULD SEE A MAP OF THE FILES AND THE SUBDIRECTORIES,



          9   WHICH ARE REPRESENTED AS FOLDERS.



         10   Q.  AND IF YOU, FOR EXAMPLE, CLICK ON THE ONE LABELED



         11   "APPS," WHICH IS THE THIRD ONE DOWN UNDER THE DIRECTORY



         12   "OS/2," WHAT YOU SEE IS THE CONTENTS OF THAT PARTICULAR



         13   SUBDIRECTORY, CORRECT?



         14   A.  YES.  THAT'S CORRECT.  THAT FOLDER OR SUBDIRECTORY.



         15   Q.  AND YOU SEE BOTH EXECUTABLE FILES, LIKE THE OS/2



         16   CHEST GAME, WHICH IS HIGHLIT NEXT TO THE ARROW AT THE



         17   BOTTOM, AS WELL AS THINGS LIKE BIT MAPS AND DLL FILES, IS



         18   THAT CORRECT?



         19   A.  THAT'S CORRECT.  YOU WOULD BE ABLE TO VIEW A VARIETY OF



         20   FILE TYPES THAT ARE STORED IN THAT SUBDIRECTORY OR THAT



         21   FOLDER.



         22   Q.  NOW, IF WE TURN THE PAGE TO THE NEXT PAGE OF DEFENDANT'S



         23   EXHIBIT 1905, AMONG THE THINGS THAT CAN BE VIEWED THROUGH



         24   THE CONNECTIONS FOLDER IS A SERIES OF WEB SITS SELECTED BY



         25   THE IBM CORPORATION, IS THAT CORRECT?
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          1   A.  THAT IS ONLY PARTIALLY CORRECT.  YOU WOULD HAVE -- THE



          2   USER OR THE P.C. MANUFACTURER WOULD HAVE HAD TO PREINSTALL



          3   ONE OF THE WEB BROWSERS, EITHER IBM'S WEB EXPLORER OR



          4   NETSCAPE NAVIGATOR FOR OS/2 FOR THAT CAPABILITY TO BE



          5   AVAILABLE TO THE USER.



          6             IF THEY DID THAT, THEN THE ANSWER IS, YES, THEY



          7   WOULD BE ABLE TO VIEW A VARIETY OF WEB SITES ON THE



          8   WORLD WIDE WEB, AND IBM HAD SET UP A SET OF URL'S OR



          9   ADDRESSES TO GET TO PARTICULAR WEB SITES.



         10   Q.  THE BASE INSTALL FOR OS/2 WARP 4 THROUGH THE RETAIL



         11   CHANNEL SETS UP WEB EXPLORER BY DEFAULT, CORRECT?



         12   A.  THE WEB -- THERE ARE TWO INSTALLATION OPTIONS.  THERE IS



         13   AN EASY INSTALL OPTION, OF WHICH CASE THERE ARE A SET OF



         14   DEFAULT INSTALLATIONS, AND THERE IS AN ADVANCE INSTALL



         15   OPTION THAT GIVES THE USER THE OPTION OF EITHER INSTALLING



         16   OR NOT INSTALLING PARTICULAR PROGRAMS.  AND WEB EXPLORER --



         17   I'M SORRY -- IS ONE OF THE OPTIONALLY INSTALLABLE PROGRAMS.



         18   Q.  IF YOU TURN TO THE NEXT PAGE OF DEFENDANT'S EXHIBIT



         19   1905, WHICH IS AN EXPLODED VIEW OF THE WEB SITE'S ENTRY IN



         20   THE CONNECTIONS PORTION OF OS/2 WARP 4, THERE ARE DIFFERENT



         21   CATEGORIES OF WEB SITS, CORRECT?



         22   A.  YES, THAT'S TRUE.  WE TRIED TO ORGANIZE THEM ALONG THE



         23   WAY WE THOUGHT OUR CUSTOMERS WOULD FIND THEM INTUITIVE TO



         24   FINE.



         25   Q.  OKAY.  AND IBM ENTERED INTO AGREEMENTS WITH VARIOUS
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          1   COMPANIES TO PERMIT IBM TO INCLUDE THEIR ICONS TO THEIR WEB



          2   SITES, IN OS/2 WARP 4, THE PRODUCT, CORRECT?



          3   A.  WE DID ENTER INTO AGREEMENTS WITH A VARIETY OF COMPANIES



          4   TO PROVIDE IN HERE THE ADDRESSES, ALLOWING USERS EASY ACCESS



          5   TO THOSE PARTICULAR WEB SITES.



          6   Q.  AND IF WE EXPLODE, FOR EXAMPLE, THE BUSINESS AND



          7   SHOPPING ENTRY, THERE IS A LIST OF DIFFERENT COMPANIES THAT



          8   USERS OF OS/2 WARP 4 CAN GO TO DIRECTLY FROM THIS SCREEN, IS



          9   THAT CORRECT?



         10   A.  YES, WE DID INCLUDE A SET THAT WE THOUGHT THAT USERS



         11   WOULD FIND INTERESTING TO GO TO, AS WELL AS THE MEANS TO ADD



         12   ADDITIONAL SITES OR DELETE THOSE SITES FROM THAT LIST.



         13   Q.  OKAY.  AND IF WE CLICK, FOR EXAMPLE, ON L. L. BEAN'S



         14   ENTRY THERE, AND ASSUMING THAT WE HAVE EITHER SELECTED



         15   NETSCAPE COMMUNICATOR 4.04 OR THE WEB EXPLORER, AND



         16   INSTALLED THAT ON THE OPERATING SYSTEM, WE WILL BE TAKEN



         17   DIRECTLY TO THE L. L. BEAN HOME PAGE, IS THAT CORRECT?



         18   A.  IF YOU HAVE -- IF THE USER OR THE MANUFACTURE HAD



         19   INSTALLED THAT, THE USER, IF CLICKING ON THAT PARTICULAR



         20   ICON, WOULD BE TAKEN TO THE L. L. BEAN HOME PAGE.



         21   Q.  AND IBM REGARDS THIS AS BENEFICIAL TO ITS CUSTOMERS,



         22   DOES IT NOT, GIVING THEM THIS SELECTION OR PREPOPULATED WEB



         23   SITES THAT THEY MAY FIND INTERESTING?



         24   A.  WE FOUND IT BENEFICIAL IN THAT AT THE TIME WE INTRODUCED



         25   THAT, MANY USERS WERE JUST STARTING TO EXPLORE THE
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          1   WORLD WIDE WEB.  AND WE WANTED TO BE ABLE TO GIVE THEM A



          2   GOOD FIRST EXPERIENCE AND AN EASY WAY TO GET INTO THE WEB,



          3   BUT THEN EASILY MODIFY IT LATER ON, SHOULD THEY CHOOSE TO GO



          4   TO OTHER SITES.



          5             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS



          6   DEFENDANT'S EXHIBIT 1906, A SEQUENCE OF FOUR SCREENSHOTS



          7   THAT DEMONSTRATES THE OS/2 ASSISTANCE CENTER.



          8             THE COURT: THE OS/2 WHAT?



          9             MR. HOLLEY:  ASSISTANCE CENTER, YOUR HONOR.



         10             MR. HOUCK:  NO OBJECTION.



         11             THE COURT:  DEFENDANT'S 1906 IS ADMITTED.



         12                                   (WHEREUPON, DEFENDANT'S



         13                                   EXHIBIT NUMBER 1906 WAS



         14                                   RECEIVED IN EVIDENCE.)



         15   BY MR. HOLLEY?



         16   Q.  MR. SOYRING, TAKING A LOOK AT THE FIRST PAGE, THE FIRST



         17   SCREENSHOT OF DEFENDANT'S EXHIBIT 1906, THE LITTLE ICON THAT



         18   APPEARS ACROSS THE BAR AT THE TOP OF THE SCREEN IS USED TO



         19   ACTIVATE SOMETHING CALLED THE OS/2 ASSISTANCE CENTER, IS



         20   THAT CORRECT?



         21   A.  YOU MEAN WHERE THE ARROW IS POINTING ON THE SCREEN



         22   CURRENTLY?



         23   Q.  YES, SIR.



         24   A.  YES, THAT DOES ACTIVATE THE ASSISTANCE CENTER.



         25   Q.  AND IF YOU TURN TO THE NEXT PAGE OF
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          1   DEFENDANT'S EXHIBIT 1905, THERE IS A TEXT LABEL FOR THAT



          2   ICON THAT SAYS "ASSISTANCE CENTER," CORRECT?



          3   A.  RIGHT.  THAT TEXT LABEL WOULD POP UP IF YOU HOLD THE



          4   POINTER OVER THAT ICON FOR A SHORT PERIOD OF TIME.



          5   Q.  AND IF YOU CLICK THE ICON, YOU SEE WHAT APPEARS AT THE



          6   THIRD PAGE OF DEFENDANT'S EXHIBIT 1906, CORRECT?



          7   A.  THAT'S CORRECT.  A WINDOW POPS DOWN WITH A LIST OF



          8   DIFFERENT PROGRAMS THEY COULD START.



          9   Q.  AND ONE OF THE OPTIONS PROVIDED THERE -- THE SECOND ONE



         10   UP FROM THE BOTTOM IS TITLED "SOFTWARE UPDATES," CORRECT?



         11   A.  YES, THAT'S CORRECT.



         12   Q.  IF I CLICK ON THAT ICON, IT WILL USE THE DEFAULT WEB



         13   BROWSER SPECIFIED BY THE USER TO AUTOMATICALLY GO TO AN IBM



         14   WEB SITE TO PROVIDE ME WITH UPDATES FOR THE OS/2 OPERATING



         15   SYSTEM, IS THAT CORRECT?



         16   A.  THAT'S CORRECT.  IT WILL INSTALL -- IT WILL USE



         17   WHICHEVER WEB BROWSER THE USER HAS SELECTED TO INSTALL ON



         18   THE SYSTEM, AND IT WILL LOAD THE ADDRESS OF THE IBM WEB SITE



         19   AND THEN PRESENT ON THE WEB BROWSER SCREEN THE HOME PAGE OF



         20   THAT PARTICULAR WEB SITE.



         21   Q.  DOES IBM SEPARATELY CHARGE USERS FOR THE UPDATED



         22   VERSIONS OF OS/2 WARP 4 THAT THEY CAN DOWNLOAD USING THIS



         23   TOOL?



         24   A.  I DON'T KNOW THAT WE PUT THE WHOLE OPERATING SYSTEM UP.



         25   I DON'T RECALL EVER DOING THAT.  WE DO INCLUDE OUR VARIOUS
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          1   FIXES AT TIMES FOR BUGS THAT USERS COULD DOWNLOAD AND THEN



          2   INSTALL THOSE FIXES.



          3   Q.  AND THE FIXES THAT ARE PROVIDED THROUGH THE SOFTWARE



          4   UPDATE FEATURE OF OS/2 WARP 4 ARE AVAILABLE FREE OF CHARGE



          5   TO USERS, CORRECT?



          6   A.  THE FIXES ARE NOT FREE OF CHARGE.  AGAIN, WHEN A



          7   CONSUMER OR A MANUFACTURER BUYS THE PRODUCT INITIALLY, THEY



          8   PAY FOR A CERTAIN AMOUNT OF SERVICE -- A LIMITED AMOUNT OF



          9   SERVICE, AND THAT'S PRICED INTO THE ORIGINAL PRODUCT AND THE



         10   PURCHASE OF THAT PRODUCT.



         11   Q.  SO AMONG THE THINGS THAT PEOPLE ARE PAYING FOR WHEN THEY



         12   ACQUIRE A LICENSE TO OS/2 WARP 4 ARE UPDATES TO THE SOFTWARE



         13   THAT ARE INCLUDED IN THE INITIAL PURCHASE PRICE, CORRECT?



         14   A.  THERE ARE SELECTIVE UPDATES, INCLUDING BUG FIXES, WHICH



         15   ARE INCLUDED IN THE PURCHASE PRICE.  IT DOES NOT INCLUDE ALL



         16   UPDATES.



         17   Q.  IF I CLICK ON THE ENTRY IN THE ASSISTANCE CENTER FOR



         18   OS/2 WARP 4 ENTITLED, "INFORMATION FROM THE INTERNET," I AM



         19   TAKEN TO THE OS/2 WARP HOME PAGE, CORRECT?



         20   A.  YES, THAT'S CORRECT.



         21   Q.  AND AMONG THE THINGS THAT I AM ENCOURAGED TO DO ON THE



         22   OS/2 WARP HOME PAGE ARE TO LOOK AT OS/2 WARP DEVELOPER KIT



         23   FOR JAVA, IS THAT CORRECT?  DO YOU SEE THAT IN THE LOWER



         24   RIGHT-HAND CORNER HERE?



         25   A.  YES, I DO SEE THAT.  YES, THAT IS CORRECT.
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          1   Q.  AND ANOTHER THING THAT I AM ENCOURAGED TO DO IS TO



          2   DOWNLOAD THE NETSCAPE COMMUNICATOR 4.04 FOR OS/2 WARP 4,



          3   CORRECT?



          4   A.  YES.  THAT IS CORRECT.



          5   Q.  IBM REGARDS IT AS BENEFICIAL, BOTH TO IBM'S CUSTOMERS



          6   AND TO IBM ITSELF, TO PROVIDE THIS SORT OF ACCESS TO IBM'S



          7   WARP HOME PAGE FOR USERS?



          8   A.  WE DO FIND IT BENEFICIAL AND CONVENIENT FOR CUSTOMERS TO



          9   BE ABLE TO RECEIVE THEIR UPDATES THIS WAY, WHICH THEY HAVE



         10   ALREADY PURCHASED THE RIGHTS TO.  AND IT IS BENEFICIAL TO



         11   IBM.  AND THAT IS A VERY EFFICIENT DISTRIBUTION CHANNEL FOR



         12   THESE UPDATES.



         13   Q.  AND IT'S ALSO EFFICIENT -- FOR EXAMPLE, ON THE LEFT-HAND



         14   SIDE THERE IS A SUPPORT BUTTON.  IT IS EFFICIENT TO PROVIDE



         15   SUPPORT IN THIS WAY, BECAUSE THIS IS LESS EXPENSIVE THAN



         16   HAVING IBM TECHNICIANS ANSWERING TELEPHONES, CORRECT?



         17   A.  OUR EXPERIENCE IS IT IS MORE ECONOMICAL.  IT'S LESS



         18   EXPENSIVE PER TRANSACTION -- SUPPORT CALL TRANSACTION TO DO



         19   IT VIA THE WORLD WIDE WEB THAN BY TELEPHONE, THAT'S CORRECT.



         20   Q.  DIRECTING YOUR ATTENTION, MR. SOYRING, TO PARAGRAPH 21



         21   OF YOUR WRITTEN DIRECT TESTIMONY, YOU SAY IN THE SECOND



         22   SENTENCE THERE, "P.C. SUPPLIERS" -- BY WHICH YOU MEAN



         23   MANUFACTURERS OF PERSONAL COMPUTERS, CORRECT?



         24   A.  THAT'S CORRECT.



         25   Q.  -- "THEREFORE, GENERALLY HAVE AMPLE ABILITY TO INCLUDE
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          1   APPLICATIONS, SUCH AS A BROWSER WITH AN OPERATING SYSTEM,



          2   AND LOAD THIS COMBINED SET OF PRODUCTS ON THEIR MACHINES."



          3             NOW, WHEN YOU MADE THAT STATEMENT IN YOUR DIRECT



          4   WRITTEN TESTIMONY, YOU WERE NOT REFERRING, WERE YOU, SIR, TO



          5   INTERNET EXPLORER AND WINDOWS 98?



          6   A.  I WAS REFERRING TO OUR EXPERIENCE WITH MANUFACTURERS



          7   LOADING BROWSERS ON THE OS/2 WARP OPERATING SYSTEM.



          8   Q.  BUT YOU WERE NOT BASING THAT STATEMENT ON ANY FACT



          9   RELATING TO THE INTERNET EXPLORER TECHNOLOGIES IN WINDOWS



         10   98, BECAUSE YOU DO NOT HAVE SUFFICIENT KNOWLEDGE TO MAKE



         11   SUCH A STATEMENT, IS THAT CORRECT?



         12   A.  I DO NOT HAVE INTIMATE KNOWLEDGE OF WINDOWS 98 FOR ITS



         13   DESIGN OR ITS SOURCE CODE.  SO I WOULD NOT BE ABLE TO MAKE A



         14   STATEMENT ONE WAY OR THE OTHER ABOUT HOW INTERNET EXPLORER



         15   INSTALLS OR DOES NOT INSTALL ON WINDOWS 98.



         16   Q.  NOW, WHEN YOU REFER IN PARAGRAPH 24, MR. SOYRING, OF



         17   YOUR DIRECT WRITTEN TESTIMONY, TO FUNCTIONS BEING INTEGRATED



         18   INTO AN OPERATING SYSTEM, AND, IN PARTICULAR, TO THE



         19   TIGHTNESS OF THAT INTEGRATION -- AND I REFER YOU, SIR, TO



         20   THE THIRD-TO-THE-LAST SENTENCE, WHICH SAYS "ALSO THE



         21   DEVELOPER HAS NUMEROUS OPTIONS IN DECIDING HOW TIGHTLY TO



         22   INTEGRATE TWO PROGRAMS" -- YOU WERE SPEAKING THERE IN



         23   TALKING ABOUT THE TIGHTNESS OF INTEGRATION ABOUT THE NATURE



         24   OF INTERDEPENDENCIES BETWEEN TWO SOFTWARE PROGRAMS, CORRECT?



         25   A.  I WAS SPEAKING -- TRYING TO DISTINGUISH THAT A DEVELOPER
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          1   HAS A GREAT DEAL OF FLEXIBILITY IN THE DESIGN AND



          2   DEVELOPMENT OF SOFTWARE CODE, SUCH THAT THEY CAN DECIDE, FOR



          3   A VARIETY OF REASONS, WHY TO INTEGRATE, WHETHER TIGHTLY OR



          4   MAKE IT A SEPARATELY INSTALLABLE PROGRAM.  AND WE HAVE BEEN



          5   ABLE TO SEE TWO DIFFERENT GROUPS ACHIEVE THE SAME FUNCTION



          6   DOING IT VASTLY DIFFERENT WAYS.  ONE, APPARENTLY, TIGHTLY



          7   INTEGRATES IT.  THE OTHER MAKES IT AS A SEPARATELY



          8   INSTALLABLE PROGRAM, BUT THE RESULTS SEEM TO BE THE SAME.



          9   WE FIND THAT THERE CAN BE BENEFITS AND THERE CAN BE



         10   PROBLEMS, DEPENDING ON WHAT THE CHOICE IS.



         11   Q.  TAKE A LOOK, MR. SOYRING, AT PAGE 189 OF YOUR DEPOSITION



         12   IN THIS CASE, STARTING AT LINE 5.  DO YOU RECALL BEING ASKED



         13   THE QUESTION, "SO TELL ME IF I AM WRONG HERE.  ONE WAY OF



         14   MEASURING TIGHTNESS, REFERRING TO INTEGRATION, IS LOOKING AT



         15   THE DEPENDENCIES OF TWO MODULES OF SOFTWARE ON ONE ANOTHER,



         16   IS THAT RIGHT?



         17             ANSWER:  THE INTERDEPENDENCIES OF TWO SOFTWARE



         18   MODULES WOULD BE A MEASURE OF TIGHTNESS.  THAT COULD BE,



         19   YES.



         20             DO YOU RECALL GIVING THAT TESTIMONY?



         21   A.  YES, I DO.



         22   Q.  AND YOU AGREE WITH THAT, DON'T YOU, THAT ONE MEASURE OF



         23   THE TIGHTNESS OF TECHNICAL INTEGRATION IS THE EXTENT TO



         24   WHICH TWO MODULES OF SOFTWARE DEPEND UPON ONE ANOTHER IN



         25   ORDER TO FUNCTION?
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          1   A.  I DO AGREE WITH THAT, REGARDLESS IF IT ADDS VALUE OR



          2   NOT.



          3             THE COURT:  REGARDLESS OF WHAT?



          4             THE WITNESS:  WE FIND THAT PROGRAMMERS HAVE A



          5   GREAT DEAL OF LATITUDE IN WHETHER OR NOT THEY TIGHTLY



          6   INTEGRATE SOMETHING.  AND THERE CAN BE SOME GOOD REASONS TO



          7   DO THAT, BUT FROM A USER'S PERSPECTIVE, THERE CAN ALSO BE AT



          8   THE SAME TIME SOME NEGATIVE REPERCUSSIONS OF HAVING DONE



          9   THAT.  AND THAT'S WHY I WAS JUST TRYING TO EXPLAIN THAT



         10   THERE IS A WIDE RANGE OF CHOICES AND DIFFERENT PEOPLE CHOOSE



         11   DIFFERENT WAYS.



         12   BY MR. HOLLEY:



         13   Q.  BASED ON YOUR EXTENSIVE EXPERIENCE, INCLUDING HAVING LED



         14   A LARGE NUMBER OF SOFTWARE DEVELOPMENT PROJECTS AT IBM OVER



         15   THE LAST 22 YEARS, THERE ARE OCCASIONS, ARE THERE NOT, WHERE



         16   TIGHTLY INTEGRATING TWO SOFTWARE MODULES TOGETHER PROVIDES



         17   BENEFITS BOTH TO THE DEVELOPER AND TO END USERS?



         18   A.  THERE CAN BE TIMES WHEN, AS I STATED EARLIER -- WHEN



         19   TIGHT INTEGRATION CAN PROVIDE A BENEFIT, AND AT THE SAME



         20   TIME IT CAN ALSO HAVE DOWNSIDE ASPECTS OF DOING THAT, FROM A



         21   USER PERSPECTIVE.  AND IT'S A TRADEOFF THAT DEVELOPERS TEND



         22   TO MAKE.  THEY SOMETIMES INTEGRATE TIGHTLY AND SOMETIMES



         23   DON'T.



         24   Q.  BASED ON A MULTITUDE OF FACTORS THAT CHANGES FROM



         25   SITUATION TO SITUATION, CORRECT?
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          1   A.  I DON'T KNOW HOW TO ANSWER THAT QUESTION.



          2   Q.  THE IBM P.C. COMPANY INSTALLS NETSCAPE NAVIGATOR ON A



          3   VARIETY OF ITS PERSONAL COMPUTERS DESPITE THE FACT THAT



          4   INTERNET EXPLORER IS INCLUDED IN WINDOWS 98, CORRECT?



          5   A.  THE IBM P.C. COMPANY DOES INSTALL NETSCAPE NAVIGATOR IN



          6   ADDITION TO INTERNET EXPLORER.  I DON'T KNOW THAT THEY HAD A



          7   CHOICE ON INTERNET EXPLORER, BUT I'M NOT AWARE OF THE



          8   CONTRACT BETWEEN MICROSOFT AND THE IBM P.C. COMPANY ON THAT



          9   MATTER.



         10   Q.  AND IN DOING SO, THE IBM P.C. COMPANY IS NOT CONCERNED



         11   ABOUT CREATING HOPELESS CONFUSION AMONG END USERS BECAUSE



         12   THERE ARE TWO ICONS ON THE DESKTOP FOR TWO DIFFERENT KINDS



         13   OF WEB BROWSING SOFTWARE, IS IT?



         14   A.  I'M NOT AWARE OF ANY CONCERN OF CREATING HOPELESS



         15   CONFUSION.



         16   Q.  YOU WERE NOT AWARE OF ANYTHING IN MICROSOFT'S LICENSE



         17   AGREEMENTS WITH COMPUTER MANUFACTURERS THAT PREVENTS THEM



         18   FROM INSTALLING NETSCAPE NAVIGATOR ON THEIR NEW MACHINES,



         19   ARE YOU?



         20   A.  FROM MY EXPERIENCE OF DEALING WITH VARIOUS P.C.



         21   MANUFACTURERS AROUND THE WORLD, THEY CONSISTENTLY TOLD ME



         22   THAT THE CONTRACT BETWEEN MICROSOFT AND THAT PARTICULAR



         23   MANUFACTURER WAS CONFIDENTIAL, SO THEY DID NOT SHARE THAT



         24   INFORMATION WITH ME.  SO I HAVE TO SAY THAT I DON'T KNOW



         25   WHAT'S WRITTEN IN THE MICROSOFT CONTRACTS.
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          1   Q.  AND YOU HAVE NEVER SEEN THE CONTRACT BETWEEN IBM, THE



          2   IBM P.C. COMPANY, AND MICROSOFT WITH REGARD TO THE LICENSING



          3   OF EITHER WINDOWS 95 OR WINDOWS 98, HAVE YOU, SIR?



          4   A.  THE EMPLOYEES OF THE IBM P.C. COMPANY WOULD REFUSE TO



          5   SHARE THE INFORMATION THAT WAS CONTAINED IN IT, EXPLAINING



          6   THAT THE CONTRACT BETWEEN MICROSOFT AND THE IBM P.C. COMPANY



          7   WAS CONFIDENTIAL AND RESTRICTED -- THE DISSEMINATION OF



          8   INFORMATION TO OTHER IBM EMPLOYEES, AS WELL TO PEOPLE



          9   OUTSIDE THE COMPANY.  SO YOU'RE CORRECT, I DID NOT RECEIVE



         10   THAT INFORMATION FROM THEM.



         11   Q.  NOW, YOU SAY IN YOUR DIRECT WRITTEN TESTIMONY THAT



         12   COMPUTER MANUFACTURES WOULD INCUR CERTAIN COSTS IF THEY



         13   INSTALL NETSCAPE NAVIGATOR ON THEIR NEW MACHINES; IS THAT



         14   CORRECT?



         15   A.  WHENEVER MANUFACTURERS INSTALL AN ADDITIONAL PROGRAM,



         16   THERE USUALLY IS INCREMENTAL COST, NOT JUST THE FEE FOR THE



         17   LICENSE, BUT TRAINING THEIR STAFF TO BUILD THE IMAGE THAT'S



         18   PRELOADED ON THE HARD DISK, OR WHATEVER MEDIA THEY CHOOSE,



         19   TO TRAIN THEIR SUPPORT STAFF, BECAUSE TYPICALLY CONTRACTS



         20   WITH SOFTWARE MANUFACTURERS REQUIRE THAT THE FIRST TWO



         21   LEVELS OF CUSTOMER CONTACT, IF THERE'S A SUPPORT PROBLEM, IS



         22   WITH THE P.C. MANUFACTURER; THEREFORE, THERE IS ADDITIONAL



         23   TRAINING COST.  THERE'S COSTS THAT GO INTO THEIR MARKETING



         24   PROGRAMS TO EXPLAIN THE VARIOUS PRODUCTS THAT THEY'VE



         25   INSTALLED AND THE VALUE TO THEIR CUSTOMER.  SO YES, THERE



�

                                                                              71



          1   ARE ADDITIONAL COSTS.



          2   Q.  AND THOSE COSTS WOULD BE INCURRED BY A COMPUTER



          3   MANUFACTURER IN INSTALLING NETSCAPE NAVIGATOR, WHETHER OR



          4   NOT WINDOWS 98 CONTAINED INTERNET EXPLORER; ISN'T THAT



          5   CORRECT?



          6   A.  THOSE MANUFACTURERS HAVE ALREADY INCURRED AN ADDITIONAL



          7   COST OF HAVING INTERNET EXPLORER, SO, YES, THEY WOULD INCUR



          8   YET ANOTHER COST OF NETSCAPE NAVIGATOR.  AND I WOULD VIEW



          9   THAT AS A DETERRENT TO INSTALLING NETSCAPE NAVIGATOR.



         10   Q.  BUT THE ANSWER TO MY QUESTION IS THAT ADDING NAVIGATOR



         11   TO THE DISK IMAGE, INCLUDING NAVIGATOR IN MARKETING



         12   MATERIALS, AND TRAINING SUPPORT PERSONNEL TO DEAL WITH



         13   QUESTIONS ABOUT NETSCAPE NAVIGATOR, HAVE TO BE INCURRED BY A



         14   P.C. MANUFACTURER, WHETHER OR NOT THERE IS ANY OTHER WEB



         15   BROWSING SOFTWARE PRESENT ON THE OPERATING SYSTEM, CORRECT?



         16   A.  THEY WOULD INCUR A COST, BUT IT WOULD BE APPROXIMATELY



         17   THE SAME COST THAT THEY WOULD INCUR HAD THEY CHOSEN THAT AS



         18   THEIR FIRST BROWSER, BUT THEY HAD ALREADY INCURRED THAT



         19   COST.  SO AN INCREMENTAL COST IS VERY MUCH A DETERRENT TO



         20   THEM.



         21   Q.  WHAT INCREMENTAL COST IS THERE TO A COMPUTER



         22   MANUFACTURER TO INCLUDE WINDOWS 98 IN ITS ENTIRETY ON THE



         23   DISK IMAGE THAT GETS LOADED ON THE HARD DRIVES OF NEW



         24   P.C.'S?



         25   A.  I WAS REFERRING TO THE SUPPORT COSTS AND OTHER COSTS OF
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          1   EXPLAINING THAT THE NETSCAPE NAVIGATOR IS THERE.  USUALLY



          2   MANUFACTURERS -- OR NOT NETSCAPE NAVIGATOR.  I APOLOGIZE.  I



          3   MEANT TO SAY INTERNET EXPLORER IS INSTALLED.  THERE'S THE



          4   SUPPORT COSTS BECAUSE OFTENTIMES MANUFACTURERS, DUE TO OEM



          5   LICENSING AGREEMENTS WITH MICROSOFT AND WITH IBM, BASED ON



          6   THE STATEMENTS THAT MANUFACTURERS MADE TO ME DIRECTLY,



          7   PROVIDE THE LEVEL ONE AND LEVEL TWO SUPPORT COSTS.



          8             SO THEY'D HAVE TO TRAIN THEIR SUPPORT PEOPLE IN



          9   PROVIDING TECHNICAL SUPPORT, ANSWERING "HOW TO" QUESTIONS



         10   AND TRYING TO RESOLVE PROBLEMS REPORTED BY USERS WHO



         11   ENCOUNTER PROBLEMS WITH INTERNET EXPLORER, WHICH I HAVE



         12   FREQUENTLY AS A USER.



         13   Q.  YOU HAVE NO KNOWLEDGE, DO YOU, AS TO THE INCREMENTAL



         14   COSTS THAT WOULD HAVE TO BE INCURRED BY ANY GIVEN P.C.



         15   MANUFACTURER, INCLUDING THE IBM P.C. COMPANY, IN TRAINING



         16   PERSONNEL TO ANSWER QUESTIONS ABOUT NETSCAPE NAVIGATOR?



         17   A.  I HAVE GENERAL KNOWLEDGE OF WHAT THE COSTS WOULD BE OF



         18   ADDING ANY ADDITIONAL PROGRAM, AND I WAS USING THAT



         19   KNOWLEDGE THAT I GAINED DIRECTLY THROUGH INTERACTIONS WITH



         20   EXECUTIVES AND EMPLOYEES OF P.C. MANUFACTURERS WORLDWIDE FOR



         21   PROGRAMS COMPARABLE TO NETSCAPE NAVIGATOR OR INTERNET



         22   EXPLORER.



         23   Q.  WHAT WOULD BE THE ANNUAL INCREMENTAL COST TO THE IBM



         24   P.C. COMPANY, OR WHAT HAS IT BEEN SINCE IT DOES THIS, OF



         25   ADDING NETSCAPE NAVIGATOR TO ITS NEW MACHINES?
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          1   A.  I DON'T KNOW WHAT THE ACTUAL COST IS OR APPROXIMATELY



          2   WHAT IT WOULD BE.



          3   Q.  YOU HAVE NEVER SEEN, HAVE YOU, MR. SOYRING, THE



          4   LICENSING AGREEMENT BETWEEN MICROSOFT AND SUN MICROSYSTEMS



          5   RELATING TO JAVA?



          6   A.  NO, I DON'T -- DO NOT RECALL EVER SEEING THAT LICENSE



          7   AGREEMENT.



          8   Q.  WHAT IS THE JAVA NATIVE INTERFACE, OR JNI?



          9   A.  THE JAVA NATIVE INTERFACE IS A PROGRAMMING INTERFACE



         10   THAT'S PART OF THE JAVA DEVELOPMENT KIT AND THE JAVA RUNTIME



         11   ENVIRONMENT THAT'S INSTALLED ON VARIOUS COMPUTERS, INCLUDING



         12   INSTALLED ON COMPUTERS THAT ALREADY HAVE ANOTHER OPERATING



         13   SYSTEM.



         14             IT ALLOWS PROGRAMMERS TO WRITE PURE JAVA



         15   APPLICATION PROGRAMS AND ACCESS A FUNCTION WRITTEN IN C,



         16   C++, OR IN ASSEMBLY LANGUAGE, A PREWRITTEN FUNCTION THAT MAY



         17   BE PART OF THE OPERATING SYSTEM OR ANOTHER PROGRAM THAT'S



         18   INSTALLED ON THAT COMPUTER.



         19   Q.  TO THE EXTENT THAT THE FUNCTION BEING CALLED THROUGH JNI



         20   IS PART OF THE OPERATING SYSTEM ON WHICH THE JAVA VIRTUAL



         21   MACHINE IS RUNNING, THAT FUNCTION HAS TO BE SPECIALLY



         22   WRAPPED IN ORDER TO DEAL WITH JNI, DOESN'T IT?



         23   A.  WHENEVER WE'VE USED IT -- AND WE'VE USED THE JNI



         24   FUNCTION ON PROJECTS THAT I HAVE MANAGED WITH OUR CLIENTS --



         25   WE NEED TO MAKE SURE THAT THE FUNCTION IS IMPLEMENTED
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          1   CONSISTENTLY ACROSS THE VARIOUS OPERATING SYSTEMS ON WHICH



          2   THEY WANT TO RUN THE JAVA APPLICATION.  AND WE'VE BEEN ABLE



          3   TO SUCCESSFULLY DEMONSTRATE WITH A VARIETY OF OUR CLIENTS



          4   AROUND THE WORLD THAT WE CAN WRITE AND COMPILE ONE JAVA



          5   APPLICATION WHICH USES THE JNI PROGRAMMING INTERFACE ON



          6   MULTIPLE OPERATING SYSTEMS.



          7   Q.  IF I AM A CUSTOMER OF THE IBM CORPORATION AND I HAVE A



          8   SYSTEM 390 MAINFRAME, A VARIETY OF AS400 MINI-COMPUTERS, A



          9   VARIETY OF WORKSTATIONS RUNNING IBM AIX AND A VARIETY OF



         10   PERSONAL COMPUTERS RUNNING OS/2 WARP -- ALL IBM PRODUCTS --



         11   IT IS NOT POSSIBLE, IS IT, TO RUN THE SAME JAVA PROGRAM ON



         12   ALL OF THOSE DIFFERENT OPERATING SYSTEMS, MAKING NATIVE



         13   CALLS ON THE UNDERLYING OPERATING SYSTEM, WITHOUT DOING WORK



         14   SPECIFIC TO EACH OF THE OPERATING SYSTEMS?



         15   A.  THERE MAY BE CASES WHERE WE HAVE TO DO WORK SPECIFIC TO



         16   EACH OF THE OPERATING SYSTEMS, IF WE WERE TO CHOOSE TO USE A



         17   FUNCTION THAT'S PARTICULAR TO THAT OPERATING SYSTEM.  WHAT



         18   WE HAVE TENDED TO USE THE JAVA NATIVE INTERFACE FOR WAS TO



         19   ACCESS THE SOFTWARE PROGRAMS WRITTEN FOR SPECIFIC DEVICES,



         20   LIKE A MAGNETIC STRIPE READER THAT WOULD BE USED BY A TELLER



         21   APPLICATION, OR A BRANCH OFFICE OF BANK, OR A PARTICULAR



         22   TYPE OF A PRINTER, SUCH AS A PASSBOOK PRINTER FOR WHICH



         23   THERE IS NOT NATIVE JAVA SUPPORT.



         24             WE CAN THEN WRITE THAT SUPPORT, AND YOU ARE



         25   CORRECT TO SAY WE WOULD HAVE TO WRITE THAT SUPPORT IN C OR
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          1   C++, OR ASSEMBLY ON EACH ONE OF THE OPERATING SYSTEMS WE



          2   COULD SUPPORT.  BUT THE VALUE TO CUSTOMERS OF THE JNI



          3   INTERFACE IS THAT NOW WE CAN WRITE THE OPERATING -- THE



          4   APPLICATION FOR THE BRANCH BANKING APPLICATION IN MY



          5   EXAMPLE -- ONE TIME, COMPILE IT ONCE, AND THEN THE CUSTOMER



          6   HAS THE CHOICE OF RUNNING ON A VARIETY OF DIFFERENT



          7   OPERATING SYSTEMS AND HARDWARE PLATFORMS.



          8   Q.  WITH THE ADDITIONAL WORK THAT HAS TO BE DONE SPECIFIC TO



          9   EACH OF THOSE OPERATING SYSTEMS, CORRECT?



         10   A.  JNI WAS DESIGNED SPECIFICALLY TO REQUIRE THAT THAT



         11   ADDITIONAL WORK WOULD BE DONE IN ORDER TO PROVIDE THE



         12   BENEFITS TO THE USER OF BEING ABLE TO WRITE AN APPLICATION



         13   ONCE, COMPILE IT ONCE, AND THEN HAVING THAT ONE SET OF



         14   EXECUTABLE CODE TO BE ABLE TO RUN ON A VARIETY OF OPERATING



         15   SYSTEMS.



         16   Q.  AND MY QUESTION TO YOU IS THAT ALTHOUGH YOU CAN WRITE



         17   THE JAVA APPLICATION ITSELF ONCE AND RUN IT ON DIFFERENT



         18   JAVA VIRTUAL MACHINES, IF THAT PROGRAM IS MAKING JNI CALLS



         19   TO THE UNDERLYING OPERATING SYSTEM, THAT REQUIRES SPECIFIC



         20   WORK TO BE DONE ON EACH OF THOSE OPERATING SYSTEMS, CORRECT?



         21   A.  AS I HAVE STATED ALREADY, AN APPLICATION DEVELOPER -- WE



         22   HAVE THE POSSIBILITY OF WRITING AN APPLICATION ONCE,



         23   COMPILING IT ONCE AND USING THE JNI INTERFACE TO ACCESS



         24   FUNCTIONS ON DIFFERENT OPERATING SYSTEMS.



         25   A.  WHEN WE ACCESS THOSE FUNCTIONS, WE DO THE WORK TO ENSURE
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          1   THAT THE FUNCTIONS ARE IMPLEMENTED CONSISTENTLY ON THE



          2   OPERATING SYSTEM SIDE OF THE JNI CALL.  AND, YES, THERE IS



          3   WORK TO DO.  BUT THERE'S TREMENDOUS VALUE TO THE USER OF



          4   DOING IT, SO WE FIND IT'S VERY VALUABLE TO SUPPORT THE JNI



          5   PROGRAMMING INTERFACE THAT'S INCLUDED AS PART OF THE



          6   STANDARD JAVA OFFERING.



          7   Q.  IBM HAS WRITTEN FOUR DIFFERENT JAVA VIRTUAL MACHINES,



          8   CORRECT, ONE FOR THE OS 390 OPERATING SYSTEM, ONE FOR THE



          9   OS 400 OPERATING SYSTEM, ONE FOR THE AIX OPERATING SYSTEM,



         10   AND ONE FOR OS/2 WARP OPERATING SYSTEM?



         11   A.  THAT'S A SUBSET OF WHAT WE'VE DONE.  WE'VE WRITTEN A



         12   JAVA VIRTUAL MACHINE FOR -- OR PORTED, ACTUALLY, JAVA



         13   VIRTUAL MACHINES USING THE SUN MICROSYSTEMS REFERENCE BUILD



         14   TO IBM'S OS/2 WARP 4 OPERATING SYSTEM.  WE HAVE PORTED IT TO



         15   OS AIX, IBM'S UNIX OPERATING SYSTEM.  WE HAVE PORTED TO THE



         16   OS 400.  AND WE'VE PORTED IT TO OS 390.  AND WE'VE ALSO



         17   DEVELOPED IT FOR WINDOWS NT, AND MADE THAT -- THAT



         18   INFORMATION IS AVAILABLE IN THE PUBLIC DOMAIN RIGHT NOW.



         19             AND WE DID THAT SIMPLY BECAUSE WE WERE CONCERNED



         20   THAT MICROSOFT MAY NOT FULLY COMPLY WITH THE JAVA STANDARD,



         21   AND WE WANT TO BE ABLE TO ASSURE OUR CUSTOMERS THAT ACROSS



         22   THE POPULAR PLATFORMS IN THE INDUSTRY, THAT WE COULD PROVIDE



         23   A CONSISTENT PROGRAMMING INTERFACE SO CUSTOMERS COULD CHOOSE



         24   OPERATING SYSTEMS OR HARDWARE PLATFORMS UPON WHICH TO RUN



         25   THEIR JAVA APPLICATIONS.



�

                                                                              77



          1   Q.  THE JAVA VIRTUAL MACHINE THAT IBM WROTE FOR THE SYSTEM



          2   390 MAINFRAME WILL NOT RUN ON OS/2 WARP 4, WILL IT?



          3   A.  IT WAS NEVER INTENDED TO DO SO.



          4   Q.  IN FACT, NONE OF THE VIRTUAL MACHINES THAT IBM HAS



          5   DEVELOPED FOR PARTICULAR OPERATING SYSTEMS WILL RUN ON ANY



          6   OTHER OPERATING SYSTEM, CORRECT?



          7   A.  I COULDN'T ANSWER, SIMPLY BECAUSE I'M A -- BEING AN



          8   ENGINEER, I AM VERY PRECISE IN TRAINING.  IT IS POSSIBLE



          9   THAT OUR JAVA VIRTUAL MACHINE THAT RUNS ON AIX COULD SOME



         10   DAY RUN ON SOLARIS BECAUSE THERE ARE SO MANY SIMILARITIES.



         11   THERE'S VERY FEW DIFFERENCES IN THE IMPLEMENTATION.



         12   Q.  BUT AMONG THE VIRTUAL MACHINES THAT YOU HAVE DESCRIBED



         13   TO US TODAY, YOU'RE NOT AWARE THAT THEY ARE PORTABLE ACROSS



         14   IBM'S OWN OPERATING SYSTEM PLATFORM SUCH THAT THE OS/2



         15   WARP 1 WOULD ALSO WORK ON OS AIX, OS 400 AND OS 390?



         16   A.  USING THE DEFINITION OF PORT THAT WE'VE USED BEFORE,



         17   THAT'S EXACTLY WHAT WE DO.  WE RECEIVE ONE REFERENCE BUILD



         18   OR TWO REFERENCE BUILDS FROM SUN MICROSYSTEM OF THE JAVA



         19   VIRTUAL MACHINE, AND THEN WE PORT IT, USING THE DEFINITION



         20   OF PORT THAT WE'VE USED PREVIOUSLY IN OUR DISCUSSIONS.



         21   Q.  OKAY.  WELL, THAT WAS A BAD CHOICE OF WORDS ON MY PART.



         22   IF "PORTABLE" MEANS MOVE WITHOUT CHANGING, THOSE VIRTUAL



         23   MACHINES ARE NOT PORTABLE IN THAT SENSE, ARE THEY?



         24   A.  THAT'S CORRECT.  THEY WERE NEVER INTENDED TO BE, NOR DO



         25   I BELIEVE THAT WAS EVER THE INTENTION IN SUN, WHEN IT
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          1   ORIGINALLY DESIGNED JAVA, TO MAKE THE JAVA VIRTUAL MACHINE



          2   PORTABLE.  THE WHOLE INTENTION IS TO BE ABLE TO HAVE



          3   APPLICATION WRITTEN ONCE AND RUN ACROSS VARIOUS JAVA



          4   MACHINES THAT HAVE BEEN ADOPTED TO SPECIFIC HARDWARE AND



          5   OPERATING SYSTEM ENVIRONMENTS.



          6   Q.  SO EACH OF THE IBM IMPLEMENTATIONS OF JAVA THAT YOU'VE



          7   TALKED ABOUT TODAY IS TUNED TO OPTIMIZE ITS PERFORMANCE ON



          8   THE PARTICULAR OPERATING SYSTEM FOR WHICH THAT WAS DESIGNED,



          9   CORRECT?



         10   A.  WHEN YOU REFER TO JAVA, I ASSUME YOU'RE REFERRING TO THE



         11   JAVA DEVELOPMENT KIT WHICH INCLUDES THE JAVA VIRTUAL



         12   MACHINE, THE JAVA CLASS LIBRARIES AND THE JAVA DEVELOPMENT



         13   TOOLS INCLUDED IN THE SUN REFERENCE BUILD?



         14   Q.  WELL, IF THAT'S THE WAY YOU WANT TO DEFINE IT FOR



         15   PURPOSES OF ANSWERING THE QUESTION, WE CAN DO THAT.  AND IF



         16   THAT'S NOT WHAT I AM INTERESTED IN, I WILL ASK ANOTHER



         17   QUESTION.



         18   A.  OKAY.  BASED ON THAT DEFINITION, YES, WE DO RECEIVE FROM



         19   SUN MICROSYSTEMS REFERENCE BUILDS FOR THAT JAVA DEVELOPMENT



         20   KIT WHICH HAVE BEEN CREATED FOR WINDOWS NT AND SUN SOLARIS.



         21   WE THEN USE THAT SOURCE CODE AND THE INFORMATION TO DO -- TO



         22   ADAPT THE REFERENCE BUILDS TO EACH OF THE FOUR IBM OPERATING



         23   SYSTEMS AS WELL AS WHAT WE'RE DOING FOR WINDOWS NT.



         24             AND AS PART OF THAT, WE OPTIMIZE THE PERFORMANCE



         25   OF THOSE SYSTEMS TO TAKE ADVANTAGE OF UNDERLYING FEATURES IN
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          1   THE OPERATING SYSTEM WITHOUT CHANGING THE PROGRAMMING



          2   INTERFACE, WHICH IS IN OUR CONTRACT WITH SUN WHAT WE NEED TO



          3   KEEP STANDARD AND NOT DEVIATE FROM, AND WHICH PROVIDES THE



          4   BENEFIT TO THE USER, BECAUSE IF WE DID DEVIATE, WE WOULD NOT



          5   BE ABLE TO PROVIDE THE USER THE ABILITY TO CHOOSE DIFFERENT



          6   OPERATING SYSTEMS AND HARDWARE PLATFORMS TO RUN THE JAVA



          7   APPLICATIONS.



          8   Q.  AND THAT OPTIMIZATION FOR PARTICULAR PLATFORMS OF THE



          9   TOOLS IN THE JAVA VIRTUAL MACHINES IS WHAT YOU REFER TO AS



         10   TUNING, CORRECT?



         11   A.  YES, IT IS.



         12   Q.  THE TERM 100 PERCENT PURE JAVA IS A MARKETING TERM



         13   DEVELOPED BY SUN TO DESCRIBE CERTAIN KINDS OF CROSS-PLATFORM



         14   JAVA APPLICATIONS, IS IT NOT?



         15   A.  IT'S MORE THAN JUST A MARKETING TERM.  100 PERCENT PURE



         16   JAVA IS A MARKETING MARK THAT WAS CREATED BY SUN.  IT ALSO



         17   INVOLVES, THOUGH, A SET OF SPECIFICATIONS THAT AN



         18   APPLICATION PRODUCT THAT RUNS ON A JAVA VIRTUAL MACHINE



         19   WOULD BE WRITTEN TO AND A REQUIREMENT THAT THESE



         20   APPLICATIONS BE TESTED BY A THIRD-PARTY COMPANY ON A VARIETY



         21   OF OPERATING SYSTEMS TO MAKE SURE THAT, YES, INDEED THEY DO



         22   COMPLY WITH -- TO USE THESE PROGRAMMING INTERFACES IN



         23   ACCORDANCE TO THE SPECIFICATION.



         24   Q.  AND IF I WRITE A JAVA APPLICATION WHICH IS FULLY



         25   COMPLIANT WITH THE 100 PERCENT PURE JAVA SPECIFICATION, THAT
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          1   APPLICATION WILL RUN WITHOUT DIFFICULTY ON THE JAVA VIRTUAL



          2   MACHINE IN WINDOWS, WON'T IT?



          3   A.  THE 100 PERCENT PURE JAVA SPECIFICATION INCLUDES



          4   SUPPORTING A SUBSET OF THE API'S.  AND I BELIEVE THAT SOME



          5   OF THE APPLICATIONS -- I CAN'T SAY ALL -- WRITTEN TO THE



          6   HUNDRED PERCENT PURE JAVA SPECIFICATION WOULD WORK ON



          7   WINDOWS.  THAT'S NOT TO IMPLY THAT APPLICATIONS WRITTEN FOR



          8   THE WINDOWS JAVA ENVIRONMENT WOULD WORK ON OTHER SYSTEMS.



          9   Q.  PROGRAMS THAT ARE WRITTEN IN AN INTERPRETED LANGUAGE,



         10   LIKE JAVA, RUN MORE SLOWLY, DON'T THEY, THAN PROGRAMS WHICH



         11   ARE COMPILED INTO BINARY EXECUTABLE FILES AND THEN RUN



         12   DIRECTLY ON HARDWARE?



         13   A.  IN GENERAL, APPLICATIONS THAT ARE WRITTEN FOR AN



         14   INTERPRETIVE LANGUAGE, WITHOUT THE ASSIST THAT HAD BEEN



         15   GIVEN TO JAVA, WOULD RUN MORE SLOWLY.  NOW, THERE HAVE BEEN



         16   SOME ASSISTS DEVELOPED -- A VARIETY OF DIFFERENT TYPES OF



         17   ASSISTS THAT, THROUGH OUR EXPERIENCE, WE FIND THAT WE CAN



         18   GET EXCELLENT PERFORMANCE USING JAVA.  BUT IT DOES TEND TO



         19   BE SLOWER THAN COMPILED LANGUAGES.



         20             NOW, THERE ARE SOME TOOLS THAT WOULD GENERATE --



         21   TAKE THE JAVA CODE TO THE NEXT STEP OF PERFORMANCE BY



         22   COMPILING IT DOWN TO BINARY EXECUTABLES COMPARABLE TO WHAT



         23   YOU WOULD DO WITH A C++ COMPILATION.



         24   Q.  JAVA PROGRAMS TEND TO RUN FASTER IN MICROSOFT'S JAVA



         25   VIRTUAL MACHINE THAN THEY RUN IN NETSCAPE'S JAVA VIRTUAL
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          1   MACHINE, DON'T THEY?



          2   A.  THAT'S IF YOU READ THE MICROSOFT MARKETING LITERATURE.



          3   Q.  HOW ABOUT THE LOTUS -- HOW ABOUT THE LOTUS MARKETING



          4   LITERATURE?  HAVE YOU READ ANY OF THAT?



          5   A.  NO, NOT IN THAT ONE.  IT MAY.  BUT IF YOU LOOK AT A



          6   VARIETY OF BENCHMARKS THAT HAVE BEEN RUN IN THE INDUSTRY,



          7   DEPENDING ON THE BENCHMARK RUN -- I BELIEVE YOU'RE PROBABLY



          8   REFERRING TO THE P.C. WEEK BENCHMARK MICROSOFT USES VERY



          9   FREQUENTLY THAT DEMONSTRATED THAT THE JAVA IN INTERNET



         10   EXPLORER WAS THE FASTEST ONE.  AND THAT'S PROBABLY AN



         11   ACCURATE BENCHMARK READING.



         12             THERE'S MANY OTHER BENCHMARK READINGS.  THERE'S A



         13   JAVA SPEC, JAVA '98 SPEC BENCHMARK READING, IN WHICH CASE



         14   OTHER JAVA ENVIRONMENTS ARE FASTER THAN THE ONE PROVIDED BY



         15   MICROSOFT AND INTERNET EXPLORER.  AND INFOWORLD, ANOTHER



         16   PUBLICATION, A FEW WEEKS AGO RAN A BENCHMARK THAT SHOWED



         17   THAT THE OS/2 JAVA ENVIRONMENT WAS TWO TO THREE TIMES FASTER



         18   THAN THAT PROVIDED BY INTERNET EXPLORER, BASED ON THEIR



         19   BENCHMARK.



         20             SO YOU CAN'T MAKE A GENERAL CLAIM IN PERFORMANCE



         21   THAT ONE IS FASTER THAN THE OTHERS.  DIFFERENT BENCHMARKS



         22   YIELD DIFFERENT RESULTS SHOWING DIFFERENT PRODUCTS



         23   PERFORMING BETTER.



         24   Q.  THE LOTUS DEVELOPMENT CORPORATION IS A SUBSIDIARY OF THE



         25   IBM CORPORATION, CORRECT?
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          1   A.  YES.  LOTUS DEVELOPMENT CORPORATION IS A WHOLLY-OWED



          2   SUBSIDIARY OF IBM.



          3   Q.  AND LOTUS DEVELOPMENT CORPORATION IS ON THE VERGE OF



          4   RELEASING A NEW CALLED LOTUS ESUITE WORKPLACE 1.5, CORRECT?



          5   A.  LOTUS ESUITE 1.5 MAY HAVE ALREADY BEEN RELEASED.



          6   Q.  WELL, I AM HOLDING A COPY IN MY HAND, BUT I AM NOT SURE



          7   YOU CAN BUY ONE YET IN THE STORE.  BUT, IN ANY CASE, IT WILL



          8   BE RELEASED VERY SOON, CORRECT, IF IT IS NOT ALREADY



          9   RELEASED?



         10   A.  IT SHOULD BE.  I DON'T KNOW THE EXACT DATE, BUT, YES, WE



         11   HAVE BEEN USING EARLY VERSIONS WITH SOME OF OUR CLIENTS.



         12   Q.  AND LOTUS ESUITE WORKPLACE VERSION 1.5 CONTAINS A



         13   VARIETY OF THINGS CALLED JAVA APPLETS, IS THAT RIGHT?



         14   A.  YES, IT DOES.



         15   Q.  AND COULD YOU EXPLAIN TO THE COURT WHAT A JAVA APPLET



         16   IS?



         17   A.  A JAVA APPLET IS A RELATIVELY SMALL PROGRAM THAT



         18   IMPLEMENTS SOME KEY BUSINESS FUNCTIONS, LIKE A SUBSET OF



         19   WHAT WOULD BE IN A SPREADSHEET APPLICATION, A SUBSET OF WHAT



         20   WOULD BE IN A WORD PROCESSING APPLICATION, A SUBSET OF WHAT



         21   WOULD BE IN A CHARTING APPLICATION, AND TYPICAL OFFICE



         22   SUITES THAT ARE SOLD BY LOTUS, COREL, MICROSOFT AND OTHER



         23   VENDORS.



         24             THESE FUNCTIONS ARE DESIGNED IN THE JAVA LANGUAGE,



         25   AND THEY EXECUTE EITHER ON AN OPERATING SYSTEM OR ON A
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          1   BROWSER.  THEY ARE DESIGNED TO BE SMALL SO THEY CAN BE



          2   DOWNLOADED CONVENIENTLY OVER THE INTERNET AND THEN RUN



          3   LOCALLY ON A VARIETY OF OPERATING SYSTEMS.



          4   Q.  WERE YOU AWARE THAT IN JANUARY OF THIS YEAR, LOTUS RAN



          5   BENCHMARK TESTS OF THE ESUITE APPLETS ON THE MICROSOFT JAVA



          6   VIRTUAL MACHINE AND THE NETSCAPE JAVA VIRTUAL MACHINE?



          7   A.  I AM AWARE THAT LOTUS RUNS BENCHMARKS PERIODICALLY.  I



          8   DON'T RECALL SPECIFICALLY THE BENCH MARK YOU'RE REFERRING



          9   TO.



         10             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS



         11   DEFENDANT'S EXHIBIT 1893, AN IBM DOCUMENT, WHICH IS AN



         12   E-MAIL MESSAGE FROM DAVID BOLOKER OF LOTUS TO JEFFK OF



         13   NETSCAPE AND OTHERS AT NETSCAPE, DATED JANUARY 21, 1998.



         14             MR. HOUCK:  MAY I ASK FOR WHAT PURPOSE YOU'RE



         15   MOVING IT INTO EVIDENCE?



         16             MR. HOLLEY:  IT'S A DOCUMENT OF THE IBM



         17   CORPORATION.  I AM SHOWING IT TO THE WITNESS ON THE SUBJECT



         18   OF THE PERFORMANCE -- RELATIVE PERFORMANCE OF ESUITE ON JAVA



         19   MACHINES IN NETSCAPE AND MICROSOFT.



         20             MR. HOUCK:  IS IT AN INTERNAL IBM DOCUMENT?



         21             MR. HOLLEY:  IT IS AN E-MAIL FROM LOTUS PERSONNEL,



         22   COPIED TO NETSCAPE AND IBM CORPORATE PERSONNEL.



         23             MR. HOUCK:  NO OBJECTION.



         24             THE COURT:  DEFENDANT'S 1893 IS ADMITTED.



         25
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          1                                   (WHEREUPON, DEFENDANT'S



          2                                   EXHIBIT NUMBER 1893 WAS



          3                                   RECEIVED IN EVIDENCE.)



          4   BY MR. HOLLEY:



          5   Q.  DIRECTING YOUR ATTENTION TO THE THIRD PAGE OF THIS



          6   DOCUMENT, MR. SOYRING, TO THE FIRST TWO PARAGRAPHS AND THE



          7   CHART THAT APPEAR AT THE TOP, IT SAYS, "BELOW IS A



          8   COMPARISON OF ESUITE APPLET LAUNCH TIMES FOR IE AND



          9   NETSCAPE.  THIS SHOWS HOW LONG IN SECONDS IT TAKES TO BRING



         10   UP OUR APPLETS IN A BROWSER.  AS YOU CAN SEE, NETSCAPE



         11   LAUNCH TIMES ARE ALL OVER A MINUTE, AND THEY'RE AROUND THREE



         12   TIMES SLOWER THAN IN IE."



         13             WERE YOU AWARE THAT THIS WAS THE DETERMINATION



         14   MADE BY THE LOTUS DEVELOPMENT SUBSIDIARY OF IBM IN JANUARY



         15   OF THIS YEAR?



         16   A.  NO, I WAS NOT AWARE OF IT, BUT THIS IS VERY TYPICAL OF A



         17   LETTER THAT WE WOULD USE DURING THE DEVELOPMENT PROCESS OF



         18   ANY PRODUCTS.  VERY TYPICALLY, AS A PRODUCT IS BEING



         19   DEVELOPED -- AND IT'S NOT UNIQUE TO IBM OR LOTUS -- OUR



         20   DEVELOPMENT TEAM WOULD IDENTIFY UNIQUE AREAS, AND WE WOULD



         21   HIGHLIGHT THEM TO THE PEOPLE WE'RE DEVELOPING WITH.



         22   SOMETIMES IT'S IN CONJUNCTION WITH ANOTHER COMPANY, SO,



         23   OBVIOUSLY, WE WOULD SEND A NOTE TO THEM SAYING, "HERE ARE



         24   SOME PROBLEM AREAS.  LET'S TRY TO FIGURE OUT A SOLUTION FOR



         25   IT."
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          1             IT CERTAINLY DOES NOT REPRESENT ALL THE THINGS



          2   THAT WERE WORKING WELL OR IN A SUPERIOR FASHION.  SO TO TAKE



          3   THIS OUT OF CONTEXT OF THAT ENTIRE ENVIRONMENT WOULD BE VERY



          4   MISLEADING.



          5   Q.  IN PART, AS A CONSEQUENCE OF THESE TEST RESULTS, LOTUS



          6   MADE A DECISION TO USE MICROSOFT DEVELOPMENT TOOLS,



          7   INCLUDING J/DIRECT, @DLL AND @COM TO DEVELOP THE LATEST



          8   VERSION OF ESUITE WORKPLACE, BECAUSE IBM DECIDED THAT THAT



          9   WAS BEST FOR ITS CONSUMERS, CORRECT?



         10   A.  LOTUS DEVELOPED A VERSION OF ESUITE WORKPLACE UNIQUE TO



         11   THE WINDOWS PLATFORM, BECAUSE WE KNOW THAT THERE ARE A GROUP



         12   OF CUSTOMERS WHO WANT JUST THE WINDOWS PLATFORM TO BE ABLE



         13   TO USE -- IN FACT, IT'S A FAIRLY LARGE SET OF CUSTOMERS.



         14   THEY ARE ALSO DEVELOPING AND CONTINUE TO DEVELOP  A



         15   CROSS-PLATFORM EDITION OF THAT.



         16   Q.  AND IN DEVELOPING THIS PRODUCT, LOTUS USED THE TOOLS



         17   THAT SUN HAS SUCCEEDED IN GETTING ENJOINED, IS THAT CORRECT?



         18   YOU USED J/DIRECT AND YOU USED THE COMPILER DIRECTIVES AND



         19   THE KEY WORDS THAT ARE THE SUBJECT OF THE INJUNCTION ENTERED



         20   YESTERDAY IN THE NORTHERN DISTRICT OF CALIFORNIA?



         21   A.  I DON'T KNOW WHICH TOOLS LOTUS USED DURING THE



         22   DEVELOPMENT.  I AM NOT A MEMBER OF THE LOTUS DEVELOPMENT



         23   TEAM, NOR HAVE I HAD DISCUSSIONS WITH THEM ABOUT WHICH TOOLS



         24   THEY DID USE.



         25   Q.  YOU HAVE NO BASIS FOR DISAGREEING WITH ME THAT THIS
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          1   PRODUCT, LOTUS ESUITE WORKPLACE 1.5, WAS DEVELOPED USING



          2   MICROSOFT J/DIRECT AND THE COMPILER DIRECTIVES AND KEY WORDS



          3   THAT ARE THE SUBJECT OF THE LITIGATION IN THE NORTHERN



          4   DISTRICT OF CALIFORNIA?



          5   A.  AS I STATED, I DO NOT KNOW WHAT TOOLS LOTUS USED.  AND I



          6   HAVE NOT HAD DISCUSSIONS ABOUT WHICH TOOLS THEY USED IN THE



          7   DEVELOPMENT OF THE PRODUCT.



          8             MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS



          9   DEFENDANT'S EXHIBIT 1910, THREE PAGES OF THE USER'S MANUAL



         10   FOR LOTUS ESUITE WORKPLACE 1.5.



         11             MR. HOUCK: NO OBJECTION.



         12             THE COURT:  DEFENDANTS 1910 IS ADMITTED.



         13                                   (WHEREUPON, DEFENDANT'S



         14                                   EXHIBIT NUMBER 1910 WAS



         15                                   RECEIVED IN EVIDENCE.)



         16   BY MR. HOLLEY:



         17   Q.  MR. SOYRING, DIRECTING YOUR ATTENTION TO THE SECOND PAGE



         18   OF EXHIBIT 1910, WHICH IS PAGE 6 OF THE USER'S MANUAL, UNDER



         19   THE HEADING "SOFTWARE PREREQUISITES," TOWARD THE BOTTOM OF



         20   THE PAGE, IT SAYS, "THE CLIENT MACHINE NEEDS THE FOLLOWING



         21   VERSIONS (OR LATER) OF MICROSOFT SOFTWARE."



         22             THE COURT:  I'M SORRY.  WHERE ARE YOU?  WHAT PAGE



         23   ARE YOU ON?



         24             MR. HOLLEY:  I AM SORRY, YOUR HONOR.  THE SECOND



         25   PAGE OF THE EXHIBIT, WHICH IS NUMBERED 6 AT THE BOTTOM,
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          1   UNDER THE HEADING "SOFTWARE PREREQUISITES."



          2             THE COURT:  OKAY.



          3   BY MR. HOLLEY:



          4   Q.  IT SAYS, "THE CLIENT MACHINE NEEDS THE FOLLOWING



          5   VERSIONS (OR LATER) OF MICROSOFT SOFTWARE.  YOU WILL RECEIVE



          6   THESE VERSIONS AUTOMATICALLY IF YOU NEED THEM."



          7             AND THEN IT LISTS MICROSOFT INTERNET EXPLORER



          8   VERSION 4.01 AND THE MICROSOFT VIRTUAL MACHINE FOR JAVA



          9   VERSION 5.00.2829, IS THAT CORRECT?



         10             MR. HOUCK: EXCUSE ME.  BEFORE THE WITNESS ANSWERS,



         11   MAY I INQUIRE THROUGH THE COURT DOES THIS PURPORT TO BE A



         12   COMPLETE DOCUMENT AND ARE THE PAGES IN ORDER AS THEY APPEAR



         13   IN THE DOCUMENT?  IT'S UNCLEAR, LOOKING AT THE PAGINATION.



         14             MR. HOLLEY:  YOUR HONOR, JUST TO SAVE A TREE, OR



         15   AT LEAST THE BRANCH OF A TREE, I DECIDED TO COPY ONLY THE



         16   RELEVANT PAGES OF THIS DOCUMENT.  IF MR. HOUCK WOULD PREFER,



         17   I CAN AT THE NEXT BREAK SUBSTITUTE THE ENTIRE USER'S MANUAL.



         18             MR. HOUCK:  ARE THEY CONSECUTIVE PAGES?



         19             MR. HOLLEY:  THEY ARE NOT?  WELL, THE PAGES 6, 7,



         20   AND 8, YOUR HONOR, ARE CONSECUTIVE.  AND THE FRONT PIECE OF



         21   THE USER'S MANUAL IS THE FRONT PIECE OF THE USER'S MANUAL.



         22   THERE ARE OTHER PAGES OF THE DOCUMENT.  IT JUST DIDN'T SEEM



         23   WORTH COPYING THEM.



         24             MR. HOUCK:  THANK YOU FOR THE CLARIFICATION.



         25             THE COURT:  ALL RIGHT.
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          1   BY MR. HOLLEY:



          2   Q.  I AM SORRY, MR. SOYRING.  I HAVE LOST WHETHER IT'S MY



          3   TURN OR YOURS.  SO I WILL ASK THE QUESTION AGAIN.



          4             THE REASON WHY THE MANUAL SAYS THAT YOU HAVE TO



          5   HAVE MICROSOFT INTERNET EXPLORER VERSION 4.01 AND



          6   MICROSOFT'S LATEST JAVA VIRTUAL MACHINE IS BECAUSE LOTUS



          7   BUILT ESUITE WORKPLACE VERSION 1.5 ON THOSE PRODUCTS BECAUSE



          8   THEY WORKED MUCH FASTER THAN NETSCAPE'S, IS THAT NOT RIGHT?



          9   A.  ALL I CAN INTERPRET FROM THIS DOCUMENT IS THAT LOTUS



         10   DEVELOPED A PRODUCT SPECIFICALLY FOR THESE RELEASES OF THE



         11   MICROSOFT INTERNET EXPLORER AND THE MICROSOFT JAVA VIRTUAL



         12   MACHINE, BECAUSE EITHER THEY HAD SPECIFIC FUNCTIONS THAT



         13   WERE USED BY THE LOTUS APPLICATION -- I AM ONLY SPECULATING



         14   THAT THEY DID -- OR THEY HAD BUG FIXES THAT WERE PROVIDED BY



         15   MICROSOFT AT THOSE LEVELS.  AND I DON'T KNOW WHETHER IT'S



         16   THE BUG FIXES, OR IF IT'S FUNCTIONS, OR BOTH.



         17   Q.  THE NEWLY RELEASED VERSION OF NETSCAPE COMMUNICATOR



         18   4.05, I TAKE IT, FOR OS/2 USES IBM'S JAVA VIRTUAL MACHINE



         19   AND NOT ANY VIRTUAL MACHINE PROVIDED BY NETSCAPE, IS THAT



         20   CORRECT?



         21   A.  THE NETSCAPE NAVIGATOR 3 FOR OS/2 AND THE NETSCAPE



         22   COMMUNICATOR 4.04, I BELIEVE, IS THE NUMBER FOR OS/2.  BOTH



         23   DO USE THE IBM JAVA VIRTUAL MACHINE.



         24             AS WE WERE WORKING WITH NETSCAPE -- AS I SAID



         25   EARLIER, WE HAD SPENT MILLIONS OF DOLLARS WITH THEM.  TO BE
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          1   ABLE TO CONVERT OVER THE NETSCAPE JAVA WOULD HAVE BEEN AN



          2   INCREMENTAL INVESTMENT FOR US.  WHEN WE ALREADY HAD A JAVA,



          3   FOR US IT MADE ECONOMICAL SENSE TO ADOPT THE NETSCAPE



          4   NAVIGATOR BROWERS TO THE IBM VIRTUAL MACHINE.  ON TOP OF



          5   THAT, WE HAD MADE HUGE INVESTMENTS IN THE IBM JAVA VIRTUAL



          6   MACHINE TO MAKE IT THE FASTEST IN THE INDUSTRY, WHICH OTHER



          7   BENCHMARKS ARE DEMONSTRATING.



          8   Q.  SO AT LEAST AS FAR AS OS/2 IS CONCERNED, NETSCAPE IS NOT



          9   ANY KIND OF DISTRIBUTION VEHICLE FOR JAVA VIRTUAL MACHINES,



         10   IS IT?



         11   A.  NETSCAPE IS A VERY HIGH-VOLUME DISTRIBUTION VEHICLE FOR



         12   JAVA VIRTUAL MACHINES ON OPERATING SYSTEMS OTHER THAN OS/2.



         13   Q.  ARE YOU AWARE THAT NETSCAPE IS DROPPING THE JAVA VIRTUAL



         14   MACHINE FROM ALL FUTURE VERSIONS OF ITS WEB BROWSING



         15   SOFTWARE, STARTING WITH COMMUNICATOR AND NAVIGATOR 5?



         16   A.  I AM AWARE THAT NETSCAPE CONTINUES TO SHIP JAVA.  I AM



         17   AWARE THAT IN THE NEW RELEASES OF PRODUCTS THAT ARE



         18   CURRENTLY UNDER DEVELOPMENT FOR THE COMMUNICATOR 4.5, THAT



         19   IT DOES INCLUDE JAVA.  I AM NOT FAMILIAR WITH THEIR PLANS



         20   BEYOND THAT.  I HAVE HEARD RUMORS AS TO WHAT THEY MIGHT DO.



         21   I'M JUST NOT INTIMATELY FAMILIAR WITH WHAT NETSCAPE'S PLANS



         22   ARE.



         23   Q.  WHAT YOU HAVE HEARD IS THAT COMMUNICATOR 5 AND NAVIGATOR



         24   5 WILL HAVE NO JAVA VIRTUAL MACHINE IN THEM, CORRECT?



         25   A.  I DON'T KNOW THAT I HAVE EVEN READ A PRESS REPORT THAT
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          1   SAYS THAT.  SO I COULDN'T SAY THAT IS CORRECT FROM MY



          2   PERSPECTIVE OF WHAT I HAVE LEARNED.



          3             THE COURT:  WOULD THIS BE AN APPROPRIATE POINT TO



          4   BREAK FOR LUNCH?



          5             MR. HOLLEY:  YES, YOUR HONOR.



          6             THE COURT:  ALL RIGHT.  WE WILL BE BACK AT 2:00



          7   O'CLOCK.



          8             (WHEREUPON, AT 12:20 P.M., THE ABOVE-ENTITLED



          9   MATTER WAS RECESSED FOR LUNCH.)



         10
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