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         1                    P R O C E E D I N G S





         2                 CONTINUED CROSS-EXAMINATION





         3           MR. WARDEN:  I BELIEVE THERE WAS A PENDING





         4  QUESTION AT THE LUNCHEON RECESS, WHICH I WITHDRAW.  WE





         5  WILL START ALL OVER.





         6  BY MR. WARDEN:





         7  Q.   INSTEAD, I WILL ASK THIS:  MR. COLBURN, WHAT IS





         8  INSTANT MESSAGING?





         9  A.   IT'S THE MEANS BY WHICH, IF YOU'RE ONLINE ALREADY--IN





        10  OTHER WORDS, YOU HAVE A CONNECTION TO THE INTERNET OR TO





        11  AN ONLINE SERVICE--THAT YOU CAN COMMUNICATE WITH OTHER





        12  PEOPLE WHO ARE ON IN REALTIME BY SENDING A MESSAGE AND





        13  THEN RETRIEVING IT.  IT'S REALTIME DATA COMMUNICATION.





        14  IT'S NOT VOICE TODAY.





        15  Q.   AND HOW DOES IT DIFFER FROM E-MAIL?





        16  A.   WELL, E-MAIL IS MORE STATIC, LIKE WRITING A LETTER.





        17  YOU WRITE A LETTER, SEND IT, AND THEN YOU GET A RESPONSE





        18  BACK.  INSTANT MESSAGING IS REALTIME, I SEND YOU A





        19  MESSAGE, I'M STILL ONLINE, YOU GET IT, CAN WRITE BACK TO





        20  ME, AND WE CAN HAVE A DIALOGUE, NONVOICED DIALOGUE.





        21  Q.   RIGHT.  JUST TO BE SURE I GOT THIS CLEAR, IN THE CASE





        22  OF INSTANT MESSAGING, YOU KNOW THAT THE PERSON YOU'RE





        23  SENDING THE MESSAGE TO IS ONLINE AT THE TIME YOU'RE





        24  SENDING IT; IS THAT RIGHT?





        25  A.   IF THEY RESPOND BACK, YES.�
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         1  Q.   BUT CAN YOU CHECK FIRST TO SEE IF THEY ARE ONLINE?





         2  A.   WELL, THERE IS A FUNCTION CALLED THE "BUDDY LIST,"





         3  WHERE IT LISTS WHETHER YOUR PEOPLE ARE ONLINE.  I THINK





         4  SOME SERVICES HAVE THE ABILITY TO BLOCK THAT.  SOMEONE MAY





         5  NOT BE AT THEIR DESK LOOKING AT THAT, BUT A BUDDY LIST





         6  WOULD SIGNIFY THAT SOMEONE IS ONLINE.





         7  Q.   SO, IN THAT CASE, YOU WOULD KNOW THE PERSON IS THERE





         8  WHEN YOU SEND THE MESSAGE?





         9  A.   AGAIN, YOU DON'T KNOW THEY'RE THERE.  YOU MANY KNOW





        10  THEIR COMPUTER IS ON AND THEY'RE DIALED INTO THE SERVICE.





        11  Q.   AND THEN E-MAIL, IN CONTRAST?





        12  A.   IN CONTRAST AS FAR AS...





        13  Q.   INSTANT MESSAGING.





        14  A.   AS FAR AS WHICH ASPECT?





        15  Q.   WELL, YOU SAID ONE WAS STATIC.





        16  A.   YES, IT'S MORE STATIC.  IT'S LIKE SENDING A LETTER.





        17  I SEND AN E-MAIL--I KNOW YOUR ADDRESS, I WRITE A NOTE, AND





        18  I SEND IT TO YOU.  I DON'T REALLY KNOW IF YOU'RE ONLINE





        19  THEN OR NOT, BUT I KNOW IT'S GOING TO YOUR MAILBOX.  SO,





        20  WHEN YOU DO GET ONLINE, YOU COULD GO READ IT.





        21  Q.   AND YOU MIGHT GET AN IMMEDIATE RESPONSE, BUT YOU HAVE





        22  NO NECESSARY EXPECTATION OF GETTING ONE; IS THAT RIGHT?





        23  A.   AGAIN, EXPECTATION IS THE MEANS OF THE SENDER.





        24  Q.   WELL, I'M JUST TRYING TO GET IT ABSOLUTELY CLEAR WHAT





        25  THE DIFFERENCE IS BETWEEN INSTANT MESSAGING AND E-MAIL.�
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         1  A.   OKAY, SO YOU NEED TO BE MORE PRECISE.





         2  Q.   WILL YOU AGAIN ATTEMPT TO EXPLAIN THAT BECAUSE IT





         3  ISN'T CLEAR TO ME, YET.





         4  A.   OKAY, ON AN E-MAIL I HAVE YOUR ADDRESS, I SEND YOU A





         5  NOTE, BECAUSE IT'S DIFFERENT THAN LIKE SENDING A LETTER BY





         6  U.S. POSTAL.  IT TAKES A DAY, THREE DAYS, TO GET THERE,





         7  AND THEN YOU HAVE SOME EXPECTATION WHEN SOMEONE RESPONDS.





         8  WITH AN E-MAIL, THAT PERSON MAY BE ONLINE RIGHT THEN,





         9  READING HIS MAIL, SEND YOU SOMETHING RIGHT BACK.  MAY NOT.





        10  YOU MAY HAVE THEIR BUDDY LIST THERE, AND YOU KNOW THAT





        11  PERSON IS ONLINE, BUT YET, YOU STILL CHOOSE TO SEND IT BY





        12  E-MAIL AS OPPOSED TO BY INSTANT MESSAGING.





        13           THE DIFFERENCE IS, IN THE INSTANT MESSAGING, THE





        14  WAY IT WORKS, WHEN I SEND YOU A NOTE THAT'S LISTED THERE,





        15  YOU SEND BACK A RESPONSE THAT'S SORT OF THERE REALTIME.





        16  WITH E-MAIL YOU WOULD BE OPENING AND UNOPENING THE





        17  DIFFERENT PIECES OF MAIL.  YOU ONCE SORT OF HAVE WHAT YOU





        18  CALL A CONSTANT COMMUNICATION.  THINK OF THE DIFFERENCE OF





        19  TALKING ON THE PHONE, BUT YET IT'S ALL WRITING, AND THAT'S





        20  CLOSER TO INSTANT MESSAGING; WHEREAS, THE E-MAIL IS CLOSER





        21  TO SENDING LETTERS BACK AND FORTH.





        22           BUT THE ONLY CONFUSION WAS WITH--BECAUSE





        23  EVERYTHING IS SORT OF REALTIME ONLINE, IF I SEND YOU AN





        24  E-MAIL, YOU MAY GET IT TWO SECONDS LATER AND RESPOND





        25  IMMEDIATELY BACK, BUT YOU WON'T STILL HAVE THAT REALTIME�
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         1  DIALOGUE LIKE YOU HAVE IN THE INSTANT MESSAGE SETTING.





         2  Q.   SO, INSTANT MESSAGING IS LIKE A CONVERSATION BUT





         3  CONDUCTED IN WRITING?





         4  A.   CORRECT.





         5  Q.   THANK YOU.





         6           WHAT IS AIM'S SHARE OF THE INSTANT MESSAGING





         7  BUSINESS IN THE UNITED STATES?





         8  A.   THAT'S AN ANSWER I DON'T KNOW.  I KNOW THERE ARE





         9  OTHER INSTANT MESSAGING SERVICES OUT THERE.  YAHOO HAS





        10  ONE.  EXCITE HAS ONE.  I THINK ALMOST ALL WHAT THEY CALL





        11  THE SO-CALLED PORTALS HAVE ONE.  LOTUS HAS ONE WHICH THEY





        12  BOUGHT FROM US.  MICROSOFT HAS INTRODUCED ONE AS PART OF





        13  THEIR HOT MAIL WITH ALL THOSE CUSTOMERS, AND I THINK IT'S





        14  NOT USING IT IN THEIR BROWSER.





        15           NETSCAPE OFFERS INSTANT MESSAGER, BUT IT'S NOT





        16  REALLY INTEGRATED IN.  AND I THINK THEIR PLANS, FROM WHAT





        17  I UNDERSTAND, IS TO HAVE ONE INTEGRATED IN AFTER OUR DEAL





        18  ENDS IN NOVEMBER, OR WHATEVER.





        19  Q.   THAT'S THE ONE CO-BRANDED WITH YOU?





        20  A.   YES, BUT THE ONE CO-BRANDED WITH US IS NOT REALLY





        21  INTEGRATED IN THE SAME WAY LIKE MICROSOFT'S ARE, SO I





        22  THINK THEIR INTENTION, AT LEAST AS IT'S BEEN COMMUNICATED





        23  TO ME, IS WHEN OUR DEAL IS DONE, NETSCAPE WILL HAVE SOME





        24  INTEGRATED INSTANT MESSAGING, ALTHOUGH I DON'T KNOW WHAT





        25  THAT WOULD BE.�
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         1  Q.   BUT THAT WILL JUST BE YOUR INSTANT MESSAGING SERVICE





         2  CO-BRANDED AND INTEGRATED BY NETSCAPE; IS THAT RIGHT?





         3  A.   NO, NO.





         4  Q.   NO?





         5  A.   WHAT I AM SAYING IS TODAY WE HAVE A CO-BRANDED





         6  VERSION WITH THEM, BUT IT'S NOT REALLY SEAMLESSLY





         7  INTEGRATED, LIKE WHAT MICROSOFT DOES WITH THE BROWSER.





         8  AND SO, THEIR INTENTION IS, WHEN OUR DEAL ENDS, TO OFFER





         9  THEIR OWN INTEGRATED VERSION.





        10  Q.   WHEN YOUR DEAL ENDS?





        11  A.   CORRECT.





        12  Q.   WHEN IS THAT?





        13  A.   NOVEMBER, I WANT TO SAY, OF THIS YEAR.  COULD BE





        14  DECEMBER, COULD BE JANUARY.  BUT IT'S THE NEXT FIVE, SIX





        15  MONTHS.





        16  Q.   IF I WERE TO SUGGEST THAT AOL'S INSTANT MESSAGING





        17  SERVICE ACCOUNTS FOR MORE THAN 95 PERCENT OF THAT BUSINESS





        18  IN THE UNITED STATES, WOULD YOU AGREE?





        19  A.   I WOULD HAVE NO BASIS TO AGREE OR DISAGREE BECAUSE I





        20  DON'T KNOW WHAT THAT'S BASED UPON.





        21  Q.   NOW, BACK TO THE QUESTION OF WHETHER AOL JOINED IN





        22  PROPOSING A NEW STANDARD INSTANT MESSAGING PROTOCOL, OR





        23  GROUP OF PROTOCOLS, TO THE INTERNET ENGINEERING TASK





        24  FORCE.





        25           MR. WARDEN:  AND IN THAT CONNECTION, I PUT BEFORE�
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         1  THE WITNESS AND OFFER DEFENDANT'S EXHIBIT 1734, AN AOL





         2  E-MAIL ON ONE PAGE, BATES NUMBERED 1612, FROM JAYRAPP TO A





         3  GROUP OF ADDRESSEES, INCLUDING THE WITNESS, DATED NOVEMBER





         4  19, 1997.





         5           MR. BOIES:  NO OBJECTION, YOUR HONOR.





         6           THE COURT:  DEFENDANT'S 1734 IS ADMITTED.





         7                         (DEFENDANT'S EXHIBIT NO. 1734 WAS





         8                          ADMITTED INTO EVIDENCE.)





         9  BY MR. WARDEN:





        10  Q.   NOW, THE AUTHOR OF THE E-MAIL SAYS AT THE END OF THE





        11  SECOND PARAGRAPH, AND UNLESS HE'S TOLD OTHERWISE, I WILL





        12  INFORM MICROSOFT ON FRIDAY THAT WE WILL NOT PARTICIPATE,





        13  AND THAT'S IN THE PUBLIC ANNOUNCEMENT OF THIS PROPOSED





        14  STANDARDIZED PROTOCOL; IS THAT CORRECT?





        15  A.   THAT'S CORRECT.





        16  Q.   AND ISN'T IT A FACT THAT AOL CHOSE NOT TO PARTICIPATE





        17  BECAUSE IT HAD A DOMINANT POSITION IN THIS BUSINESS AND





        18  WISHED TO PRESERVE A PROPRIETARY STANDARD OR PROTOCOL





        19  RATHER THAN GOING TO AN OPEN STANDARD OR PROTOCOL?





        20  A.   NO.





        21  Q.   WHY DID YOU NOT PARTICIPATE?





        22  A.   I WILL HAVE TO GIVE YOU MY UNDERSTANDING, AS THIS IS





        23  NOT MY AREA, AS IT DOESN'T INVOLVE A DEAL, PER SE.  BUT





        24  WHAT WE HAD DONE WITH AOL INSTANT MESSAGER IS INVEST





        25  SIGNIFICANT RESOURCES IN BUILDING A PRODUCT AND THE�
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         1  SERVICE THAT HAD A CERTAIN AMOUNT OF CONSUMER FOLLOWING.





         2  IT WAS OUR SENSE THAT MICROSOFT MIGHT BE UTILIZING THE





         3  STANDARDS-BASED INDUSTRY AND UTILIZING STANDARDS AS A WAY





         4  TO FACILITATE, POSSIBLY, DEVALUING THE PRODUCT AND SERVICE





         5  THAT WE HAD BUILT UP.





         6  Q.   AND HOW WOULD IT ACCOMPLISH DEVALUATION?





         7  A.   WELL, THEY WOULD ATTEMPT, IN SOME WAYS, TO GET ACCESS





         8  TO OUR PRODUCT AND OUR AUDIENCE.





         9  Q.   WHAT DO YOU MEAN BY "GET ACCESS" TO YOUR PRODUCT





        10  FIRST?





        11  A.   WELL, IN OTHER WORDS, IN A PROTOCOL-TYPE SETTING,





        12  WHAT THEY WOULD BE LOOKING TO DO WAS TO GET ACCESS TO OUR





        13  AUDIENCE; AND THEREFORE, THE PRODUCT, BECAUSE THE PRODUCT





        14  IS WITH THE AUDIENCE, NOT THAT THEY WOULD BE USING THE





        15  TECHNOLOGY, BUT THEY WOULD BE ABLE TO, IN A SENSE, GET





        16  ACCESS TO THE AUDIENCE USING THE PRODUCT.





        17  Q.   AND WHO IS THE AUDIENCE?





        18  A.   THE PEOPLE WHO USE AOL INSTANT MESSAGER.





        19  Q.   IN OTHER WORDS, MICROSOFT AND THESE OTHER COMPANIES





        20  WHO ARE PROPOSING THIS OPEN PROTOCOL MIGHT BE ABLE TO





        21  COMPETE WITH YOU FOR THE BUSINESS OF YOUR CUSTOMERS; IS





        22  THAT WHAT YOU'RE SAYING?





        23  A.   NO, THEY'RE ABLE TO COMPETE TODAY.  THERE IS NUMEROUS





        24  INSTANT MESSAGING PROTOCOLS AND SERVICES OUT THERE, AND





        25  TECHNOLOGY.  YAHOO HAS IT, PEOPLESOFT, LOTUS, EVERYBODY�
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         1  ELSE.





         2  Q.   SO, THEY ALREADY HAVE ACCESS TO YOUR CUSTOMERS; IS





         3  THAT RIGHT?





         4  A.   NO.  I MEAN, IN THE SCHEME OF THAT, THE WORLD IS SO





         5  LARGE AND EVERYBODY CAN GET TO EVERYBODY ELSE, BUT MY





         6  UNDERSTANDING OF WHAT MICROSOFT WAS ATTEMPTING TO DO





         7  THROUGH THE PROTOCOLS WAS A MEANS TO GET INSIDE ACCESS TO





         8  THESE PEOPLE, SO THAT FROM DAY ONE, ANYBODY SUPPORTING THE





         9  PROTOCOL WOULD BE ABLE TO TALK TO ANYBODY WHO SUPPORTED





        10  THE PROTOCOL.





        11  Q.   JUST LIKE THE WORLDWIDE TELEPHONE SYSTEM.  ANYONE





        12  WITH A TELEPHONE CAN TALK TO ANYONE WITH A TELEPHONE; IS





        13  THAT WHAT YOU'RE SAYING?





        14  A.   NO, THAT'S WHAT YOU SAID.





        15  Q.   WELL, WHAT'S THE DIFFERENCE BETWEEN ANYONE USING





        16  INSTANT MESSAGING BEING ABLE TO TALK TO ANYONE ELSE WHO





        17  USES INSTANT MESSAGING AND THE TELEPHONE SYSTEM?





        18  A.   WELL, I THINK THERE IS A DIFFERENCE.  BUT AGAIN, I





        19  COME BACK TO MY ANSWER, WHICH WAS, WE HAD INVESTED





        20  SIGNIFICANT AMOUNT OF TIME AND EFFORT IN BUILDING BOTH A





        21  PRODUCT AND A SERVICE, AND WE VIEWED THIS AS A WAY THAT





        22  MICROSOFT WAS ATTEMPTING TO DEVALUE THAT.





        23  Q.   AND YOUR SERVICE IS ONE IN WHICH, IF WE ANALOGIZE THE





        24  KEYBOARD TO A TELEPHONE, PEOPLE WHO HAVE YOUR TELEPHONE





        25  CAN ONLY SPEAK TO OTHER PEOPLE WHO HAVE YOUR TELEPHONE; IS�
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         1  THAT CORRECT?





         2  A.   I THINK YOU WOULD HAVE TO HAVE AN INSTANT MESSAGING





         3  CLIENT TO TALK TO ANOTHER PERSON WHO WOULD ALSO HAVE TO





         4  HAVE THE SAME INSTANT MESSAGING CLIENT.





         5  Q.   THE SAME ONE, YOUR PROPRIETARY INSTANT MESSAGING





         6  CLIENT; IS THAT CORRECT?





         7  A.   THAT'S CORRECT.





         8  Q.   LET'S GO TO--





         9           MR. WARDEN:  WELL, ACTUALLY BEFORE THAT, YOUR





        10  HONOR, I'M GOING TO OFFER FOR THE RECORD, AND NOT SPEND





        11  ANY TIME ON MY REMAINING TWO EXHIBITS FOR THIS WITNESS,





        12  DEFENDANT'S EXHIBITS 1736 AND 1737.  THEY ARE BOTH





        13  ARTICLES FROM C/NET NEWS WITH RESPECT TO AOL





        14  ANNOUNCEMENTS.  THE FIRST ONE, 1736, IS ONE PAGE, AND IT'S





        15  DATED DECEMBER 28, 1995; AND THE SECOND ONE IS TWO PAGES,





        16  AND IT'S DATED SEPTEMBER 24, 1998.





        17           MR. BOIES:  NO OBJECTION TO DEFENDANT'S





        18  EXHIBIT 1736, YOUR HONOR.





        19           THE COURT:  MR. BOIES, WHAT IS YOUR POSITION ON--





        20           MR. BOIES:  YOUR HONOR, I'M JUST TRYING TO READ





        21  IT.





        22           THE COURT:  OKAY.





        23           (PAUSE.)





        24           MR. BOIES:  YOUR HONOR, I WILL OBJECT TO THIS ON





        25  HEARSAY.�
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         1           THE COURT:  OBJECTION IS OVERRULED.





         2           1736 IS ADMITTED, AS IS 1737, OVER OBJECTION.





         3                         (DEFENDANT'S EXHIBIT NOS. 1736 AND





         4                          1737 WERE ADMITTED INTO EVIDENCE.)





         5  BY MR. WARDEN:





         6  Q.   LET'S GO TO PARAGRAPH 37 OF YOUR WRITTEN DIRECT





         7  TESTIMONY.





         8           THE COURT:  YOU AREN'T GOING TO ASK HIM ANY





         9  QUESTIONS ABOUT THESE?





        10           MR. WARDEN:  NO.





        11           THE WITNESS:  YOU SAID PARAGRAPH 37?





        12  BY MR. WARDEN:





        13  Q.   YES.





        14           AND IT BEGINS AT THE BOTTOM OF PAGE 13, BUT MOST





        15  OF IT IS ON THE FOLLOWING PAGE, 14.  AND I DIRECT YOUR





        16  ATTENTION TO THE NEXT TO THE LAST LINE OF THE PARAGRAPH ON





        17  PAGE 14, WHICH REFERS TO MSN AND, QUOTE, MICROSOFT'S OTHER





        18  MORE RECENT ONLINE SERVICE OFFERINGS.





        19           WHAT ARE THOSE, QUOTE, OTHER MORE RECENT ONLINE





        20  SERVICE OFFERINGS, END QUOTE?





        21  A.   IN MY MIND, THEY INCLUDED SOME OF MICROSOFT'S CONTENT





        22  OFFERINGS, WEB DESTINATIONS, CARPOINT, CITYWALK.  THEY





        23  HAVE EXPEDIA.





        24           AND ALSO, EVENTUALLY, THE BROWSER HAS BECOME, IN





        25  MY MIND, A CLIENT THAT HAS FULL FUNCTIONALITY LIKE AN�
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         1  ONLINE SERVICE IN MANY WAYS, HAS INSTANT MESSAGING OFF OF





         2  IT, HAS SEARCH, POINTS YOU TO DESTINATIONS AND THINGS LIKE





         3  THAT.





         4  Q.   SO, YOUR TESTIMONY IS THAT THE VARIOUS THINGS





         5  PROVIDED BY MICROSOFT THAT YOU JUST REFERRED TO ARE ONLINE





         6  SERVICES; IS THAT CORRECT?





         7  A.   WELL, I THINK THEY ARE WITHIN THE REALM OF





         8  COMPETITION INTO THE ONLINE SERVICE BUSINESS.





         9  Q.   JUST LIKE NETSCAPE'S BROWSING SOFTWARE AND ITS WEB





        10  PORTAL; IS THAT CORRECT?





        11  A.   JUST LIKE--WELL, CERTAINLY LIKE THE WEB PORTAL AND,





        12  TO THE EXTENT, RIGHT, LIKE I WAS SAYING THAT A BROWSER





        13  BECOMES A CLIENT THAT COMPETES, YES, THAT WOULD BE





        14  CORRECT.





        15  Q.   GOING TO PARAGRAPH 38 ON THE SAME PAGE, YOU TALK IN





        16  THE SECOND SENTENCE ABOUT MICROSOFT'S AGREEMENT TO PAY YOU





        17  A QUARTER FOR EACH MEMBER THAT AOL SUCCESSFULLY CONVERTED





        18  TO INTERNET EXPLORER FROM, QUOTE, ANOTHER BROWSER, CLOSED





        19  QUOTE.





        20           FIRST, YOU WANTED TO CONVERT YOUR SUBSCRIBERS





        21  FROM OLDER VERSIONS OF BROWSING SOFTWARE TO THE NEWER





        22  VERSIONS BASED ON INTERNET EXPLORER TECHNOLOGIES, DID YOU





        23  NOT?





        24  A.   I WOULD SAY ALL THINGS BEING EQUAL, THAT'S TRUE.





        25  Q.   AND ANOTHER BROWSER REFERRED TO THERE WAS YOUR OWN�
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         1  BOOKLINK BROWSER, WAS IT NOT?





         2  A.   IT WOULD CERTAINLY BE PART OF THE DEFINITION.





         3  Q.   WELL, HOW MANY PEOPLE, AT THE TIME YOU SIGNED WITH





         4  MICROSOFT, THE CONTRACT REFERRED TO IN PARAGRAPH 38, WERE





         5  USING BROWSERS WITHIN AOL OTHER THAN THE BOOKLINK-BASED





         6  PROPRIETARY CLIENT THAT YOU HAD?





         7  A.   I THINK BOOKLINK WAS ALL PLATFORMS.  AGAIN, I DON'T





         8  RECALL EXACTLY, BUT IT MAY HAVE SUPPLIED ALL THE





         9  PLATFORMS.





        10  Q.   SO, THIS IS REFERRING TO CONVERTING PEOPLE FROM





        11  BOOKLINK, IS IT NOT?





        12  A.   IF THEY SUPPLIED ALL THE OTHER PLATFORMS, WHICH IS





        13  LIKELY.





        14  Q.   AND CERTAINLY AS TO WINDOWS?





        15  A.   YEAH.





        16  Q.   THANK YOU.





        17           DOES AOL CHARGE ITS SUBSCRIBERS FOR ITS CLIENT





        18  SOFTWARE?





        19  A.   NO.  WE CHARGE PEOPLE WHO SUBSCRIBE TO THE SERVICE.





        20  Q.   YOU MEAN YOU MAKE A MONTHLY CHARGE FOR USE OF THE





        21  SERVICE; IS THAT CORRECT?





        22  A.   THAT'S CORRECT.





        23  Q.   AND NO CHARGE UPFRONT FOR THE CLIENT ITSELF?





        24  A.   NO, IF I JUST MAIL YOU THE CLIENT.





        25  Q.   IS THERE A COST TO AOL IN COPYING AND SUPPLYING TO�
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         1  USERS OR POTENTIAL USERS ITS CLIENT SOFTWARE?





         2  A.   ABSOLUTELY, AND THEY COULD BE IF WE ARE, A, COPYING





         3  THE DISK AS YOU REFERRED TO, MAILING IT, PUTTING AROUND





         4  THE PACKAGING.  IF IT HAPPENS TO BE A DOWNLOAD, FOR





         5  EXAMPLE, GO TO A SITE DOWNLOAD, ONE REPLACES THE OTHER,





         6  THEN YOU HAVE THE DOWNLOAD COSTS AND THE CONNECTION COSTS.





         7  Q.   AND YOU MAKE IT AVAILABLE FREE?





         8  A.   MAKE WHAT AVAILABLE FREE?





         9  Q.   THE CLIENT SOFTWARE.





        10  A.   YES, WE MAKE THE CLIENT SOFTWARE FREE.





        11  Q.   GOING TO PARAGRAPH 40 ON PAGE 15 WHERE THE FIRST





        12  CHANNEL BAR IS DISCUSSED--DO YOU SEE THAT?





        13  A.   IN 40?





        14  Q.   YES.





        15  A.   YES, IN THE SECOND SENTENCE.





        16  Q.   IS IT YOUR TESTIMONY THAT MICROSOFT'S PURPOSE IN





        17  INCLUDING THE CHANNEL BAR IN WINDOWS 95 WAS TO DILUTE THE





        18  BENEFITS YOU HAD OBTAINED BY BEING INCLUDED IN THE ONLINE





        19  SERVICES FOLDER?





        20  A.   I THINK WE FELT TWO THINGS.  ONE WAS THAT IT MAY BE





        21  DILUTIVE; AND TWO, THERE WAS AN INTERNAL CONCERN THAT





        22  POTENTIALLY ONE OF THE REASONS THAT MICROSOFT INTRODUCED





        23  IT WAS TO DILUTE THE VALUE OF THE ONLINE SERVICES FOLDER,





        24  AS MY TESTIMONY RECITES.





        25  Q.   AND YOU REALLY THINK THAT THE CHANNEL BAR WAS�
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         1  INTRODUCED, AT LEAST IN PART, TO DILUTE THE BENEFIT OF THE





         2  ONLINE SERVICES FOLDER?





         3  A.   OUR CONCERN WAS THAT THAT WAS A DISTINCT POSSIBILITY,





         4  IN PART.





         5           AND REMEMBER:  WE ARE COMPETITORS WITH MICROSOFT





         6  ACROSS NUMEROUS AREAS.





         7  Q.   RIGHT.  AND YOU THOUGHT YOU WEREN'T CONVINCED OF





         8  THIS.  YOU THOUGHT IT MIGHT BE A POSSIBILITY; IS THAT





         9  RIGHT?





        10  A.   THAT'S CORRECT, BECAUSE MICROSOFT TOLD ME THAT THAT





        11  WAS NOT THE CASE.





        12  Q.   ALL RIGHT.  LET'S GO ON TO PARAGRAPH 42.





        13           ISN'T IT TRUE THAT THE CONTRACT REFERRED TO IN





        14  PARAGRAPH 42 HAS EXPIRED?





        15  A.   I THINK THAT'S MY UNDERSTANDING.





        16  Q.   WHY DIDN'T YOU ADVISE THE COURT OF THAT FACT IN YOUR





        17  DIRECT TESTIMONY?





        18  A.   PROBABLY DIDN'T OCCUR TO ME.





        19  Q.   LET'S GO ON TO PARAGRAPH 45.





        20           IN YOUR JUDGMENT, WHO BENEFITS FROM THE FACT THAT





        21  YOU ASSERT THAT THE INTERNET CONNECTION WIZARD IN





        22  WINDOWS 98 REDUCES THE VISIBILITY OF THE ONLINE SERVICES





        23  FOLDER?





        24  A.   WHO BENEFITS FROM THAT FACT?





        25  Q.   YES.  ASSUMING THAT'S A FACT, WHO BENEFITS FROM IT?�
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         1  A.   WELL, I WOULD SAY THE BENEFITS WOULD GO, CLEARLY, TO





         2  MICROSOFT, AND THE BENEFITS WOULD ALSO GO TO PEOPLE WHO





         3  ARE IN THE INTERNET CONNECTION WIZARD.





         4  Q.   AND WHAT IS THE BENEFIT RECEIVED BY MICROSOFT?





         5  A.   WELL, SINCE THEY ARE IN COMPETITION WITH AOL,





         6  ANYTHING THAT DILUTES THE VALUE OF US BEING IN THE ONLINE





         7  SERVICE FOLDER HELPS THEM AS A COMPETITOR JUST BECAUSE IT





         8  DILUTES US; AND SECONDLY, THEY GET PAID WHENEVER SOMEONE





         9  GOES THROUGH THEIR INTERNET CONNECTION WIZARD TO SIGN UP





        10  FOR SERVICE.





        11  Q.   OKAY.  THE FIRST BENEFIT AS A COMPETITOR TO YOU, IS





        12  THAT A BENEFIT IN THE FORM OF ADVANTAGING MSN OR MICROSOFT





        13  NETWORK THAT YOU'RE REFERRING TO?





        14  A.   YEAH, IT ADVANTAGES THEM AND DISADVANTAGES US.





        15  Q.   ARE YOU AWARE THAT MICROSOFT'S AGREEMENTS WITH THE 50





        16  LARGEST PC MANUFACTURERS IN THE WORLD PERMIT THEM TO





        17  REMOVE MICROSOFT NETWORK FROM THE LIST OF INTERNET SERVICE





        18  PROVIDERS CONTAINED IN THE REFERRAL SERVER THAT THE





        19  CONNECTION WIZARD SENDS YOU TO?





        20  A.   ALLOWS TIME TO.





        21  Q.   REMOVE MICROSOFT NETWORK?





        22  A.   FROM...





        23  Q.   FROM THE INTERNET REFERRAL SERVER.





        24  A.   AND HOW MANY DO REMOVE--





        25  Q.   I DON'T KNOW, BUT ARE YOU AWARE OF THE FACT THAT THAT�
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         1  IS THE NATURE OF THE AGREEMENTS BETWEEN MICROSOFT AND THE





         2  50 LARGEST PERSONAL COMPUTER MANUFACTURERS?





         3  A.   MY ANSWER WOULD BE, I HAVE NEVER SEEN THE AGREEMENTS;





         4  AND SECONDLY, I WOULD BE CURIOUS TO KNOW HOW TO ACTUALLY





         5  REMOVE THEM.





         6  Q.   AND HOW MANY INTERNET SERVICE PROVIDERS ARE IN THE





         7  CONNECTION WIZARD?





         8  A.   WELL, THERE IS VARIOUS VERSIONS.  THERE IS THE





         9  WINDOWS 95 AND THE WINDOWS 98.





        10  Q.   LET'S TAKE THOSE TWO.  THAT WILL BE ENOUGH.





        11  A.   THE WINDOWS 95 I DON'T KNOW, AND THE WINDOWS 98 I





        12  DON'T KNOW.





        13  Q.   WELL, IT'S NOT JUST MICROSOFT NETWORK, IS IT?





        14  A.   NO, NO.





        15  Q.   IT'S A WHOLE LOT, ISN'T IT?





        16  A.   WELL, I THINK MY RECOLLECTION WAS THE 95 WAS A LOT,





        17  AND THEN THE 98 THEY TRIED TO WINNOW IT DOWN TO LIKE SEVEN





        18  OR EIGHT.





        19  Q.   SEVEN OR EIGHT.





        20  A.   BUT MY NUMBERS COULD BE WRONG.





        21  Q.   SO, YOUR REAL CONCERN ABOUT THE INTERNET CONNECTION





        22  WIZARD WAS THAT YOU MIGHT LOSE AN ADVANTAGE YOU ONCE HAD





        23  OVER THOSE SEVEN OR EIGHT INTERNET SERVICE PROVIDERS;





        24  ISN'T THAT CORRECT?





        25  A.   NO.  WE HAD NEGOTIATED A DEAL WITH MICROSOFT THAT WE�
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         1  THOUGHT WAS VERY CLEAR.  ONE WAS THAT THE ONLINE SERVICES





         2  FOLDER WAS GOING TO SIT ON THE DESKTOP, AND IT COULD HAVE





         3  X NUMBER OF ADDITIONAL PEOPLE COME IN.  I THINK IT WAS





         4  SIX, SEVEN, EIGHT, AND THERE COULD BE ANOTHER FOLDER FOR





         5  ADDITIONAL ONLINE SERVICES, AND THEN THEY WERE GOING TO





         6  HAVE ALSO ON THE DESKTOP, I BELIEVE, LIKE AN INTERNET





         7  CONNECTION WIZARD ICON OR SOMETHING THAT WOULD THEN TAKE





         8  PEOPLE TO A REFERRAL SERVER, AND THAT WAS THE PLAYING





         9  FIELD IN WHICH WE NEGOTIATED, AND IT WAS OUR EXPECTATION





        10  THAT THAT WOULD REMAIN THROUGHOUT THE AGREEMENT.





        11  Q.   AND WHAT HAPPENED?





        12  A.   WELL, ONE OF THE THINGS HAS HAPPENED IS THAT THE





        13  INTERNET CONNECTION WIZARD, AT LEAST AS I UNDERSTAND IT IN





        14  THE WIN98 VERSION, CAN BE PUT FRONT AND CENTER WHEN PEOPLE





        15  SIGN UP FOR--WHEN PEOPLE INITIALLY REGISTER TO GET ON A





        16  COMPUTER.  SO, THEY WOULD ACTUALLY SEE THAT BEFORE THEY





        17  WOULD SEE THE DESKTOP, PROMPTING THEM TO SIGN UP FOR





        18  ONLINE SERVICES.





        19  Q.   EVEN BEFORE THEY SEE THE DESKTOP ON WHICH THE ICONS





        20  APPEAR; IS THAT RIGHT?





        21  A.   YES, THAT'S WHAT I WOULD BE SAYING.





        22  Q.   AND YOU WERE ABLE TO BE IN THE INTERNET CONNECTION





        23  WIZARD, WERE YOU NOT?  THAT IS, AOL WAS.





        24  A.   WE ARE ABLE TO BE IN IT, SO LONG AS WE REMAIN TIED TO





        25  OUR VIRTUAL EXCLUSIVITY UNDER THE MARCH 1996 AGREEMENT,�
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         1  AND THEN WE HAVE TO LIVE WITHIN WHATEVER MICROSOFT'S





         2  CONFINES ARE FOR REMAINING IN THE ICW, AND THEN WE HAVE TO





         3  PAY THEM A BOUNTY.





         4  Q.   AND OTHER PEOPLE ARE IN THAT, TOO, THAT DON'T HAVE





         5  THE SAME KIND OF CONTRACTS WITH MICROSOFT THAT YOU HAVE;





         6  RIGHT?





         7  A.   OTHER PEOPLE ARE IN THE ICW?





         8  Q.   YES.





         9  A.   CORRECT.





        10  Q.   AND YOU'RE NOW IN THE ICW ON WINDOWS 98; ISN'T THAT





        11  CORRECT?





        12  A.   YEAH.  I THINK THAT WAS AS OF ABOUT TWO OR THREE DAYS





        13  AGO.





        14  Q.   RIGHT.  AND THAT DELAY WAS DUE TO THE FACT THAT ONLY





        15  THEN HAD YOU COMPLETED THE TECHNICAL WORK NECESSARY TO BE





        16  IN THE ICW ON WINDOWS 98; ISN'T THAT CORRECT?





        17  A.   NO.





        18  Q.   WHAT WAS THE DELAY DUE TO?





        19  A.   I THINK THERE ARE A LOT OF DELAYS.  AGAIN, I WAS--I'M





        20  THE LEAD NEGOTIATOR FOR IT, BUT ONE OF MY UNDERLINGS DID





        21  THE ACTUAL NEGOTIATIONS.





        22           THERE WERE SEVERAL ISSUES, ONE OF WHICH WAS





        23  NEGOTIATING THE VERBIAGE OF THE CONTRACT, AND AT THE LAST





        24  MINUTE, AS I RECALL, MICROSOFT TIED IN THE FACT THAT WE





        25  HAD TO REMAIN VIRTUALLY EXCLUSIVE UNDER THE MARCH 1996�
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         1  AGREEMENT TO STAY IN.





         2           THEN THERE WERE SOME OTHER ISSUES, A BIG ISSUE,





         3  WHICH WAS HOW DO YOU DETERMINE HOW MANY SUBS THAT THEY





         4  SHOULD GET PAID FOR, AND WHAT ARE THE REPORTING





         5  REQUIREMENTS, AND WE SPENT A LOT OF TIME OVER THAT.  AND





         6  THOSE TWO ISSUES, AMONG OTHERS, TOOK AS MUCH TIME AS THE





         7  TECHNICAL ONES.





         8  Q.   AND YOU HAVE THE RIGHT TO BE IN THE WINDOWS 95





         9  INTERNET CONNECTION WIZARD, DO YOU NOT?





        10  A.   WE DO HAVE THE RIGHT.





        11  Q.   AND YOU'RE NOT IN IT, ARE YOU?





        12  A.   THAT'S CORRECT.





        13  Q.   IS THAT BECAUSE YOU DON'T THINK IT'S VERY IMPORTANT?





        14  A.   WELL, IT'S CERTAINLY LESS IMPORTANT THAN WIN98





        15  BECAUSE ON THE WIN95 IT'S JUST AN ICON NEXT TO THE ONLINE





        16  SERVICES FOLDER; AND THEN SECONDLY, THERE IS (SIC) SOME





        17  TECHNICAL ISSUES OF WHICH I'M NOT FAMILIAR AT THIS POINT.





        18  Q.   AND IS IT YOUR TESTIMONY THERE WERE NO SUCH TECHNICAL





        19  ISSUES AS TO WINDOWS 98?





        20  A.   I THINK DIFFERENT ONES.





        21  Q.   OKAY, THANKS.





        22           LET'S GO TO PARAGRAPH 47.  YOU SAY IN THE THIRD





        23  SENTENCE THAT MICROSOFT IS A DIRECT AND SIGNIFICANT





        24  COMPETITOR TO AOL.  DO YOU SEE THAT?





        25  A.   YOU'RE IN NUMBER...�
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         1  Q.   PARAGRAPH 47, THE LAST LINE ON PAGE 17.





         2  A.   YES, I SEE IT.





         3  Q.   THAT'S TRUE OF NETSCAPE AS WELL, IS IT NOT?





         4  A.   I ACTUALLY PROBABLY VIEW NETSCAPE AS A LESS





         5  SIGNIFICANT COMPETITOR.





         6  Q.   BUT A DIRECT COMPETITOR OF SOME SIGNIFICANCE?





         7  A.   I MEAN, THE SIGNIFICANCE IS A HARD ONE TO CALL, BUT





         8  TO THE EXTENT OF THEIR WEB PORTAL BUSINESS AND TO THE





         9  EXTENT THE BROWSER REALLY IS UTILIZING A "FASHIONABLE"





        10  FULL CLIENT, THAT WOULD BE A COMPETITOR.





        11  Q.   LOOK AT THE LAST SENTENCE OF THAT PARAGRAPH ON PAGE





        12  18, WOULD YOU PLEASE.





        13  A.   STILL PARAGRAPH 47?





        14  Q.   YES.





        15           YOU MAKE SOME REFERENCE THERE TO INSURING THAT





        16  THERE WILL BE NEITHER REAL INTEROPERABILITY PROBLEMS NOR





        17  ANY PERCEPTION THAT THIS COULD OCCUR BETWEEN YOUR SERVICE





        18  AND THE WINDOWS OPERATING SYSTEM.  DO YOU SEE THAT?





        19  A.   I DO.





        20  Q.   HAS MICROSOFT, TO YOUR KNOWLEDGE, EVER DONE ANYTHING





        21  TO MAKE AOL'S CLIENT SOFTWARE, IN ANY WAY, INCOMPATIBLE





        22  WITH WINDOWS 95 OR WINDOWS 98?





        23  A.   I DON'T THINK THEY HAVE DONE ANYTHING TO MAKE IT





        24  INCOMPATIBLE.





        25  Q.   NOW, ISN'T IT TRUE THAT THERE ARE LITERALLY�
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         1  THOUSANDS, PERHAPS HUNDREDS OF THOUSANDS, OF COMPANIES





         2  THAT DEVELOP SOFTWARE TO RUN ON WINDOWS 95 OR WINDOWS 98





         3  THAT SUFFER FROM NO INCOMPATIBILITY PROBLEMS, ACTUAL OR





         4  PERCEIVED?





         5  A.   AGAIN, YOU WOULD HAVE TO ASK THEM.





         6  Q.   WELL, YOU'RE IN THIS BUSINESS.  BASED ON YOUR GENERAL





         7  KNOWLEDGE OF THE BUSINESS THAT YOU'RE IN, ISN'T MY





         8  QUESTION--ISN'T THE ANSWER TO MY QUESTION THAT YES, THERE





         9  ARE THOUSANDS, PERHAPS HUNDREDS OF THOUSANDS, OF COMPANIES





        10  MAKING SOFTWARE THAT RUNS ON WINDOWS THAT SUFFER FROM NO





        11  INCOMPATIBILITY PROBLEMS?





        12  A.   THERE ARE A LOT, IN MY KNOWLEDGE, THAT DO NOT SUFFER,





        13  AND I THINK THE NUMBERS ARE PROBABLY BIG SINCE IT'S THE





        14  OPERATING SYSTEM.





        15           YET AGAIN, YOU DO HEAR OF INSTANCES, WHETHER REAL





        16  OR PERCEIVED, LIKE THE REALNETWORKS, WHERE THERE IS A





        17  QUESTION, ESPECIALLY IN AREAS WHERE MICROSOFT IS





        18  COMPETING.





        19  Q.   HOW MANY OF THOSE DO YOU KNOW OF?





        20  A.   RELATIVELY FEW.





        21  Q.   ALL RIGHT.  YOU REFER TO NETSCAPE'S BEING IN A





        22  WEAKENED STATE IN THE PRECEDING SENTENCE.  DO YOU SEE





        23  THAT?





        24  A.   I DO.





        25  Q.   IS IT YOUR TESTIMONY THAT NETSCAPE IS NOT A VIABLE�
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         1  GOING CONCERN TODAY?





         2  A.   AS DEFINED BY THE SEC AND THE ACCOUNTANTS?





         3  Q.   CORRECT.





         4  A.   WELL, I HAVEN'T SEEN ANYTHING TO THAT EFFECT IN THEIR





         5  DISCLOSURES, SO I WOULD SAY NO.





         6  Q.   HOW MUCH MARKET SHARE IN WHAT YOU AND NETSCAPE CALL





         7  THE BROWSER MARKET DO YOU THINK NETSCAPE OUGHT TO HAVE?





         8  A.   I DON'T HAVE A FEELING ON WHAT THE MAGIC NUMBER





         9  SHOULD BE.





        10  Q.   EIGHTY PERCENT?





        11  A.   AS I SAID, I DON'T HAVE A FEELING WHAT THE NUMBER





        12  SHOULD BE.





        13  Q.   IS IT YOUR TESTIMONY THAT MICROSOFT'S INCREASED





        14  PRESENCE IN THE DEVELOPMENT AND DISTRIBUTION OF





        15  WEB-BROWSING SOFTWARE HAS BEEN BAD FOR YOUR COMPANY?





        16  A.   AGAIN, I THINK IT HAS ITS GOOD POINTS AND ITS NOT SO





        17  GOOD POINTS.





        18  Q.   WHAT ARE THE NOT SO GOOD POINTS?





        19  A.   I THINK THE NOT SO GOOD POINTS COULD POTENTIALLY BE





        20  IF THE BROWSER BECOMES ANOTHER MAJOR WAY OF HOW YOU





        21  NAVIGATE THROUGH ONLINE SERVICES AND BECOMES A MAJOR





        22  COMPETITOR TO AOL, WHICH MY SENSE IS WHAT IT IS, OVER





        23  TIME, THEN THAT, OBVIOUSLY, WOULD HURT US, AS MICROSOFT IS





        24  A GREAT FORCE IN DOING SO.  AND TO THE EXTENT IT GETS MORE





        25  AND MORE EMBEDDED INTO THE OPERATING SYSTEM, THAT JUST�
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         1  GIVES IT FURTHER ADVANTAGES WHICH WOULD BE A THREAT TO





         2  AOL.





         3  Q.   HAVE MICROSOFT'S EFFORTS TO DEVELOP IMPROVED VERSIONS





         4  OF ITS INTERNET EXPLORER TECHNOLOGIES BEEN BAD FOR AOL'S





         5  SUBSCRIBERS?





         6  A.   NO.





         7  Q.   HAS MICROSOFT'S DECISION TO MAKE INTERNET EXPLORER





         8  AVAILABLE TO AOL FREE OF CHARGE BEEN BAD FOR AOL





         9  SUBSCRIBERS?





        10  A.   NO.





        11  Q.   HAS IT BEEN BAD FOR AOL?





        12  A.   TO THIS POINT, NO.





        13  Q.   DO YOU RECALL, MR. COLBURN, THAT FOLLOWING YOUR





        14  CONTRACT WITH MICROSOFT IN MARCH 1996, THAT YOUR CHAIRMAN





        15  AND CHIEF EXECUTIVE OFFICER, STEVE CASE, ATTENDED





        16  MICROSOFT'S ANNUAL PROFESSIONAL DEVELOPERS CONFERENCE ON





        17  MARCH 12, 1996?





        18  A.   I WAS THERE WITH HIM.





        19  Q.   YOU WERE THERE WITH HIM.





        20           MR. WARDEN:  YOUR HONOR, I WOULD LIKE TO SHOW AND





        21  HAVE RECORDED FOR THE RECORD AT THIS TIME A PART ABOUT





        22  THREE MINUTES LONG OF MR. CASE'S STATEMENT AT THAT MEETING





        23  IN THE WITNESS'S PRESENCE.  AND I AM NOT PLAYING THE





        24  ENTIRE STATEMENT, BUT IF THE WITNESS, THE COURT OR





        25  OPPOSING COUNSEL WISH, WE CERTAINLY WILL.  THE PART I'M�
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         1  PLAYING IS THREE MINUTES.  IT'S THE FIRST THREE MINUTES.





         2  IT'S CONTINUOUS, BUT IT'S NOT THE WHOLE THING, AND YOU





         3  COULD ALSO, IF YOU PREFER, HAVE IT TO LOOK AT AND PLAY IT





         4  SOME OTHER TIME.





         5           MR. BOIES:  SUBJECT TO THE RIGHT TO PLAY MORE





         6  LATER, I DON'T HAVE ANY OBJECTION TO ADMITTING THE FIRST





         7  THREE MINUTES NOW.





         8           THE COURT:  WHAT IS THE NUMBER?





         9           MR. WARDEN:  WE WILL PUT AN EXHIBIT NUMBER ON IT.





        10  DEFENDANT'S EXHIBIT 1750.





        11           THE COURT:  THIS IS A VIDEOTAPE OF WHAT?





        12           MR. WARDEN:  I'M SORRY, YOUR HONOR, IT HAS TO BE





        13  1751.  WE ALREADY HAVE A 1750.





        14           THE COURT:  ALL RIGHT.  SAY AGAIN WHAT IT'S A





        15  VIDEOTAPE OF.





        16           MR. WARDEN:  IT'S A VIDEOTAPE OF STEVEN CASE, THE





        17  CHAIRMAN AND CEO OF AMERICA ONLINE, APPEARING INITIALLY





        18  WITH BILL GATES AND THEN BY HIMSELF AT MICROSOFT'S





        19  PROFESSIONAL DEVELOPER'S CONFERENCE, THE 1996 ONE, WHICH





        20  WAS HELD ON MARCH 12, 1996.  IT'S AN ANNUAL EVENT.





        21           AND I WOULD LIKE TO HAVE IT RECORDED AS PLAYED





        22  FOR THE RECORD, PLEASE.





        23           THE COURT:  ALL RIGHT.  DEFENDANT'S 1751 IS





        24  ADMITTED.





        25                         (DEFENDANT'S EXHIBIT NO. 1751 WAS�
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         1                          ADMITTED INTO EVIDENCE.)





         2           MR. WARDEN:  YOUR HONOR, MAY WE HAVE A TWO-MINUTE





         3  BREAK?





         4           THE COURT:  SURE.  WE WILL TAKE A BRIEF RECESS.





         5           (BRIEF RECESS.)





         6           MR. WARDEN:  OKAY.  READY TO GO, PUNCH THE





         7  BUTTON:





         8                MR. GATES:  I'M VERY EXCITED THAT TODAY,





         9           STEVE CASE AGREED TO FLY OUT AND TALK TO YOU A





        10           LITTLE BIT ABOUT HOW HE SEES THIS PARTNERSHIP IN





        11           THE INDUSTRY, SO LET'S WELCOME STEVE CASE, THE





        12           CHAIRMAN OF AOL, ONTO THE STAGE.





        13                (APPLAUSE.)





        14                MR. CASE:  WHEN WE STARTED AMERICA ONLINE





        15           OVER A DECADE AGO, WE BELIEVED IN THE





        16           POSSIBILITIES OF A NEW MEDIUM THAT SOMEDAY WOULD





        17           REACH TENS OF MILLIONS OF PEOPLE AND REALLY





        18           CHANGE THE WAY PEOPLE GET INFORMATION OR





        19           COMMUNICATE WITH OTHERS AND BUY PRODUCTS AND





        20           LEARN NEW THINGS.





        21                AND WE MADE PROGRESS, PARTICULARLY IN THE





        22           LAST COUPLE OF YEARS, AT AOL GOING FROM 500,000





        23           MEMBERS TO NOW OVER 5 MILLION MEMBERS.  AND I





        24           THINK THE REASON FOR THAT IS WE REALLY FOCUSED ON





        25           CONSUMERS AND TRIED TO CREATE SERVICES THAT WERE�
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         1           EASY TO USE AND USEFUL AND FUN AND AFFORDABLE.





         2           AND ALSO, I THINK WE HAVE BEEN PRETTY PRAGMATIC





         3           IN USING TECHNOLOGY, RECOGNIZING WHAT CONSUMERS





         4           HAVE IN BUILDING FOR THAT.  FOR EXAMPLE, AS BILL





         5           MENTIONED EARLIER, THIS IS STILL AN NARROW BAND





         6           WORLD.  MOST PEOPLE HAVE 14.4 MODEMS THAT WILL





         7           SLOWLY MOVE TO 28.8 AND REALLY OPTIMIZING FOR THE





         8           WORLD THAT EXISTS IS REALLY QUITE IMPORTANT, AND





         9           SOME OF THE THINGS WE DO WITH COMPRESSION AND





        10           CACHING HELP ACCOMPLISH THAT.





        11                BUT THE FINAL AND, PROBABLY, THE MOST





        12           IMPORTANT REASON WE THINK WE HAD THE SUCCESS WE





        13           HAD AND HOPEFULLY WILL CONTINUE TO HAVE IS WE





        14           HAVE HAD THE STRATEGY OF WORKING WITH LOTS OF





        15           PARTNERS.  WE ARE REALLY BUILDING A TAPESTRY OF





        16           ALLIANCES AND WORKING TOGETHER IN A LOT OF





        17           COMPANIES TO TRY TO BUILD THIS MEDIUM.





        18                AND IN THE LAST FEW DAYS WE ANNOUNCED A





        19           NUMBER OF ALLIANCES, PARTICULARLY TECHNOLOGY





        20           ALLIANCES, WITH MICROSOFT AND NETSCAPE AND SUN





        21           AND OTHERS, AND I JUST WANT TO TALK BRIEFLY ABOUT





        22           THEM.  THERE HAS BEEN A LOT OF CONFUSION ABOUT





        23           WHAT WE HAVE DONE BECAUSE THERE HAS BEEN SO MANY





        24           ANNOUNCEMENTS, AND I THOUGHT I WOULD TAKE A





        25           MOMENT TO PROVIDE SOME CLARITY.  BILL COVERED�
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         1           SOME OF THE KEY POINTS, BUT I WILL JUST BE BRIEF.





         2                INTERNET EXPLORER, FROM MICROSOFT





         3           TECHNOLOGY--ACTUALLY, ACTIVEX PLATFORM WILL BE





         4           OUR STANDARD TECHNOLOGY FOR OUR AOL BRAND WHICH





         5           WILL GO OUT TO 5 MILLION CUSTOMERS.  WHEN WE SHIP





         6           OUT DISKS, WE WILL BE SHIPPING IT OUT WITH THE





         7           INTERNET EXPLORER TECHNOLOGY.  IT WILL PROVIDE





         8           NETSCAPE AS AN OPTION TO AOL CUSTOMERS.  AND THE





         9           REVERSE IS TRUE FOR OUR NEW GNN BRAND WHERE WE





        10           WILL BUILD NETSCAPE NAVIGATOR AND, AS A STANDARD,





        11           PROVIDE MICROSOFT AS THE OPTION.  AND JAVA WILL





        12           BUILD INTO BOTH AOL SO YOU CAN CLICK ON AOL FORM





        13           AND LAUNCH A JAVA APPLET AS WELL AS MAKE IT AN





        14           EXTENSION OF OUR WEB STRATEGY.





        15                THE REASON WE ARE WORKING WITH MICROSOFT IS





        16           BECAUSE WE ARE REALLY QUITE IMPRESSED WITH THE





        17           TECHNOLOGY, AND I THINK AS SEE IN THE LAST DAY OR





        18           TWO, YOU ARE PROBABLY IMPRESSED AS WELL.  AND





        19           ALSO IMPRESSES BY THE NEW PRAGMATISM AT





        20           MICROSOFT, TRYING TO FIGURE OUT WAYS TO MOVE





        21           FORWARD AND WORK TOGETHER AS A UNITED INDUSTRY TO





        22           MOVE THIS INDUSTRY AND MOVE THIS MEDIUM INTO THE





        23           MAINSTREAM.





        24                THE REALITY IS ONLY 11 PERCENT OF HOUSEHOLDS





        25           SUBSCRIBE TO ANY ONLINE OR INTERNET ANYTHING, AND�
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         1           89 PERCENT ARE SITTING ON THE SIDELINES KIND OF





         2           SAYING "WHY BOTHER."





         3                SO, THE OPPORTUNITY IS TO PARTNER WITH





         4           COMPANIES TO FIGURE OUT A WAY TO REACH THAT





         5           MAINSTREAM AUDIENCE.  AND IT'S NOT JUST...





         6           MR. WARDEN:  THAT'S THE END OF WHAT I INTENDED TO





         7  PLAY, YOUR HONOR, AND I JUST WANT TO ASK THE WITNESS WAS,





         8  DID MR. CASE SAY ANYTHING IN THIS CLIP THAT WE JUST PLAYED





         9  THAT WAS UNTRUTHFUL?





        10           THE WITNESS:  NO, OF COURSE NOT.





        11  BY MR. WARDEN:





        12  Q.   THANK YOU.





        13  A.   WHAT MR. CASE DID, AND I THINK IT'S CONSISTENT WITH





        14  WHAT WE SAID ALONG, HE WAS EMPHASIZING A COUPLE OF POINTS





        15  HERE, AS I COULD READ TRYING TO SQUINT OVER TO THE SCREEN





        16  WHEN THEY WERE GOING THROUGH THE TOP THINGS THEY WERE





        17  DOING WITH MICROSOFT, NUMBER ONE ON THE LIST WAS ACCESS TO





        18  THE WIN95 AND THE PLATFORM.  AT LEAST THAT'S HOW I READ





        19  IT.





        20           I THINK, SECONDLY, WHAT THE MESSAGE THERE WAS, AT





        21  THE POINT WE DID THIS DEAL, NETSCAPE WAS THE LEADER IN





        22  BROWSING, AND PEOPLE WANTED TO UNDERSTAND WHY WE WERE





        23  GOING WITH MICROSOFT, AND WE NEEDED TO EXPLAIN THE





        24  ADVANTAGES OF THEIR TECHNOLOGIES.





        25           AND, I THINK, THE THIRD POINT THAT WE WANTED TO�
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         1  COVER WAS WE NEEDED TO SORT OF LET PEOPLE KNOW WHY WE WERE





         2  MOVING AWAY FROM BOOKLINK AND WHAT WERE THE ADVANTAGES WE





         3  WERE OFFERING IN CHANGING THE CLIENT.





         4           MR. WARDEN:  THANK YOU, MR. COLBURN.  I HAVE NO





         5  FURTHER QUESTIONS.





         6           YOUR HONOR, I WAS GOING TO SUGGEST THAT MAYBE





         7  SOMEONE COULD TAKE A LOOK AT THE SCREEN BECAUSE THE





         8  WITNESSES SEEM TO HAVE TROUBLE SEEING THIS SCREEN, BOTH





         9  DOCUMENTS--





        10           THE COURT:  WHY DON'T WE SEE IF WE COULD GET IT





        11  REPOSITIONED.





        12           MR. WARDEN:  THANK YOU.





        13           THE COURT:  COUNSEL, PLEASE APPROACH THE BENCH





        14  FOR A MINUTE.





        15           (BENCH CONFERENCE.)





        16           THE COURT:  I DON'T WANT TO BRING MR. COLBURN





        17  BACK NEXT WEEK, BUT I'M INTERESTED IN GETTING AN IDEA HOW





        18  LONG REDIRECT WILL BE.





        19           MR. BOIES:  I WILL BE DONE IN NO MORE THAN AN





        20  HOUR, HOUR 20 MINUTES HERE, YOUR HONOR.





        21           THE COURT:  OKAY.  WHAT I WAS GOING TO SAY, AT





        22  THE MOMENT I HAVE GOT 11 CASES ON FOR SOME SORT OF HEARING





        23  TOMORROW, AND I WOULD NOT OBJECT, IN THE LEAST, TO AN





        24  EARLY RECESS, IF WE COULD FIND SOMEBODY TO BRING IT ABOUT,





        25  BUT MAYBE NOT.�



                                                           33





         1           MR. BOIES:  I WILL SPEED IT UP.





         2           MR. WARDEN:  AND I WOULD EXPECT FIVE TO TEN





         3  MINUTES, IF ANYTHING.





         4           THE COURT:  ALL RIGHT.  LET'S GET ON WITH IT.





         5           (END OF BENCH CONFERENCE.)





         6                     REDIRECT EXAMINATION





         7  BY MR. BOIES:





         8  Q.   GOOD AFTERNOON, MR. COLBURN.





         9  A.   GOOD AFTERNOON.





        10           MR. BOIES:  I WOULD LIKE TO BEGIN BY ASKING THE





        11  WITNESS TO LOOK AT A DOCUMENT THAT IS NOT IN THE BOOK HE





        12  HAS BEEN HANDED BECAUSE IT HAS ONLY RECENTLY BECOME





        13  RELEVANT FOR THE PLAYING OF THAT TAPE, WHICH HAS





        14  PREVIOUSLY BEEN MARKED AS GOVERNMENT EXHIBIT 1300, WHICH





        15  IS A SEATTLE TIMES REPORT DATED MARCH 12, 1996, THE DAY OF





        16  THIS TAPE THAT WAS JUST PLAYED, AND I WOULD OFFER





        17  GOVERNMENT EXHIBIT 1300.





        18           MR. WARDEN:  ONLY A STANDARD HEARSAY OBJECTION.





        19           THE COURT:  OVERRULED.





        20           GOVERNMENT'S 1300 IS ADMITTED.





        21                         (GOVERNMENT EXHIBIT NO. 1300 WAS





        22                          ADMITTED INTO EVIDENCE.)





        23  BY MR. BOIES:





        24  Q.   I WOULD LIKE TO DIRECT YOUR ATTENTION, IF I COULD,





        25  SIR, TO THE PARAGRAPH THAT BEGINS, "AOL CHAIRMAN STEVE�
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         1  CASE, WHO HAS BEEN A VOCAL CRITIC OF MICROSOFT'S BUILT-IN





         2  MSN ACCESS," DO YOU SEE THAT?





         3  A.   YES, I DO.





         4  Q.   IT SAYS, "AOL CHAIRMAN STEVE CASE HAS BEEN A VOCAL





         5  CRITIC OF MICROSOFT'S BUILT-IN MSN ACCESS."  IT SAID,





         6  "MICROSOFT'S WILLINGNESS TO BUILD AOL ACCESS INTO





         7  WINDOWS 95 WAS A KEY PART OF TODAY'S DEAL."





         8           DOES THAT ACCURATELY REFLECT YOUR UNDERSTANDING,





         9  SIR?





        10  A.   I WOULD ACTUALLY SAY IT'S MORE THAN A KEY PART OF THE





        11  DEAL.  IT WAS THE FULCRUM OF THE DEAL.





        12  Q.   THANK YOU.





        13           I WOULD LIKE TO TURN TO SOME OF THE DEFENDANT'S





        14  EXHIBITS THAT MR. WARDEN TALKED TO YOU ABOUT, AND INSIDE





        15  YOUR BOOK RIGHT IN THE COVER RIGHT THERE, THERE OUGHT TO





        16  BE TWO EXHIBITS.  ONE OF THEM IS DEFENDANT'S EXHIBIT 1733.





        17  DO YOU HAVE THAT, SIR?





        18  A.   I DO.





        19  Q.   AND I WOULD LIKE TO DIRECT YOUR ATTENTION TO THE





        20  PARAGRAPH ON THAT EXHIBIT THAT SAYS--AND THIS IS DATED MAY





        21  6TH, 1995; IS THAT CORRECT, SIR?





        22  A.   IT LOOKS LIKE '96.





        23  Q.   '96, THAT'S WHAT I MEANT, SORRY.





        24           AND THIS IS AFTER YOU HAD SIGNED THE MICROSOFT





        25  DEAL?�
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         1  A.   THAT'S CORRECT.





         2  Q.   AND IT SAYS THAT ONCE YOU FACTOR IN THE MICROSOFT





         3  RELATIONSHIP, THEY, REFERRING TO NETSCAPE, DO NOT BELIEVE





         4  THAT WE ARE INTERESTING PARTNER.





         5           CAN YOU EXPLAIN WHAT IS MEANT BY THAT, SIR?





         6  A.   WHAT PAGE IS THAT ON?





         7  Q.   THAT IS ON THE FIRST PAGE.  IT IS THE FIRST PARAGRAPH





         8  ON THE FIRST PAGE.





         9  A.   OKAY.





        10           AS I EXPLAINED EARLIER, NETSCAPE AND MICROSOFT





        11  ARE IN A BATTLE FOR BROWSER SHARE, AND ONCE NETSCAPE





        12  UNDERSTOOD THAT, ESSENTIALLY, MICROSOFT WAS GOING TO BE





        13  OUR BROWSER ON A VIRTUALLY EXCLUSIVE BASIS AND THAT THEY





        14  WOULD HAVE LITTLE CHANCE OF PENETRATING INTO OUR





        15  CONSUMERS, THAT IT WAS A MISUSE OF THEIR RESOURCES TO





        16  SPEND A LOT OF TIME BUILDING THINGS FOR US WHEN IT WASN'T





        17  LIKELY TO ACHIEVE GREAT RESULTS VERSUS THE BATTLE THEY





        18  WERE IN WITH MICROSOFT AND NEEDED TO USE RESOURCES THERE.





        19  THERE WAS LIKE RELEASES OF CLIENTS EVERY SIX MONTHS.  ALL





        20  THAT WAS GOING ON.





        21  Q.   LET ME ASK YOU TO LOOK AT THIS SECOND PAGE, AND IN





        22  PARTICULAR THE FIRST FULL PARAGRAPH.  DO YOU SEE THAT,





        23  SIR?





        24  A.   YES, I DO.





        25  Q.   WE ARE AGAIN REFERRING TO NETSCAPE.  IT'S WRITTEN,�
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         1  "SINCE THEY DON'T HAVE GUARANTEED PENETRATION THROUGH THE





         2  DEAL TERMS, THEY WANT IT THROUGH PROMOTION, AND ARE





         3  LARGELY OR COMPLETELY UNWILLING TO PAY FOR IT AS





         4  ADVERTISING.  OUR ABILITY TO PROMOTE OR DISTRIBUTE





         5  NAVIGATOR IS QUITE LIMITED BY THE MICROSOFT CONTRACT."





         6           AND WHAT IS BEING REFERRED TO THERE, SIR?





         7  A.   I BELIEVE WHAT'S BEING REFERRED TO THERE IS WE WERE





         8  GREATLY RESTRICTED UNDER THE MICROSOFT CONTRACT AS TO





         9  WHERE WE COULD ADVERTISE NAVIGATOR, DOWNLOADS FOR THEM,





        10  WHATEVER, AND SO THERE WAS RELATIVELY LITTLE PLACE FOR





        11  THEM TO GET PROMOTION.





        12  Q.   MR. WARDEN SHOWED YOU SEVERAL EXHIBITS FROM JANUARY





        13  OF 1996--I'M SORRY--YES, OF JANUARY 1996--DURING THE





        14  COURSE OF YOUR NEGOTIATIONS.





        15           DID WHAT MICROSOFT WAS WILLING TO OFFER AOL





        16  CHANGE AS THE NEGOTIATIONS PROGRESSED?





        17  A.   YES.  I BELIEVE WE STARTED AT A POINT--I THINK FROM





        18  THE BEGINNING MICROSOFT KNEW THAT WE NEEDED TO HAVE SOME





        19  DESKTOP PRESENCE OF SOME SORT.  MICROSOFT WAS INITIALLY,





        20  AS I RECALL, WILLING TO PUT ON THE TABLE SOME CALLS TO OUR





        21  CLIENT, BUT NOT REALLY PUT THE WHOLE CLIENT ON, AS I





        22  RECOLLECT, AND EVENTUALLY THAT CHANGED TO THE ONLINE





        23  SERVICES FOLDER.  I THINK THEY LOOKED FOR BOUNTIES AT ONE





        24  POINT, AND THAT WENT OFF THE TABLE, SO IT DID INVOLVE A





        25  BIT.�
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         1  Q.   IN GENERAL, DID WHAT MICROSOFT WAS PREPARED TO OFFER





         2  AOL IMPROVE, FROM AOL'S STANDPOINT, AS THE NEGOTIATIONS





         3  PROGRESSED?





         4  A.   YES.





         5  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 38 THAT





         6  IS IN YOUR BINDER.





         7  A.   I GOT IT.





         8  Q.   AND IN PARTICULAR, I WANT YOU TO LOOK AT NUMBERED





         9  PARAGRAPH THREE THAT BEGINS, "GATES DELIVERED A





        10  CHARACTERISTICALLY BLUNT QUERY.  HOW MUCH DO WE NEED TO





        11  PAY YOU TO SCREW NETSCAPE?  THIS IS YOUR LUCKY DAY."





        12           DID THIS HAVE ANY SIGNIFICANCE IN TERMS OF A





        13  SHIFT IN MICROSOFT'S BARGAINING POSITION DURING THE





        14  NEGOTIATIONS?





        15  A.   I WAS NOT AT THE MEETING, BUT LET ME GIVE YOU MY





        16  HISTORICAL PERSPECTIVE.





        17           WE HAD STARTED--





        18           MR. WARDEN:  YOUR HONOR, I OBJECT TO "I WASN'T AT





        19  THE MEETING, BUT NOW I'M GOING TO TELL YOU SOMETHING





        20  ELSE."





        21           THE COURT:  WELL, YOU COULD HAVE A HISTORICAL





        22  PERSPECTIVE WITHOUT BEING AT THE MEETING.





        23           OBJECTION IS OVERRULED.





        24           THE WITNESS:  WE HAD BEEN, IN THE PRESS, ET





        25  CETERA, I BELIEVE, IN THE SUMMER BEFORE I JOINED THE�
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         1  COMPANY IN 1995, WORRIED ABOUT THE FACT THAT MSN WAS GOING





         2  TO BE BUNDLED INTO ALL OF THE DESKTOPS, AND I THINK WE LET





         3  IT BE KNOWN THERE THAT WE THOUGHT US (SIC) AND OTHERS





         4  SHOULD BE ABLE TO HAVE PARITY WITH THAT RELATIONSHIP.





         5           I ALSO UNDERSTAND THAT THERE HAD BEEN SOME





         6  COMMUNIQUES BETWEEN EXECUTIVES AT MICROSOFT AND AOL AFTER





         7  THAT, GIVING THE IMPRESSION THERE MAY BE SOME POTENTIAL





         8  FOR A RELATIONSHIP, BUT THE CLEAR COMMUNICATION FROM AOL





         9  COMING BACK AGAIN, THAT IT WAS GOING TO BE NECESSARY FOR





        10  US TO HAVE THE RELATIVE PARITY TO MSN.





        11           AND I THINK, FROM STARTING FROM THE SUMMER,





        12  MICROSOFT EVOLVED ITS POSITION TO WHERE WE EVENTUALLY





        13  ENDED UP, THAT THEY ARE WILLING TO PUT US ON THE ONLINE





        14  SERVICES FOLDER.  SO, IT WAS CLEARLY AN EVOLUTION OF





        15  POSITION OF "WE ARE NOT TALKING TO YOU" TO "YES, THERE IS





        16  SOME INTEREST, WE COULD DO SOMETHING, EITHER PAY YOU





        17  ADVERTISING DOLLARS OR WHATEVER, TO EVENTUALLY THE ONLINE





        18  SERVICES FOLDER."





        19  Q.   NOW, AT THE SAME TIME THAT THESE NEGOTIATIONS WITH





        20  MICROSOFT WERE GOING ON, YOU WERE ALSO, AS YOU INDICATED,





        21  NEGOTIATING WITH NETSCAPE, AND MR. WARDEN SUGGESTED THAT





        22  SOME OF THE TERMS THAT HE CHARACTERIZED AS AN AGREEMENT





        23  NOT TO COMPETE MIGHT SOMEHOW BE SIMILAR IN SIGNIFICANCE TO





        24  VARIOUS DISCUSSIONS THAT MICROSOFT AND NETSCAPE HAD IN





        25  JUNE OF 1995.�
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         1           WHAT I WOULD LIKE TO DO IS ASK YOU, FROM YOUR





         2  PERSPECTIVE, WHAT DIFFERENCES, IF ANY, YOU SEE BETWEEN





         3  WHAT NETSCAPE AND AOL WERE DISCUSSING IN EARLY 1996 AND A





         4  POSSIBLE AGREEMENT BETWEEN NETSCAPE AND MICROSOFT WITH





         5  RESPECT TO WHO WOULD DO WHAT WITH RESPECT TO BROWSERS?





         6           MR. WARDEN:  YOUR HONOR, I OBJECT.  THERE IS NO





         7  FOUNDATION FOR THIS.  THIS WITNESS HAS NO INVOLVEMENT IN





         8  ANY POTENTIAL AGREEMENT BETWEEN NETSCAPE AND MICROSOFT.





         9           THE COURT:  MR. WARDEN, YOU SPENT 20 MINUTES ON





        10  IT YESTERDAY.





        11           MR. WARDEN:  NO, NO, NOT ABOUT AN AGREEMENT





        12  BETWEEN NETSCAPE AND MICROSOFT.  I DON'T CARE IF HE ASKS





        13  HIM ABOUT--





        14           THE COURT:  YOU SPENT 20 MINUTES ABOUT NONCOMPETE





        15  CLAUSES IN ANY AGREEMENT BETWEEN NETSCAPE--





        16           MR. WARDEN:  AND AMERICAN ONLINE, NOT MICROSOFT.





        17           THE COURT:  I THINK MR. BOIES IS PREPARED TO ASK





        18  THE SAME WITH RESPECT TO A SIMILAR AGREEMENT, HAD IT EVER





        19  BEEN REACHED, WITH MICROSOFT.





        20           OBJECTION IS OVERRULED.





        21           THE WITNESS:  AGAIN, I WAS NOT PART OF THE





        22  NETSCAPE MICROSOFT DISCUSSIONS, SO I CAN ONLY GO BY WHAT I





        23  READ IN THE PAPER OR THE OTHER DOCUMENTS THAT ARE BEING





        24  MADE AVAILABLE PUBLICLY.





        25           MY ONLY SENSE OF THE DIFFERENCES--AND AGAIN, THIS�
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         1  IS ONLY MY PERSPECTIVE HERE--WAS WHAT WE WERE TRYING TO





         2  ACCOMPLISH WITH NETSCAPE, AND THAT OBVIOUSLY I HAD





         3  PERSONAL KNOWLEDGE OF, WAS A STRATEGIC RELATIONSHIP, AND





         4  WE WERE REALLY FORCED TOGETHER ON THIS STRATEGIC





         5  RELATIONSHIP BECAUSE WE HAD A COMPETITOR OUT THERE WHO HAD





         6  UNUSUAL LEVERAGE THAT THEY COULD TAKE ADVANTAGE OF TO GET





         7  INTO OUR BUSINESSES.





         8           SO, WE WERE LOOKING TO COME TOGETHER IN A JOINT





         9  ALLIANCE TO GET OURSELVES SOME ADVANTAGES TO BE ABLE TO





        10  COMPETE ON AN EQUAL PLAYING FIELD, AND TO BUILD A BUSINESS





        11  TOGETHER, IF YOU WILL.





        12           THE ONLY SENSE OF A DIFFERENCE I GET WITH THE





        13  NETSCAPE/MICROSOFT--AND AGAIN, JUST MY SENSE--IS THAT





        14  MICROSOFT ALREADY HAD A FLOURISHING BUSINESS.  THEY





        15  ESSENTIALLY OWN THE OS.  MICROSOFT, IN MY MIND, IS





        16  CERTAINLY NOT WILLING TO GIVE UP THAT FRANCHISE.  AND SO,





        17  WHAT THEY ARE LOOKING FOR IN A NETSCAPE DEAL, IN MY VIEW,





        18  WOULD BE LESS COLLABORATION AND MORE OF A WAY TO TAKE





        19  ADVANTAGE--TO MAKE SURE THAT THEIR EXISTING FRANCHISE





        20  STAYED INTO PLACE, BUT IT'S CERTAINLY DIFFICULT FOR ME TO





        21  LOOK INTO WHAT THEIR HEAD WAS AT THE TIME, AND THIS IS A





        22  QUICKLY CHANGING AND EVOLVING INDUSTRY.





        23           MR. WARDEN:  MOVE TO STRIKE AS PURE SPECULATION.





        24           THE COURT:  NO, IT'S HIS PERSPECTIVE.





        25           MOTION TO STRIKE IS DENIED.�
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         1  BY MR. BOIES:





         2  Q.   IN YOUR EXPERIENCE IN THE BUSINESS, WERE BOTH





         3  NETSCAPE AND MICROSOFT SIGNIFICANT COMPETITORS IN BROWSERS





         4  IN 1995, IN JUNE OF 1995?





         5  A.   WELL, NETSCAPE HAD THE LEAD IN BROWSERS, AND





         6  MICROSOFT WAS JUST GETTING INTO THE BUSINESS, SO





         7  MICROSOFT, AS A COMPETITOR, WAS A POTENTIALITY BECAUSE





         8  THEY HAD TO GET IN AND ESTABLISH THEMSELVES.  OBVIOUSLY,





         9  THEY HAD THE RESOURCES TO DO IT, BUT...





        10  Q.   IN JUNE OF 1995, WERE THERE ANY OTHER SIGNIFICANT





        11  COMPETITORS THAT WERE PERCEIVED IN THE BROWSER BUSINESS





        12  OTHER THAN NETSCAPE AND MICROSOFT?





        13  A.   I KNOW THERE WAS A SPYGLASS OUT THERE, BUT I DON'T





        14  THINK--I'M TRYING TO HEARKEN BACK TO THAT TIME WHEN I





        15  STILL HAD MY YOUTH, OF COURSE, THAT THERE WAS REALLY ANY





        16  OTHER REAL PLAYER OUT THERE.  I MEAN, WE HAD BOOKLINK, AND





        17  THAT SORT OF HAD BEEN A PLAYER, AND WE BROUGHT IT INSIDE,





        18  BUT I DON'T THINK ANYBODY VIEWED US AS A REAL BROWSER





        19  PLAYER.





        20  Q.   NOW, IN EARLY 1996, THERE WAS REFERENCE TO AOL'S





        21  NAVISERVER BUSINESS--DO YOU RECALL THAT?--WITH MR. WARDEN.





        22  A.   I DO.





        23  Q.   WAS AOL AN IMPORTANT COMPETITOR IN THAT BUSINESS AT





        24  THAT TIME NAVISERVER?





        25  A.   NO.  IT HARDLY EVEN HAD AN EXISTING BUSINESS IN THAT�
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         1  SEGMENT OF THE INDUSTRY.





         2  Q.   AND IN EARLY 1996, WAS NETSCAPE A COMPANY WITH ANY





         3  SIGNIFICANT POSITION IN THE ONLINE SERVICES BUSINESS?





         4  A.   NO.





         5  Q.   YOU INDICATED THAT PART OF THE MOTIVATION FOR TRYING





         6  TO FORM A STRATEGIC ALLIANCE WAS TO TRY TO BE ABLE TO





         7  COMPETE ON A MORE LEVEL PLAYING FIELD WITH ANOTHER





         8  DOMINANT COMPANY.





         9           WHAT WAS THAT COMPANY?





        10           MR. WARDEN:  OBJECTION.  LEADING.





        11           THE COURT:  OVERRULED.





        12           THE WITNESS:  I DON'T THINK I EVER USED THE





        13  PHRASE "ANOTHER DOMINANT."





        14  BY MR. BOIES:





        15  Q.   WHAT PHRASE DID YOU USE?





        16  A.   WE WOULD HAVE TO LOOK BACK.





        17  Q.   HOW WOULD YOU DESCRIBE THE COMPANY THAT YOU WERE





        18  TRYING TO GET TOGETHER TO COMPETE WITH?





        19  A.   WHO WAS THAT COMPANY?  I WOULD SAY IT WAS MICROSOFT.





        20  Q.   AND WHAT WAS--





        21  A.   I WAS JUST OBJECTING TO "ANOTHER DOMINANT," AS IF





        22  EITHER NETSCAPE OR US (SIC) WERE DOMINANT.





        23  Q.   OKAY.  LET ME ASK YOU TO LOOK AT DEFENDANT'S





        24  EXHIBIT 554, WHICH IS A DOCUMENT MR. WARDEN USED WITH YOU,





        25  AND IN PARTICULAR TO THE PARAGRAPH MARKED "B" ON THAT�
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         1  DOCUMENT ON THE FIRST PAGE.





         2  A.   I GOT IT.





         3  Q.   IT SAYS, "WE NEED A JOINT DEVELOPMENT AGENDA AS PART





         4  OF THIS PLAN.  IT SHOULD MAKE SURE WE GET THE FEATURES WE





         5  NEED AND CONTROL THE EVOLUTION TOWARD A NETWORK OS TO





         6  COMPETE WITH MICROSOFT."





         7           DO YOU SEE THAT, SIR?





         8  A.   I DO.





         9  Q.   WHAT WAS THE SIGNIFICANCE OF THAT?





        10  A.   WELL, I THINK THAT OUR FEAR WAS MICROSOFT, OBVIOUSLY,





        11  AT THAT TIME HAD A DOMINANT SHARE OF THE OPERATING SYSTEM





        12  MARKETPLACE.





        13           IT WAS OUR CONCERN THAT WITH THE BROWSER THEY





        14  WOULD LOOK TO EXTEND THAT INTO THE INTERNET SPACE.  I





        15  THINK WE FELT MAYBE THERE WAS AN OPPORTUNITY WITH NETSCAPE





        16  THAT IF THE TWO OF US WERE ABLE TO ALIGN, THAT WE





        17  COULD--WE WOULD HAVE AT LEAST THE POTENTIAL TO TAKE THE





        18  BROWSER PART OF IT IN A WAY THAT WOULD PUT US ON A





        19  POSITION SO THAT MICROSOFT WOULDN'T HAVE ALL OF THAT





        20  SHARE, AND THAT NETSCAPE, WORKING WITH US, WOULD MAINTAIN





        21  A MEANINGFUL SHARE TO AT LEAST COMPETE ON AN EVEN PLAYING





        22  FIELD WITH MICROSOFT, AND NOT LET THE BROWSER RUN AWAY





        23  LIKE THE OPERATING SYSTEM HAS RUN AWAY.





        24  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 621,





        25  WHICH IS THE NEXT EXHIBIT IN YOUR BINDER, AND I WANT TO�



                                                           44





         1  DIRECT YOUR ATTENTION TO PARAGRAPH TWO.  BUT FIRST,





         2  PARAGRAPH ONE SAYS THAT WITH MICROSOFT GIVING YOU





         3  ADVERTISING AND WOULD HAVE BEEN LIKELY TO BE MORE





         4  AGGRESSIVE ON TECHNOLOGY PRICING WITH THE BUNDLING THEY





         5  WERE OFFERING RESULTING IN A SAVINGS OF BOUNTIES, THE DEAL





         6  FEELS LIKE A BETTER ONE FROM A PNL STANDPOINT THAN THE





         7  NETSCAPE DEAL."





         8           DO YOU SEE THAT?





         9  A.   I DO.





        10  Q.   CAN YOU EXPLAIN WHAT THE SIGNIFICANCE OF THAT IS,





        11  FIRST.





        12  A.   THIS IS TRYING TO ARTICULATE WHAT THE STATE OF THE





        13  DEAL IS ON JANUARY 9TH, 1996, AND IT APPEARS THAT IT HAS





        14  IT, AND THE END MOVES FROM WHERE IT IS NOW.  I'M JUST





        15  FOCUSING ON THE DOLLARS IN AND THE DOLLARS OUT.





        16           AND I THINK AT THAT POINT WITH THE VALUE OF THE





        17  DISTRIBUTION FROM MICROSOFT, WHATEVER IT WAS THEN, AND HOW





        18  IT WOULD HELP US WITH THE OEM'S, AS I DISCUSSED BEFORE,





        19  BOTH IN THE DEALS GOING FORWARD IN THE IMMEDIATE TIME, BUT





        20  ALSO WHAT THEY MAY BE ABLE TO EXTORT FROM US OR BE ABLE TO





        21  LEVERAGE FROM US, IF MICROSOFT NETWORK WAS IN THE MIX AND





        22  WE WEREN'T THERE, OR MICROSOFT NETWORK'S ABILITY TO





        23  PRECLUDE US FROM BEING THERE AND USING THEIR LEVERAGE WITH





        24  THE OEM'S.





        25           AND ALSO AS PART OF THE NETSCAPE DEAL, NETSCAPE�
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         1  WAS LOOKING AT THAT TIME FOR SOME MONIES FOR THEIR





         2  BROWSER, SO WHAT I WAS TRYING TO DO WAS PUT THE ECONOMICS





         3  OF THE DEAL TOGETHER AND LOOK AT WHAT REPRESENTED TO US





         4  THE MOST FAVORABLE ONES.





         5  Q.   NOW, THE SECOND PARAGRAPH STARTS OUT, "THE MICROSOFT





         6  DEAL IS LIKELY TO GET US TO A BIGGER SUBSCRIBER BASE IN A





         7  SHORTER PERIOD OF TIME THAN THE NETSCAPE DEAL."





         8           DO YOU SEE THAT?





         9  A.   YES.





        10  Q.   AND WHY WAS THAT, SIR?





        11  A.   AGAIN, WHERE WE ENDED UP AND I DON'T KNOW EXACTLY





        12  WHERE WE ARE WITH THE DEAL AT THIS TIME, BUT IT SUGGESTS





        13  WE HAVE SOME BUNDLING ARRANGEMENT, IF WE WERE GOING TO BE





        14  IN EVERY WINDOWS MACHINE, THEN EVERY PERSON, AT LEAST





        15  CONSUMER, FOR SURE, AND MOST OF THE MARKET WHEN THEY SIGN





        16  UP AND GET A PC, AOL WOULD BE THERE.  NETSCAPE DIDN'T HAVE





        17  ADVANTAGE OF ANY OF THESE DISTRIBUTION CHANNELS.





        18           REMEMBER:  WITH NETSCAPE, FOR A LARGE PART, YOU





        19  KNOW, IF YOU HAVE IT, YOU ARE ALREADY SIGNED UP WITH A





        20  SERVICE; RIGHT?  BECAUSE THE BROWSER IS ONLY GOOD TO YOU





        21  IF YOU ARE ALREADY ON A SERVICE.  IF YOU'RE ON WINDOWS,





        22  NOBODY HAS, ARGUABLY, A SERVICE AT THE TIME.  YOU JUST





        23  BOUGHT A COMPUTER, SO THAT'S REALLY AOL'S NICHE, THE





        24  PEOPLE JUST GETTING ON, THE PEOPLE COMING ON FOR THE FIRST





        25  TIME, THAT MASS-MARKET CONSUMER.�
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         1           SO, IT WAS INFINITELY MORE FERTILE FOR SUBSCRIBER





         2  ACQUISITION WITH MICROSOFT.





         3  Q.   IMMEDIATELY AFTER THAT, IT SAYS, "KEEPING THE





         4  FOREGOING TWO MAJOR OVERALL GOALS OF OURS IN MIND AS





         5  GENERAL COMPANY POLICY"--AND I TAKE IT YOU'RE REFERRING TO





         6  PARAGRAPHS ONE AND TWO ABOVE; IS THAT CORRECT?





         7  A.   I MEAN, THE OVERRIDING GOAL WAS RELATIVE PARITY WITH





         8  MSN.  THEN WHAT FALLS OUT OF THAT IS THE DISTRIBUTION AND





         9  THE ECONOMICS.





        10  Q.   NOW, YOU SAY, "IN KEEPING THE FOREGOING, TWO MAJOR





        11  OVERALL GOALS OF OURS IN MIND IS GENERAL COMPANY POLICY,





        12  I.E., GET TO 10 MILLION AS FAST AS WE CAN AND MAKE AND





        13  SAVE MONEY.  MICROSOFT SEEMS LIKE POTENTIALLY THE BETTER





        14  WAY TO GO DESPITE ALL OF THEIR SHORTCOMINGS."





        15           AND IS THAT THE WAY THAT YOU FELT IN MIDDLE





        16  JANUARY OF 1996?





        17  A.   YES.





        18  Q.   NOW, YOU TESTIFIED THAT YOU SIGNED AN AGREEMENT WITH





        19  NETSCAPE ON MARCH 11TH, 1996; IS THAT CORRECT?





        20  A.   THAT SOUNDS RIGHT.





        21  Q.   DID THAT AGREEMENT HAVE ANY PROVISIONS THAT REQUIRED





        22  AOL TO MAKE NETSCAPE THE DEFAULT BROWSER OR TO EXCLUSIVELY





        23  PROMOTE, OR VIRTUALLY EXCLUSIVELY PROMOTE, NETSCAPE?





        24  A.   NO.





        25  Q.   WHEN YOU SIGNED THE AGREEMENT WITH MICROSOFT THE NEXT�
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         1  DAY, WERE THERE SUCH PROVISIONS IN THE MICROSOFT





         2  AGREEMENT?





         3  A.   YES, THERE WERE.





         4  Q.   LET ME ASK YOU TO TURN TO EXHIBIT 804, WHICH IS IN





         5  YOUR BINDER, AND THIS IS A COPY OF THE MARCH 12, 1996,





         6  MICROSOFT/AOL AGREEMENT.  AND LET ME ASK YOU TO TURN TO





         7  THE PAGE THAT TALKS ABOUT THE RESTRICTIONS ON





         8  AMERICA ONLINE, AND PARTICULARLY BEGINNING AT SECTION





         9  SEVEN.





        10  A.   WHAT PAGE IS THAT?





        11  Q.   THAT WOULD START ON PAGE 15.





        12  A.   ALL RIGHT.  I GOT IT.





        13  Q.   WHERE IT SAYS, "BROWSER COMMITMENT"?





        14  A.   RIGHT.





        15  Q.   AND THE FIRST PARAGRAPH SAYS, "SUBJECT TO THE





        16  EXCLUSION SET FORTH IN THIS SECTION SEVEN, AOL AND AOL





        17  AFFILIATES, WITH RESPECT TO THIRD-PARTY BROWSERS,





        18  EXCLUSIVELY PROMOTE, MARKET, DISTRIBUTE, AND HAVE





        19  PROMOTED, MARKETED AND DISTRIBUTED, INTERNET EXPLORER ON





        20  OR FOR USE BY SUBSCRIBERS TO THE AOL FLAGSHIP SERVICE."





        21           WHAT WAS THE SIGNIFICANCE OF THAT, SIR?





        22  A.   WELL, I MEAN, BASICALLY, THAT MADE THEM OUR DEFAULT





        23  BROWSER, THAT WE WERE NOT IN A POSITION--SUBJECT TO THE





        24  EXCLUSIONS OR EXCEPTIONS THAT FOLLOW, WE WERE NOT ABLE TO





        25  PROMOTE ANYBODY ELSE.�
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         1           I THINK THE DEFAULT MAY BE IN ANOTHER SECTION,





         2  BUT THIS GOES TO WHAT WE CAN DO WITH ANY THIRD PARTY.





         3  Q.   AND THIRD-PARTY BROWSERS WOULD INCLUDE NETSCAPE; IS





         4  THAT FAIR?





         5  A.   THAT'S FAIR.





         6  Q.   LET ME ASK YOU TO TURN TO THE NEXT PAGE AND, IN





         7  PARTICULAR, SUBPARAGRAPH D, AND IT SAYS THAT, WHERE





         8  REQUIRED BY A THIRD-PARTY PROVIDER, DISTRIBUTOR OR





         9  CORPORATE ACCOUNT, SUBJECT TO CERTAIN LIMITATIONS, YOU MAY





        10  DISTRIBUTE A THIRD-PARTY BROWSER.  AND THEN IT SAYS,





        11  "PROVIDED, HOWEVER, THAT AOL SHALL USE ALL REASONABLE





        12  EFFORTS TO CAUSE THE THIRD PARTY TO DO ITS OWN





        13  DISTRIBUTION OF THE THIRD-PARTY BROWSER AND MINIMIZE THE





        14  ASSOCIATION OF THE AOL OR AMERICA ONLINE BRAND NAME IN





        15  CONNECTION WITH SUCH THIRD-PARTY BROWSER.  THE PARTIES





        16  WILL USE ALL REASONABLE EFFORTS TO JOINTLY PROMOTE





        17  INTERNET EXPLORER TO ANY SUCH THIRD-PARTY PROVIDER,





        18  DISTRIBUTOR OR CORPORATE ACCOUNT."





        19           WHAT WAS THE SIGNIFICANCE OF THAT REQUIREMENT,





        20  SIR?





        21  A.   AS PART OF THE NEGOTIATIONS, WE WERE FIGHTING VERY





        22  HARD WITH MICROSOFT TO GET FLEXIBILITY.  I WENT THROUGH





        23  THE FIVE FACTORS IN MY EARLIER TESTIMONY AND WHAT WE WERE





        24  LOOKING FOR IN OUR BROWSER AND WHY FLEXIBILITY WAS





        25  IMPORTANT TO US.�
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         1           TO ME, IN THE NEGOTIATIONS, THE NUMBER ONE ISSUE





         2  WITH MICROSOFT WAS TO MAKE SURE THEY GOT OUR BROWSER SHARE





         3  SPECIFICALLY TO THE PRECLUSION OF NETSCAPE.  IN TRYING TO





         4  NEGOTIATE SOME FLEXIBILITY FOR OURSELVES, BECAUSE THIS WAS





         5  A SPECIALLY HUGE ISSUE FOR OUR CEO, MR. CASE, WE GOT TO A





         6  POINT WHERE WE AGREED ON SOME THRESHOLD LEVELS THAT WE





         7  COULD ACHIEVE AND STILL NOT BE--NOT THRESHOLD LEVELS, BUT





         8  HOW MANY OTHER OF OUR USERS COULD USE ANOTHER BROWSER AS





         9  OPPOSED TO NETSCAPE, AND WE NEGOTIATED WHAT WAS A CEILING





        10  OF 15 PERCENT, AND THAT'S THE 85 PERCENT.





        11           HOWEVER, WITH ALL OF THAT TO EVEN GET TO THAT





        12  AMOUNT--AND I THINK GNN WAS ALSO EXCLUDED FROM THAT--WE





        13  HAD TO ATTEMPT, WHEN THE AOL SERVICE WAS INVOLVED, TO GO





        14  TO THAT THIRD PARTY AND USE ALL REASONABLE EFFORTS TO MAKE





        15  THAT THIRD PARTY USE IE, AND IT WAS ONLY THEN THAT IF THEY





        16  DIDN'T USE IT, IT WOULD FALL INTO THAT 15 PERCENT





        17  THRESHOLD, BUT IT COULD NEVER GO OVER THAT, NO MATTER





        18  WHAT.





        19  Q.   INCIDENTALLY, MR. WARDEN ASKED YOU WHETHER MICROSOFT





        20  IMPROVING ITS BROWSER OR GIVING ITS BROWSER AWAY FOR FREE





        21  HURT AMERICA ONLINE, AND YOU SAID IT DIDN'T.





        22           DID--





        23  A.   I THINK I SAID IT HADN'T YET.





        24  Q.   HADN'T YET.





        25           DID MICROSOFT'S REQUIREMENT THAT YOU GIVE�
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         1  MICROSOFT WHICH YOU HAVE REFERRED TO AS VIRTUAL





         2  EXCLUSIVITY IN TERMS OF BROWSER DISTRIBUTION AND





         3  PROMOTION, ADVERSELY AFFECT AMERICAN ONLINE AND ITS





         4  SUBSCRIBERS?





         5  A.   WELL, I THINK CHOICE IS ALWAYS A GOOD THING, AT LEAST





         6  USUALLY.  SO, GIVING THE CONSUMER SOME CHOICE IS PROBABLY





         7  BETTER THAN IT IS WORSE.





         8           AS FAR AS AMERICA ONLINE, THE THINGS THAT WE





         9  WOULD LOSE WAS, ONE, WHERE THERE ARE KEY DISTRIBUTION





        10  CHANNELS WHERE THE NETSCAPE BROWSER WOULD HAVE GIVEN US





        11  ADDITIONAL SUBSCRIBERS, GET ACCESS TO THEIR REFERRAL





        12  SERVER, ET CETERA, ET CETERA.  THAT WE LOST.





        13           SECOND IS WE DIDN'T REALLY GET OURSELVES IN A





        14  POSITION WHERE WE COULD, YOU KNOW, HAVE A BACKUP TO IT.





        15           AND THIRD, WE COULD NEVER ALLOW OURSELVES TO HAVE





        16  THE BROWSER GUYS SORT OF COMPETE ON THE AOL SERVICE FOR





        17  BROWSER SHARE AND, THEREFORE, GENERATE REVENUES FOR US.





        18  SO, IN THAT SENSE, IT HURT US.





        19  Q.   YOU ALSO TALKED WITH MR. WARDEN ABOUT A SUBSEQUENT





        20  AGREEMENT SUBSEQUENT TO THE MARCH 12, 1996, AGREEMENT, AND





        21  IN THAT CONNECTION I WOULD LIKE TO ASK YOU TO TURN TO





        22  GOVERNMENT EXHIBIT 859.





        23  A.   I MAY NOT HAVE THAT ONE.





        24  Q.   YOU ARE RIGHT.  YOU DO NOT HAVE THAT.  LET ME GIVE





        25  YOU A COPY.�
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         1  A.   THANK YOU.





         2  Q.   AND WOULD YOU DESCRIBE WHAT THIS IS, SIR.





         3  A.   IT LOOKS TO BE A MEMO FROM MYSELF AND JAY RAPPAPORT





         4  TO A BUNCH OF FOLKS, AN INTERNAL MEMORANDUM TO A BUNCH OF





         5  FOLKS, AT AMERICA ONLINE, ALLEGING TO SUMMARIZE--PROVIDE





         6  AN EXECUTIVE SUMMARY OF THE MICROSOFT ACTIVE DESKTOP





         7  AGREEMENT.





         8  Q.   AND WHEN WAS THE AMERICA ONLINE MICROSOFT ACTIVE





         9  DESKTOP AGREEMENT ENTERED INTO?





        10  A.   I'M VERY SURE SHORTLY AFTER THIS DEMO.





        11  Q.   LET ME ASK YOU TO TURN TO THE THIRD PAGE OF THE





        12  EXHIBIT, WHICH IS THE SECOND PAGE OF YOUR SUMMARY, AND IT





        13  HAS A HEADING THERE "AOL OBLIGATIONS."





        14  A.   I'M THERE.





        15  Q.   THE FIRST PARAGRAPH UNDER AOL OBLIGATIONS TALKS





        16  ABOUT, AND IT'S UNDERSCORED, "EXCLUSIVE PROMOTION OF IE."





        17  DO YOU SEE THAT?





        18  A.   I DO.





        19  Q.   AND IT SAYS, "AOL WILL PROMOTE IE EXCLUSIVE OF THE





        20  CURRENT TOP TWO BROWSERS (NETSCAPE'S AND APPLE'S BROWSER)





        21  AS THE BROWSER SOFTWARE OF CHOICE ON, ONE, AOL.COM; AND





        22  TWO, ANY OTHER WEB SITE OWNED OR CONTROLLED BY AOL AND





        23  BRANDED AOL; AND THREE, ON ANY AOL-DEVELOPED OR





        24  -DISTRIBUTED CONTENT."





        25           DO YOU SEE THAT?�
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         1  A.   I DO.





         2  Q.   WHAT WAS THE SIGNIFICANCE OF THAT?





         3  A.   I MEAN, JUST THIS PART OF GETTING ACCESS TO THE





         4  ACTIVE DESKTOP, THEY WANTED TO LIMIT PROMOTION OF ANY





         5  OTHER BROWSER--OBVIOUSLY FOCUSED ON NETSCAPE'S--IN THESE





         6  VARIOUS AREAS.





         7  Q.   AND DID AMERICA ONLINE AGREE TO WHAT MICROSOFT





         8  REQUESTED?





         9  A.   AGAIN, THIS IS A SUMMARY.  I WOULD HAVE TO GO BACK TO





        10  THE AGREEMENT.  I KNOW WE AGREED TO MANY EXCLUSIVITIES,





        11  BUT I THINK WE STILL LEFT OPEN SOME--WHATEVER OUR LIMITED





        12  ABILITY WAS TO PROMOTE NETSCAPE UNDER THE MARCH '96





        13  AGREEMENT.





        14  Q.   PARAGRAPH TWO SAYS, "CONTENT PROMOTION AGREEMENT.





        15  AOL CANNOT PAY ANY CONSIDERATION TO NETSCAPE OR APPLE FOR





        16  THE DISTRIBUTION, TRANSMISSION, MARKETING OR PROMOTION OF





        17  ANY CONTENT ON AOL.COM OR CONTENT THAT IS OWNED OR





        18  CONTROLLED BY AOL AND BRANDED AOL."





        19           DO YOU SEE THAT?





        20  A.   YES, I DO.





        21  Q.   AND WHAT WAS THE SIGNIFICANCE OF THAT RESTRICTION?





        22  A.   AGAIN, TRYING TO HEARKEN BACK TO THE ACTIVE DESKTOP





        23  WHICH, LIKE WITH NETSCAPE'S NETCASTER, NEVER WENT TOO FAR,





        24  THEY WERE JUST LOOKING--BECAUSE EVERYBODY WAS SORT OF IN





        25  THAT SPACE OF CREATING THIS ACTIVE DESKTOP WHERE ONE COULD�
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         1  COME AND GET CONTENT AND THEN GO FIRE UP AN ISP AND GET





         2  IT.





         3           THEY WERE LOOKING TO NOT CREATE A SITUATION





         4  WHERE, IF THEY WERE PUTTING US IN THE ACTIVE DESKTOP, WE





         5  WOULD BE ABLE TO TURN AROUND AND GIVE NETSCAPE, WHO WAS





         6  ALSO IN THAT BUSINESS, SOME ADVANTAGES THAT THEY WEREN'T





         7  GETTING OR TRYING TO PRECLUDE THEM FROM GETTING SOME OF





         8  THESE ADVANTAGES, LIKE PROMOTION CONTENT OR PAYING THEM





         9  FOR CONTENT.





        10           THE COURT:  COULD WE GO BACK TO PARAGRAPH ONE





        11  AGAIN FOR A MINUTE.





        12           MR. BOIES:  YES.





        13           THE COURT:  IT READS, "AOL WILL PROMOTE IE





        14  EXCLUSIVE OF THE CURRENT TOP TWO BROWSERS AS THE BROWSER





        15  SOFTWARE OF CHOICE."





        16           DOES THAT MEAN WHAT I THINK IT MEANS, WHICH MEANS





        17  THAT IE IS PROMOTED AS THE BROWSER OF CHOICE UNLESS





        18  NETSCAPE'S OR APPLE'S BROWSERS ARE IN COMPETITION, IN





        19  WHICH CASE YOU ARE NOT BOUND BY THAT PROVISION?  OR IS





        20  THAT JUST AN AWKWARD PHRASE?





        21           THE WITNESS:  I THINK WE WOULD HAVE TO GO BACK TO





        22  THE AGREEMENT ITSELF TO NAIL THIS ONE DOWN, YOUR HONOR,





        23  SINCE I DON'T WANT TO RELY ON THE SUMMARY.





        24           MR. BOIES:  LET ME HAND THE WITNESS GOVERNMENT





        25  EXHIBIT 1175, WHICH IS THE ACTUAL AGREEMENT.�
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         1           THE COURT:  THIS IS YOUR SUMMARY OF THAT





         2  AGREEMENT; IS THAT RIGHT?





         3           THE WITNESS:  YES, IT IS.





         4           I'M GOING--SHALL I KEEP GOING HERE?





         5  BY MR. BOIES:





         6  Q.   YES.





         7  A.   I'M GOING TO SECTION 2.3 FOR JUST A QUICK REVIEW, BUT





         8  THE WAY THE LANGUAGE, AT LEAST, IN THE 2.3(A), IT SAYS,





         9  "AOL SHALL, EXCLUSIVE OF ANY OTHER BROWSER, PROMOTE IE."





        10  SO, THAT CLARIFIES THAT.





        11  Q.   WHAT PARAGRAPH WAS THAT?





        12  A.   IT WAS 2.3(A)





        13  Q.   ALL RIGHT.





        14  A.   IN OTHER WORDS, TO THE EXCLUSION OF THE OTHER TWO.





        15  Q.   IN OTHER WORDS, IT WAS TO THE EXCLUSION?





        16  A.   RIGHT.





        17  Q.   AND IF I CAN GO TO THE PORTION OF 2.3 THAT'S RIGHT





        18  ABOVE THAT WHERE IT SAYS, "AT ALL TIMES DURING THE TERM,





        19  AOL AND ITS AFFILIATES WILL, WITHIN THE TERRITORY AND FOR





        20  THE PLATFORMS, PROMOTE IE AND NO OTHER BROWSER AS THE





        21  BROWSER SOFTWARE OF CHOICE FOR THE AOL WEB SITE AND AOL





        22  CONTENT."





        23           IS THAT CORRECT, SIR?





        24  A.   THAT'S A CORRECT READING.





        25  Q.   NOW, THERE WAS SOME TALK IN THE EXAMINATION YESTERDAY�
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         1  ABOUT THE VARIOUS TECHNICAL ADVANTAGES AND DISADVANTAGES





         2  OF NETSCAPE AND MICROSOFT'S BROWSERS.  AND IN THAT





         3  CONNECTION, I WOULD LIKE TO GO TO GOVERNMENT EXHIBIT 1150,





         4  WHICH, HOPEFULLY, IS IN YOUR BOOK.





         5  A.   NO.





         6  Q.   IT IS NOT?





         7           (DOCUMENT HANDED TO THE WITNESS.)





         8  Q.   THIS PURPORTS TO BE NOTES FROM A TECHNICAL MEETING





         9  BETWEEN AOL AND NETSCAPE IN AUGUST OF 1997; IS THAT





        10  CORRECT?





        11  A.   THAT APPEARS TO BE CORRECT.





        12  Q.   AND I WANT TO DIRECT YOUR ATTENTION TO SOME OF THE





        13  PARAGRAPHS.  FIRST, NEAR THE BOTTOM OF THE FIRST PAGE,





        14  THERE IS A PARAGRAPH THAT IS HEADED "SMALL DISK





        15  FOOTPRINT."  DO YOU SEE THAT?





        16  A.   I DO.





        17  Q.   AND IT SAYS, "FULL NETSCAPE COMMUNICATOR 4.1 IS"--AND





        18  DOES THAT MEAN LESS THAN SIX MEGABYTES?





        19  A.   I THINK IT'S APPROXIMATELY.





        20  Q.   APPROXIMATELY SIX MEGABYTES, "AND THE TRIMMED DOWN





        21  VERSION IS APPROXIMATELY TWO MEGABYTES.  CURRENTLY,





        22  SMALLEST VERSION OF IE 4 IS APPROXIMATELY 14 MEGABYTES."





        23           WHAT'S THE SIGNIFICANCE OF THAT?





        24  A.   AS I DISCUSSED EARLIER, THE SIZE OF THE BROWSER IS A





        25  BIG ISSUE BECAUSE IT TAKES UP DISK SPACE ON THE CDS, WHICH�
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         1  IS SOMEWHAT LESS OF AN ISSUE BECAUSE CDS ARE LARGER.





         2  HOWEVER, YOU STILL HAVE--YOU KNOW, IF YOU PUT THREE





         3  CLIENTS ON IT, IT STARTS TO TAKE UP ROOM.





         4           SECONDLY, ONCE YOU PUT IT ON THE COMPUTER,





         5  DEPENDING ON HOW MUCH MEMORY YOU HAVE, THE MORE MEMORY IT





         6  EATS UP ON THE COMPUTER, THE MORE PROBLEMATIC IT IS.  IF





         7  YOU ARE DOWNLOADING CLIENTS, THE BIGGER THE CLIENT, THE





         8  MORE COSTLY IT IS, THE LONGER IT TAKES TO DOWNLOAD.  SO,





         9  SKINNIER IS BETTER.





        10  Q.   THE NEXT PARAGRAPH SAYS, "LOW MEMORY REQUIREMENTS





        11  (WORKING SET SIZE).  FULL NETSCAPE COMMUNICATOR MEMORY





        12  REQUIREMENT FOR COMMUNICATOR 4.0 IS APPROXIMATELY EIGHT





        13  MEGABYTES, WHILE CURRENTLY THE IE 4 MEMORY REQUIREMENT IS





        14  APPROXIMATELY 12 MEGABYTES."





        15           WHAT'S THE SIGNIFICANCE OF THAT?





        16  A.   SAME ISSUE.





        17  Q.   LET ME GO TO THE NEXT PAGE, AND THE FIRST PARAGRAPH





        18  IS HEADED, "CROSS-PLATFORM WEB CASTING," AND IT SAYS,





        19  "NETSCAPE'S NETCASTER CAN WEBCAST TO ALL DESKTOPS.  WIN3,





        20  WIN95, MACINTOSH, AND UNIX.  IT SHOULD ALSO BE POSSIBLE





        21  FOR AOL TO UTILIZE NETSCAPE'S NETCASTER TECHNOLOGY FOR





        22  CROSS-PLATFORM WEBCASTING, THOUGH FURTHER INVESTIGATION IS





        23  NECESSARY TO DETERMINE HOW THE NETSCAPE'S NETCASTER





        24  TECHNOLOGY CAN BE INTEGRATED INTO THE AOL CLIENT





        25  ENVIRONMENT.  MICROSOFT ACTIVE DESKTOP WILL ONLY BE�
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         1  SUPPORTED ON WIN32."





         2           DO YOU SEE THAT?





         3  A.   YES, I DO.





         4  Q.   FIRST, LET ME ASK YOU A QUESTION THAT CAME UP IN THE





         5  TESTIMONY OF AN EARLIER WITNESS.





         6           WHAT DOES WIN32 REFER TO?





         7  A.   THE WINDOWS 32 BIT OPERATING SYSTEM.





         8  Q.   AND WHAT OPERATING SYSTEM OR OPERATING SYSTEMS IS





         9  THAT?





        10  A.   I THINK THAT'S WIN95.





        11  Q.   NOW, WHAT IS THE SIGNIFICANCE OF THIS PROVISION HERE?





        12  A.   WELL, AS BEST AS I CAN UNDERSTAND IT, THIS IS DEALING





        13  WITH THE WHOLE ACTIVE DESKTOP, AND I THINK NETCASTER IS





        14  NETSCAPE'S VERSION OF THE ACTIVE DESKTOP.  AND SO, ALL





        15  THAT'S TALKING ABOUT HERE IS THAT MICROSOFT'S VERSION OF





        16  ACTIVE DESKTOP WAS FOCUSED ON THE WIN32, 32-BIT PLATFORM,





        17  WHICH, AT THIS POINT, WAS A SMALLER PART OF OUR PLATFORM.





        18           NETSCAPE'S, FOR THIS KIND OF WEBCASTING, ALL OF





        19  WHICH WENT NOWHERE AT THE END OF THE DAY, WAS MORE





        20  CROSS-PLATFORMED, WOULD HAVE ADDRESSED MORE OF OUR





        21  AUDIENCE.





        22           BUT AGAIN, I THINK IT'S ONLY INSTRUCTIVE TO ME.





        23  AS YOU SEE, YOU JUST HAVE FROM TIME TO TIME THROUGH THE





        24  COURSE TECHNOLOGISTS SAYING ONE IS GOOD, ONE IS BAD, ONE





        25  WORKS, ONE DOESN'T.  YOU JUST SEE THEY BOTH HAVE THEIR�
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         1  ADVANTAGES THAT WORKED VERY WELL.  AT THE END OF THE DAY,





         2  VERY COMPARABLE, BUT HAD DIFFERENT THINGS THAT WORKED WELL





         3  WITH THEM AND DIFFERENT THINGS THAT DIDN'T WORK SO WELL.





         4  Q.   LET ME ASK YOU TO LOOK AT TWO MORE, WHICH ARE THE





         5  FINAL TWO EXHIBITS, AND HOPEFULLY YOU HAVE THEM IN YOUR





         6  BINDER, BUT IF YOU DON'T, I WILL GIVE YOU COPIES.  THE





         7  FIRST IS GOVERNMENT EXHIBIT 186.





         8  A.   THAT I GOT.





         9  Q.   OKAY.  THIS IS AN E-MAIL FROM YOU TO MR. BRAD CHASE





        10  IN MAY OF 1996; CORRECT?





        11  A.   YES.  IT LOOKS LIKE A FORWARD, BUT PART OF THE





        12  FORWARD IS THE E-MAIL.





        13  Q.   THAT IS, YOU HAVE WRITTEN MR. CHASE AN E-MAIL THAT





        14  MR. CHASE THEN FORWARDED ON TO OTHER PEOPLE?





        15  A.   IT APPEARS THAT WAY.





        16  Q.   I WANT TO FOCUS ON YOUR E-MAIL TO MR. CHASE, AND IN





        17  PARTICULAR TO THE PARAGRAPH WHERE YOU SAY, "WE HAVE





        18  STAMPED THE NETSCAPE ISSUE INTO THE GROUND.  I DO NOT KNOW





        19  WHO STARTED IT.  WE ARE NOT SELLING NETSCAPE ADVERTISING





        20  AROUND ITS BROWSER OR OTHERWISE.  LET'S MOVE ON."





        21           DO YOU SEE THAT?





        22  A.   I DO.





        23  Q.   DO YOU RECALL WHAT WAS THE OCCASION OF YOUR WRITING





        24  THIS TO MR. CHASE?





        25  A.   GENERALLY, MR. CHASE FELT THAT PART OF HIS BARGAIN�
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         1  FOR THE DEAL WAS TO GET VIRTUAL EXCLUSIVITY FOR MICROSOFT





         2  AS FAR AS AOL, THE SERVICE, AND WHAT BROWSER OR CONSUMERS





         3  WOULD USE, AND HE WAS VERY FOCUSED ON IT NOT ONLY FROM AN





         4  APPEARANCE OF ACTUAL BROWSER SHARE, BUT ANYTHING THAT





         5  LEAKED INTO LOOKING LIKE AOL WAS ALIGNED WITH ANOTHER





         6  BROWSER OR WAS TRYING TO HELP ANOTHER BROWSER, NAMELY





         7  NETSCAPE.





         8           AND SO, EARLY ON IN THE RELATIONSHIP, HE JUST





         9  WANTED TO MAKE SURE THERE WAS NO, AS I TERM IT, LEAKAGE,





        10  THAT WE WERE TRYING TO GO AROUND THE SPIRIT OF THE DEAL





        11  AND TRYING TO GET MORE BRANDING, PROMOTION OR BROWSER





        12  SHARE FROM NETSCAPE.





        13  Q.   LET ME ASK YOU TO LOOK NEXT AT GOVERNMENT EXHIBIT





        14  189, AND THIS IS A JULY 3, 1996, E-MAIL FROM MR. CHASE TO





        15  YOU; IS THAT CORRECT?





        16  A.   YES, TO MYSELF AND ERIC KELLER.





        17  Q.   YES.  AND THE THIRD PARAGRAPH SAYS, "FIRST, I WANT TO





        18  CONFIRM THAT NO COMPETITIVE BROWSER OR COMPANY WILL BE





        19  POINTED TO FROM YOUR SITE."





        20           CAN YOU EXPLAIN WHAT MR. CHASE IS REFERRING TO





        21  THERE.





        22  A.   MY BEST GUESS IS TO MAKE SURE THAT THIS WAS NOT





        23  HAPPENING FOR FOREIGN CLIENTS.  IN OTHER WORDS, OUR AOL





        24  SERVICES ABROAD.





        25  Q.   MR. WARDEN ASKED YOU A NUMBER OF QUESTIONS ABOUT�
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         1  AMERICA ONLINE'S INSTANT MESSAGING SERVICE, OR AIM.  DO





         2  YOU RECALL THAT?





         3  A.   I DO RECALL SOME OF THEM, YES.





         4  Q.   IS AIM A METHOD OF BROWSER DISTRIBUTION?





         5  A.   IT IS NOT A METHOD OF BROWSER DISTRIBUTION TODAY--IT





         6  HAS NOT BEEN IN THE PAST--SOLELY BECAUSE TO USE INSTANT





         7  MESSAGER, YOU ALREADY HAVE TO BE SIGNED ONTO A SERVICE AND





         8  YOU WILL ALREADY HAVE BROWSING CAPABILITY BECAUSE THAT





         9  ALWAYS COMES WITH THE SERVICE.





        10           IN THE SAME WAY WHY INSTANT MESSAGING IS NOT A





        11  GREAT PLATFORM TO PROMOTE OTHER ONLINE SERVICES--I MEAN,





        12  OTHER BROWSERS, OR ONLINE SERVICES FOR THAT MATTER,





        13  BECAUSE A USER WHO COMES THERE ALREADY HAS A BROWSER, AND





        14  IT'S MUCH MORE DIFFICULT TO GET THEM TO SWITCH TO





        15  SOMETHING AS OPPOSED IN THE AOL WORLD WHERE YOU HAVE





        16  CONSUMER OFTENTIMES WHO HAS NO SERVICE OR NO BROWSER, AND





        17  THEN IT'S GETTING THE FIRST TIME JUST MAKING A CHOICE





        18  EITHER TO BE IN THAT ACTIVITY OR NOT, NOT TO SWITCH FROM





        19  SOMETHING THEY ARE USED TO, TO SOMETHING ELSE.





        20  Q.   DO YOU HAVE DEFENDANT'S EXHIBIT 502 UP THERE?





        21  A.   YES.





        22  Q.   THIS WAS A DOCUMENT THAT MR. WARD USED WITH YOU.  IT





        23  IS AN E-MAIL FROM YOU, DATED JUNE 3, 1996; IS THAT





        24  CORRECT?





        25  A.   THAT'S CORRECT.�
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         1  Q.   THE PORTION I WANT TO FOCUS YOUR ATTENTION ON IS THE





         2  LAST PARAGRAPH THAT BEGINS ON PAGE ONE AND SAYS, "WE





         3  LEARNED AT OUR MEETINGS WITH MICROSOFT THAT MICROSOFT AND





         4  COMPUSERVE ARE CLOSE TO A DEAL WHERE COMPUSERVE GOES ON





         5  THE DESKTOP.  THIS IS TO BE ANNOUNCED THIS WEEK OR NEXT.





         6  WE WILL BE WATCHING IT CLOSELY BECAUSE IF MICROSOFT





         7  LOOSENS THE RESTRICTIONS TO GET ON THE DESKTOP AS TO





         8  COMPUSERVE, THESE LOOSER RESTRICTIONS WILL APPLY TO US AS





         9  WELL.  FURTHER, IT WILL BE INTERESTING TO SEE WHAT THE





        10  NETSCAPE REACTION IS TO THIS."  AND THEN YOU CONCLUDE,





        11  "MICROSOFT WILL OWN THE CONSUMER FRANCHISE FOR BROWSERS."





        12           DO YOU SEE THAT?





        13  A.   I DO.





        14  Q.   WHAT DID YOU MEAN BY THAT, SIR?





        15  A.   THE WHOLE THING OR THE LAST SENTENCE?





        16  Q.   THE "MICROSOFT WILL OWN THE CONSUMER FRANCHISE FOR





        17  BROWSERS."





        18  A.   WELL, AS I TESTIFIED EARLIER, IN THE MARCH TIME





        19  FRAME, AOL HAD APPROXIMATELY FOUR AND A HALF, I GUESS,





        20  NOW, IT LOOKS LIKE, 5 MILLION CONSUMER USERS.  COMPUSERVE





        21  HAD JUST ANNOUNCED 4 MILLION, SO BY THIS TIME IT WAS





        22  PROBABLY GETTING CLOSE TO THAT.  AT THAT POINT IN TIME,





        23  THOSE WERE THE TWO LEADING CONSUMER SERVICE PROVIDERS IN





        24  NORTH AMERICA.





        25           AND I THINK I ALSO KNEW THAT AT&T, EVEN THOUGH�
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         1  ITS NUMBERS WERE SMALL, WAS ALSO GOING TO BE IN THE MIX,





         2  ALTHOUGH THAT'S NOT MENTIONED HERE, BUT THEIR NUMBERS WERE





         3  NOT BIG, ALTHOUGH THE NAME IS BIG.





         4           AND YOU START TO GET THOSE BIG SERVICE PROVIDERS





         5  WHO CATER TO THE CONSUMER AUDIENCE ON BOARD, AND YOU GET





         6  THEM TO BE A BROWSER, THEN YOU'RE GOING TO START TO HAVE





         7  MOST OF THE CONSUMER BROWSING AUDIENCE.





         8           MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.





         9           THE COURT:  ALL RIGHT.  WOULD YOU CARE TO PREDICT





        10  HOW LONG YOU'RE LIKELY TO BE?





        11           MR. WARDEN:  HOW ABOUT THREE MINUTES?





        12           THE COURT:  I LIKE THAT PREDICTION.





        13           MR. WARDEN:  AND I SUSPECT MR. COLBURN LIKES IT





        14  EVEN MORE.





        15           THE WITNESS:  AT LEAST AS MUCH, YOUR HONOR.  NOT





        16  THAT I'M NOT ENJOYING THIS, OF COURSE.





        17                     RECROSS-EXAMINATION





        18  BY MR. WARDEN:





        19  Q.   MR. COLBURN, GO TAKE A LOOK AT GOVERNMENT





        20  EXHIBIT 1150, WHICH MR. BOIES GAVE YOU A FEW MINUTES AGO.





        21  A.   CAN YOU REMIND ME WHAT THAT IS.





        22  Q.   IT'S NOTES FROM TECHNICAL MEETING BETWEEN AOL AND





        23  NETSCAPE MOUNTAIN VIEW EIGHT FOUR.  IT REFERRED YOU TO THE





        24  SECTION "SMALL DISK FOOTPRINT."





        25  A.   I GOT IT.�
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         1  Q.   I WANT TO GO TO THE SAME PLACE MR. BOIES WENT, WHICH





         2  IS FULL NETSCAPE NAVIGATOR--I MEAN, COMMUNICATOR 4.0 WAS





         3  ABOUT SIX MEGABYTES, TRIMMED DOWN ABOUT TWO MEGABYTES, AND





         4  THEN THE SMALLEST VERSION OF IE 4 IS ABOUT 14 MEGABYTES.





         5  BUT THEN YOU GO ON IN THE NEXT SENTENCE TO SAY, "MOREOVER,





         6  NETSCAPE NAVIGATOR 4"--IS THAT WHAT NN4 STANDS FOR?





         7  A.   THAT'S PROBABLY REASONABLE.





         8  Q.   --"IS AN APPLICATION, NOT AN OS UPGRADE."  AND IT





         9  SAYS, "APPROXIMATELY 85 PERCENT OF INTERNET EXPLORER FULL





        10  INSTALLATION GOES IN THE WINDOWS DIRECTORY."





        11           SO, IF WE TAKE THE 15 PERCENT OF INTERNET





        12  EXPLORER FULL INSTALLATION THAT DOESN'T GO IN THE WINDOWS





        13  DIRECTORY--IS NOT, IN OTHER WORDS, AN OPERATING SYSTEM





        14  UPGRADE--AND MULTIPLY THAT BY 14 MEGABYTES, WE GET 2.1





        15  AT--LEAST MY MATH GETS 2.1 MEGABYTES AS THE PORTION OF





        16  IE 4 THAT IS NOT AN OPERATING SYSTEM UPGRADE; IS THAT





        17  CORRECT?





        18  A.   IT'S, I THINK, AS YOU POINT OUT, MORE COMPLICATED





        19  THAN IT APPEARS.





        20           THERE IS A BUNCH OF ISSUES.  I THINK THE FACT





        21  THAT PART OF THIS IS CALLED FROM THE OPERATING SYSTEM, AND





        22  IF YOU'RE SITTING ON A COMPUTER WHERE AOL IS BUNDLED IN





        23  AND CAN LINK TO THE OPERATING SYSTEM TO GRAB SOME OF THE





        24  BROWSER--AND THIS IS, AGAIN, WHY BUNDLING IS SO CRITICAL





        25  FOR AOL--THEN THE SIZE OF THE BROWSER MAY BE LESS OF AN�
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         1  ISSUE BECAUSE IT'S ALREADY THERE, JUST AS IN THE CASE OF





         2  IF IT'S ALREADY THERE IN ANY EVENT; RIGHT?  BECAUSE





         3  IRRESPECTIVE OF THE SIZE, IT ALREADY COMES ONTO YOUR





         4  COMPUTER.  THE SIZE ISSUE IS A LESSER ISSUE.





         5           THE TIME WHEN THE SIZE ISSUE REALLY GETS CRITICAL





         6  IS WHEN YOU ARE DOING THINGS SUCH AS DOWNLOADING OR





         7  UPGRADING AND PEOPLE ARE DOING THIS REALTIME OR IT'S IN





         8  OTHER BUNDLING APPLICATIONS WHERE YOU DON'T HAVE THE, YOU





         9  KNOW, THE ADVANTAGE OF A CD OR UNLIMITED MEMORY, OR





        10  SOMEONE IS TRYING TO PUT THIS ON A MACHINE THAT MAY HAVE A





        11  DIFFERENT OPERATING SYSTEM, DOESN'T HAVE THE MEMORY THAT'S





        12  NECESSARY AND IS TRYING TO PUT TOO MUCH ON IT.





        13  Q.   ARE YOU FINISHED?





        14  A.   I DON'T KNOW.





        15  Q.   YOU TELL ME.  I HAVE BEEN FAR LESS THAN THREE





        16  MINUTES.





        17           YOU WILL AGREE WITH ME, WILL YOU NOT,





        18  MR. COLBURN, THAT MR. HAWKINS, ONE OF YOUR TECHNOLOGISTS,





        19  IS ADVISING YOU AND OTHERS IN THIS MEMORANDUM THAT IE 4 IS





        20  AN OPERATING SYSTEM UPGRADE, APPROXIMATELY 85 PERCENT OF





        21  WHICH GOES TO THE WINDOWS DIRECTORY; ISN'T THAT CORRECT?





        22  A.   YEAH.  I WOULD LIKE THE LANGUAGE--





        23  Q.   YES OR NO, PLEASE.





        24  A.   I WOULD HAVE THE LANGUAGE SPEAK FOR ITSELF.





        25  Q.   WELL, WHAT--YOU DON'T UNDERSTAND IT TO MEAN WHAT I�
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         1  SAID?





         2  A.   NOTHING MORE THAN I EXPLAINED TO YOU ON THE FIRST





         3  ANSWER.





         4  Q.   I DON'T THINK I GOT MUCH OUT OF THE FIRST ANSWER.





         5           MY QUESTION IS:  ISN'T MR. HAWKINS, ONE OF AOL'S





         6  TECHNOLOGISTS, ADVISING YOU IN THIS MEMORANDUM--YOU AND





         7  THE OTHER ADDRESSEES--THAT IE 4 IS AN OPERATING SYSTEM





         8  UPGRADE, APPROXIMATELY 85 PERCENT OF WHICH GOES IN THE





         9  WINDOWS DIRECTORY?  ISN'T THAT WHAT HE'S TELLING YOU IN





        10  THE SENTENCE THAT WE HAVE BEEN LOOKING AT?





        11  A.   WHAT HE SAYS, AND I WILL QUOTE IN A PARENTHETICAL,





        12  APPROXIMATELY 85 PERCENT OF IE FULL INSTALLATION GOES IN





        13  THE WINDOWS DIRECTORY.





        14  Q.   AND HE SAYS NETSCAPE NAVIGATOR IS AN APPLICATION, NOT





        15  AN OS UPGRADE.  DOESN'T THAT SUGGEST TO YOU THAT IE 4 IS





        16  AN OS UPGRADE?





        17  A.   AGAIN, I WOULDN'T WANT TO SPECULATE.  I WOULD LET THE





        18  LANGUAGE SPEAK FOR ITSELF.





        19  Q.   SO, WHEN YOU RECEIVE THE MEMORANDUM LIKE THIS FROM





        20  MR. HAWKINS, YOU DON'T USE YOUR OWN BRAIN TO DETERMINE





        21  WHAT HE'S TELLING YOU.  YOU JUST READ THE WORDS AND SAY





        22  THAT'S WHAT THEY MEAN, THEY MEAN THAT, I DON'T KNOW WHAT





        23  THEY MEAN, THEY MEAN WHAT HE WROTE?





        24  A.   WELL, I THINK YOU HAVE SEEN THE E-MAILS FROM





        25  MR. HAWKINS.  I'M NOT SURE WHAT YOU WOULD DO WITH THEM.�
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         1  Q.   I DON'T WORK FOR AMERICA ONLINE, AND MR. HAWKINS





         2  DOESN'T REPORT TO ME BUSINESS OR INFORMATION THAT I





         3  REQUIRE TO CONDUCT MY BUSINESS EVERY DAY.





         4           MR. WARDEN:  OKAY, MY LAST QUESTION, YOUR HONOR,





         5  IS...





         6  BY MR. WARDEN:





         7  Q.   JUST TO BE ABSOLUTELY CLEAR, MR. COLBURN, IT IS TRUE,





         8  IS IT NOT, THAT EVERY ONE OF AMERICA ONLINE'S SUBSCRIBERS





         9  HAS A FREE AND UNFETTERED CHOICE TO USE NETSCAPE





        10  WEB-BROWSING SOFTWARE IF HE WISHES?





        11  A.   YES, IF THEY CAN FIGURE OUT HOW TO GET TO IT.





        12  Q.   AND THERE ARE A LOT OF WAYS TO GET TO IT, INCLUDING





        13  NETSCAPE'S OWN WEB SITE FROM WHICH IT CAN BE DOWNLOADED





        14  OVER THE INTERNET; NETSCAPE'S PARTNERSHIP ARRANGEMENTS,





        15  WHICH ARE GOING TO CARPET BOMBING AROUND THE COUNTRY AND





        16  SO FORTH, ISN'T THAT TRUE, MR. COLBURN?





        17  A.   NOT TO MY ARGUMENTATIVE, I WOULD SAY IT'S DIFFICULT





        18  FOR OUR CONSUMERS TO USE OTHER BROWSERS.





        19  Q.   TO USE THEM?





        20  A.   YES, TO FIND THEM AND USE THEM.





        21  Q.   TO USE THEM.  WHAT'S DIFFICULT ABOUT USING THEM?





        22  A.   WELL, I MEAN, IF YOU'RE A MEMBER OF THE AOL SERVICE





        23  AND YOU ALREADY HAVE AN INTEGRATED BROWSER, IT IS NOT





        24  TRIVIAL TO GO OUT AND GET A NEW BROWSER, MINIMIZE THE





        25  EXISTING BROWSER, LOAD IT IN, AND HAVE THAT BECOME YOUR�
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         1  DEFAULT BROWSER.





         2  Q.   AND THAT CAN BE DONE BY ANY ONE OF YOUR SUBSCRIBERS





         3  WHO WANTS TO DO IT; ISN'T THAT CORRECT?





         4  A.   YES.  MY ONLY POINT--





         5  Q.   THANK YOU.





         6  A.   --IT'S DIFFICULT.





         7           I WILL SUFFICE TO SAY YES.





         8  Q.   THANK YOU.





         9                 FURTHER REDIRECT EXAMINATION





        10  BY MR. BOIES:





        11  Q.   MR. COLBURN, IS THAT EASY OR DIFFICULT TO DO?





        12  A.   DO I HAVE TO ANSWER THAT, YOUR HONOR?





        13           THE COURT:  I THINK THAT'S A GOOD NOTE TO END THE





        14  AFTERNOON ON.





        15           MAY I HAVE SOME PREVIEW OF WHAT WE CAN EXPECT ON





        16  MONDAY?





        17           MR. BOIES:  YOUR HONOR, OUR WITNESS ON MONDAY





        18  WILL BE MR. TEVANIAN FROM APPLE.





        19           THE COURT:  ALL RIGHT.





        20           MR. BOIES:  OUR WITNESS A WEEK FROM MONDAY WILL





        21  BE MR. MCGEADY FROM INTEL.  IF WE HAVE TIME FOR A SECOND





        22  WITNESS NEXT WEEK--OPTIMIST THAT I AM--IT WILL BE





        23  MR. WEADOCK.  BUT, IF MR. WEADOCK DOES NOT GET ON NEXT





        24  WEEK, HE WILL FOLLOW MR. MCGEADY BECAUSE, FOR SCHEDULING





        25  PURPOSES, WE HAVE TO PUT MR. MCGEADY ON A WEEK FROM�
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         1  MONDAY.





         2           THE COURT:  ALL RIGHT.  FAIR ENOUGH.  HAVE A NICE





         3  HALLOWEEN.





         4           (WHEREUPON, AT 3:58 P.M., THE HEARING WAS





         5  ADJOURNED UNTIL 10:00 A.M., NOVEMBER 2, 1998.)





         6





         7





         8





         9





        10





        11





        12
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        15
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        25�
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         1                   CERTIFICATE OF REPORTER





         2





         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO





         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE





         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO





         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER





         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING





         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE





         9  PROCEEDINGS.





        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,





        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS





        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE





        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.





        14


                                    ______________________
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