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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED



          3   STATES VERSUS MICROSOFT AND CIVIL ACTION 98-1233, STATE OF



          4   NEW YORK, ET AL., VERSUS MICROSOFT.



          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          6   THE PLAINTIFF.



          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          8   WILLIAM NEUKOM FOR THE DEFENDANT.



          9             THE COURT:  I UNDERSTAND YOU HAVE GOT A COUPLE OF



         10   DUCKS YOU WANT TO FLY PAST ME BEFORE YOU --



         11             MR. WARDEN:  THERE ARE TWO TOPICS.  ONE IS THE



         12   INFORMATION THAT I REQUESTED YESTERDAY, WHICH THE WITNESS



         13   NOW HAS.  AND THE OTHER IS THE SAME TOPIC THAT WE HAD THE



         14   CLOSED SESSION WITH NETSCAPE FOR, CURRENT NEGOTIATIONS.



         15             THE COURT:  ALL RIGHT.  IS COUNSEL FOR AOL HERE?



         16             MR. SIMMS:  JOE SIMMS, REPRESENTING AOL AND THE



         17   WITNESS.



         18             THE COURT:  ALL RIGHT, MR. SIMMS.  WHAT IS IT THAT



         19   YOU WOULD LIKE TO REQUEST?



         20             MR. SIMMS:  WE'VE RETRIEVED THE INFORMATION THAT



         21   MR. WARDEN ASKED FOR YESTERDAY.  THE INFORMATION IS, YOUR



         22   HONOR, QUITE CURRENT INFORMATION, INCLUDING UP TO THE



         23   MOST-CURRENT -- MOST-RECENT FISCAL YEAR.  AND IT IS HIGHLY



         24   SENSITIVE, CONFIDENTIAL BUSINESS INFORMATION WHICH IS NOT



         25   RELEASED -- NOT AVAILABLE TO THE PUBLIC.
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          1             THE INFORMATION, IF IT WAS MADE AVAILABLE TO THE



          2   PUBLIC, AND THUS TO THE BUSINESS PARTNERS TO WHOM THIS



          3   INFORMATION RELATES, WOULD OBVIOUSLY CHANGE THE COMPETITIVE



          4   DYNAMICS OF THOSE RELATIONSHIPS, AND SO WE WOULD ASK THAT



          5   THAT INFORMATION BE BROUGHT BEFORE THIS COURT AND THAT THE



          6   WITNESS TESTIFY TO IT IN CLOSED SESSION WITH ONLY OUTSIDE



          7   COUNSEL FOR THE PARTIES PRESENT.



          8             THE COURT:  ALL RIGHT.



          9             MR. WARDEN:  WE CONCUR IN THE REQUEST FOR A CLOSED



         10   SESSION, BUT WE DO NOT CONCUR IN THE PROPOSED EXCLUSION OF



         11   INSIDE COUNSEL.  TODAY WE HAVE HERE MR. NEUKOM AND



         12   MR. HEINER ONLY, I BELIEVE, FROM THE COMPANY.  MR. NEUKOM,



         13   OF COURSE, IS THE CORPORATE REPRESENTATIVE AT THIS



         14   PROCEEDING.  AND THAT LEAVES MR. HEINER, WHO IS COUNSEL OF



         15   RECORD, AS MR. NEUKOM IS IN THIS CASE.  AND WE THINK, JUST



         16   AS WITH THE NETSCAPE CLOSED SESSION, THERE IS NO REASON TO



         17   EXCLUDE THEM.



         18             THE COURT:  MR. SIMMS, IF THE IN-HOUSE COUNSEL WHO



         19   ARE PRESENT IN THIS CASE HAVE BEEN ADMITTED PRO HAC VICE AND



         20   ARE, THEREFORE, SUBJECT TO ALL THE DISCIPLINARY RULES OF



         21   THIS COURT AND THE D.C. BAR, AND WERE SUBJECT, ALSO IN



         22   CONNECTION WITH THE EVIDENCE THAT WOULD BE TAKEN, TO AN



         23   ABSOLUTE PROHIBITION THAT THAT INFORMATION BE IMPARTED TO



         24   THEIR CORPORATE SUPERIORS, WOULD THAT ALLAY YOUR CONCERNS?



         25             MR. SIMMS:  MY CONCERN, YOUR HONOR, IS THAT OUR
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          1   UNDERSTANDING IS THAT THE INSIDE COUNSEL WHO ARE HERE --



          2   AND, IN PARTICULAR MR. NEUKOM -- ARE SENIOR BUSINESS



          3   EXECUTIVES WITH NETSCAPE WHO ARE -- I AM SORRY -- WITH



          4   MICROSOFT, WHO ARE INVOLVED IN BUSINESS STRATEGIC AND



          5   BUSINESS OPERATIONS DECISIONS, AS WELL AS LEGAL DECISIONS.



          6             I HAVE NO DOUBT THAT THEY WOULD COMPLY WITH THE



          7   APPLICABLE RULES AND THIS COURT'S ORDERS, BUT THEY HAVE THIS



          8   INFORMATION IN THEIR HEAD AND THEY CAN'T SEGREGATE IT INSIDE



          9   THEIR HEAD.



         10             THIS IS, AS I SAID, YOUR HONOR, INFORMATION ABOUT



         11   THE PAYMENTS THAT AOL MAKES TO OEM'S TO ATTRACT DESKTOP



         12   PLACEMENT OR SIMILAR -- AND THESE ARE, OBVIOUSLY, VERY



         13   SENSITIVE SUBJECTS FOR US IN OUR COMPETITION WITH MSN.



         14             THE COURT:  I CAN UNDERSTAND THAT.



         15             MR. WARDEN, CAN YOU TELL ME WHY IT IS OF



         16   PARTICULAR IMPORTANCE TO YOU THAT IN-HOUSE COUNSEL REMAIN?



         17   THIS SITUATION IS NOT COMPARABLE TO THE ONE THAT WE



         18   CONFRONTED YESTERDAY WHEN YOU HAD AN IN-HOUSE LAWYER FOR



         19   MICROSOFT WHO WAS UNIQUELY QUALIFIED TO TAKE A DEPOSITION.



         20             MR. WARDEN:  NO, BUT I DO THINK IT'S COMPARABLE TO



         21   A NETSCAPE CLOSED SESSION.



         22             THE COURT:  NETSCAPE DIDN'T ASK THAT IN-HOUSE



         23   COUNSEL BE EXCLUDED.



         24             MR. WARDEN:  MAYBE THEY DID AND THEN THEY WITHDREW



         25   IT.  I CAN'T REMEMBER, BUT THEY CERTAINLY DISCUSSED IT WITH
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          1   ME.  I'M NOT SUGGESTING THAT --



          2             THE COURT:  THEY DIDN'T MAKE THE REQUEST OF ME.



          3             MR. WARDEN:  I THINK, YOUR HONOR, THAT OUR



          4   POSITION IS SIMPLY TWO-FOLD.  ONE, MR. NEUKOM IS NOT A



          5   BUSINESS MANAGER AT MICROSOFT.  HE IS NOT INVOLVED IN



          6   CONDUCTING THE BUSINESS OPERATIONS OF THE COMPANY.



          7             THE COURT:  I HAVE SOME MISGIVINGS ABOUT THAT.



          8             MR. WARDEN:  WELL, I WILL LET HIM SPEAK FOR



          9   HIMSELF DIRECTLY --



         10             COURT THE:  HE IS IN-HOUSE COUNSEL.  HE IS



         11   SUI GENERIS.



         12             MR. WARDEN:  -- TO THE COURT, IF THE COURT WISHES,



         13   BUT OUR POSITION OTHERWISE IS THAT IN-HOUSE COUNSEL ARE AN



         14   INTEGRAL PART OF THE TEAM OF DEFENSE LAWYERS APPEARING IN



         15   THIS CASE ON BEHALF OF OUR MUTUAL CLIENT AND THAT THEY



         16   SHOULD BE FULLY ENTITLED TO PARTICIPATE IN ALL ASPECTS OF



         17   THE PROCEEDING AND, AS YOUR HONOR NOTED, THEY HAVE BEEN



         18   ADMITTED PRO HAC VICE FOR THAT PURPOSE.



         19             LET ME ADD THAT IN THE CASE OF MR. NEUKOM, TO WHOM



         20   PARTICULAR OBJECTION HAS BEEN MADE BY MR. SIMMS, HE IS



         21   MICROSOFT IN THIS COURTROOM.  HE IS THE CORPORATE



         22   REPRESENTATIVE TO THIS PROCEEDING, AND HIS EXCLUSION IS THE



         23   EXCLUSION OF MICROSOFT FROM THIS PROCEEDING.



         24             THE COURT:  MICROSOFT HAS OTHERS WHO CAN REPRESENT



         25   THE CORPORATE ENTITY.
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          1             MR. WARDEN:  WELL, HE IS THE DESIGNATED CORPORATE



          2   REPRESENTATIVE AT THIS TRIAL.



          3             THE COURT:  HE IS ALSO CORPORATE GENERAL COUNSEL.



          4             MR. WARDEN:  THAT HE IS.  I THINK, IN FACT, THE



          5   FACT THAT WE DESIGNATED MR. NEUKOM, GENERAL COUNSEL AND A



          6   LAWYER WHO HAS BEEN ADMITTED PRO HAC VICE TO PARTICIPATE IN



          7   THE PROCEEDING, WHEN WE COULD HAVE DESIGNATED A NONLAWYER



          8   EXECUTIVE AS THE CORPORATE REPRESENTATIVE AT THE PROCEEDING,



          9   SHOWS HOW FAR WE HAVE GONE TO ACCOMMODATE CONCERNS SUCH AS



         10   THOSE ADDRESSED BY MR. SIMMS.  I THINK THERE IS ABSOLUTELY



         11   NO BASIS FOR EXCLUDING THE PARTY DEFENDANT FROM THIS



         12   SESSION.



         13             THE COURT:  I WILL GIVE YOU AN OPPORTUNITY TO GET



         14   A SUBSTITUTE CORPORATE REPRESENTATIVE HERE, IF YOU WISH, BUT



         15   I AM GOING TO GRANT THE MOTION TO EXCLUDE IN-HOUSE COUNSEL,



         16   AND I WILL TAKE THIS EVIDENCE IN CAMERA.



         17             MR. WARDEN:  OKAY.  YOUR HONOR, I AM NOT SURE WHY



         18   A SUBSTITUTE -- ANOTHER CORPORATE REPRESENTATIVE WOULD BE



         19   MORE SATISFACTORY TO MR. SIMMS.  I AM PUZZLED A BIT BY THAT.



         20   BUT WE COULD CALL IN ONE OF THE PEOPLE OUT IN THE HALL, LIKE



         21   MR. CHASE, WHO PARTICIPATES IN THIS BUSINESS.



         22             THE COURT:  THAT IS MR. SIMMS' PROBLEM,



         23   MR. WARDEN.  I CANNOT EXCLUDE A PARTY FROM THE COURTROOM.  I



         24   CAN EXCLUDE IN-HOUSE COUNSEL.



         25             MR. SIMMS:  YOUR HONOR, THE ONLY COMMENT I WOULD
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          1   MAKE ON THAT IS THAT WE WOULD -- OBVIOUSLY, IF THEY WERE



          2   GOING TO SUBSTITUTE A CORPORATE REPRESENTATIVE, WE WOULD ASK



          3   THAT THAT BE A REPRESENTATIVE WHO IS NOT IN A POSITION TO



          4   USE THIS INFORMATION IN A WAY WHICH WOULD BE ADVERSE TO AOL.



          5             THE COURT:  I CANNOT DICTATE TO THEM WHO THEY



          6   WOULD HAVE AS A CORPORATE REPRESENTATIVE.  THEY ARE ENTITLED



          7   TO BE REPRESENTED IN THE COURTROOM IN ANY ADVERSARY



          8   PROCEEDING.



          9             NOW IT MAY BE THAT YOU WOULD PREFER TO REMAIN WITH



         10   THE DEVIL YOU KNOW THAN GO TO THE DEVIL THAT YOU DON'T KNOW,



         11   IN PARTICULAR, IN VIEW OF THE FACT THAT MR. NEUKOM IS ALSO



         12   ADMITTED PRO HAC VICE HERE AND IS SUBJECT TO THE



         13   DISCIPLINARY RULES OF HIS PROFESSION.



         14             MR. SIMMS:  I THINK UNDER THE CIRCUMSTANCES, YOUR



         15   HONOR, I WOULD ASK THAT IF MR. NEUKOM BE ALLOWED TO REMAIN



         16   AS THE CORPORATE REPRESENTATIVE, NO OTHER INSIDE COUNSEL BE



         17   ALLOWED TO REMAIN.



         18             THE COURT:  FAIR ENOUGH.



         19             MR. SIMMS:  THANK YOU.



         20             THE COURT:  ALL RIGHT.  THE FOLLOWING PROCEEDINGS



         21   ARE TAKEN IN CAMERA AND THE RECORD IS SEALED, IF THAT IS THE



         22   SUBJECT THAT YOU'RE GOING TO PROCEED WITH.



         23             MR. WARDEN:  YES.  WE THOUGHT WE WOULD GET THAT --



         24   IT WOULD BE LESS DISRUPTIVE TO GET IT OUT OF THE WAY NOW



         25   BEFORE EVERYONE TROOPED IN, IF THAT'S AGREEABLE TO THE
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          1   COURT.



          2             THE COURT:  FAIR ENOUGH.



          3             (IN CAMERA SESSION WAS FILED UNDER SEAL.)



          4



          5



          6



          7



          8



          9



         10



         11



         12



         13



         14



         15



         16



         17



         18



         19



         20



         21



         22



         23



         24



         25
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          1             (AFTER RECESS.)



          2             THE COURT:  THE TRANSCRIPT OF THE PROCEEDINGS



          3   PRIOR TO MY CONCLUDING WE SHOULD GO IN CAMERA WILL INDICATE



          4   THE EVIDENCE THAT WAS TAKEN IN CLOSED SESSION REPRESENTED



          5   SENSITIVE COMMERCIAL INFORMATION WHICH I DETERMINED COULD



          6   PROPERLY BE TAKEN UNDER SEAL.  AND WE'RE BACK ON THE PUBLIC



          7   RECORD.



          8             MR. WARDEN?



          9             MR. WARDEN:  THANK YOU, YOUR HONOR.



         10            (DAVID COLBURN, PLAINTIFFS' WITNESS, PREVIOUSLY



         11   SWORN.)



         12                    CROSS EXAMINATION (CONTINUED.)



         13   BY MR. WARDEN:



         14   Q.  MR. COLBURN, DID YOU MEAN TO SUGGEST IN YOUR TESTIMONY



         15   YESTERDAY THAT ONCE MICROSOFT HAD OFFERED THE ONLINE



         16   SERVICES FOLDER, IT WOULD BE -- IT WAS IMPOSSIBLE FOR



         17   NETSCAPE TO BE COMPETITIVE IN THE NEGOTIATIONS TO BECOME THE



         18   BROWSER TECHNOLOGY FOR YOUR PROPRIETARY CLIENT?



         19   A.  I WOULD SAY "IMPOSSIBLE" IS A STRONG WORD, BUT WE



         20   THOUGHT FROM ANY BUSINESS PRACTICALITY THAT WE SAW, THAT THE



         21   VALUE OF THAT WAS SO HIGH, BECAUSE IT GAVE US RELATIVE



         22   PARITY WITH MSN AND ALL THE REASONS I WENT INTO YESTERDAY



         23   THAT WE COULDN'T FORESEE NETSCAPE MATCHING THAT VALUE.



         24   Q.  OKAY.  LET ME DRAW YOUR ATTENTION TO DEFENDANT'S EXHIBIT



         25   1342, PLEASE, WHICH HAS ALREADY BEEN RECEIVED IN EVIDENCE.
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          1   A.  SHOULD I FIND IT?



          2   Q.  YOU PROBABLY HAVE IT THERE, BUT MS. WHEELER WILL PUT IT



          3   ON THE ELMO.  YOU SAW IT YESTERDAY.  THIS IS AN E-MAIL FROM



          4   STEVE CASE TO, AMONG OTHERS, YOU.  AND THE FIRST PARAGRAPH



          5   SAYS --



          6   A.  I AM SORRY.  CAN YOU GIVE ME A COPY?



          7   Q.  THERE SHOULD BE ONE THERE.  1342.  IT'S AN E-MAIL DATED



          8   JANUARY 24, 1996.



          9   A.  I HAVE GOT IT.



         10   Q.  THANK YOU.



         11             THE FIRST PARAGRAPH OF TEXT READS:  FROM A PURE



         12   TECHNOLOGY STANDPOINT, IT DOES LOOK LIKE MICROSOFT MAY WIN



         13   THIS ONE.  COUPLE THAT WITH THEIR DISTRIBUTION, PAREN, OS,



         14   CLOSE PAREN, MUSCLE, THEN NETSCAPE CLEARLY HAS AN UPHILL



         15   BATTLE.  SO WE DO NEED A VERY STRONG DEAL WITH NETSCAPE, WEB



         16   PROGRAMMING, BOARD SEAT, ET CETERA, TO GO WITH THEM.  AT



         17   THIS POINT, WE HAVE THAT.



         18             I AM GOING TO STOP THERE AND SAY, WAS THAT A TRUE



         19   STATE OF FACTS AS OF JANUARY 24, 1996, THAT YOU HAD A



         20   STRONG-ENOUGH DEAL TO GO WITH NETSCAPE?



         21   A.  THIS IS STEVE'S PERSPECTIVE.  I DON'T RECALL A



         22   PERSPECTIVE AS OF THAT DATE, PER SE.  AGAIN, I DON'T KNOW



         23   WHERE WE WERE WITH THE MICROSOFT DEAL AT THAT TIME, BECAUSE



         24   THROUGHOUT THAT NEGOTIATION, WE WERE NAILING DOWN WHAT THE



         25   ONLINE SERVICES FOLDER MEANT:  WHAT WE WERE GOING TO GET AND
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          1   WHAT PROTECTIONS THAT MICROSOFT WOULDN'T PUT OTHER THINGS IN



          2   FRONT OF IT TO DEVALUE IT.  WERE THERE BOUNTIES; WERE THERE



          3   NOT?  WERE THERE ROYALTY-FREE LICENSES; WERE THERE NOT?  I



          4   MEAN, JUST A HOST OF THINGS THAT WERE STILL IN FLUX.



          5   Q.  NOW, MR. CASE CONTINUES:  BUT IF IT GETS WATERED DOWN,



          6   IT MAY BE MICROSOFT TIME, AS DIFFICULT AS THAT PROSPECT MAY



          7   SEEM.



          8             AND ISN'T IT A FACT THAT NETSCAPE DID WATER DOWN



          9   ITS DEAL AFTER JANUARY 24, 1996?



         10   A.  TO THE EXTENT THAT WHAT WAS SAID BEFORE FROM A TIMING --



         11   I AM REFERRING TO THE SECOND SENTENCE THAT SAID WEB



         12   PROGRAMMING AND BOARD SEAT WERE ALL ON THE TABLE -- IT DID



         13   GET WATERED DOWN FROM THERE.



         14             AS I TOLD YOU BEFORE, ONCE MICROSOFT PUT THE FULL



         15   FORCE AND CREDIT OF THE DESKTOP WITH ALL THE OTHER



         16   PROTECTIONS WE GOT, IT WAS MY ESTIMATION AT THAT POINT IN



         17   TIME NETSCAPE WAS NOT IN A POSITION TO MATCH THAT VALUE.



         18             AND, AS A RESULT, IF I MAY ADD, WE TOOK A



         19   DIFFERENT TACK IN FINISHING OUT THE NETSCAPE NEGOTIATIONS.



         20   THINGS WE WERE PUSHING FOR, WE PUSHED BACK FROM, BECAUSE WE



         21   KNEW WE WERE GOING TO HAVE TO GIVE VIRTUAL EXCLUSIVITY TO



         22   MICROSOFT, SO WE KNEW WE WERE ENDING UP IN A RELATIONSHIP



         23   WITH NETSCAPE THAT WAS NOT GOING TO BE THE STRATEGIC



         24   RELATIONSHIP WE HAD STARTED OUT WITH.



         25   Q.  SO YOU HAD REACHED THE CONCLUSION SOME POINT BEFORE
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          1   MARCH -- JANUARY OR FEBRUARY -- THAT YOU WERE GOING TO GO



          2   WITH MICROSOFT, BUT YOU STILL KEPT NEGOTIATING WITH



          3   NETSCAPE.  YOU JUST DIDN'T ASK FOR AS MUCH; IS THAT RIGHT?



          4   A.  AT SOME POINT IN TIME -- AND IT MAY HAVE BEEN VERY CLOSE



          5   TO WHEN WE ACTUALLY SIGNED THE DEAL WITH MICROSOFT -- WE



          6   DETERMINED WE WERE GOING TO GO WITH THEM FOR A VIRTUAL



          7   EXCLUSIVITY, BUT, AGAIN, WE ALSO WANTED TO CONTINUE TO HAVE



          8   SOME RELATIONSHIP WITH NETSCAPE, AND WE ATTEMPTED AND DID



          9   NEGOTIATE IN OUR MIND A DEAL THAT ALLOWED US TO HAVE THE



         10   MICROSOFT RELATIONSHIP AND AS RICH -- NOT IN TERMS OF



         11   DOLLARS, BUT OVERALL RELATIONSHIP -- WITH NETSCAPE AS WE



         12   COULD CONSISTENT WITH THAT.



         13   Q.  NOW, ISN'T IT TRUE THAT, IN THE COURSE OF YOUR



         14   NEGOTIATIONS, NETSCAPE KEPT PUTTING THINGS ON THE TABLE,



         15   THEN TAKING THEM OFF, AND PUTTING THEM BACK ON THE TABLE AND



         16   GENERALLY VACILLATING ABOUT WHAT KIND OF A DEAL THEY WOULD



         17   MAKE WITH YOU?



         18   A.  I THINK IT'S FAIR TO SAY THAT IT WAS VERY TOUGH



         19   NEGOTIATIONS, AS IT WAS WITH MICROSOFT.  THE THING WITH



         20   NETSCAPE, THOUGH, IT WAS A MUCH MORE COMPLICATED



         21   NEGOTIATION, BECAUSE WHAT WE WERE TRYING TO DO THERE WAS PUT



         22   IN PLACE A VERY OVERALL STRATEGIC ALLIANCE WITH A NUMBER OF



         23   FACTORS:  WEB PROGRAMMING, THE BROWSER, BUYING SERVERS, YOU



         24   KNOW, ET CETERA, ET CETERA.  WHEREAS WITH MICROSOFT, REALLY



         25   IT WAS A DIFFERENT FOCUS.  IT WAS MORE JUST LICENSING A
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          1   BROWSER AND THOSE KIND OF COMPONENTS.



          2             MR. WARDEN:  OKAY.  I NOW HAVE PLACED BEFORE THE



          3   WITNESS AND OFFER DEFENDANT'S EXHIBIT 1750, AN E-MAIL FROM



          4   STEVE CASE TO, AMONG OTHERS, THE WITNESS, DATED JANUARY 4,



          5   1996.  THIS IS BATES NUMBERS 1078 THROUGH 1080.



          6             MR. BOIES:  NO OBJECTION, YOUR HONOR.



          7             THE COURT:  DEFENDANT'S 1750 IS ADMITTED.



          8                                   (WHEREUPON, DEFENDANT'S



          9                                   EXHIBIT NUMBER 1750 WAS



         10                                   RECEIVED IN EVIDENCE.)



         11   BY MR. WARDEN:



         12   Q.  NOW, THIS E-MAIL IS 20 DAYS BEFORE THE ONE WE JUST



         13   LOOKED AT; ISN'T THAT CORRECT?



         14   A.  LET ME CHECK.  YES.



         15   Q.  AND IN THE ONE WE JUST LOOKED AT, MR. CASE SAID YOU HAD



         16   A VERY STRONG DEAL WITH NETSCAPE, INCLUDING WEB PROGRAMMING



         17   AND A BOARD SEAT.



         18             HERE WE GO BACK 20 DAYS AND HE SAYS:  "I SPOKE



         19   WITH BARKSDALE FOR ABOUT AN HOUR.  I EXPRESSED OUR CONCERN



         20   THAT THEY SEEM TO BE BACK-PEDALING ON SOME ISSUES AND LOSING



         21   SIGHT OF THE STRATEGIC VALUE OF THE ALLIANCE (I.E., THEY



         22   WERE VIEWING IT MORE AS OF A SHOTGUN MARRIAGE VERSUS TRUE



         23   LOVE) AND THAT ALSO THE PROCESS WAS TAKING TOO LONG."



         24             SO 20 DAYS BEFORE, HE WAS BACK-PEDALING.  AND IF



         25   WE GO ON TO PAGE 2, ITEM NUMBER 4, HE SAYS -- MR. CASE SAYS:
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          1   "AFTER FURTHER CONSIDERATION, HE" -- BARKSDALE -- "HAS A



          2   REAL PROBLEM WITH THE BOARD SEAT, AS HE THINKS OTHER



          3   CUSTOMERS WILL HAVE A REAL PROBLEM WITH IT, AS THEY WILL



          4   THINK WE HAVE AN INSIDE TRACK AND ACCESS TO INFO."



          5             DO YOU SEE THAT?



          6   A.  YES, I DO.



          7   Q.  THEN ON DOWN, MR. CASE CONTINUES, NEAR THE BOTTOM OF THE



          8   PAGE:  "FOR EXAMPLE, I TOLD HIM IF THERE WAS INDEED NO BOARD



          9   SEAT, WE WOULD HAVE TO COMPLETELY RUN THEIR WEB SITE SO



         10   THERE IS NO RISK OF CONTENTION THERE."



         11             WHAT DOES THAT MEAN?



         12   A.  I WOULD BE SPECULATING.



         13   Q.  WELL, WHAT DID IT MEAN TO YOU WHEN YOU RECEIVED THE



         14   E-MAIL FROM THE CHIEF EXECUTIVE OFFICER OF YOUR COMPANY THAT



         15   WE ARE NOW LOOKING AT?



         16   A.  I DON'T HAVE A RECOLLECTION OF WHAT IT MEANT TO ME AT



         17   THAT TIME.



         18   Q.  ARE YOU GENERALLY ABLE TO COMPREHEND MESSAGES YOU



         19   RECEIVE FROM MR. CASE?



         20   A.  I THINK THAT'S A FAIR STATEMENT.



         21   Q.  OKAY.  LOOKING AT THIS MESSAGE, AS YOU SIT HERE TODAY,



         22   WHAT DOES IT MEAN?



         23   A.  AS I SIT HERE TODAY, MY BEST GUESS IS THAT THERE WAS



         24   SOME DISCUSSION OVER HOW MUCH OF THE WEB SITE WE WERE GOING



         25   TO BE PROGRAMMING VERSUS HOW MUCH THEY WOULD BE PROGRAMMING.
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          1   AND IT APPEARS THAT MR. CASE SEEMS A LITTLE BIT -- FEELS



          2   BETTER ABOUT SPLITTING THAT UP IF WE'RE ON THE BOARD AND WE



          3   HAVE THAT KIND OF RELATIONSHIP, WHEREAS, IF WE'RE NOT ON THE



          4   BOARD, IT SEEMS THAT HE FEELS WE NEED TO HAVE MORE



          5   PROGRAMMING ABILITY OVER MORE OF THE WEB SITE.



          6   Q.  AND YOU'RE TALKING ABOUT NETSCAPE'S WEB SITE?



          7   A.  YES, I AM.



          8   Q.  NOW, GOING BACK TO THE FIRST PAGE, PARAGRAPH NUMBER 1



          9   DISCUSSES -- MR. CASE SETS OUT AS A BIG ISSUE "DEFINING THE



         10   SCOPE OF THE AOL LICENSE SO THAT WE HAD THE RIGHT TO DO WHAT



         11   WE NEEDED TO DO IN THE CONSUMER SPACE, AND HAD THE `BETTER



         12   THAN MFN' PARTNERSHIP PRICING, WHILE NOT CREATING A LOOPHOLE



         13   IN THE DEAL THAT EFFECTIVELY ALLOWED US TO GIVE AWAY



         14   BROWSERS FREE TO ANY COMPANY WE HAD ANY INTEREST (EVEN JUST



         15   1 PERCENT) IN, OR TO UNDERCUT NETSCAPE IN THEIR CORE



         16   ENTERPRISE BUSINESS; BASICALLY HE CONCEDES WE ARE A KEY



         17   PARTNER AND SHOULD BE TREATED DIFFERENTLY IN THE CONSUMER



         18   SPACE, BUT THE CORNERSTONE OF NETSCAPE'S BUSINESS IS



         19   ENTERPRISE AND THEY NEED TO PROTECT THAT TURF."



         20             NOW, IS THIS ANOTHER REFERENCE TO THE DIVISION OF



         21   MARKETS OR LABORS BETWEEN YOU AND NETSCAPE THAT WAS UNDER



         22   DISCUSSION, WHEREBY YOU WOULD DO THE CONSUMER BUSINESS,



         23   INCLUDING WEB CONTENT, AND THEY WOULD DO ENTERPRISE



         24   BUSINESS, INCLUDING SERVERS?



         25   A.  NO.  AND, AGAIN, THE DIVISION OF MARKETS IS YOUR
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          1   VERBIAGE, NOT MINE.



          2   Q.  WHAT IS THIS, IF IT ISN'T WHAT I JUST SUGGESTED?



          3   A.  WHAT THIS TALKS ABOUT IS THAT AOL WAS LOOKING -- WHEN I



          4   WALKED THROUGH THE FIVE FACTORS FOR YOU YESTERDAY OF WHY AOL



          5   SELECTS A BROWSER OR WAS LOOKING FOR IN SELECTING A BROWSER,



          6   ONE OF THE ISSUES WAS THE COST.  AND WE WERE PUSHING



          7   NETSCAPE TO SAY IF WE'RE GOING TO TAKE THIS BROWSER AND PUT



          8   INTO ALL OUR CLIENTS, IT BETTER HAVE A VERY SMALL COST TO



          9   US, BECAUSE, AS THE SERVICE GREW, AS WE HAD HOPED, BUT



         10   DIDN'T KNOW, WE DIDN'T WANT TO HAVE SORT OF LEG IRONS ON US.



         11             AND NETSCAPE WAS WILLING TO MOVE THERE, BUT THEIR



         12   CONCERN WAS, "WELL, IF I GIVE YOU A CERTAIN KIND OF PRICING



         13   IN THE CONSUMER SPACE, I STILL WANT TO BE ABLE TO CHARGE FOR



         14   THIS IN THE ENTERPRISE SPACE TO MY ENTERPRISE CUSTOMERS.



         15   AND HOW DO I MAKE SURE THEN IN AN MFN, OR WHATEVER OTHER



         16   TYPE OF SYSTEM OR TACTIC WE COME UP WITH, THAT I DON'T



         17   SACRIFICE THAT BUSINESS WHERE I AM ABLE TO CHARGE AND OBTAIN



         18   REVENUES"?



         19   Q.  OKAY.  GOING TO THE NEXT NUMBER, 2, MR. CASE SAYS



         20   MR. BARKSDALE HAD SAID A BIG ISSUE WAS "HOW TO DEFINE THE



         21   WEB PROGRAMMING EFFORT -- AND SPECIFICALLY WHAT NETSCAPE



         22   AGREES NOT TO DO IN ORDER TO BE A PARTNER FOR AOL."



         23             NOW, WHY WAS IT NECESSARY FOR NETSCAPE TO AGREE



         24   NOT TO DO SOMETHING IN ORDER TO BE A PARTNER FOR AOL?



         25   A.  AGAIN, WE WERE LOOKING FOR A STRATEGIC OVERALL
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          1   RELATIONSHIP, AND, IN PART, IT WAS REALLY DRIVEN BY THE



          2   MICROSOFT THREAT.  HERE WHAT WE'RE TALKING ABOUT IS WHO IS



          3   GOING TO DO WHAT IN THE WEB PROGRAMMING SPACE.



          4             AND, AS I RECALL, OUR THOUGHTS THERE WERE WE WERE



          5   GOING TO DO THE CONSUMER PROGRAMMING, AT LEAST, AND THEY



          6   WOULD DO MAYBE THE BUSINESS PROGRAMMING.  AND WE WERE



          7   GETTING INTO DISCUSSION OF HOW YOU DEFINE CONSUMER



          8   PROGRAMMING VERSUS BUSINESS PROGRAMMING, AND WHAT DOES THAT



          9   LOOK LIKE, AND HOW DO WE ALLOCATE WHO DOES WHAT IN THAT



         10   PROGRAMMING WORLD.



         11   Q.  AND AT THE TIME YOU WERE HAVING THESE CONVERSATIONS,



         12   AMERICA ONLINE WAS THE DOMINANT ONLINE SERVICE IN THE UNITED



         13   STATES AND NETSCAPE WAS THE DOMINANT SUPPLIER OF WEB



         14   BROWSING SOFTWARE IN THE UNITED STATES; ISN'T THAT CORRECT?



         15   A.  NO.



         16   Q.  WHO WAS THE DOMINANT SUPPLIER OF WEB BROWSING SOFTWARE



         17   IN EARLY 1995?



         18   A.  AS I RECALL THE FACTS AT THAT TIME, AOL HAD ABOUT 4 TO



         19   4-1/2 MILLION ISP CUSTOMERS.  THAT'S PEOPLE WHO DIAL UP.



         20   COMPUSERVE WAS VERY CLOSE TO THAT NUMBER.  IT MIGHT HAVE



         21   BEEN 4.4 MILLION.  AND MICROSOFT, IN A PERIOD OF ABOUT SIX



         22   MONTHS, WAS ALREADY AT A MILLION.



         23   Q.  WHAT PERIOD ARE WE TALKING ABOUT NOW?



         24   A.  I AM THINKING AROUND MARCH OF '96.



         25   Q.  WELL, HOW ABOUT JANUARY OF '96?
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          1   A.  I MEAN, THAT'S ONLY TWO MONTHS EARLIER.  I DON'T HAVE



          2   THOSE FACTS.



          3   Q.  OKAY.  AND COMPUSERVE IS NOW OWNED BY AMERICA ONLINE,



          4   ISN'T IT?



          5   A.  THAT'S CORRECT.



          6   Q.  SO YOU COMBINED WITH THE SECOND LARGEST ONLINE SERVICE



          7   TO CREATE WHAT IS NOW THE DOMINANT ONLINE SERVICE; IS THAT



          8   CORRECT?



          9   A.  WELL, WE PURCHASED COMPUSERVE IN -- I DON'T KNOW -- I



         10   GUESS IT'S BEEN ABOUT SIX OR SEVEN MONTHS AGO.  THE NUMBERS



         11   ARE MUCH SMALLER NOW THAN THEY WERE BACK IN 1995.  I THINK,



         12   AS I'VE ALREADY TESTIFIED, WE HAVE TODAY ABOUT 12 MILLION



         13   NORTH AMERICAN SUBSCRIBERS.



         14   Q.  AND WHAT'S THE NEXT LARGEST ONLINE SERVICE'S NUMBER OF



         15   SUBSCRIBERS?



         16   A.  MY BEST GUESS THERE IS MICROSOFT WITH A MILLION-7.



         17   AGAIN, I'M JUST FOCUSING ON NORTH AMERICA.



         18   Q.  FINE.  I WILL GO BACK TO DEFENDANT'S EXHIBIT 516, WHICH



         19   HAS BEEN RECEIVED.



         20   A.  DO YOU WANT ME TO PULL IT OUT?



         21   Q.  YES, IF YOU WOULD.  THANKS.



         22             MS. WHEELER IS GOING TO PUT THESE THINGS ON THE



         23   ELMO, BUT APPARENTLY THAT SCREEN RESOLUTION ISN'T GOOD



         24   ENOUGH FOR YOU; IS THAT RIGHT?



         25   A.  YES.
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          1   Q.  BECAUSE MAYBE WE CAN GET IT FIXED FOR THE NEXT WITNESS.



          2   THAT'S THE ONLY REASON I ASK.



          3   A.  I HAVE TO GET MY EYESIGHT FIXED, TOO, AT THE SAME TIME.



          4   Q.  WOULD IT BE BETTER IF IT WERE CLOSER?  AND I AM NOT



          5   SAYING THAT YOU SHOULDN'T FIND THE DOCUMENT.



          6   A.  YES.  LET ME TAKE A SECOND.



          7             THE COURT:  I AM SORRY.  WHAT EXHIBIT DID YOU GO



          8   TO?



          9             MR. WARDEN:  516, YOUR HONOR.



         10   BY MR. WARDEN:



         11   Q.  THAT IS A MAY 6, 1996 E-MAIL FROM KAISER TO A GROUP OF



         12   PEOPLE, INCLUDING YOU.  NO, NO.  I AM SORRY.  WRONG



         13   DOCUMENT.  IT'S AN APRIL 18, '96 E-MAIL FROM YOU.



         14   A.  516, YOU SAID?



         15   Q.  YES.



         16   A.  I CAN'T FIND IT.  DO YOU HAVE AN EXTRA ONE OVER THERE?



         17   Q.  YES.



         18   A.  THANKS.



         19   Q.  AND YOU RECALL WE LOOKED AT THIS DOCUMENT YESTERDAY?



         20   A.  I DO.



         21   Q.  AND THIS IS IN APRIL, AFTER YOU HAD MADE YOUR AGREEMENT



         22   WITH NETSCAPE, FOLLOWED PROMPTLY BY YOUR AGREEMENT WITH



         23   MICROSOFT?



         24   A.  RIGHT.



         25   Q.  AND I DIRECT YOUR ATTENTION AGAIN TO PARAGRAPH NUMBER 1
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          1   AT THE BOTTOM OF PAGE 1, WHICH SAID:  NETSCAPE BELIEVED THAT



          2   THEY WERE GOING TO BE THE PRIMARY BROWSER FOR AOL WHICH



          3   BLOWS MY MIND AFTER, 1, NETSCAPE TOOK OFF THE TABLE THE



          4   BOARD SEAT, AOL IS THE PRIMARY CONTENT PROVIDER, MOST OF THE



          5   ADVERTISING DEAL, ET CETERA.  AND, 2, WE MUTUALLY REMOVED



          6   ANY PRIMARY COMMITMENTS IN THIS REGARD FROM THE CONTRACT.



          7   WHY WOULD WE EVER DO A PRIMARY DEAL WITH NETSCAPE BASED ON



          8   WHAT WE WERE GETTING?



          9             NOW, DOES THAT REFRESH YOUR RECOLLECTION THAT



         10   NETSCAPE COULD HAVE BEEN COMPETITIVE WITH MICROSOFT, EVEN



         11   WITH THE ONLINE SERVICES FOLDER PROPOSAL FROM MICROSOFT, IF



         12   THEY HADN'T TAKEN OFF THE TABLE THE THINGS YOU REGARDED AS



         13   IMPORTANT IN YOUR DEAL WITH THEM?



         14   A.  NO.  MY VIEW, AS I TESTIFIED YESTERDAY, WAS ONCE



         15   MICROSOFT PUT ON THE TABLE THE FULL FAITH AND CREDIT OF THE



         16   DEAL, WHICH WAS, AS I SAID, THE ONLINE SERVICES FOLDER AT NO



         17   COST, BUT NUMEROUS PROTECTIONS ABOUT HOW AOL WOULD



         18   CONTINUE -- HOW MICROSOFT WOULD NOT TRY TO SUBVERT THE



         19   ONLINE SERVICES FOLDER, HOW IT WOULD TREAT AOL WITH



         20   RELATIVELY SIMILAR, AS FAR AS INTEGRATION WITH MSN AND



         21   THINGS LIKE THAT, WE TOOK A DIFFERENT TACK WITH OUR NETSCAPE



         22   NEGOTIATIONS SAYING, "HEY, THEY'RE NOT GOING TO GET TO THAT



         23   VALUE, SO WHY FIGHT THESE ISSUES."



         24             AND WE ENDED UP MOVING TO DO THE VIRTUAL EXCLUSIVE



         25   DEAL WITH MICROSOFT AND THE LESSER DEAL WITH NETSCAPE.
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          1   Q.  AND IN THIS E-MAIL ADDRESSED TO, AMONG OTHERS, STEVE



          2   CASE, YOUR CHIEF EXECUTIVE OFFICER, YOU DIDN'T SAY THAT, DID



          3   YOU?  YOU DIDN'T SAY, "THERE WAS NO WAY NETSCAPE COULD HAVE



          4   COMPETED OR HAVE BECOME OUR PRIMARY BROWSER AFTER MICROSOFT



          5   MADE THE GOOD OFFER THAT IT MADE," ISN'T THAT CORRECT?  THAT



          6   DOESN'T APPEAR IN THIS PARAGRAPH, DOES IT?



          7   A.  IT IS NOT IN THE PARAGRAPH, BUT WE HAD THOSE DISCUSSIONS



          8   NUMEROUS TIMES.



          9   Q.  AND WHAT DOES APPEAR IN THE PARAGRAPH IS A RECITATION OF



         10   WHAT NETSCAPE TOOK OFF THE TABLE; ISN'T THAT CORRECT?



         11   A.  I THINK THE E-MAIL SPEAKS FOR ITSELF.



         12   Q.  I NOW SHOW THE WITNESS AND OFFER WHAT'S BEEN PREMARKED



         13   AS DEFENDANT'S EXHIBIT 1733 FOR IDENTIFICATION.



         14   A.  THIS IS A NEW ONE?



         15   Q.  YES.  AN E-MAIL FROM D.H. KAISER TO A NUMBER OF



         16   ADDRESSEES, INCLUDING THE WITNESS, DATED MAY 6, 1996, BATES



         17   NUMBERS 1024 THROUGH 1032.



         18             MR. BOIES:  NO OBJECTION, YOUR HONOR.



         19             THE COURT:  I HAVEN'T SEEN IT YET.



         20             MR. WARDEN:  THERE WE GO.



         21             (PASSING TO THE COURT.)



         22             THE COURT:  ALL RIGHT.  THIS IS ENTIRELY



         23   INTRA-AOL; IS THAT RIGHT?



         24             MR. WARDEN:  I WILL ASK THE WITNESS.



         25             THE WITNESS:  THAT'S CORRECT, YOUR HONOR.
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          1             THE COURT:  OKAY.  DEFENDANT'S 1733 IS ADMITTED.



          2                                   (WHEREUPON, DEFENDANT'S



          3                                   EXHIBIT NUMBER 1733 WAS



          4                                   RECEIVED IN EVIDENCE.)



          5   BY MR. WARDEN:



          6   Q.  WHO, AGAIN, WAS MR. KAISER?



          7   A.  MR. KAISER CAME TO US AS PART OF THE NAVISOFT



          8   ACQUISITION, AND HE WAS WORKING IN CALIFORNIA.  HIS



          9   CAPACITIES MAY BE BEST DESCRIBED AS A CUSTOMER SERVICE FROM



         10   THE TECHNOLOGY SIDE --CUSTOMER LIAISON.



         11   Q.  AND DID HE, OR SOMEONE IN AOL, MAKE A NETSCAPE WEEKLY



         12   REPORT DURING THIS PERIOD?



         13   A.  FIRST OF ALL, THAT'S THE TITLE OF THE DOCUMENT.  AND I



         14   DO KNOW FOR SOME TIME WE WERE GETTING REGULAR REPORTS ON



         15   BOTH RELATIONSHIPS.  I THINK THAT ENDED FOR BOTH



         16   RELATIONSHIPS.  BY BOTH, I MEAN MICROSOFT AND NETSCAPE, AND



         17   I THINK SUN ALSO.  BUT THAT ENDED AT SOME POINT FOR ALL OF



         18   THEM.



         19   Q.  OKAY.  AND THE FIRST SENTENCE OF MR. KAISER'S WEEKLY



         20   REPORT IS:  "AS ALWAYS, NETSCAPE IS DIFFICULT TO DEAL WITH."



         21             WERE YOU SURPRISED TO SEE THAT SENTENCE IN THE



         22   REPORT?



         23   A.  NO, I WAS NOT, FOR THE SIMPLE REASON THAT NETSCAPE HAD



         24   THOUGHT FROM THE MICROSOFT -- HAD THOUGHT WHEN WE DID THEIR



         25   DEAL, AS WE SAW DOCUMENTS EARLIER, THEY WERE GETTING
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          1   SOMETHING MORE AS FAR AS OUR BROWSER SHARE.  THEY ARE NOW



          2   SITTING IN A SITUATION WHERE MICROSOFT IS OUR DEFAULT



          3   BROWSER AND THEY ARE SORT OF, IN THEIR VIEW, OUT OF THE MIX.



          4   Q.  THEN HE CONTINUES:  "THE PEOPLE WE'RE DEALING WITH DO



          5   NOT BELIEVE THAT THE DEAL IS IN THEIR INTEREST.  ONCE YOU



          6   FACTOR IN THE MICROSOFT RELATIONSHIP, THEY DO NOT BELIEVE



          7   THAT WE ARE AN INTERESTING PARTNER."



          8             THAT IS WHAT YOU'VE JUST SAID, BASICALLY; IS IT



          9   NOT?



         10   A.  THAT'S CORRECT.



         11   Q.  THEN HE GOES ON:  "THEY ARE NOT LIVING UP TO EITHER THE



         12   LETTER OR THE SPIRIT OF THE CONTRACT.  THEY WITHHOLD



         13   CONTRACTUALLY MANDATED DELIVERABLES, MISS MEETINGS, DON'T



         14   RETURN CALLS, CHANGE THEIR MINDS DAILY, ET CETERA."



         15             ISN'T THAT THE SAME TYPE OF COMMERCIAL BEHAVIOR



         16   THAT YOU HAD OBSERVED FROM NETSCAPE IN EARLIER PERIODS.



         17   A.  NOT WHAT WE HAD SEEN PRIOR TO THE SIGNING OF THE DEAL.



         18   I MEAN, OBVIOUSLY, THERE WASN'T MANDATED DELIVERABLES.  THEY



         19   MADE ALL THEIR MEETINGS.  THERE WAS NO CONTRACT.  THEY



         20   RETURNED OUR CALLS.  THEY MAY HAVE CHANGED THEIR MINDS,



         21   THOUGH.



         22   Q.  DAILY?



         23   A.  I DON'T THINK DAILY, BUT YOU WOULD HAVE TO ASK THEM ON



         24   THAT.



         25   Q.  NOW WE GO GO TO PAGE 2, IF YOU WOULD, PLEASE.  AND I
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          1   DRAW YOUR ATTENTION TO THE SECOND FULL PARAGRAPH, WHICH



          2   BEGINS:  "THEY ARE INTENDING TO `COMPONENTIZE' THEIR



          3   TECHNOLOGY.  MICROSOFT HAS DONE IT AND NETSCAPE'S ISV'S ARE



          4   DEMANDING IT."



          5             NOW, WHY WOULD ISV'S BE DEMANDING A COMPONENTIZED



          6   TECHNOLOGY?



          7   A.  MY BEST THINKING ON THIS AT THAT TIME IS -- FIRST OF



          8   ALL, ISV'S TO ME ARE LIKE ISP'S, INTERNET SERVICE PROVIDERS.



          9   AND THEY ARE PROBABLY LOOKING TO DO SOME OF THE SAME



         10   INTEGRATION, OR BUILDING ONTO THE BROWSER, OR WHATEVER, THAT



         11   WE WERE LOOKING TO DO.



         12   Q.  "ONCE THEY HAVE A BROWSER COMPONENT, PACKAGING IT AS A



         13   DLL IS A NO BRAINER -- LITTLE INCREMENTAL ENGINEERING AND



         14   REAL REVENUE."



         15             THAT SUGGESTS THAT PUTTING THIS INTO DLL DOESN'T



         16   COST VERY MUCH OR TAKE MUCH ENGINEERING TIME, DOES IT NOT?



         17   A.  NO.  ACTUALLY, THAT'S INCORRECT.  WHAT HE SEEMS TO BE



         18   SAYING HERE IS IF THEY COMPONENTIZE THEIR BROWSER, THEN IT'S



         19   TRIVIAL OR CHEAP TO CREATE THE DLL.



         20             THE OTHER INACCURACY HERE, I WOULD SAY, IS, AS FAR



         21   AS LITTLE INCREMENTAL ENGINEERING, I DON'T THINK THAT'S BEEN



         22   THE CASE, BUT I GUESS IT MATTERS AN INCREMENT FROM WHAT.



         23             AND REAL REVENUE -- I AM NOT SURE WHAT HE'S



         24   ALLUDING TO, BECAUSE, AS WE ALL KNOW, THE BROWSERS ENDED UP



         25   BEING FREE.
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          1   Q.  NOW, THE RECITAL HERE FROM YOUR MAN MAKING THE REPORT IS



          2   THEY ARE INTENDING TO COMPONENTIZE THEIR TECHNOLOGY -- AND



          3   THAT'S IN MAY 1996.  AND THEY STILL HAVEN'T DONE THAT; ISN'T



          4   THAT CORRECT?



          5   A.  I ACTUALLY DON'T KNOW WHERE THEY ARE ON COMPONENTIZING



          6   THEIR TECHNOLOGY.



          7   Q.  AND IS THERE A COMPONENTIZED COMMERCIAL RELEASE FROM



          8   NETSCAPE?



          9   A.  I DON'T KNOW WHAT THE CURRENT STATE OF THEIR PRODUCT IS.



         10   Q.  NOW, LET'S GO BACK TO THE FIRST PAGE AND LOOK AT THE



         11   LAST PARAGRAPH ON THE PAGE.



         12             "THE OVERARCHING ISSUE FOR NETSCAPE IS BUILDING A



         13   BROWSER DLL WHEN MICROSOFT HAS THE DEFAULT EMBEDDED BROWSER



         14   SPOT."



         15             THAT WAS THE CURRENT CONTRACTUAL SITUATION AT THIS



         16   TIME, RIGHT, MICROSOFT HAD THE DEFAULT EMBEDDED BROWSER



         17   SPOT?



         18   A.  THAT'S CORRECT.



         19   Q.  "BUILDING THIS DLL IS AN `UNNATURAL ACT' FOR THEM --



         20   THEY REGARD THE PROPRIETARY SERVICE AS AN ANACHRONISM AND



         21   DON'T UNDERSTAND OUR SERVICE AND WHERE THE VALUE GETS ADDED,



         22   AND THUS THEY CONCLUDE THAT ENGINEERING THE DLL IS NOT WORTH



         23   THE OPPORTUNITY COSTS."



         24             WERE YOU AT ALL SURPRISED TO SEE THESE STATEMENTS



         25   IN MR. KAISER'S WEEKLY REPORT?
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          1   A.  NO.  AND MY INTERPRETATION IS, AGAIN, THEY BASICALLY



          2   FIND THEMSELVES IN A WAR WITH MICROSOFT FOR BROWSER SHARE.



          3   THAT IS THE RACE, WHO CAN PUT OUT THE BEST FUNCTIONALITY IN



          4   THE MARKETPLACE QUICKER.  IT TAKES A LOT OF TIME AND EFFORT



          5   AND RESOURCES TO DO IT.



          6             WHY ARE THEY GOING TO GO BUILD -- TAKE RESOURCES



          7   AWAY AND BUILD THE DLL FOR US WHEN THEY ARE, IN THEIR VIEW,



          8   NOT GOING TO GET ANY BROWSER SHARE FROM IT.



          9   Q.  WELL, IF YOU TAKE A LOOK AT THAT LANGUAGE AGAIN, HE ALSO



         10   SAYS:  "THEY REGARD THE PROPRIETARY SERVICE AS AN



         11   ANACHRONISM." ISN'T THAT A REFERENCE TO YOUR BUSINESS, THE



         12   PROPRIETARY SERVICE?



         13   A.  WELL, I THINK IT PUTS US IN A CATEGORY OF PROPRIETARY



         14   SERVICES, ALTHOUGH I, QUITE FRANKLY, AM NOT SURE WHAT THEY



         15   MEAN BY THAT OR WHAT DAVID MEANS BY THAT.



         16   Q.  WELL, ISN'T IT A FACT, MR. COLBURN, THAT THROUGHOUT YOUR



         17   NEGOTIATIONS WITH NETSCAPE IN LATE 1995 AND UP THROUGH THIS



         18   POINT IN MAY 1996, IT WAS A PROBLEM FOR YOU THAT NETSCAPE



         19   VIEWED AOL'S PROPRIETARY SERVICE AS SOMETHING FROM THE PAST



         20   THAT WOULD NOT PLAY A PART IN THE FUTURE OF THE INTERNET?



         21   A.  MY BEST ANSWER ON THAT IS THERE WAS, AS I TESTIFIED



         22   EARLIER, GOING ON AROUND THE INDUSTRY, THE WHOLE ISSUE ABOUT



         23   MSN COMING ON, THE INTERNET BYPASSING AOL, AND AOL, AS A



         24   GENERAL CATEGORY, BECOMING AN ANACHRONISM.  I THINK THAT IS



         25   CORRECT AND WAS SHARED BY A WIDE-RANGING PART OF THE
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          1   COMMUNITY.



          2             I THINK IT'S ALSO FAIR TO SAY THAT DURING THE



          3   NEGOTIATIONS, NETSCAPE WENT FROM DIFFERENT POSITIONS -- I



          4   THINK WE HAVE SEEN E-MAILS ON THAT, WHERE SOMETIMES THEY



          5   WERE MORE ARROGANT ABOUT THEIR POSITION BECAUSE OF BEING THE



          6   LEADING BROWSER COMPANY AT THAT TIME.  BUT AS THE MARCH DATE



          7   APPROACHED AND MICROSOFT WAS MORE CLEAR ON ITS INTENTIONS



          8   AND ITS MOMENTUM, A LOT OF THOSE TYPE FEELINGS SEEMED TO



          9   DISSIPATE.



         10   Q.  LET'S GO NOW TO DEFENDANT'S EXHIBIT 502, WHICH HAS BEEN



         11   PREMARKED FOR IDENTIFICATION AND WHICH I OFFER, WHICH IS AN



         12   E-MAIL FROM THE WITNESS TO MR. CASE, AND COPIES TO OTHERS,



         13   DATED JUNE -- WELL, YOU TELL ME.  IS IT JUNE 3, '96 OR MARCH



         14   6TH?



         15   A.  NO, IT'S JUNE 3.



         16   Q.  THANKS.  AND THAT'S DOWN AT THE BOTTOM AGAIN, ISN'T IT?



         17   OKAY.



         18   A.  ACTUALLY THE BOTTOM SAYS JUNE 4.



         19   Q.  4?



         20   A.  MAYBE THAT IS WHEN IT WAS PRINTED.  I DON'T KNOW.



         21   Q.  OKAY.



         22             MR. BOIES:  NO OBJECTION, YOUR HONOR.



         23             THE COURT:  DEFENDANT'S 502 IS ADMITTED.



         24



         25
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          1                                   (WHEREUPON, DEFENDANT'S



          2                                   EXHIBIT NUMBER 502 WAS



          3                                   RECEIVED IN EVIDENCE.)



          4   BY MR. WARDEN:



          5   Q.  NOW, YOU'RE STILL TALKING TO THEM ABOUT A BROWSER IN



          6   JUNE, THREE MONTHS AFTER THE CONTRACT WITH MICROSOFT,



          7   CORRECT?



          8   A.  THAT'S CORRECT, FROM THIS E-MAIL.



          9   Q.  AND DIRECTING YOUR ATTENTION TO YOUR NUMBERED



         10   PARAGRAPHS -- THE NUMBERED PARAGRAPH NUMBER 1, ABOUT FOUR



         11   LINES DOWN, A LITTLE (II) IN PARENENTHESIS.  THIS IS SAID TO



         12   BE AN OPEN ISSUE.  DO YOU SEE THAT?



         13   A.  YES.



         14   Q.  "NETSCAPE WILL NOT BUILD THE DLL UNLESS THEY ARE ASSURED



         15   TO GET TO AT LEAST ONE-HALF OUR SUBSCRIBERS, EVEN THOUGH I



         16   KEEP EXPLAINING THAT WE WILL NOT DRIVE THOSE KIND OF NUMBERS



         17   TO THEM WITHOUT A DLL; WE DO NOT WANT OUR CUSTOMERS USING A



         18   NONINTEGRATED BROWSER -- A CHICKEN AND EGG ISSUE THAT THEY



         19   STILL DO NOT UNDERSTAND."



         20             WAS THAT A TRUTHFUL STATEMENT AS TO HOW MATTERS



         21   STOOD ON JUNE 3RD, 1996 BETWEEN YOU AND NETSCAPE?



         22   A.  YES.  AS I HAVE SAID, WHEN THEY REALIZED THAT THEY



         23   WEREN'T GOING TO GET A SIGNIFICANT AMOUNT OF OUR BROWSER



         24   SHARE AND DIDN'T REALLY SEE A PATHWAY TO GETTING IT BECAUSE



         25   OF THE LIMITATIONS IN THE MICROSOFT AGREEMENT, THEY COULDN'T
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          1   SEE THEIR WAY, IN THEIR MIND, HOW THAT WAS AN EFFICIENT USE



          2   OF RESOURCES TO BUILD THE DLL.



          3   Q.  BUT ISN'T IT TRUE THAT YOU SAY RIGHT HERE THAT YOU KEEP



          4   EXPLAINING TO THEM THAT WE WILL NOT DRIVE THOSE KINDS OF



          5   NUMBERS TO THEM WITHOUT A DLL?  THAT SUGGESTS, DOES IT NOT,



          6   THAT YOU WOULD OR MIGHT DRIVE THOSE KINDS OF NUMBERS TO THEM



          7   WITH A DLL, DOES IT NOT?



          8   A.  WELL, AGAIN, MY GOAL WAS TO GET THEM TO BUILD THE DLL



          9   FOR ALL THE REASONS WE HAVE OUTLINED BEFORE.  SO THE "WOULD"



         10   AND THE "MIGHT" -- CERTAINLY IF YOU DON'T HAVE A DLL, THERE



         11   IS NO "WOULD" OR "MIGHT," BUT I HAVE TO LIVE UNDER MY



         12   MICROSOFT AGREEMENT, WHICH HAD VERY RESTRICTIVE LIMITATIONS



         13   ON MY ABILITY TO DRIVE ANYTHING TO THEM.



         14   Q.  OKAY.  LET'S GO AHEAD HERE.  YOU NEXT SAY:  "WE DO NOT



         15   WANT OUR CUSTOMERS USING A NONINTEGRATED BROWSER."



         16             IT IS NOW APPROXIMATELY TWO-AND-HALF YEARS SINCE



         17   THIS E-MAIL WAS WRITTEN.  WHEN DID YOU GET AN INTEGRATED



         18   BROWSER FROM NETSCAPE?



         19   A.  AS I TESTIFIED EARLIER, I BELIEVE THERE IS A BETA



         20   VERSION OUT THERE TODAY.



         21   Q.  A BETA VERSION.  WHEN DID YOU GET THAT BETA VERSION?



         22   A.  PROBABLY IN THE LAST MONTH OR SO.



         23   Q.  THANK YOU.



         24             YOU CONTINUE:  "A CHICKEN AND EGG ISSUE THAT THEY



         25   STILL DO NOT UNDERSTAND."
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          1             DID YOU HAVE TROUBLE COMMUNICATING COMMERCIAL



          2   CONCEPTS TO NETSCAPE?



          3   A.  NO.  THE THOUGHT HERE WAS WE WANT THEM TO BUILD THE DLL.



          4   THEY SAY, "WE'RE IN THE FIGHT WITH MICROSOFT; WE'RE NOT



          5   GOING TO COMMIT RESOURCES TO SOMETHING WE DON'T KNOW WILL



          6   END UP WITH SOMETHING REAL BENEFIT -- IN TERMS OF BENEFITS



          7   FOR US."



          8   Q.  LET'S GO AHEAD.  NETSCAPE -- THE NEXT ITEM IS:



          9   "NETSCAPE WILL NOT INLINE ART."



         10             WHAT IS ART?



         11   A.  WE WENT OVER THAT YESTERDAY.  THAT WAS THE COMPRESSION



         12   TECHNOLOGY WE HAD RECENTLY PURCHASED FROM JOHNSON GRACE THAT



         13   ACTUALLY NEVER ENDED UP BEING INCLUDED WITH MICROSOFT



         14   EITHER.



         15   Q.  OKAY.  AND YOU THEN SAY:  "AGAIN UNTIL THEY HAVE AN



         16   ASSURANCE OF GETTING TO A GREAT NUMBER OF OUR SUBS" -- YOUR



         17   SUBSCRIBERS -- "THIS REPRESENTS THE SAME PROBLEM AS THE DLL



         18   IN THAT WHY WOULD WE SEND OUR SUBS TO A BROWSER THAT DOES



         19   NOT GIVE AOL SUBSCRIBERS THE BEST CUSTOMER EXPERIENCE.  THE



         20   NET, NET HERE IS THAT THEY WANT THE NUMBERS BEFORE THEY ACT



         21   AND WE WILL NOT DRIVE THE NUMBERS UNTIL THEY DO ACT."



         22             NOW, IT DOESN'T SAY ANYWHERE IN THIS PARAGRAPH,



         23   DOES IT, THAT YOU CAN'T DRIVE THE NUMBERS THEY WANT BECAUSE



         24   OF YOUR MICROSOFT CONTRACT?



         25   A.  THAT'S CORRECT.  BUT EVERYBODY UNDERSTANDS THE REALITIES
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          1   OF THE MICROSOFT AGREEMENT.



          2   Q.  WELL, WHY IN THE WORLD ARE YOU EVEN RAISING THE



          3   POSSIBILITY OF DRIVING THE NUMBERS IF THEY DO ACT?



          4   A.  BECAUSE WHAT I AM TRYING TO DO IS ADVOCATE FOR THEM TO



          5   GO AHEAD AND BUILD THE DLL SO WE HAVE THAT AS AN OPTION AND



          6   FOR THE OTHER REASONS I ARTICULATED.



          7   Q.  OKAY.  BUT, MR. COLBURN, THIS IS NOT AN E-MAIL TO



          8   NETSCAPE, IS IT?



          9   A.  THAT'S CORRECT.



         10   Q.  THIS IS AN INTERNAL E-MAIL IN WHICH YOU ARE REPORTING TO



         11   STEVE CASE AND OTHERS AS TO THE FACTS; IS THAT NOT CORRECT?



         12   A.  THAT'S CORRECT.



         13   Q.  AND YOU CONCLUDE:  "WE WILL NOT DRIVE THE NUMBERS UNTIL



         14   THEY DO ACT."  YOU DO NOT CONCLUDE, "WE CANNOT DRIVE THOSE



         15   NUMBERS UNDER THE MICROSOFT CONTRACT," DO YOU?



         16   A.  THAT'S CORRECT.  BUT THERE IS CLEARLY NO IMPLICATION



         17   THAT WE WILL DRIVE THEM.



         18   Q.  GOING ON DOWN TO PARAGRAPH NUMBER 1 AT THE BOTTOM OF



         19   PAGE 1, THAT PARAGRAPH READS IN FULL:  "WE SHOULD PROCEED



         20   WITH A RELATIONSHIP ALONG THE LINES DISCUSSED ABOVE AND SAVE



         21   THE DLL AND ART DISCUSSION FOR THE MEETING WITH BARKSDALE ON



         22   THE 20TH.  I THINK WE HAVE PUSHED THESE SPECIFIC ISSUES AS



         23   FAR AS WE CAN WITH RAM; PROVIDED, HOWEVER, THAT ANY FURTHER



         24   EDUCATING WE CAN DO OF NETSCAPE IN THE MEANTIME AS TO THE



         25   DLL AND ART WOULD BE HELPFUL -- THEY STILL DO NOT GET IT."
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          1             WHAT DOES THAT MEAN, "THEY STILL DO NOT GET IT"?



          2   A.  I THINK THAT, AGAIN, REFERS TO THE SAME THEMES THAT WE



          3   WERE DEALING WITH ABOVE.  ONE IS GETTING THEM TO UNDERSTAND



          4   THAT AOL IS ONLY GOING TO USE THE INTEGRATED BROWSER, AND IF



          5   THEY HAVE ANY CHANCE OF FURTHERING A RELATIONSHIP WITH US IN



          6   THAT REGARD, THEY HAVE TO BUILD THE DLL.



          7             I THINK THE SECOND PIECE GOES TO THE ART.  THAT'S



          8   MORE OF A TECHNICAL ISSUE, WHICH IS -- BECAUSE WE WERE



          9   LOOKING AT THAT TO BE EMBEDDED AS A PIECE OF STANDARD



         10   PROTOCOL IN ANY BROWSER.  YOU KNOW, DOES THAT HAVE BENEFITS



         11   TO THEM?  WHAT DOES COMPRESSION TECHNOLOGY MEAN?  MUCH MORE



         12   OF A TECHNICAL-TYPE ISSUE.



         13   Q.  NOW, YOU DIDN'T WANT YOUR SUBSCRIBERS TO HAVE A



         14   NONINTEGRATED BROWSER, BECAUSE IT WOULDN'T GIVE THEM AS GOOD



         15   A CUSTOMER EXPERIENCE AS AN INTEGRATED BROWSER; ISN'T THAT



         16   CORRECT?



         17   A.  I THINK THAT IS CORRECT.



         18   Q.  GOING TO PAGE 13, PARAGRAPH 36 OF YOUR WRITTEN DIRECT --



         19             THE COURT:  I THINK WE'LL TAKE A MID-MORNING



         20   RECESS NOW.



         21             MR. WARDEN:  THANK YOU, YOUR HONOR.



         22             (A RECESS WAS TAKEN.)



         23             (AFTER RECESS.)



         24   BY MR. WARDEN:



         25   Q.  MR. COLBURN, JUST SO THE RECORD IS COMPLETELY CLEAR,
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          1   WHEN YOU GAVE THE NUMBER OF 12 MILLION SUBSCRIBERS IN NORTH



          2   AMERICA, THAT WAS FOR AMERICA ONLINE AS BRANDED, NOT



          3   INCLUDING COMPUSERVE, IS THAT RIGHT?



          4   A.  THAT'S CORRECT.



          5   Q.  ABOUT HOW MANY NORTH AMERICAN SUBSCRIBERS DOES



          6   COMPUSERVE HAVE TODAY?



          7   A.  I KNOW IT HAS IN EXCESS OF 2 MILLION WORLDWIDE.  MAYBE



          8   CLOSER TO 2 1/2 OR 3.  I AM NOT SURE EXACTLY WHAT THE NORTH



          9   AMERICAN NUMBERS ARE.



         10   Q.  YOU'RE NOT ABLE TO MAKE AN ESTIMATE?



         11   A.  I'D PREFER NOT.



         12   Q.  IS THE RATIO ABOUT THE SAME AS YOUR 12 MILLION NORTH



         13   AMERICAN TO 13 1/2 MILLION WORLDWIDE FOR AOL?



         14   A.  NO.  NO.  NO.  IT'S A MUCH MORE HEAVY EMPHASIZE -- WELL,



         15   A CLOSER EMPHASIS TO THE FOREIGN.



         16   Q.  AT COMPUSERVE?



         17   A.  CORRECT.



         18   Q.  THANKS.



         19             MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND



         20   OFFER WHAT HAS BEEN PREMARKED AS DEFENDANT'S EXHIBIT 524 FOR



         21   IDENTIFICATION, WHICH IS BATES NUMBERS 3447 AND 3448.  AND



         22   AFTER A FEW THINGS THAT SAY NOTHING OTHER THAN "FORWARDED



         23   MESSAGE," IT IS SOMETHING FROM -- IT'S A MESSAGE FROM DAVID



         24   GANG TO TWO ADDRESSES AND A COPY TO THE WITNESS, DATED



         25   AUGUST 6, 1997.
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          1   BY MR. WARDE3N:



          2   Q.  IS THAT CORRECT, MR. COLBURN?



          3   A.  THAT'S CORRECT.



          4   Q.  AND THE ADDRESSEES ARE OTHER PEOPLE AT AOL, IS THAT



          5   CORRECT?



          6   A.  THAT'S CORRECT.



          7   Q.  THANK YOU.



          8             MR. BOIES:  NO OBJECTION, YOUR HONOR.



          9             THE COURT:  DEFENDANT'S 524 IS ADMITTED.



         10                                   (WHEREUPON, DEFENDANT'S



         11                                   EXHIBIT NUMBER 524 WAS



         12                                   RECEIVED IN EVIDENCE.)



         13   BY MR. WARDEN:



         14   Q.  NOW, THIS, YOU WILL BE PLEASED TO SEE, I THINK, IS ABOUT



         15   A WHOLE YEAR AHEAD OF WHERE WE WERE WHEN WE BROKE FOR LUNCH.



         16   A.  TIME FLIES.



         17   Q.  I MEAN NOT FOR LUNCH, BUT FOR THE RECESS.



         18             YOU STILL HAD BEEN DEALING WITH NETSCAPE ABOUT



         19   BROWSING TECHNOLOGY THROUGHOUT THIS INTERVENING YEAR, HAD



         20   YOU NOT?



         21   A.  PROBABLY ON AND OFF.



         22   Q.  NOW, MR. GANG SAYS, "WE SPENT TWO HOURS ON THE PHONE



         23   WITH NETSCAPE LAST NIGHT.  WE REVIEWED FOUR INITIATIVES:



         24   FIRST, GETTING SOURCE CODE TO DEVELOP A LIGHT-WEIGHT BROWSER



         25   FOR AOL.



�

                                                                              37



          1             WHAT IS A LIGHTWEIGHT BROWSER?



          2   A.  AS BEST I CAN TELL, A LIGHTWEIGHT BROWSER WOULD BE



          3   SOMETHING THAT WAS VERY SMALL IN SIZE -- MAYBE DOESN'T HAVE



          4   THE FULL FUNCTIONALITY OF A REGULAR BROWSER, BUT AT THIS



          5   TIME AND GOING FORWARD, THE SIZE OF THE BROWSER, BECAUSE IT



          6   HAD SO MUCH IN IT, WAS GETTING REALLY BIG, AND THERE WAS A



          7   LOT TO DOWNLOAD OR WHATEVER.  SO HAVING SOMETHING SMALLER --



          8   THAT'S WHAT I THINK WE MEAN BY "LIGHTWEIGHT" -- AS FAR AS



          9   HOW MUCH MEMORY IT TAKES UP.



         10   Q.  OKAY.  WERE YOU CONSIDERING MOVING TO A LIGHTWEIGHT



         11   BROWSER AS THE BROWSING TECHNOLOGY IN YOUR PROPRIETARY



         12   CLIENT?



         13   A.  WELL, WE HAD THE RELATIONSHIP WITH MICROSOFT, AND WE



         14   CONTINUED TO ALWAYS PUSH THEM TO MAKE THE BROWSER SMALLER.



         15   SO WE WERE ALWAYS INTERESTED IN A BROWSER THAT TOOK UP LESS



         16   AND LESS MEMORY.



         17   Q.  AND DOES THIS ITEM NUMBER ONE SUGGEST THAT YOU WERE



         18   GOING TO ACTUALLY CREATE THE BROWSER YOURSELF AFTER



         19   OBTAINING SOURCE CODE FROM NETSCAPE?



         20   A.  WELL, IT LOOKS LIKE, THE BEST I CAN TELL FROM THIS, THAT



         21   WE WOULD AT LEAST HAVE MORE INVOLVEMENT THAN IF WE DIDN'T



         22   HAVE THE SOURCE CODE.  THERE MAY STILL BE THINGS FOR THEM TO



         23   DO, BUT WE WOULD HAVE MORE OF A LABORING OAR.



         24   Q.  OKAY.  LET'S GO TO ITEM NUMBER 2, "AOL BUTTON ON



         25   NETCASTER."
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          1             WHAT IS "NETCASTER"?



          2   A.  I THINK "NETCASTER" WAS THEIR VERSION OF MICROSOFT'S



          3   ACTIVE DESKTOP, AS I RECALL.  SO IT WAS LIKE SOME CONTENT



          4   THAT SAT BY THE BROWSER YOU COULD CALL.



          5   Q.  DID YOU GET A BUTTON ON NETCASTER?



          6   A.  I REMEMBER AS PART OF THE AIM DEAL, WE HAD SOME



          7   RELATIONSHIP WITH THEIR DESKTOP NETCASTER.  I DON'T THINK IT



          8   ENDED UP GOING ANYWHERE, BUT WE HAD SOME RIGHTS OR HAD THE



          9   RIGHT TO GET SOME RIGHTS.



         10   Q.  NUMBER 3, "DOING A WEBTOP WHERE WE USE NETSCAPE TO



         11   CREATE THE AOL DESKTOP.



         12             WHAT IS A "WEBTOP"?



         13   A.  YOU KNOW, I DON'T KNOW.



         14   Q.  DO YOU KNOW WHAT THAT ITEM NUMBER 3 MEANS AT ALL?



         15   A.  NO.



         16   Q.  OKAY.  LET'S GO TO ITEM NUMBER 4, "AOL INSTANT MESSENGER



         17   BECOMING THE EXCLUSIVE INSTANT MESSENGER PRODUCT."



         18             THAT DID LEAD TO A CONTRACT, RIGHT?



         19   A.  THAT'S CORRECT.



         20   Q.  OKAY.  NOW, YOU -- I AM SORRY -- NOT YOU, BUT MR. GANG



         21   GOES ON TO SAY, "THEY HAVE ASKED FOR A LOT OF MONEY IN ALL



         22   CATEGORIES.  GRANTED, THIS WAS A STAKE IN THE GROUND, BUT



         23   THE NUMBERS WERE HUGE."



         24             ISN'T THAT POSITION ON NETSCAPE'S PART REMINISCENT



         25   OF THE NEGOTIATIONS YOU HAD WITH THEM IN LATE '95 AND EARLY
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          1   '96?



          2   A.  NO.  TO ME, THEY ARE TAKING ON A DIFFERENT FLAVOR,



          3   BECAUSE WE'RE NOW MOVING INTO A DIFFERENT TIME IN THE



          4   BROWSING WORLD WHERE MICROSOFT IS CLEARLY COMING ON



          5   STRONG -- A LOT WITH OUR ASSISTANCE, OBVIOUSLY.  AND



          6   NETSCAPE IS NOW MOVING TO A MODEL WHERE IT NEEDS TO START TO



          7   MONETIZE SOME OF ITS ASSETS, BROWSER SHARES GOING -- NOT



          8   BROWSER SHARE,  BUT WHAT PEOPLE ARE CHARGING FOR BROWSERS IS



          9   SORT OF GOING AWAY.  AND THEY NEED TO TAKE WHATEVER



         10   DISTRIBUTION THEY HAVE SET UP AND TRY TO CREATE DOLLARS FOR



         11   IT.  SO ON A LOT OF THESE, THEY'RE LIKE SELLING INVENTORY.



         12   Q.  WHEN YOU SAY "DISTRIBUTION THEY HAVE SET UP," TO WHAT



         13   ARE YOU REFERRING?



         14   A.  WELL, THERE IS A CERTAIN AMOUNT OF NETSCAPE BROWSER



         15   SHARE ON IT -- OUT THERE THAT PEOPLE GO TO TO BROWSE THE



         16   WEB.  AND THAT MEANS EYEBALLS ARE GOING TO THEIR BROWSER,



         17   AND THEY WANT TO TRY TO MONETIZE IT IF THEY ARE GOING TO



         18   HAVE OTHER APPLICATIONS AROUND THERE OR PEOPLE GOING TO



         19   THEIR WEB PAGE.  THAT'S WHAT I MEAN.



         20   Q.  BASICALLY, SELLING ADVERTISING OR DISTRIBUTION TO YOU,



         21   IS THAT RIGHT?



         22   A.  THAT'S CORRECT.



         23   Q.  BUT WERE THEY NOT IN A WEAKER POSITION TO MAKE THESE



         24   DEMANDS WITH MICROSOFT COMING ON STRONG IN AUGUST, '97, THAN



         25   THEY HAD BEEN 18 MONTHS BEFORE?
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          1   A.  IN SOME CASES, YES, AND SOME CASES, NO.  THERE IS ONLY



          2   SO MUCH DISTRIBUTION OUT THERE ON THE WEB.  THEY STILL HAD A



          3   NICE AUDIENCE, SO THAT WAS VALUABLE.



          4             IF YOU LOOK AT -- I THINK THE PROOF ON THAT IS



          5   WHAT THEY ARE ABLE TO CHARGE FOR SEARCH.  THOSE PRICES



          6   CONTINUE TO GO UP.



          7             ON THE INSTANT MESSAGING FRONT, WE DIDN'T THINK



          8   THERE WAS ANY POSSIBILITY OF GETTING A DEAL WITH MICROSOFT,



          9   SO THEY WOULD REALLY BE THE ONLY PLACE FOR US TO GO TO GET



         10   MEANINGFUL DISTRIBUTION FROM AIM FROM A THIRD PARTY.  SO



         11   THAT WAS VALUABLE TO US.



         12   Q.  GOING ON DOWN TO THE HEADING "KEY STATEMENTS FROM



         13   NETSCAPE," THE THIRD ONE IS, "WE WANT TO BE ABLE TO SAY



         14   NETSCAPE IS THE PRIMARY BROWSER FOR AOL."



         15             WERE THEY CONTINUING TO TAKE THAT POSITION IN YOUR



         16   DEALINGS WITH THEM IN 1997?



         17   A.  IT APPEARS AT THE TIME OF THIS E-MAIL, TO DO THE OTHER



         18   PARTS OF THE DEAL, THEY WERE REQUESTING OR SEEING IF THEY



         19   COULD GET IN THAT POSITION.



         20   Q.  AND YOU DIDN'T TELL THEM THAT THAT WAS IMPOSSIBLE



         21   BECAUSE YOU WERE WITH MICROSOFT WEDDED FOREVER, DID YOU?



         22   A.  WELL, THEY WERE GENERALLY FAMILIAR WITH THE REALITIES OF



         23   THE MICROSOFT AGREEMENT, IF THAT ANSWERS THE QUESTION.



         24   Q.  INCLUDING THE FACT THAT YOU HAD THE RIGHT TO OPT OUT OF



         25   THE PROVISIONS THAT YOU HAVE DESCRIBED AS CREATING VIRTUAL
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          1   EXCLUSIVITY ON JANUARY 1, 1999, ISN'T THAT CORRECT?



          2   A.  YOU KNOW, I DON'T KNOW IF THEY KNEW THE TIME, BUT I



          3   THINK THEY KNEW THAT THAT POSSIBILITY EXISTED DURING THE



          4   COURSE OF OUR MICROSOFT RELATIONSHIP.



          5   Q.  OKAY.  LET'S GO TO THE TOP OF PAGE 2, STILL UNDER THE



          6   HEADING "KEY STATEMENTS FROM NETSCAPE," BUT BEGINNING



          7   "SEPARATE STATEMENT, NOT RELATED TO ABOVE," THE PRIMARY



          8   BROWSER.



          9             "IT WOULD BE VERY COOL IF YOU WOULD SHIP A COPY OF



         10   NETSCAPE ON EVERY CD."  AND THEN MR. GANG SAYS, "TALK ABOUT



         11   A REVERSE HERE.  THAT SHOULD BE SOMETHING THEY PAY US FOR."



         12             NOW, WERE YOU SURPRISED TO SEE THAT NETSCAPE WAS



         13   ASKING YOU TO SHIP A COPY OF NETSCAPE ON EVERY CD?



         14   A.  AT THE TIME?  I DON'T KNOW WHAT MY REACTION WAS TO THIS



         15   AT THE TIME.  I THINK, IN MY MIND, THEY UNDERSTOOD THE



         16   REALITIES OF THE MICROSOFT AGREEMENT.



         17   Q.  IT DOESN'T SAY THAT IS NOT POSSIBLE BECAUSE OF THE



         18   MICROSOFT AGREEMENT, DOES IT?



         19   A.  AGAIN, I THINK THE WORDS SPEAK FOR THEMSELVES.



         20   Q.  AND DO YOU AGREE WITH MR. GANG THAT "THAT IS SOMETHING



         21   THEY SHOULD PAY US FOR"?



         22   A.  WELL, I THINK ALWAYS THE UNDERSTANDING WAS TO THE EXTENT



         23   WE WERE ABLE TO GET THEM ANY BROWSER SHARE, THAT THAT WOULD



         24   BE AN OFFSET AGAINST ANY AMOUNTS WE WOULD OTHERWISE BE



         25   PAYING THEM ELSEWHERE FOR THESE OTHER RIGHTS.
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          1   Q.  AND THEN THE FINAL HEADING IS, "WHAT DO WE WANT," THE



          2   "WE" BEING AOL, ISN'T IT?



          3   A.  THAT'S DAVID GANG SAYING, "WHAT DO WE WANT"?  THAT'S A



          4   QUESTION MARK.  SO IT LOOKS LIKE IT IS AT LEAST HIS GUESS AT



          5   WHAT WE WANT, NOT BEING THE DEAL GUY.  HE IS A PRODUCT



          6   DEVELOPMENT GUY.



          7   Q.  I AM SORRY.



          8   A.  THAT'S OKAY.



          9   Q.  BUT THE "WE" MEANS AOL, DOESN'T IT?



         10   A.  RIGHT, WITH A QUESTION MARK.



         11   Q.  RIGHT.



         12             FIRST, HE SAYS:  "REASONABLE COSTS FROM THEM ON



         13   ALL PROJECTS.  WE NEED A SECOND SOURCE FOR OUR BROWSER,"



         14   SOMETHING YOU HAVE ALREADY TESTIFIED ABOUT; IS THAT NOT SO?



         15   A.  THAT WOULD ALWAYS BE NICE TO HAVE A BACK-UP AT A



         16   MINIMUM, YES.



         17   Q.  RIGHT.  THEN HE GOES ON:  "WE WANT TO BE SILENT ON A



         18   LARGE BROWSER DEAL UNTIL WE HAVE A PRODUCT TO SHIP.  WE WANT



         19   TO BE ABLE TO SURPRISE MICROSOFT IF THIS IS THE PATH WE



         20   CHOSE."  I THINK HE MEANS "CHOOSE."



         21             WERE YOU CONSIDERING IN AUGUST OF 1997 MAKING A



         22   LARGE BROWSER DEAL WITH NETSCAPE AND SURPRISING MICROSOFT?



         23   A.  I THINK, AS ANYBODY IN BUSINESS, YOU'RE ALWAYS THINKING



         24   ABOUT YOUR OPTIONS, ESPECIALLY WITH SOMEBODY LIKE MICROSOFT



         25   WHO HAS MADE IT CLEAR THEY ARE IN OUR BUSINESS AND COMPETING
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          1   WITH US, BUT WE CERTAINLY AT THIS DATE DON'T HAVE ANY



          2   DEFINITIVE PLANS FOR ANYTHING, BECAUSE THE DATE DOES NOT



          3   COME UP UNTIL, I BELIEVE, JANUARY OF '99.



          4   Q.  OKAY.  GOING TO PARAGRAPH 36 ON PAGE 13 OF YOUR WRITTEN



          5   DIRECT, THIS IS THE --



          6   A.  GIVE ME THE PAGE AGAIN, PLEASE.



          7   Q.  13, PARAGRAPH 36.  THIS IS THE AOL INSTANT MESSENGER



          8   CONTRACTING SERVICE THAT WAS REFERRED TO IN THE PREVIOUS



          9   MEMORANDUM; IS THAT RIGHT?



         10   A.  YES.



         11   Q.  CAN YOU DESCRIBE THE BASIC BUSINESS TERMS OF THAT



         12   CONTRACT?



         13   A.  THE CENTER PIECE OF THE CONTRACT WAS NETSCAPE



         14   DISTRIBUTING FOR US, THROUGH ITS VARIOUS MEANS -- THAT MEANS



         15   ON THEIR BROWSER, AS WELL AS ON THEIR WEB SITE -- THE AOL



         16   INSTANT MESSAGING SERVICE.  I BELIEVE WHAT THEY'RE



         17   DISTRIBUTING IS A CO-BRANDED VERSION.



         18             I THINK THE OTHER LESSER ELEMENTS OF THE DEAL



         19   INCLUDED SOMETHING WITH THE NETCASTER OR THEIR VERSION OF



         20   ACTIVE DESKTOP.  AND, AGAIN, THERE WAS SOMETHING ABOUT THEM



         21   BUILDING THE INTEGRATED BROWSER AGAIN.



         22   Q.  THERE IS AN OBLIGATION IN THE CONTRACT FOR THEM TO BUILD



         23   A COMPONENTIZED BROWSER; IS THAT CORRECT?



         24   A.  I WOULD HAVE TO BE REFRESHED ON THE WORDING.  THE GOAL



         25   WAS THE INTEGRATED BROWSER.  I AM NOT SO SURE HOW CRITICAL
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          1   IT IS TO US AS TO HOW THEY GET THERE.



          2   Q.  YOU WILL HAVE TO GIVE ME JUST A MINUTE, MR. COLBURN, TO



          3   LOOK AT THE CONTRACT.



          4             THIS IS GOVERNMENT'S EXHIBIT 1256.



          5             IT'S NOT IN EVIDENCE.  I OFFER IT MARKED AS



          6   GOVERNMENT EXHIBIT 1256.



          7             MR. BOIES:  NO OBJECTION, YOUR HONOR.



          8             THE COURT:  GOVERNMENT'S EXHIBIT 1256 IS ADMITTED.



          9                                   (WHEREUPON, PLAINTIFFS'



         10                                   EXHIBIT NUMBER 1256 WAS



         11                                   RECEIVED IN EVIDENCE.)



         12   BY MR. WARDEN:



         13   Q.  LOOKING AT PAGE 24, MR. COLBURN, SECTION 4.1.1, DO YOU



         14   SEE THAT UNDER THE HEADING, "THE DEVELOPMENT OF THE



         15   EMBEDDABLE BROWSER AND COMPONENTS"?



         16             THE COURT:  IT LOOKS LIKE THE DATE OF THIS



         17   CONTRACT IS SEPTEMBER 30TH, '97.



         18             MR. WARDEN:  NO, THAT'S --



         19             THE COURT:  LOOK ON THE NEXT-TO-LAST PAGE.



         20             MR. WARDEN:  YES.  OKAY.  ENTERED INTO



         21   SEPTEMBER 30, 1997.  YES, THAT'S CORRECT, YOUR HONOR.



         22             THE COURT:  WHAT PAGE WERE YOU ON AGAIN?



         23             MR. WARDEN:  I WAS ON PAGE 24.



         24             THE COURT:  "EMBEDDABLE BROWSER AND COMPONENTS"?



         25             MR. WARDEN:  YES, YOUR HONOR.
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          1   BY MR. WARDEN:



          2   Q.  IS THIS THE RELEVANT CONTRACT PROVISION TO THE --



          3   A.  IT APPEARS TO BE, YES.



          4   Q.  OKAY.  NOW, IT SAYS "EMBEDDABLE BROWSER AND COMPONENTS."



          5   IS AN EMBEDDABLE BROWSER NECESSARILY COMPOSED OF COMPONENTS



          6   OR NOT?



          7   A.  AGAIN, I AM TRYING TO BE REFRESHED BY THE CONTRACT



          8   ITSELF.



          9   Q.  PLEASE.  PLEASE.



         10   A.  I JUST WENT AND LOOKED AT THE DEFINITION OF



         11   "COMPONENTS."



         12   Q.  RIGHT.



         13   A.  NOT THAT I KNOW HOW CRITICIAL --



         14             MR. WARDEN:  EXCUSE ME.  THAT'S ON PAGE 4, YOUR



         15   HONOR, THE DEFINITION OF "COMPONENTS."



         16   A.  I DON'T KNOW HOW CRITICAL THIS IS TO YOUR LINE OF



         17   QUESTIONING, BUT COMPONENTS AS DEFINED "MEANS THE OBJECT



         18   CODE VERSION OF ANY SOFTWARE PROGRAM THAT NETSCAPE, WITH



         19   AOL'S ASSISTANCE, SHALL MUTUALLY AGREE IN WRITING TO DEVELOP



         20   FOR INTEGRATION INTO THE AOL ONLINE CLIENT FOR USE WITH THE



         21   AOL ONLINE SERVICE OR OTHER AOL PRODUCTS OR SERVICES,"



         22   LANGUAGE ONLY A LAWYER COULD LOVE.



         23   Q.  I THINK WE CAN AGREE ON THAT.



         24   A.  SO, I MEAN, COMPONENTS COULD HAVE BEEN DEFINED AS BLUE



         25   SKY AND WOULD HAVE HAD THE SAME MEANING.
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          1             I THINK THAT WHAT SEEMS OF IMPORT TO ME IS WE WERE



          2   LOOKING, AGAIN, FOR THEM TO COMMIT TO DESIGNING THE



          3   INTEGRATED BROWSER.  IT'S UNCLEAR TO ME FROM READING THIS



          4   WHETHER WE WERE INSISTING ON A COMPONENTIZED APPROACH OR WE



          5   DIDN'T CARE ABOUT WHAT THE APPROACH WAS THAT GOT US THERE.



          6             I MEAN, AS THE DEAL PERSON, I WAS ALWAYS UNDER THE



          7   ASSUMPTION WE NEEDED TO BE INTEGRATED.  YOU FIGURE OUT HOW



          8   TO GET US THERE.



          9             THE COURT:  WHAT IS OBJECT?



         10             THE WITNESS:  OBJECT CODE IS THE MACHINE-READABLE



         11   CODE AS OPPOSED TO SOURCE, WHICH IS HUMAN-READABLE.  THAT



         12   ONE I KNOW.



         13   BY MR. WARDEN:



         14   Q.  NOW, WHY IS THERE A PROVISION IN THE INSTANT MESSENGER



         15   CONTRACT RELATED TO THE DEVELOPMENT OF AN EMBEDDABLE BROWSER



         16   FOR YOUR ONLINE SERVICE?



         17   A.  AS THE DEAL PERSON -- AND I THINK THIS WAS SHARED



         18   CERTAINLY WITH OTHERS IN AOL -- WE STILL WANTED TO HAVE



         19   ANOTHER SOURCE FOR AN INTEGRATED BROWSER, AND THEY SEEMED TO



         20   BE THE ONLY OTHER SOURCE OUT THERE, OTHER THAN MICROSOFT.



         21   Q.  DO YOU THINK THE INCLUSION OF THAT OBLIGATION IN THIS



         22   CONTRACT ABOUT ANOTHER SUBJECT KEPT NETSCAPE HOPING THAT



         23   THEY WERE GOING TO REPLACE MICROSOFT IN YOUR CLIENT



         24   SOFTWARE?



         25   A.  I HATE TO SPECULATE WHAT WAS IN THEIR MINDSET AT THIS
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          1   TIME.



          2   Q.  HAD YOU BEEN ON THEIR SIDE OF THE TABLE, WOULD YOU HAVE



          3   HAD THAT HOPE ENGENDERED BY THIS PROVISION?



          4   A.  WITH ME ON THE OTHER SIDE OF THE TABLE?



          5   Q.  YES.



          6   A.  I AM NOT SURE.



          7   Q.  I DON'T THINK I WILL PURSUE THAT.



          8   A.  I APPRECIATE THAT.



          9   Q.  NOW, YOUR INSTANT MESSENGER CLIENT, AS DISTRIBUTED BY



         10   NETSCAPE, PROMOTES NETSCAPE'S WEB BROWSING SOFTWARE, DOES IT



         11   NOT?



         12   A.  IT CERTAINLY COULD.  I HAVE NOT LOOKED AT THE AOL



         13   INSTANT MESSENGER; THAT IS, THE CO-BRANDED VERSION THAT THEY



         14   DISTRIBUTE, BUT I SEEM TO RECALL THAT THAT EVEN MIGHT HAVE



         15   BEEN PART OF THE DEAL OR THAT THEY WERE GIVEN SOME INVENTORY



         16   TO PROMOTE THEMSELVES, WHICH THEY COULD DECIDE WHAT IT WAS.



         17   SO IT WOULDN'T SURPRISE ME.



         18   Q.  OKAY.  AND THAT CONTRACT ALSO PROHIBITS AOL FROM



         19   ACCEPTING ADVERTISING FOR MICROSOFT IN CONNECTION WITH THE



         20   INSTANT MESSENGER SERVICE, DOES IT NOT?



         21   A.  THE CO-BRANDED VERSION, MY RECOLLECTION IS THAT'S



         22   CORRECT.  IN OTHER WORDS, THE VERSION THAT NETSCAPE



         23   DISTRIBUTES.



         24   Q.  OKAY.  LET ME TAKE ANOTHER LOOK AT THE CONTRACT.



         25             MR. WARDEN:  WHILE I AM LOOKING AT THE CONTRACT,
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          1   YOUR HONOR, I OFFER WHAT HAS BEEN MARKED DEFENDANTS' EXHIBIT



          2   529 FOR IDENTIFICATION, BATES NUMBERS 3731 AND 3732, A



          3   LETTER AGREEMENT DATED SEPTEMBER 30, 1997 BETWEEN NETSCAPE



          4   AND AOL.



          5             MR. BOIES:  NO OBJECTION, YOUR HONOR.



          6             THE COURT:  DEFENDANTS' 529 IS ADMITTED.



          7                                   (WHEREUPON, DEFENDANTS'



          8                                   EXHIBIT NUMBER 529 WAS



          9                                   RECEIVED IN EVIDENCE.)



         10   BY MR. WARDEN:



         11   Q.  529 MAKES REFERENCE TO SECTION 2.8.3(B) OF THE CONTRACT,



         12   GOVERNMENT EXHIBIT 1256, DOES IT NOT?



         13   A.  YES, IT REFERS TO THAT.



         14   Q.  WHAT IS THE SERVICE AD INVENTORY OR AD SERVICE



         15   INVENTORY?



         16   A.  WITHOUT READING THE AGREEMENT, I'M GOING TO GIVE YOU MY



         17   RECOLLECTION.  AND THAT IS IT'S THE PORTIONS ON THE



         18   CO-BRANDED VERSION OF THE AOL INSTANT MESSENGER THAT



         19   NETSCAPE'S DISTRIBUTING WHERE YOU COULD PLACE ADVERTISEMENTS



         20   FOR ANYBODY.



         21   Q.  OKAY.  AND ISN'T IT ALSO TRUE THAT THE CONTRACT,



         22   GOVERNMENT EXHIBIT 1256, PROHIBITS AMERICA ONLINE FROM



         23   INCLUDING IN THE INSTANT MESSENGER SERVICE, OR IN ANY PAGE



         24   DIRECTLY ACCESSIBLE THROUGH THE CLIENT SOFTWARE, INFORMATION



         25   THAT AOL REASONABLY EXPECTS TO CAUSE CONSUMERS TO SWITCH
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          1   FROM NAVIGATOR TO COMPETING WEB BROWSING SOFTWARE?



          2   A.  ARE YOU READING FROM THE CONTRACT?



          3   Q.  NO.



          4   A.  AGAIN, AS TO WHEN -- AS TO THE CO-BRANDED AOL INSTANT



          5   MESSENGER -- AGAIN, NOT HAVING REREAD THE CONTRACT, THAT



          6   WOULD NOT SURPRISE ME TO BE CONSISTENT WITH THE TERMS



          7   THEREOF.  IT'S CERTAINLY CONSISTENT WITH THE WAY I WOULD



          8   THINK ABOUT THE AGREEMENT, BUT I WILL BE HAPPY TO REVIEW IT



          9   MORE CLOSELY.



         10             MR. WARDEN:  I OFFER WHAT HAS BEEN PREMARKED AS



         11   DEFENDANTS' EXHIBIT 530 FOR IDENTIFICATION, YOUR HONOR.



         12             MR. BOIES:  NO OBJECTION, YOUR HONOR.



         13             THE COURT:  DEFENDANTS' 530 IS ADMITTED.



         14                                   (WHEREUPON, DEFENDANTS'



         15                                   EXHIBIT NUMBER 530 WAS



         16                                   RECEIVED IN EVIDENCE.)



         17   BY MR. WARDEN:



         18   Q.  I DIRECT YOUR ATTENTION ON THIS EXHIBIT TO -- 530 -- TO



         19   THE IDENTIFICATION OF MICROSOFT AS THE ONLY COMPANY



         20   IDENTIFIED AS A DIRECT COMPETITOR OF NETSCAPE, THAT IS NOT



         21   TO -- AND IF YOU WILL LOOK AT THE RECITATION BELOW THE NAME



         22   MICROSOFT, IT SAYS:  "SECTION 2.9.2 OF THE AGREEMENT STATES



         23   THAT, QUOTE, AOL AGREES NOT TO INCLUDE IN THE AIM SERVICE,



         24   OR ANY PAGE DIRECTLY LINKED FROM THE AIM SERVICE OR DIRECTLY



         25   ACCESSIBLE THROUGH THE CO-BRANDED INSTANT MESSENGER CLIENT
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          1   (COLLECTIVELY, `AIM PAGES'), CONTENT THAT IS REASONABLY



          2   EXPECTED TO CAUSE A SIGNIFICANT NUMBER OF USERS TO CONVERT



          3   FROM PRODUCTS DEVELOPED AND MARKETED BY NETSCAPE TO PRODUCTS



          4   THAT DIRECTLY COMPETE WITH A PRODUCT DEVELOPED AND MARKETED



          5   BY NETSCAPE."



          6             DO YOU SEE THAT?



          7   A.  YES, I DO.



          8   Q.  AND ON DOWN IDENTIFIED AS A PRODUCT THAT DIRECTLY



          9   COMPETES WITH NETSCAPE IS MICROSOFT INTERNET EXPLORER.



         10             NOW, DOES THIS INDICATE THAT THE OBLIGATION NOT TO



         11   INCLUDE SOFTWARE IN THE SERVICE OR IN ANY PAGE DIRECTLY



         12   ACCESSIBLE THROUGH THE CLIENT SOFTWARE -- INFORMATION THAT



         13   MIGHT CAUSE PEOPLE TO SWITCH BROWSING SOFTWARE -- IS NOT



         14   LIMITED TO THE CO-BRANDED INSTANT MESSENGER, BUT COVERS THE



         15   ENTIRE AIM SERVICE OR ANY PAGE DIRECTLY LINKED FROM THE AIM



         16   SERVICE?



         17   A.  AGAIN, I WOULD HAVE TO REVIEW THE AGREEMENT IN DETAIL,



         18   BECAUSE I KNOW THE WAY THAT THE DEFINITIONS WORK HERE CAN



         19   BE, YOU KNOW -- CAN BE IN SUCH A FASHION SO THEY DON'T HAVE



         20   THEIR OBVIOUS MEANING WHEN READING IT.



         21             HOWEVER, IF I JUST READ THIS WITHOUT LOOKING AT



         22   THE AGREEMENT, IT SEEMS TO BE, AS TO THIS ONE ISSUE,



         23   BROADER, AS YOU SAY, THAN JUST THE CO-BRANDED VERSION.



         24   Q.  OKAY.  AND IF YOU WILL GO BACK TO THE AGREEMENT,



         25   GOVERNMENT EXHIBIT 1256, AND LOOK AGAIN AT THE PROHIBITED
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          1   ADVERTISING PROVISION, SECTION 2.8.3(B).



          2             DO YOU HAVE THAT IN FRONT OF YOU NOW?



          3   A.  YES, I DO.



          4   Q.  YOUR OBLIGATION AT THE BEGINNING OF THAT SENTENCE IS:



          5   "AOL FURTHER AGREES THAT IT WILL NOT ACCEPT, IN THE SERVICE



          6   AD INVENTORY" -- GOING TO (B) -- "ADVERTISING FOR ANY



          7   PRODUCT OR SERVICE THAT DIRECTLY COMPETES WITH A PRODUCT OR



          8   SERVICE DEVELOPED AND MARKETED BY NETSCAPE."



          9             DO YOU SEE THAT?



         10   A.  YES, I DO.



         11   Q.  NOW, FOLLOW ME TO PAGE 7, 1.48, WHICH IS THE DEFINITION



         12   OF SERVICE AD INVENTORY.



         13   A.  RIGHT.



         14   Q.  AND THAT MEANS THE ELECTRONIC ADVERTISING INVENTORY



         15   WITHIN THE AIM SERVICE?



         16   A.  CORRECT.



         17   Q.  NOT A CO-BRANDED SERVICE, RIGHT?



         18   A.  WELL, IT'S DEFINED AS THE AIM SERVICE.



         19   Q.  OKAY.  THEN LET'S GO TO PAGE 2, SECTION 1.1.  DOESN'T



         20   THAT DEFINITION PROVIDE THAT "AIM SERVICE" MEANS THE WHOLE



         21   INSTANT MESSAGING SERVICE?



         22   A.  YES.  I WAS TRYING TO RECALL, BECAUSE THIS CAME UP IN



         23   THE MICROSOFT DEPOSITION AS WELL.  AS I THINK ABOUT THE



         24   AGREEMENT -- BECAUSE IT DOES SEEM BROADER THAN THE WAY I



         25   THINK ABOUT THE AGREEMENT -- IT SEEMS LIKE PARTS OF IT GO
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          1   BEYOND THE CO-BRANDED VERSION.  BUT THE WAY I HAVE ALWAYS



          2   THOUGHT ABOUT IT WAS THE CO-BRANDED VERSION.



          3             NOW IT'S POSSIBLE -- MY UNDERSTANDING COULD BE



          4   WRONG, SINCE -- I DID SIGN IT AND WAS THE LEAD NEGOTIATOR,



          5   BUT THE GUY WHO WORKS FOR ME, JAY RAPPAPORT, WAS SORT OF IN



          6   THE WEEDS, DOING IT DAY TO DAY.  THEN THERE'S IS ALSO THIS



          7   PLAY BETWEEN THE CO-BRANDED CLIENT AND THE AIM WEB PAGES AND



          8   ALL OF THAT WHICH LEAVES THIS MURKY TO ME.



          9             BUT I DO AGREE, AS I SAID AT THE DEPO, THAT IT --



         10   IT'S MURKY TO ME, MY THINKING VERSUS WHAT IS THE EXPANSE OF



         11   THIS AS FAR AS WHAT IT IS FOR -- FOR THINGS LINKED TO THE



         12   AOL INSTANT MESSAGING SERVICE THAT MAY BE DIFFERENT FROM THE



         13   CO-BRANDED ONE.



         14             AND I KNOW IT DOESN'T APPLY, FOR EXAMPLE, TO THE



         15   AOL SERVICE THAT'S ON AOL, WHICH IS CARVED OUT.



         16   Q.  RIGHT.  BUT AS WE WALK THROUGH THE CONTRACT THIS



         17   MORNING, ISN'T IT CLEAR THAT IT DOES APPLY TO THE ENTIRE AIM



         18   SERVICE AND NOT JUST THE CO-BRANDED SERVICE -- THE



         19   ADVERTISING?



         20   A.  YES, I DON'T WANT TO ARGUE WITH YOU HERE, BUT, AGAIN,



         21   THE WAY -- I WOULD REALLY HAVE TO SIFT THROUGH THE WAY THE



         22   CO-BRANDED INSTANT MESSENGER CLIENT WORKS AND THAT



         23   DEFINITION VERSUS THE AIM PAGES.  BUT AS I SAID AT THE



         24   DEPOSITION, I WOULD SAY ON JUST THE QUICK READING OF IT, IT



         25   DOES SEEM BROADER THAN THE CO-BRANDED VERSION.
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          1   Q.  THANK YOU.



          2             WHY ARE THESE PROHIBITORY PROVISIONS IN THE



          3   CONTRACT?  THAT'S THE ADVERTISING PROVISION AND THE



          4   INFORMATION WITH RESPECT TO COMPETING WEB BROWSING SOFTWARE.



          5             THE COURT:  THE QUESTION IS WHY ARE THEY IN THERE?



          6             MR. WARDEN:  YES.



          7             THE WITNESS:  I THINK THERE'S PROBABLY A COUPLE



          8   REASONS.  ONE IS -- NETSCAPE FELT -- WELL, (A) IT WAS THE



          9   COST OF DOING THE DEAL.  AND AS PART OF THAT, NETSCAPE



         10   FELT -- CERTAINLY FOR THE CO-BRANDED VERSION, THAT MAKES



         11   SENSE TO ME.  IF THEY ARE OUT THERE DISTRIBUTING A PRODUCT,



         12   THEY DON'T WANT ANYBODY THERE -- THEY DON'T WANT TO



         13   DISTRIBUTE A PRODUCT THAT'S GOING TO GO AND TELL PEOPLE TO



         14   GO TO A COMPETITOR OF THEIRS.  THAT SEEMS TO MAKE SOME SENSE



         15   TO ME.



         16             THERE'S OTHER PARTS OF THIS.  AS I REMEMBER, WHEN



         17   WE NEGOTIATED THIS AGREEMENT, WE HAD SOME RIGHT TO GET A



         18   EARLIER OUT, BECAUSE WE HAD ACTUALLY COMMENCED NEGOTIATIONS



         19   WITH MICROSOFT.  WHEN MICROSOFT HAD HEARD WE WERE GOING TO



         20   DO A NETSCAPE INSTANT MESSENGER DEAL, THEY CAME AND SAID,



         21   "WELL, WHY DON'T YOU TALK TO US ABOUT IT"?  AND WE HADN'T.



         22   AND BECAUSE WE HADN'T FINISHED THOSE NEGOTIATIONS, WE



         23   NEGOTIATED A CLAUSE WITH NETSCAPE THAT GAVE US SOME ABILITY



         24   TO GET OUT.  SO THAT MAY HAVE ALSO HEIGHTENED THEIR CONCERN,



         25   HAVING BEEN THROUGH THIS ONCE WITH US BEFORE.
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          1   Q.  NOW, THE INSTANT MESSENGER CONTRACT REQUIRES AOL TO



          2   PROMOTE NAVIGATOR, DOES IT NOT?



          3   A.  AGAIN, I'D HAVE TO BE REFRESHED.  ON THE AOL INSTANT



          4   MESSAGING SERVICE?  AGAIN, I THINK YOU ASKED ME THAT



          5   QUESTION AND WHAT I SAID TO YOU WAS -- OR A VERSION OF IT --



          6   I'M SURE THEY HAD SOME ABILITY TO HAVE WHAT YOU CALL BARTER



          7   INVENTORY, WHERE THEY COULD PROMOTE ON THE SERVICE THEIR



          8   BROWSER OR POSSIBLY OTHER SERVICES, TOO.



          9   Q.  WELL, I DIRECT THE WITNESS' AND THE COURT'S ATTENTION TO



         10   SECTION 5.2, BEGINNING ON PAGE 34 AND GOING OVER TO 35,



         11   WHICH SPEAK FOR THEMSELVES.  34 JUST SAYS:  "AOL PROMOTIONS.



         12   AOL ONLINE SERVICE.  AOL SHALL PROVIDE THE FOLLOWING



         13   PROMOTIONS TO NETSCAPE ON THE AOL ONLINE SERVICE."



         14             AND THEN THOSE PROMOTIONS ARE LISTED ON PAGE 35;



         15   IS THAT CORRECT, MR. COLBURN?



         16   A.  YES.  THAT'S CORRECT.  THAT APPEARS TO ME MUCH THE SAME



         17   KIND OF STUFF WE WERE DOING BEFORE -- YOU KNOW, THE ONE



         18   PLACE WHERE WE COULD DOWNLOAD AND --



         19   Q.  GIVEN THESE CONTRACT PROVISIONS, WHICH YOU SAY BASICALLY



         20   EMBODIED THE STATUS QUO ANTE, HOW CAN YOU STATE TO THE COURT



         21   IN YOUR DIRECT TESTIMONY, PARAGRAPH 36, LAST CLAUSE:  "THE



         22   RESTRICTIONS IN THE MICROSOFT AGREEMENTS PREVENTED AOL FROM



         23   COMPENSATING NETSCAPE THROUGH DISTRIBUTION OR PROMOTION OF



         24   ITS BROWSER ON THE AOL SERVICE"?



         25   A.  I MEAN MAYBE, BASED ON YOUR QUESTION, YOU MIGHT ADD THE
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          1   PHRASE "IN ANY MEANINGFUL WAY."



          2   Q.  WELL, YOU DIDN'T ADD THAT PHRASE, DID YOU.



          3   A.  IT DOESN'T APPEAR TO BE HERE.



          4   Q.  AND THERE IS NOTHING IN YOUR CONTRACT WITH MICROSOFT



          5   THAT PROHIBITS AOL FROM COMPENSATING NETSCAPE IN OTHER WAYS



          6   FOR ITS PARTICIPATION IN THE INSTANT MESSENGER SERVICE, IS



          7   THERE?



          8   A.  CAN YOU BE A LITTLE BIT MORE SPECIFIC THERE?



          9   Q.  NO.  THAT'S THE QUESTION.  THERE IS NOTHING IN YOUR



         10   CONTRACT WITH MICROSOFT THAT PROHIBITS YOUR COMPENSATING



         11   NETSCAPE FOR ITS PARTICIPATION IN THE INSTANT MESSENGER



         12   SERVICE BY MEANS OTHER THAN DISTRIBUTION OR PROMOTION OF



         13   NETSCAPE'S BROWSER ON THE AOL SERVICE?



         14   A.  AGAIN, I AM TRYING TO UNDERSTAND THE QUESTION.  WE ARE



         15   FREE TO PROMOTE NETSCAPE AS WE WANT OUTSIDE OF THE AOL



         16   SERVICE.  SO THAT WOULD INCLUDE THE AOL INSTANT MESSAGING



         17   SERVICE OUTSIDE OF AOL.



         18   Q.  AND YOU'RE FREE TO PAY THEM MONETARY COMPENSATION, OR



         19   RENT THE GOODYEAR BLIMP AND PUT THEIR NAME ON IT AND FLY IT



         20   AROUND THE COUNTRY, OR WHATEVER ELSE YOU MIGHT WANT TO DO TO



         21   COMPENSATE THEM, AREN'T YOU?



         22   A.  AGAIN, I WOULD -- I MEAN, WE'D HAVE TO DRILL DOWN ON THE



         23   DETAILS, BECAUSE WE'RE RESTRICTED -- WITH OUR RESTRICTIONS



         24   FROM PROMOTING -- UNDER THE MARCH 1996 AGREEMENT, OUR



         25   RESTRICTIONS ON AOL FROM PROMOTING ANOTHER BROWSER IN
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          1   CONNECTION WITH THE AOL SERVICE.



          2   Q.  ONLINE SERVICE?



          3   A.  CORRECT.



          4   Q.  BUT YOU'RE FREE TO COMPENSATE THEM BY MONETARY PAYMENT,



          5   OR OTHERWISE, FOR THEIR PARTICIPATION IN THE INSTANT



          6   MESSENGER SERVICE?



          7   A.  YES.  IT HAS TO BE OUTSIDE OF THE AOL SERVICE.



          8   Q.  AOL ONLINE SERVICE?



          9   A.  THAT IS CORRECT.



         10   Q.  NOW, UNDER THIS CONTRACT, GOVERNMENT EXHIBIT 1256, AOL



         11   PAYS NETSCAPE 50 PERCENT OF THE AD REVENUES ATTRIBUTABLE TO



         12   THE NETSCAPE CO-BRANDED CLIENT; IS THAT NOT CORRECT?



         13   A.  I'LL TAKE YOUR WORD FOR IT.  THAT SOUNDS CORRECT TO ME.



         14             MR. WARDEN:  WELL, I DIRECT THE COURT'S



         15   ATTENTION -- I WON'T PUT IT UP -- TO SECTION 7.1 AT PAGE 37.



         16   BY MR. WARDEN:



         17   Q.  THE AOL INSTANT MESSENGER CLIENT UTILIZES PROTOCOLS THAT



         18   ARE PROPRIETARY TO AOL; ISN'T THAT CORRECT?



         19   A.  YES, THAT'S CORRECT.



         20   Q.  AND NETSCAPE HAS AGREED WITH YOU THAT IT WILL NOT



         21   PROMOTE OR DISTRIBUTE ANY OTHER INSTANT MESSAGING PRODUCT OR



         22   SERVICE; IS THAT CORRECT?



         23   A.  USING -- I BELIEVE USING THE DISTRIBUTION METHODS IN



         24   THIS AGREEMENT DURING THE TERM OF THE AGREEMENT, THAT IS



         25   CORRECT.
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          1             MR. WARDEN:  AND THAT, YOUR HONOR, I REFER TO



          2   SECTION 2.9.1(B) AT PAGE 19 OF GOVERNMENT EXHIBIT 1256.



          3   BY MR. WARDEN:



          4   Q.  AND NEITHER AOL NOR NETSCAPE HAS JOINED MICROSOFT AND 30



          5   OTHER COMPANIES IN PROPOSING NEW STANDARD INSTANT MESSAGING



          6   PROTOCOLS TO THE INTERNET ENGINEERING TASK FORCE; ISN'T THAT



          7   CORRECT?



          8   A.  I DON'T KNOW WHAT NETSCAPE HAS DONE, AND I AM UNCLEAR AS



          9   TO WHAT THE 30 OTHER COMPANIES HAVE COMMITTED TO, BUT MY



         10   UNDERSTANDING AS FOR AOL, IT HAS NOT JOINED IN THAT PRESS



         11   RELEASE.



         12   Q.  WHY IS THAT?



         13   A.  THERE ARE A NUMBER OF REASONS WHY THAT'S NOT THE CASE.



         14   WOULD YOU LIKE ME TO GET INTO THEM?



         15   Q.  WELL --



         16             THE COURT:  RIGHT NOW WE'RE GOING TO GO TO LUNCH.



         17             (WHEREUPON, AT 12:30 P.M., THE ABOVE-ENTITLED



         18   MATTER WAS RECESSED FOR LUNCH.)
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