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          1                     P-R-O-C-E-E-D-I-N-G-S.

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   STATE OF NEW YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  ALL RIGHT, GENTLEMEN.  WHAT DO YOU

         10   HAVE FOR ME?

         11             MR. WARDEN:  MR. MALONE, I THINK, IS GOING TO READ

         12   SOME DOCUMENTS.  I JUST WANT TO NOTE FOR THE RECORD THAT

         13   MR. BURT WILL ACT AS THE CORPORATE REPRESENTATIVE THIS

         14   MORNING.

         15             THE COURT:  THAT'S FINE.

         16             MR. MALONE:  GOOD MORNING, YOUR HONOR.

         17             I THINK THIS WILL BE QUITE BRIEF -- PROBABLY A

         18   FAIR AMOUNT BRIEFER THAN MR. BOIES' HALF-HOUR ESTIMATE LAST

         19   WEEK.

         20             THE COURT:  ALL RIGHT.

         21             MR. MALONE:  WITH ANY LUCK, 15 TO 20 MINUTES.  AND

         22   WHAT I WILL BE DOING, PRIMARILY, IS JUST BRINGING THE

         23   COURT'S ATTENTION TO VARIOUS PORTIONS OF SOME OF THE

         24   EXHIBITS THAT WERE USED WITH MR. COLBURN -- PARTS OF THOSE

         25   EXHIBITS THAT WERE NOT ASKED ABOUT OR NOT READ INTO THE
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          1   RECORD AT THE TIME --

          2             THE COURT:  ALL RIGHT.

          3             MR. MALONE:  -- AS WELL AS A FEW RELATED

          4   DEPOSITION EXCERPTS FROM AOL WITNESSES.

          5             THE COURT:  ALL RIGHT.  THESE ARE DOCUMENTS YOU'RE

          6   GOING TO BE OFFERING INTO EVIDENCE?

          7             MR. MALONE:  THESE ARE DOCUMENTS THAT ALREADY IN

          8   EVIDENCE, YOUR HONOR.

          9             THE COURT:  ALL RIGHT.

         10             MR. MALONE:  THEY WERE EITHER ADMITTED WITH HIM OR

         11   ALREADY IN EVIDENCE WHEN HE TESTIFIED.

         12             A COUPLE OF THEM ARE UNDER SEAL STILL, AND I

         13   BELIEVE, IN AT LEAST A COUPLE OF CASES, THE PAGE THAT I WANT

         14   TO REFER TO HAS NOT YET BEEN UNSEALED, OR THERE IS NOT AN

         15   AGREEMENT TO UNSEAL IT.  IN THAT CASE, I WILL SIMPLY CALL

         16   THE COURT'S ATTENTION TO THE PAGE AND THE PARTICULAR ENTRY,

         17   BUT NOT DISPLAY IT ON THE SCREEN AND NOT READ IT INTO THE

         18   RECORD, IF THAT'S ACCEPTABLE.

         19             THE COURT:  ALL RIGHT.

         20             MR. MALONE: I WOULD LIKE TO START, YOUR HONOR,

         21   WITH DEFENDANT'S EXHIBIT 2522.  AND WE HAVE ADDITIONAL

         22   COPIES OF THESE FOR THE COURT AND FOR COUNSEL.

         23             THIS EXHIBIT IS ONE OF THE THINGS THAT MR. COLBURN

         24   WAS ASKED ABOUT DURING HIS EXAMINATION BY MR. WARDEN.  AND

         25   MR. WARDEN ASKED ABOUT, I BELIEVE, SOME ENTRIES ON PAGE 2 OF
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          1   THE DOCUMENT.

          2             I JUST WANT TO CALL THE COURT'S ATTENTION TO THE

          3   FIRST PAGE OF EXHIBIT 2522.  ABOUT A THIRD OF THE WAY DOWN

          4   THE PAGE, THERE IS AN ENTRY, "AOL RELATIONSHIP WITH

          5   MICROSOFT," AND THEN SEVERAL PARAGRAPHS WHICH I WILL JUST

          6   READ QUICKLY.

          7             "THIS ACQUISITION AND ALLIANCE IS ABOUT USING

          8   NETSCAPE'S PORTAL AND E-COMMERCE DEVELOPMENT BUSINESSES AND

          9   SUN'S HARDWARE, PLATFORMS AND DISTRIBUTION CHANNELS TO BUILD

         10   ON AMERICA ONLINE'S PORTAL STRATEGY AND TAKE E-COMMERCE TO

         11   THE NEXT LEVEL.

         12             "IT'S NOT ABOUT MICROSOFT.  WE HAVE ALWAYS

         13   CONSIDERED MICROSOFT BOTH A TOUGH COMPETITOR AND AN

         14   IMPORTANT PARTNER.  THIS DEAL DOESN'T CHANGE THAT.

         15             "OUR INTENTION IS TO CONTINUE TO USE MICROSOFT'S

         16   INTERNET EXPLORER WITHIN THE AOL SERVICE, BECAUSE WE BELIEVE

         17   IT IS IMPORTANT TO HAVE AOL BUNDLED WITH WINDOWS."

         18             THE COURT:  ALL RIGHT.

         19             MR. MALONE:  THEN THE NEXT HEADING "TRIAL."  "THE

         20   TRANSACTION HAS NO IMPACT ON THE TRIAL."

         21             NEXT, YOUR HONOR, I WOULD LIKE TO JUST REFER TO A

         22   COUPLE OF ENTRIES IN DEFENDANT'S EXHIBIT 2445, WHICH WAS

         23   INITIALLY PLACED UNDER SEAL, BUT THEN UNSEALED DURING THE

         24   TESTIMONY OF MR. COLBURN, I BELIEVE WITH THE AGREEMENT OF

         25   AOL COUNSEL.
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          1             AND I WILL BE REFERRING TO THE SECOND PAGE OF THIS

          2   DOCUMENT, THE ONE WITH THE BATES NUMBER 140014 AT THE

          3   BOTTOM.  THE HEADING IS "THE MICROSOFT FACTOR."

          4             MR. WARDEN ASKED MR. COLBURN ABOUT THE SECOND

          5   PARAGRAPH, THE ONE THAT BEGINS "EVEN THOUGH OUR PRIMARY

          6   PURPOSE."

          7             I WOULD JUST LIKE TO POINT OUT, FIRST, THE THIRD

          8   PARAGRAPH OF THIS PAGE, WHICH READS:  "THIS TAKE-AWAY COULD

          9   DO SERIOUS HARM TO THE OVERALL PERCEPTION OF THE

         10   TRANSACTION.  EVEN MORE IMPORTANTLY, BEYOND THE INITIAL

         11   REACTION TO THE ACQUISITION, THERE WILL BE A FUTURE OVERHANG

         12   ON APOLLO" -- AND APOLLO REFERRED TO AOL AND THE CODE NAMES

         13   USED HERE -- "IF THE COMPANY APPEARS TO BE COMMITTED TO A

         14   STRATEGY OF COMPETING DIRECTLY WITH MICROSOFT (IN

         15   MICROSOFT'S, AND NOT APOLLO'S, BUSINESS.)  FOR THE RECORD,

         16   NO COMPANY WITH SUCH A STRATEGY HAS BEEN SUCCESSFUL."

         17             MR. WARDEN THEN ASKED MR. COLBURN ABOUT AT LEAST

         18   PART OF THE FOLLOWING PARAGRAPH, AND I WOULD JUST LIKE TO

         19   POINT OUT A PORTION OF THE PARAGRAPH THAT FOLLOWS THAT, THE

         20   FOURTH PARAGRAPH -- I AM SORRY -- THE FIFTH PARAGRAPH ON

         21   THIS PAGE.

         22             THE PARAGRAPH BEGINS:  "MAKING THE SITUATION EVEN

         23   MORE DIFFICULT, OUTSIDE PARTIES ARE GOING TO HIGHLIGHT THE

         24   APOLLO VERSUS MICROSOFT SCENARIO REPEATEDLY, NO MATTER WHAT

         25   WE SAY OR DO.  THE CLEAREST WAY TO COUNTERBALANCE THIS
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          1   NEGATIVE DRUMBEAT WOULD BE TO ANNOUNCE -- RIGHT BEFORE GOING

          2   PUBLIC WITH THE ODYSSEY ACQUISITION -- THAT APOLLO HAS

          3   RENEWED ITS INTERNET EXPLORER AGREEMENT THROUGH AUGUST

          4   2000 AND, IF POSSIBLE, RENEGOTIATE NOW BEYOND 2000 (WHICH

          5   WOULD PERMIT APOLLO TO RETAIN ITS PRESENCE ON THE WINDOWS 95

          6   AND WINDOWS 98 OPERATING SYSTEMS.)"

          7             I WOULD ALSO LIKE TO DIRECT THE COURT'S ATTENTION

          8   TO THE NEXT PAGE OF EXHIBIT 2445.  THIS ONE HAS THE BATES

          9   NUMBER 140015, AND IT'S THE ENTRY THAT IS NUMBERED 5, ABOUT

         10   A THIRD OF THE WAY DOWN THE PAGE, WHICH READS:

         11             "ODYSSEY'S" -- THAT IS REFERRING TO NETSCAPE

         12   HERE -- "ODYSSEY'S PORTAL AND ENTERPRISE BUSINESSES DEPEND

         13   ON ITS BROWSER DRIVING TRAFFIC, AND NAVIGATOR IS RAPIDLY

         14   LOSING MARKET SHARE (A DOWNWARD TREND TO WHICH APOLLO WILL

         15   CONTRIBUTE BY RETAINING ITS MICROSOFT BROWSER RELATIONSHIP.)

         16             NEXT, YOUR HONOR, I WOULD LIKE TO REFER THE COURT

         17   TO DEFENDANT'S EXHIBIT 2449, ABOUT WHICH MR. WARDEN ASKED

         18   MR. COLBURN DURING HIS TESTIMONY.  THIS WAS A SUN INTERNAL

         19   E-MAIL THAT PURPORTED TO REPORT ON A MEETING BETWEEN BARRY

         20   SCHULER, AND OTHERS OF AOL, AND SOME SUN REPRESENTATIVES ON

         21   JUNE 29 OF 1998.

         22             MR. WARDEN ASKED, AT LEAST IN PART, MR. COLBURN

         23   ABOUT SOME LANGUAGE IN THE SECOND NUMBERED ITEM HERE ON THE

         24   FIRST PAGE -- ABOUT BREAKING THEIR DEADLY EMBRACE WITH

         25   MICROSOFT.  AND I WOULD JUST LIKE TO CALL THE COURT'S
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          1   ATTENTION TO A PORTION OF THE DEPOSITION OF MR. SCHULER, WHO

          2   WAS ONE OF THE ATTENDEES OF THE MEETING REFERRED TO HERE.

          3             IF I COULD ASK THAT THE DEPOSITION TRANSCRIPT BE

          4   HANDED UP.  AND, YOUR HONOR, I WOULD REFER TO THE

          5   CONFIDENTIAL OR UNDER-SEAL PORTION OF MR. SCHULER'S

          6   DEPOSITION.  I BELIEVE YOU HAVE BOTH THE CONFIDENTIAL AND

          7   THE NON-CONFIDENTIAL PORTIONS THERE, BUT I AM LOOKING AT THE

          8   UNDER-SEAL CONFIDENTIAL PORTION, BEGINNING AT PAGE 147.

          9             AND, YOUR HONOR, BECAUSE THIS IS UNDER SEAL AND TO

         10   AVOID ANY NEED TO CLOSE THE COURTROOM, I WOULD SIMPLY CALL

         11   THE COURT'S ATTENTION TO THE TESTIMONY THAT BEGINS AT THE

         12   VERY BOTTOM OF PAGE 147, THE QUESTION THAT BEGINS "DO YOU

         13   RECALL MEETING WITH" --

         14             THE COURT:  OKAY.

         15             MR. MALONE:  -- AND THEN GOES ON FROM THERE.  AND

         16   IT CONTINUES THROUGH PAGE -- THE TOP OF PAGE 148 AND THEN

         17   AGAIN PICKING UP ON PAGE 149, LINE 8.  IT BEGINS, "DO YOU

         18   RECALL DISCUSSING WITH MR. RADUCHEL" --

         19             THE COURT:  YES.

         20             MR. MALONE:  -- AND CONTINUING THROUGH THE END OF

         21   PAGE 149 AND OVER ONTO 150, THROUGH LINE 18 OF PAGE 150.

         22             THIS IS MR. SCHULER'S TESTIMONY ABOUT THE MEETING

         23   THAT'S REFERRED TO IN DEFENDANT'S EXHIBIT 2449.

         24             THE COURT:  ALL RIGHT.

         25             MR. MALONE:  WHILE WE HAVE THE UNDER-SEAL PORTION
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          1   OF MR. SCHULER'S DEPOSITION HANDY, I WOULD LIKE TO LOOK AT

          2   ONE OTHER PART.  THIS RELATES TO SOME QUESTIONS THAT

          3   MR. COLBURN WAS ASKED ABOUT CONNECTIONS BETWEEN THE BROWSER

          4   AND THE PORTAL.  AND THIS WOULD BE ON PAGE 179 OF THE

          5   UNDER-SEAL PORTION OF MR. SCHULER'S DEPOSITION, BEGINNING AT

          6   LINE 15 ON PAGE 179, WITH THE QUESTION THAT BEGINS, "I WOULD

          7   LIKE TO RETURN TO A QUESTION THAT I ASKED YOU DURING THE

          8   PUBLIC SESSION," AND CONTINUING THROUGH THE REST OF PAGE

          9   179, ALL OF PAGE 180, AND FINISHING ON PAGE 181 AT LINE 23

         10   AND, IN PARTICULAR, YOUR HONOR, LINES 15 THROUGH 23 OF PAGE

         11   181.

         12             THE COURT:  ALL RIGHT.

         13             MR. MALONE:  ONE LAST REFERENCE TO THE UNDER-SEAL

         14   PART OF THE SCHULER DEPOSITION, WHILE WE HAVE IT THERE --

         15   AND THIS BEGINS ON PAGE 183.  AND THIS RELATES TO SOME

         16   QUESTIONS ABOUT CONTINUED IMPORTANCE OF THE P.C. -- ON PAGE

         17   183, BEGINNING AT LINE 4, THE QUESTION THAT STARTS

         18   "MR. SCHULER, I HAVE JUST A VERY FEW QUESTIONS," CONTINUING

         19   THROUGH ALL OF PAGE 183, AND ONTO 184, THROUGH LINE 12 OF

         20   PAGE 184.

         21             THE COURT:  OKAY.

         22             MR. MALONE:  THEN, YOUR HONOR, DURING

         23   MR. COLBURN'S TESTIMONY, HE WAS ASKED SOME QUESTIONS ABOUT

         24   WHETHER, OR TO THE EXTENT AOL CONSIDERED BROWSER MARKET

         25   SHARE IN ITS ANALYSIS OF THE AOL TRANSACTION.  AND WITH
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          1   REGARD TO THAT, I WOULD LIKE TO DIRECT THE COURT TO THE

          2   PUBLIC PORTION OF MR. SCHULER'S DEPOSITION TESTIMONY, PAGE

          3   108.

          4             THE COURT:  ALL RIGHT.

          5             MR. MALONE:  BEGINNING ON PAGE 108 AT LINE 12:

          6             "QUESTION:  I BELIEVE YOU TESTIFIED THAT BROWSER

          7   MARKET SHARE PLAYED A, QUOTE, VERY SMALL ROLE, END QUOTE, IN

          8   AOL'S FINAL ANALYSIS" -- IT SHOULD BE -- "OF THE GO/NO-GO

          9   DECISION ABOUT WHETHER OR NOT TO GO FORWARD WITH THE

         10   NETSCAPE/SUN TRANSACTION, IS THAT CORRECT?

         11             "ANSWER:  IT PLAYED A SMALL ROLE.

         12             "QUESTION:  CAN YOU EXPLAIN WHY BROWSER MARKET

         13   SHARE PLAYED ONLY A SMALL ROLE AT THAT POINT?

         14             "ANSWER:  THERE WERE TWO ISSUES WE WERE CONCERNED

         15   WITH.  ONE WAS THAT WE KNEW WE WERE IN A MARKET WHERE THE

         16   BROWSER SHARE WAS DECLINING.  WE DIDN'T WANT THE METRICS OF

         17   THE AMERICA ONLINE BUSINESS TO BE MEASURED IN TERMS OF

         18   BROWSER SHARE FROM A WALL STREET MARKET PERCEPTION POINT OF

         19   VIEW.  SO WE WANTED TO UNDERSTAND WHAT THE MARKET SHARE

         20   SCENARIO WAS, AND WE WANTED TO BE ABLE TO REACT ACCORDINGLY.

         21   BUT WE DIDN'T WANT THAT TO BE PART OF THE METRIC OF THE

         22   BUSINESS.

         23             "SECONDLY, WE UNDERSTOOD THAT A LOT OF THE TRAFFIC

         24   TO THE NETCENTER PORTAL WAS DERIVED FROM PEOPLE DOWNLOADING

         25   BROWSERS, ET CETERA, AND WE WANTED TO UNDERSTAND EXACTLY
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          1   WHAT THE METRICS WERE.  SO WE KNEW THAT BROWSER SHARE IN AND

          2   OF ITSELF WOULD NOT BE A PART OF THE REVENUE STREAM, BUT WE

          3   WANTED TO UNDERSTAND EXACTLY WHAT WE WERE DEALING WITH AND

          4   PUT BRACKETS AROUND IT FROM A MANAGEMENT POINT OF VIEW."

          5             THE COURT:  REFRESH MY RECOLLECTION AS TO WHO

          6   MR. SCHULER IS.

          7             MR. MALONE:  YOUR HONOR, MR. SCHULER'S POSITION --

          8             THE COURT:  IS HE A 30(B)(6) DEPONENT?

          9             MR. MALONE:  HE WAS, YES.  HE WAS THE AOL 30(B)(6)

         10   WITNESS, YOUR HONOR.

         11             THE COURT:  AND HE IS A VICE-PRESIDENT --

         12             MR. MALONE:  LET ME JUST BE SURE OF HIS POSITION,

         13   YOUR HONOR.  I DON'T SEE IT AT THE BEGINNING OF HIS

         14   DEPOSITION.

         15             MAY I INQUIRE THROUGH THE COURT WHETHER COUNSEL

         16   RECALLS?

         17             MR. HOLLEY:  YOUR HONOR, MR. SCHULER'S EFFECTIVE

         18   JOB IS TO RUN AOL'S ONLINE SERVICE, THE COMPUSERVE ONLINE

         19   SERVICE, AND HE IS ALSO RESPONSIBLE FOR NETCENTER.

         20             MR. MALONE:  CONTINUING ON THE SAME SUBJECT, YOUR

         21   HONOR, ON PAGE 31 OF MR. SCHULER'S -- THE PUBLIC PART OF

         22   MR. SCHULER'S DEPOSITION -- HE WAS ASKED BEGINNING AT LINE

         23   12:

         24             "QUESTION:  WERE YOU INVOLVED IN DISCUSSIONS AT

         25   AOL ABOUT THE FEASIBILITY OF PURCHASING NETSCAPE IN THE
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          1   EARLY SEPTEMBER 1998 TIMEFRAME?

          2             "ANSWER:  YES, I WAS.

          3             "QUESTION:  AND CAN YOU TELL ME WHAT INVOLVEMENT

          4   YOU HAD IN THOSE KINDS OF INTERNAL AOL DISCUSSIONS?

          5             "ANSWER:  I WAS CONSULTED BY MILES GILBURNE ABOUT

          6   MY GENERAL FEELING ABOUT THE NOTION OF SUCH A TRANSACTION.

          7             "QUESTION:  AND WHAT DID YOU TELL MR. GILBURNE?

          8             "ANSWER:  I WAS RELATIVELY LUKEWARM ABOUT THE

          9   IDEA.

         10             "QUESTION:  WHY?

         11             "ANSWER:  I FELT THAT THERE WAS A PART OF THEIR

         12   BUSINESS WHICH WAS COMPATIBLE WITH OURS AND ANOTHER PART

         13   THAT WAS OUTSIDE OF OUR CORE COMPETENCY.  AND I FELT THAT

         14   THE BROWSER PART OF THEIR BUSINESS, AS A BUSINESS, WAS DEAD.

         15             "QUESTION:  THE PART OF THEIR BUSINESS THAT YOU

         16   THOUGHT WAS OUTSIDE YOUR CORE COMPETENCY WAS THE ENTERPRISE

         17   E-COMMERCE PIECE OF THEIR BUSINESS?

         18             "ANSWER:  NOT E-COMMERCE PER SE, BUT THE SALE OF

         19   SOFTWARE TO ENTERPRISES."

         20             AND THEN THE SUBJECT IS RETURNED TO ON PAGE 106,

         21   STILL OF THE PUBLIC PORTION OF MR. SCHULER'S TESTIMONY.

         22   BEGINNING AT LINE 11 ON PAGE 106, HE IS ASKED:

         23             "NOW, YOU TESTIFIED EARLIER THAT YOU RECALLED SOME

         24   DISCUSSIONS DURING AOL'S CONSIDERATION OF THE DEAL THAT

         25   NETSCAPE WAS SCRAMBLING IN MANY WAYS AND THAT ITS BUSINESS
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          1   HAD BEEN DECIMATED.  DO YOU RECALL THAT?

          2             "ANSWER:  YES."

          3             THERE IS THEN A QUESTION AND AN OBJECTION OR A

          4   CLARIFICATION.  AND THEN THE QUESTION AGAIN AT LINE 25:

          5             "QUESTION:  IN THE DISCUSSIONS YOU DESCRIBED, CAN

          6   YOU DESCRIBE WHAT WAS MEANT BY THE REFERENCE THAT NETSCAPE'S

          7   BUSINESS HAD BEEN DECIMATED?

          8             "ANSWER:  YES.  A MAJOR PART OF NETSCAPE'S REVENUE

          9   STREAM IN PRIOR YEARS HAD BEEN DERIVED THROUGH THE SALES OF

         10   STAND-ALONE BROWSING PRODUCTS AND EXTENSIONS TO THOSE

         11   PRODUCTS, SITE LICENSES, ET CETERA.  AND WHEN MICROSOFT MADE

         12   THE DECISION TO OFFER INTERNET EXPLORER FOR FREE, BUNDLE IT

         13   WITH THE OPERATING SYSTEM, THE MARKET SHARE OR THE DEMAND

         14   FOR A STAND-ALONE BROWSER THAT WAS PAID FOR WENT DOWN VERY

         15   RAPIDLY, I THINK EVEN MORE RAPIDLY THAN THE MANAGEMENT OF

         16   THE COMPANY ANTICIPATED.  AND THEY WERE FACED WITH

         17   REINVENTING THEIR BUSINESS, FIGURING OUT WHAT ASSETS THEY

         18   HAD AND HOW TO REDIRECT THE BUSINESS.  AND THAT ENDED UP

         19   TAKING THE FORM OF GOING IN TWO DIRECTIONS, ESSENTIALLY

         20   HAVING TWO BUSINESSES:  ONE GOING AFTER THE PORTAL MARKET

         21   AND FIGURING OUT HOW TO TAKE THE BROWSING TECHNOLOGY AND

         22   MAKING IT A CLIENT, AND THEN, SECONDLY, GOING AFTER THE

         23   ENTERPRISE SOFTWARE E-COMMERCE MARKETPLACE."

         24             THE COURT:  ALL RIGHT.

         25             MR. MALONE:  YOUR HONOR, I HAVE JUST BEEN HANDED
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          1   PART OF MR. SCHULER'S DEPOSITION WHERE HE GIVES HIS TITLE AT

          2   AMERICA ONLINE AS PRESIDENT OF AOL INTERACTIVE SERVICES

          3   GROUP.

          4             FINALLY, YOUR HONOR, ONE LAST DOCUMENT TO WHICH I

          5   WOULD LIKE TO CALL THE COURT'S ATTENTION.  THIS IS

          6   DEFENDANT'S EXHIBIT 2518, WHICH WAS ADMITTED UNDER SEAL.

          7   AND I WOULD LIKE FIRST TO REFER TO PAGE 22 OF THE DOCUMENT.

          8   IT HAS THE BATES NUMBER 150025.

          9             THE COURT:  OKAY.

         10             MR. MALONE:  AND, YOUR HONOR, AGAIN, I WON'T READ

         11   THIS INTO THE RECORD BECAUSE IT IS UNDER SEAL, BUT I WOULD

         12   DIRECT THE COURT'S ATTENTION TO THE FOURTH PARAGRAPH UNDER

         13   THE HEADING "AUDIENCE," THE ONE THAT BEGINS "ODYSSEY

         14   CURRENTLY HAS APPROXIMATELY."

         15             THE COURT:  OKAY.

         16             MR. MALONE:  NEXT, YOUR HONOR, I WOULD REFER TO

         17   PAGE 87, AS THE DOCUMENT IS NUMBERED, OR BATES NUMBER

         18   150093.

         19             THE COURT:  ALL RIGHT.

         20             MR. MALONE:  AND MY RECOLLECTION IS THIS PAGE WAS

         21   DISPLAYED IN COURT BY PERMISSION OF AOL, BUT I WOULD ASK

         22   THROUGH THE COURT OF COUNSEL WHETHER THAT'S THE CASE.

         23             MR. HOLLEY:  YES.

         24             MR. MALONE:  YOUR HONOR, I WOULD THEN GO AHEAD AND

         25   DISPLAY THIS PAGE AND READ JUST TWO PORTIONS -- ONE OR TWO
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          1   PORTIONS TO THE COURT, UNDER HEADING "2. IMPACT ON OUR

          2   LICENSING DEAL WITH MICROSOFT, WHERE WE USE INTERNET

          3   EXPLORER AS OUR PRIMARY BROWSER COMPONENT IN EXCHANGE FOR

          4   MICROSOFT BUNDLING APOLLO WITH WINDOWS AND IN THE ONLINE

          5   SERVICES FOLDER."

          6             BELOW THAT, YOUR HONOR, THE SECOND BULLET POINT,

          7   WHICH READS:  "IN EXCHANGE FOR USING IE AS OUR PRIMARY

          8   BROWSER COMPONENT, MICROSOFT BUNDLES APOLLO IN THE ONLINE

          9   SERVICES FOLDER ON THE WINDOWS DESKTOP.  THIS IS AN

         10   IMPORTANT VALUED SOURCE OF NEW CUSTOMERS FOR US, AND

         11   THEREFORE SOMETHING WE ARE INCLINED TO CONTINUE.  MICROSOFT

         12   HAS MADE IT CLEAR THAT THEY WILL NOT CONTINUE TO INCLUDE US

         13   IN WINDOWS IF WE DON'T AGREE TO CONTINUE OUR `VIRTUAL

         14   EXCLUSIVITY' PROVISIONS FOR USE OF IE WITHIN APOLLO.  WHILE

         15   THE RESOLUTION OF THE D.O.J. CASE MAY CHANGE ALL THAT,

         16   RESOLUTION IS NOT EXPECTED FOR A LONG TIME, FURTHER

         17   STRENGTHENING OUR INCLINATION TO LEAVE THE EXISTING DEAL IN

         18   PLACE AND NOT EXERCISE OUR TERMINATION PROVISION."

         19             THE COURT:  ALL RIGHT.

         20             MR. MALONE:  AND IN CONNECTION WITH THAT QUESTION,

         21   YOUR HONOR, MR. SCHULER WAS ASKED AT PAGE 111 OF THE PUBLIC

         22   PORTION OF HIS DEPOSITION -- PAGE 111, LINE 12:

         23             "QUESTION:  WHY DID AOL DECIDE TO RENEW ITS

         24   AGREEMENT, AND THE ACCOMPANYING VIRTUAL EXCLUSIVE AGREEMENT,

         25   WITH MICROSOFT AND CONTINUE TO USE INTERNET EXPLORER FOR THE
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          1   CLIENT SOFTWARE IN THE AOL SERVICE IN JANUARY OF 1999?"

          2             THERE IS AN OBJECTION.

          3             "ANSWER:  THE ANSWER IS THAT OUR POSITION IN THE

          4   ONLINE SERVICES FOLDER AS A PART OF THE DESKTOP OF WINDOWS

          5   IS A VERY IMPORTANT CONTRIBUTOR, A VERY IMPORTANT PART OF

          6   OUR MEMBER ACQUISITION PROGRAM, AND REPRESENTS A FAIRLY

          7   LARGE PERCENTAGE OF OUR OVERALL ACQUISITIONS.  AND SO THE

          8   STRENGTH OF THAT POSITION INSIDE OF THE OPERATING SYSTEM IS

          9   VERY, VERY IMPORTANT TO US."

         10             FINALLY, YOUR HONOR, ONE LAST PAGE OF EXHIBIT

         11   2518.  IT'S THE PAGE THAT'S NUMBERED 88 OR BATES NUMBER

         12   150094.

         13             AND, AGAIN, I BELIEVE COUNSEL READ ON THE PUBLIC

         14   RECORD TO MR. COLBURN AT LEAST A PART OF THIS PAGE.  AND IF

         15   I MIGHT INQUIRE OF COUNSEL WHETHER THIS ENTIRE PAGE, THERE

         16   WAS AGREEMENT TO UNSEAL.  THIS IS PAGE 88 OR BATES 150094.

         17             YOUR HONOR, I AM INFORMED THAT THIS PAGE IS OKAY

         18   TO UNSEAL AND READ.

         19             THE COURT:  ALL RIGHT.

         20             MR. MALONE:  THE TITLE OR THE OVERALL HEADING IS

         21   "MICROSOFT RELATIONSHIP."  HEADING NUMBERED 3 IS "IMPACT ON

         22   PERCEPTION OF HOW APOLLO VIEWS OPERATING SYSTEMS."

         23             AND THE FIRST BULLET POINT THERE READS:  "APOLLO

         24   IS NOT IN THE OPERATING SYSTEM BUSINESS AND HAS NO PLANS TO

         25   ENTER THAT BUSINESS.  OUR STRATEGY IS TO WORK WITH MULTIPLE
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          1   VENDORS WHERE POSSIBLE, SO WE ARE NOT TOTALLY RELIANT ON ANY

          2   ONE."

          3             AND, AGAIN, YOUR HONOR, MR. SCHULER WAS ASKED

          4   ABOUT THIS IN HIS DEPOSITION AT PAGE 112 OF THE PUBLIC

          5   PORTION.  BEGINNING AT LINE 8, HE WAS ASKED:

          6             "NOW, MR. SCHULER, DOES AOL CONSIDER ITS AOL

          7   CLIENT SOFTWARE TO BE AN OPERATING SYSTEM?

          8             "ANSWER:  NO.

          9             "QUESTION:  DOES AOL CONSIDER ANY CLIENT SOFTWARE

         10   THAT AOL MAY BE DEVELOPING, AS A RESULT OF THE NETSCAPE/SUN

         11   TRANSACTION, TO BE AN OPERATING SYSTEM?

         12             "ANSWER:  WE'RE AN APPLICATION SOFTWARE COMPANY

         13   THAT DOES SOFTWARE AND ALSO HAS ONLINE SERVICES.  AND OUR

         14   SUCCESS HAS BEEN BASED ON RUNNING ON TOP OF WINDOWS AND

         15   MACINTOSH.  AND WE'RE IN THE APPLICATION SOFTWARE BUSINESS,

         16   AND THAT'S WHAT ALL OF OUR FUTURE PLANS ARE PREDICATED ON.

         17             "QUESTION:  DOES AOL HAVE ANY FUTURE PLANS TO

         18   DEVELOP AND MARKET AN OPERATING SYSTEM?

         19             "ANSWER:  WE HAVE NO SUCH PLANS.

         20             "QUESTION:  YOU SAID THAT AS AN APPLICATION

         21   SOFTWARE COMPANY, YOUR SUCCESS WAS BASED ON RUNNING ON TOP

         22   OF WINDOWS.  HOW, IF AT ALL, DOES THAT MAKE AOL DEPENDENT ON

         23   MICROSOFT FOR THE SUCCESS OF ITS SOFTWARE AND ITS BUSINESS?

         24             "ANSWER:  WELL, IT MAKES US VERY DEPENDENT FROM

         25   THE STANDPOINT THAT MICROSOFT CONTROLS THE FEATURE DIRECTION

                                                                              19

          1   OF THE OPERATING SYSTEM.  AND IT KIND OF GOES BOTH WAYS.  WE

          2   DEPEND UPON THE OPERATING SYSTEM TO RUN OUR SOFTWARE UPON.

          3   AT THE SAME TIME, ANY TIME THAT FEATURES OF OUR SOFTWARE MAY

          4   BE INCORPORATED INTO THAT OPERATING SYSTEM, IT CAN

          5   NEGATIVELY IMPACT OUR PRODUCT.  SO THE RELATIONSHIP IS ONE

          6   WHERE THERE IS AN ABSOLUTE DEPENDENCY ON WHAT THE FUTURE OF

          7   THAT OPERATING SYSTEM IS AS WELL."

          8             THAT'S ALL I HAVE, YOUR HONOR.

          9             THE COURT:  ALL RIGHT.  THANK YOU.

         10             MR. WARDEN:  I WOULD FIRST REFER YOUR HONOR TO

         11   DEFENDANT'S EXHIBIT 2514.

         12             IS THIS PAGE ON THE PUBLIC RECORD, STEPHANIE?

         13             IT'S BATES NUMBER 450 AT THE END.

         14             MS. WHEELER:  YES.

         15             MR. WARDEN: AND IT'S NUMBERED 17.  AND THIS IS

         16   ABLE TO BE PUBLISHED.

         17             THE COURT:  ALL RIGHT.  GIVE ME THE BATES NUMBER

         18   AGAIN.

         19             MR. WARDEN:  IT'S 450.

         20             THE COURT:  ALL RIGHT.

         21             MR. WARDEN: I DIRECT THE COURT'S ATTENTION TO THE

         22   LAST BULLET POINT ON THE PAGE.  THIS IS UNDER THE HEADING,

         23   OF COURSE, "VALUE OF CONNECTED CLIENT."

         24             IT SAYS, "APOLLO AND ODYSSEY EACH ARE ALREADY USED

         25   APPROXIMATELY 25 PERCENT OF A USER'S TOTAL COMPUTER TIME.
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          1   WE CAN EXTEND FURTHER OUR PERCENT OF USER DESKTOP TIME BY

          2   EMBEDDING MORE AND MORE FEATURES AND FUNCTIONS, SUCH AS

          3   COMMUNITY AND PRODUCTIVITY APPLICATIONS.

          4             "AS WE APPROACH OS LEVELS OF USAGE, WE CAN BEGIN

          5   TO ACT AS THE USER'S DE FACTO OS WITH ASSOCIATED BENEFITS

          6   (THIS WILL REQUIRE" -- AOL/SUN -- "APOLLO/ZEUS TO OPEN ITS

          7   PLATFORM TO ENABLE THIRD-PARTY DEVELOPER EXTENSIONS.)"

          8             THEN GOING TO DEFENDANT'S EXHIBIT EXHIBIT 2518,

          9   WHICH MR. MALONE USED -- AND THE REST OF THE ONES I AM USING

         10   ARE THE ONES HE USED, YOUR HONOR, SO YOU HAVE THEM ALL IN

         11   FRONT OF YOU.

         12             THE COURT:  DO WE HAVE ANY INFORMATION ON THE

         13   RELATIONSHIP BETWEEN 2514 AND 2518?

         14             MR. WARDEN:  2514 IS AN AOL DOCUMENT OF THE SAME

         15   TYPE AS 2518, BUT IT'S A MONTH EARLIER.  IT'S SORT OF AN

         16   EVOLUTION OF AN OVER-ALL PRESENTATION OF THE TRANSACTION.

         17             THE COURT:  ALL RIGHT.

         18             MR. WARDEN:  AND, IN FACT, IN 2518 --

         19             THE COURT:  2518 IS THE ONE THAT WENT TO THE

         20   BOARD?

         21             MR. WARDEN:  THAT'S THE BOARD BOOK OR, AS

         22   MR. COLBURN CALLED IT, THE BOARD DECK, WHICH WAS A TERM NEW

         23   TO ME.

         24             IN 2518 -- AND MS. WHEELER WILL GIVE ME THE PAGE

         25   NUMBER -- THIS IS REFERRED TO AS AN OPERATING ENVIRONMENT
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          1   RATHER THAN A DE FACTO OS.  THAT'S PAGE 8 -- BATES NUMBER 8.

          2             THE COURT:  OF 2518?

          3             MR. WARDEN:  2518.

          4             AND I CALL THE COURT'S ATTENTION TO THE FIRST

          5   BULLET POINT ON THAT PAGE.

          6             "EXTEND BROWSER TO BE A MORE COMPREHENSIVE DESKTOP

          7   APPLICATION, BUNDLING COMMUNICATIONS AND PRODUCTIVITY

          8   APPLICATIONS TO ABSORB MORE SHARE OF COMPUTING TIME, WITH

          9   THE GOAL OF BECOMING USER'S DE FACTO ENVIRONMENT."

         10             AND I CALL THE COURT'S ATTENTION TO THE FACT THAT

         11   HERE AGAIN WE HAVE "CLIENT" FIRST, "PORTAL" SECOND, AND

         12   "E-COMMERCE" LAST, AS I POINTED OUT DURING MR. COLBURN'S

         13   EXAMINATION, A METHOD OF PRESENTATION WHICH REMAINED

         14   CONSISTENT FROM SEPTEMBER, OCTOBER AND NOVEMBER IN ALL THESE

         15   DOCUMENTS.

         16             THE COURT:  ALL RIGHT.

         17             MR. WARDEN:  AND MR. SCHULER'S DEPOSITION, THE

         18   PUBLIC PORTION, PAGES 83 AND 84, STARTING ON THE LAST LINE

         19   OF PAGE 83, WHERE MR. HOLLEY IS QUESTIONING MR. SCHULER

         20   ABOUT THE DOCUMENT THAT HAS BEEN RECEIVED IN EVIDENCE AS

         21   DEFENDANT'S EXHIBIT 2512, THE BROWSER MARKET SHARE ANALYSIS

         22   PREPARED BY MR. PEARSON AND DATED OCTOBER 7, 1998.

         23             MR. HOLLEY'S QUESTION IS:  "WHY DOES IT SAY HERE,

         24   `WE NEED TO ANSWER SEVERAL QUESTIONS ABOUT NETSCAPE'S MARKET

         25   SHARE,' AND THEN IT LISTS THOSE QUESTIONS, IF THE ISSUE OF
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          1   NETSCAPE'S MARKET SHARE IN WEB BROWSING SOFTWARE WAS NOT

          2   IMPORTANT TO THE DUE DILIGENCE PROCESS?

          3             "ANSWER:  OKAY.  AGAIN, THIS DOCUMENT WAS PREPARED

          4   AS PART OF THE FIRST PHASE OF DUE DILIGENCE, IN THAT THE

          5   OBJECTIVE OF THAT IS FOR THE CORPORATE DEVELOPMENT TEAM TO

          6   THOROUGHLY INVESTIGATE ALL OF THE ISSUES THAT NEED TO BE

          7   CONSIDERED TO MAKE A DECISION WHETHER TO PROCEED FORWARD

          8   WITH A DEAL.

          9             "IT WAS VERY CLEAR THAT UNDERSTANDING THE DYNAMICS

         10   OF BROWSER MARKET SHARE, PARTICULARLY SINCE NETSCAPE IS

         11   KNOWN AS A BROWSER COMPANY, AND ALL THE SURROUNDING ISSUES,

         12   WAS GOING TO BE CRITICAL TO THAT DECISION.  THAT'S WHAT THE

         13   GATHERING OF THIS INFORMATION WAS -- THAT'S WHAT THE PURPOSE

         14   OF THIS GATHERING OF INFORMATION WAS FOR."

         15             AND THAT'S WHAT, OF COURSE, THE CLIENT, WHICH IS

         16   LISTED FIRST IN ALL OF THESE DOCUMENTS, IS.

         17             WITH RESPECT TO DEFENDANT'S EXHIBIT 2522 AND 2445,

         18   BOTH OF WHICH MR. MALONE REFERRED THE COURT TO, I NOTE THAT

         19   THESE ARE BOTH DOCUMENTS ABOUT HOW TO PRESENT THIS

         20   TRANSACTION PUBLICLY, AND I CALL THE COURT'S ATTENTION ON

         21   EXHIBIT 2522 TO THE SECOND PAGE, THE FIRST TWO PARAGRAPHS --

         22   THE ONLY TWO PARAGRAPHS UNDER THE HEADING "NETSCAPE

         23   BROWSER'S FUTURE."

         24             "NETSCAPE'S BROWSER SHARE IS NOW AT ABOUT 50%.

         25   THE GROWTH OF THE MARKET OVERALL MEANS THAT THERE IS A VERY
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          1   LARGE AND GROWING AUDIENCE -- TENS OF MILLIONS OF PEOPLE

          2   STRONG -- THAT USE THE NETSCAPE PRODUCT, AND A GROWING

          3   NUMBER OF THOSE PEOPLE ALSO USE THE NETSCAPE PORTAL.

          4             "THE ORIGINAL NETSCAPE BROWSER SET THE STANDARD

          5   FOR SURFING THE INTERNET.  TODAY IT HAS EVOLVED INTO A

          6   STATE-OF-THE-ART ONLINE DESKTOP FOR MILLIONS OF USERS.  THE

          7   WHOLE CONCEPT OF BROWSER HAS EVOLVED TREMENDOUSLY IN THE

          8   LAST FEW YEARS, AND WE EXPECT THE NETSCAPE TEAM WILL

          9   CONTINUE THAT EVOLUTION INTO AN EXCITING NEW GENERATION OF

         10   ONLINE PRODUCTS.

         11             AND THEN GOING DOWN UNDER THE HEADING "JAVA," THE

         12   SECOND PARAGRAPH SAYS, "WE LOOK FORWARD TO WORKING WITH SUN

         13   TO EMPLOY JAVA TECHNOLOGY IN NEXT GENERATION INTERNET

         14   DEVICES, WHICH WILL HELP MEMBERS ACCESS AOL FROM ANYWHERE,

         15   ANY TIME, ON ANY DEVICE -- CONSISTENT WITH AOL'S `AOL

         16   ANYWHERE' STRATEGY TO EXTEND ITS BRAND TO ALL EMERGING

         17   MASS-MARKET PLATFORMS."

         18             THE COURT:  DO YOU RECALL WHAT PROVENANCE

         19   MR. COLBURN GAVE TO THIS DOCUMENT, OR WAS THIS ONE OF THE

         20   ONES HE HAD NEVER SEEN?

         21             MR. WARDEN:  MR. COLBURN, I THINK -- I CAN'T

         22   RECALL WHETHER HE HAD SEEN IT IN PREPARATION FOR HIS

         23   TESTIMONY OR NOT, BUT HE HAD NOT SEEN IT AT OR ABOUT THE

         24   TIME IT WAS CREATED.

         25             THE COURT:  WELL, DO WE KNOW WHEN IT WAS CREATED
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          1   AND IN WHAT CONNECTION?

          2             MR. WARDEN:  NO.  IT WAS CLEARLY CREATED NEAR THE

          3   TIME THAT THE TRANSACTION WAS FINALIZED, JUST FROM READING

          4   IT.  AND FROM ITS CONTENTS, IT CAN BE SEEN TO BE SORT OF ONE

          5   OF A PIECE WITH THE OTHER P.R. DOCUMENTS, SOME OF WHICH ARE,

          6   OF COURSE, DATED, LIKE 2445.  WE DON'T KNOW ANY MORE ABOUT

          7   IT THAN THAT.

          8             THE COURT:  MR. SCHULER WASN'T ASKED ABOUT IT, I

          9   TAKE IT.

         10             MR. HOLLEY:  I DON'T BELIEVE SO, YOUR HONOR, BUT

         11   LET ME CHECK QUICKLY.

         12             MR. WARDEN:  CHECK.  WHILE YOU DO THAT, WITH

         13   RESPECT TO DEFENDANT'S EXHIBIT 2449, TO WHICH MR. MALONE

         14   REFERRED, I CALL THE COURT'S ATTENTION TO THE -- AND HERE WE

         15   HAVE THIS MARKED-UP COPY.  WE DO HAVE SOME CLEAN COPIES.  I

         16   DON'T KNOW WHY WE'RE USING THIS ONE.

         17             THE COURT:  MINE IS CLEAN.

         18             MR. WARDEN:  OKAY.  GOOD.  THE PARAGRAPH THAT IS

         19   MARKED UP, "EXISTING P.C. DESKTOP - THE 4.0 RELEASE WILL BE

         20   THE LAST MICROSOFT WINDOWS/I.E. 4.0 VERSION.  ANTICIPATED

         21   TIME TO COMPLETE THE 5.0 JAVA VERSION IS 18 - 24 MONTHS."

         22             NOW, I AM NOT SUGGESTING THAT THAT HAPPENED, BUT

         23   THAT IS WHAT IS REPORTED IN THIS BUSINESS RECORD SENIOR

         24   MANAGERS OF THE AOL TOLD SUN.

         25             THE COURT:  ALL RIGHT.
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          1             MR. WARDEN:  AND, FINALLY, WE WILL HAVE TO GO BACK

          2   JUST FOR A SECOND TO 2518, PAGE 94, BATES NUMBERED PAGE 88,

          3   NUMBERED IN THE DOCUMENT.

          4             THE COURT:  BATES 94, YOU SAID?

          5             MR. WARDEN: BATES 94, YES, YOUR HONOR.

          6             IS THAT FOR PUBLIC PRESENTATION?

          7             MR. HOLLEY:  YES.

          8             MR. WARDEN:  YES.

          9             NOW, I CALL THE COURT'S ATTENTION AGAIN TO THE

         10   FOURTH BULLET POINT UNDER NUMBER 3 AT THE TOP.

         11             "SIMILARLY, WHILE WE WORKED WITH SUN AND OTHERS TO

         12   CREATE NEW AOL P.C.'S WHICH BOOT UP AOL AND DO NOT USE

         13   WINDOWS AT ALL, WE ARE ALSO DEVELOPING AOL FOR THE DESKTOP

         14   VERSION OF NT -- MICROSOFT'S REPLACEMENT FOR WINDOWS 95."

         15             AND PAGE --

         16             THE COURT:  "THIS ALSO DEMONSTRATES OUR AGNOSTIC

         17   APPROACH TO OPERATING SYSTEMS."

         18             MR. WARDEN:  RIGHT.

         19             THE COURT:  WHATEVER THAT MEANS.

         20             MR. WARDEN:  I THINK WHAT THEY ARE SAYING IS THAT

         21   THEY ARE GOING TO DO IT THEMSELVES, BUT THEY ARE ALSO GOING

         22   TO TAKE ADVANTAGE OF ANY OTHER PLATFORM THAT IS OUT THERE.

         23   AND THAT'S EXACTLY WHAT YOU WOULD EXPECT, I THINK.

         24             AND NOW I DIRECT THE COURT'S ATTENTION TO PAGES

         25   108 AND 109 OF THE DOCUMENT -- BATES NUMBERED PAGES 108 AND
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          1   109.  AND 108 IS NOT PUBLIC.  AND, THEREFORE, ON PAGE 108,

          2   BATES NUMBERED, I CALL THE COURT'S ATTENTION TO THE THIRD

          3   NUMBERED ITEM UNDER "NEGATIVE PERCEPTIONS," TOWARD THE

          4   BOTTOM OF THE PAGE.

          5             AND IS 109 PUBLIC?

          6             MR. HOLLEY:  NO.

          7             MR. WARDEN:  NO.  IT IS ALSO NOT PUBLIC.  I CALL

          8   THE COURT'S ATTENTION TO THE FIRST PARAGRAPH OF TEXT ON THE

          9   PAGE BATES NUMBERED 109, THE ONE BEGINNING, "IT IS VERY

         10   CLEAR."

         11             THE COURT:  OKAY.

         12             MR. WARDEN:  I HAVE NOTHING ELSE, YOUR HONOR.

         13             THE COURT:  ALL RIGHT.

         14             MR. MALONE:  I HAVE NOTHING ELSE, YOUR HONOR.

         15             MR. WARDEN:  MR. HOLLEY HAS SOMETHING TO ADDRESS

         16   THE COURT ON.

         17             THE COURT:  ALL RIGHT.

         18             MR. HOLLEY:  YOUR HONOR, DURING THE CHAMBERS

         19   CONFERENCE THAT PRECEDED PROFESSOR FELTEN'S TESTIMONY, I

         20   UNDERSTOOD THE COURT TO SAY THAT WE SHOULD MAKE A VIDEOTAPE

         21   OF WHAT WAS APPEARING ON THE SCREEN DURING THE DEMONSTRATION

         22   THAT OCCURRED IN THE COURTROOM.

         23             THE COURT:  I ASKED THAT YOU DO THAT.

         24             MR. HOLLEY:  AND I NOW OFFER AS DEFENDANT'S

         25   EXHIBIT 2786, A VIDEOTAPE, WHICH WILL NEVER WIN AN ACADEMY
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          1   AWARD BECAUSE IT'S SILENT, OF WHAT WAS ON THE SCREEN DURING

          2   THE TIME THAT PROFESSOR FELTEN WAS DOING THE DEMONSTRATION.

          3             THE COURT:  ALL RIGHT.  DEFENDANT'S 2786 IS

          4   ADMITTED.

          5                                   (WHEREUPON, DEFENDANT'S

          6                                   EXHIBIT NUMBER 2786 WAS

          7                                   RECEIVED IN EVIDENCE.)

          8             MR. MALONE:  YOUR HONOR, I ASSUME THIS IS THE SAME

          9   TAPE, A COPY OF WHICH WAS GIVEN TO US A DAY OR TWO AGO.  IF

         10   THAT'S THE CASE, WE HAVE NO OBJECTION.

         11             MR. HOLLEY:  IT IS THE SAME TAPE, YOUR HONOR.

         12             THE COURT:  ALL RIGHT.

         13             MR. HOLLEY:  YOUR HONOR, THE SECOND MATTER I WOULD

         14   LIKE TO ADDRESS IS THAT, AS YOUR HONOR WILL RECALL, DURING

         15   PROFESSOR FELTEN'S TESTIMONY, HE SUGGESTED THAT THE

         16   DEMONSTRATIONS THAT I TOOK HIM THROUGH IN THE COURTROOM

         17   WOULD HAVE BEEN DIFFERENT IF WE WERE USING A SO-CALLED

         18   VIRGIN WINDOWS 98 MACHINE.  AND AT THE END OF THE

         19   REDIRECT -- OR I GUESS RECROSS -- I SUGGESTED THAT THE COURT

         20   INSTRUCT PROFESSOR FELTEN TO APPEAR, AND YOUR HONOR DENIED

         21   THAT MOTION.

         22             MICROSOFT THEN INFORMED THE GOVERNMENT THAT WE

         23   INTENDED TO CONDUCT A DEMONSTRATION, THAT THEY WERE WELCOME

         24   TO ATTEND, PERFORMED BY MICHAEL WALLENT, WHO IS A SENIOR

         25   PROGRAM MANAGER AT MICROSOFT.  THE GOVERNMENT DECLINED THE
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          1   INVITATION TO ATTEND THE DEMONSTRATION, BUT WE CONDUCTED IT,

          2   NONETHELESS.

          3             MR. WALLENT WAS PUT UNDER OATH.  THE COURT

          4   REPORTER PREPARED A TRANSCRIPT, WHICH WAS TIMED SO THAT YOU

          5   CAN SEE EVERY SECOND THAT EXPIRES.  AND WE MADE A VIDEOTAPE

          6   OF THAT DEMONSTRATION, WHICH HAS BEEN MARKED FOR

          7   IDENTIFICATION AS DEFENDANT'S EXHIBIT 2787.

          8             THE TRANSCRIPT ITSELF HAS BEEN MARKED FOR

          9   IDENTIFICATION AS DEFENDANT'S EXHIBIT 2788.

         10             ON SATURDAY MORNING, I PROVIDED A COPY OF BOTH THE

         11   VIDEOTAPE AND THE TRANSCRIPT OF THE DEMONSTRATION TO THE

         12   GOVERNMENT, AND I NOW OFFER BOTH DEFENDANT'S EXHIBIT 2787

         13   AND DEFENDANT'S EXHIBIT 2788.

         14             MR. MALONE:  YOUR HONOR, WE OBJECT TO INTRODUCTION

         15   OF THIS FOR THE SAME REASON THAT THE COURT DENIED

         16   MICROSOFT'S MOTION TO HAVE PROFESSOR FELTEN APPEAR TO DO A

         17   NEW DEMONSTRATION.

         18             THIS DEMO, TOO, IS WAY TOO LATE.  MICROSOFT HAS

         19   HAD NOW FOUR BITES AT THE APPLE -- TWO DEPOSITIONS AND TWO

         20   CHANCES ON THE STAND TO DO THE DEMONSTRATION THEY WANTED.

         21   THEY DIDN'T DO THAT.  SO TO TRY TO OFFER ONE NOW THAT

         22   PROFESSOR FELTEN IS OFF THE STAND, WITHOUT FOUNDATION AND

         23   WITHOUT A CHANCE TO CROSS-EXAMINE THE PERSON WHO DID IT, IT

         24   IS JUST MUCH TOO LATE.

         25             THE COURT:  ALL RIGHT.  THE OBJECTION IS
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          1   SUSTAINED.

          2             MR. HOLLEY:  YOUR HONOR, I WOULD MAKE AN OFFER OF

          3   PROOF OF THE VIDEOTAPE MARKED AS DEFENDANT'S EXHIBIT 2787

          4   AND THE TRANSCRIPT MARKED FOR IDENTIFICATION AS 2788 AND ASK

          5   THAT THEY BE INCLUDED WITH THE RECORD OF THESE PROCEEDINGS

          6   FOR WHATEVER PURPOSE --

          7             THE COURT:  THEY WILL BE INCLUDED WITH THE RECORD.

          8             MR. HOLLEY:  YES.  THANK YOU, YOUR HONOR.

          9             THE COURT:  SURE.

         10             MR. HOLLEY:  THAT'S ALL I HAVE, YOUR HONOR.

         11             THE COURT:  ALL RIGHT.  SHALL WE GO INTO RECESS

         12   UNTIL 2:00 O'CLOCK THIS AFTERNOON?

         13             MR. MALONE:  YES, YOUR HONOR.  THANK YOU.

         14             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

         15   FOR LUNCH.)

         16
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