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         1                    P R O C E E D I N G S

         2           THE COURT:  ALL RIGHT, SIR.

         3           MR. LACOVARA:  THANK YOU, YOUR HONOR.

         4                 CONTINUED DIRECT EXAMINATION

         5  BY MR. LACOVARA:

         6  Q.   DEAN SCHMALENSEE, I WOULD LIKE TO BEGIN THIS

         7  AFTERNOON'S EXAMINATION BY ASKING YOU SOME QUESTIONS

         8  BEGINNING ON THE SUBJECT OF DISTRIBUTION ABOUT THE ONLINE

         9  SERVICES CHANNEL, AND SPECIFICALLY ABOUT DISTRIBUTION OF

        10  BROWSING SOFTWARE THROUGH AOL.

        11           IN YOUR EARLIER TESTIMONY, DID YOU CONCLUDE THAT

        12  MICROSOFT HAD NOT ENGAGED IN ANTICOMPETITIVE ACTS IN TERMS

        13  OF ITS DEALINGS WITH AOL WITH REGARD TO DISTRIBUTING

        14  INTERNET EXPLORER TECHNOLOGIES?

        15  A.   YES.

        16  Q.   AND HAVE YOU REVIEWED MATERIALS PRODUCED SUBSEQUENT

        17  TO THE DATES ON WHICH YOU TESTIFIED IN JANUARY THAT TALK

        18  ABOUT THE COMPETITION BETWEEN NETSCAPE AND MICROSOFT FOR

        19  AOL'S DISTRIBUTION IN 1996?

        20  A.   YES, I HAVE.

        21  Q.   AND DO THE DOCUMENTS THAT YOU HAVE REVIEWED ALTER

        22  YOUR OPINION IN ANY REGARD?

        23  A.   NO.

        24  Q.   AND CAN YOU EXPLAIN TO ME WHAT IT IS YOU FOUND IN THE

        25  DOCUMENTS YOU REVIEWED.
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         1  A.   WELL, THE ONE DOCUMENT THAT I REMEMBER PARTICULARLY

         2  WAS PRODUCED, I THINK, FROM THE FILES OF A PERSON WHO WAS

         3  FORMERLY NETSCAPE'S GENERAL COUNSEL, AND IT TALKS ABOUT

         4  NETSCAPE--TALKS ABOUT THE OFFER EFFECTIVELY THAT NETSCAPE

         5  WAS MAKING TO AOL, AND INCLUDES IN IT A DISCUSSION OF

         6  ALLOWING AOL TO MANAGE NETSCAPE'S WEB SITES, SOMETHING

         7  THAT AOL--THAT NETSCAPE COULD OFFER THAT MICROSOFT

         8  COULDN'T.

         9           AND IT WAS CLEAR--I DON'T REMEMBER THE WORDING IN

        10  THE DOCUMENT PRECISELY, BUT IT WAS CLEAR IN THAT DOCUMENT

        11  AS WELL AS IN EVERYTHING ELSE I HAVE SEEN, THAT THAT WAS A

        12  COMPETITION FOR THE AOL BUSINESS.

        13  Q.   AND WHEN YOU SAY THAT IT WAS A COMPETITION FOR THE

        14  AOL BUSINESS BETWEEN MICROSOFT AND NETSCAPE, WHAT EXACTLY

        15  DO YOU MEAN, DEAN SCHMALENSEE?

        16  A.   THAT THE WINNER IN THE COMPETITION WOULD HAVE--ALL OR

        17  THE BULK OF AOL'S BUSINESS WOULD BE THE SUPPLIER OF

        18  BROWSING SOFTWARE FOR INCLUSION IN AOL'S CLIENT.

        19  Q.   NOW, YOU TESTIFIED IN JANUARY THAT THE ANALYSIS YOU

        20  HAD DONE SUGGESTED THAT THE FACT THAT MICROSOFT COULD

        21  OFFER A COMPONENTIZED BROWSER TO AOL BUT NETSCAPE COULD

        22  NOT, WAS OF SOME SIGNIFICANCE TO AOL'S DECISION MAKING AS

        23  YOU STUDIED IT; IS THAT CORRECT?

        24  A.   YES.  AND EVERYTHING I HAVE SEEN SINCE CONFIRMS THAT.

        25           IN FACT, IT'S MY UNDERSTANDING FROM MR. COLBURN'S
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         1  TESTIMONY THAT AOL DOES NOT YET HAVE SUCH A BROWSER.  AND

         2  I HAVE SEEN DOCUMENTS FROM AOL--I THINK, PERHAPS, FROM

         3  NETSCAPE--TALKING ABOUT THEIR DOING SOME WORK TOGETHER

         4  LAST YEAR IN THE HOPES OF DEVELOPING SUCH A BROWSER.  IN

         5  ANY CASE, MR. COLBURN INDICATED THEY HADN'T DONE IT; IT

         6  WAS CLEARLY OF INTEREST TO AOL.  AND IT'S NOT AVAILABLE,

         7  OR IT CERTAINLY WASN'T AVAILABLE FROM NETSCAPE.

         8  Q.   YOU PERFORMED SOME ANALYSIS IN JANUARY, FOR YOUR

         9  TESTIMONY IN JANUARY, ON THE QUESTION OF THE VALUE TO AOL

        10  OF PLACEMENT IN THE ONLINE SERVICES FOLDER.

        11           AND JUST TO RECAPITULATE, WHAT IS YOUR OPINION

        12  ABOUT WHETHER THAT FOLDER WAS OF VALUE--PLACEMENT IN THAT

        13  FOLDER WAS OF VALUE TO AOL?

        14  A.   IT CERTAINLY WAS OF VALUE TO AOL.  PLACEMENT IN THAT

        15  FOLDER WAS ONE OF THE THINGS THAT AOL TOOK INTO ACCOUNT IN

        16  DECIDING WHETHER OR NOT TO SIGN WITH MICROSOFT.

        17  Q.   AND IT IS A FAIR STATEMENT, IS IT NOT, THAT THAT'S

        18  SOMETHING THAT NETSCAPE COULD NOT OFFER?  IS THAT CORRECT?

        19  A.   THAT'S CORRECT.

        20  Q.   NOW, DO YOU BELIEVE THAT IT IS POSSIBLE TO EVALUATE

        21  THE PRECISE DOLLAR VALUE OF PLACEMENT IN THE ONLINE

        22  SERVICES FOLDER TO ANY ONLINE SERVICE, INCLUDING AOL?

        23  A.   I THINK IN THE NATURE OF THIS SORT OF COMPONENT TO A

        24  TRANSACTION, IT IS POSSIBLE TO MAKE ROUGH ESTIMATES TO GET

        25  ORDERS OF MAGNITUDE.  I DID THAT.  I HAVE SEEN DOCUMENTS
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         1  IN WHICH AOL DID THAT.  I THINK THAT'S ALL ONE CAN DO,

         2  BECAUSE THERE ARE A WHOLE LOT OF VARIABLES AT PLAY IN A

         3  CALCULATION LIKE THAT, AND I THINK GETTING A ROUGH ORDER

         4  OF MAGNITUDE IS ABOUT ALL ONE CAN DO.

         5  Q.   THANK YOU.

         6           LET ME SHIFT SLIGHTLY AND TALK ABOUT ISP'S AS

         7  OPPOSED TO ONLINE SERVICES.

         8           HAVE YOU SEEN TESTIMONY FROM THE ECONOMIST

         9  RETAINED BY THE PLAINTIFFS THAT SUGGESTS THAT NETSCAPE WAS

        10  EXCLUDED BY MICROSOFT FROM DISTRIBUTION THROUGH THE ISP

        11  CHANNEL?

        12  A.   INDEED, I HAVE.

        13  Q.   AND HAVE YOU PERFORMED ADDITIONAL WORK SINCE JANUARY

        14  IN ANALYZING THE VALIDITY OF THAT ALLEGATION?

        15  A.   YES.

        16  Q.   AND CAN YOU SUMMARIZE THE WORK YOU HAVE DONE AND THE

        17  EVIDENCE YOU HAVE LOOKED AT OVER THE COURSE OF THE LAST

        18  SIX MONTHS.

        19  A.   WELL, I HAVE SEEN REPLIES TO INTERROGATORIES FROM A

        20  NUMBER OF ONLINE SERVICE PROVIDERS THAT PROVIDE EVIDENCE

        21  ON THEIR DISTRIBUTION OF INTERNET EXPLORER AND NETSCAPE

        22  NAVIGATOR OR COMMUNICATOR.

        23           I HAVE ALSO TAKEN A HARD LOOK AT DISTRIBUTION

        24  THROUGH THE ISP CHANNEL USING THE MDC DATA.

        25  Q.   ARE YOU FAMILIAR WITH AN ISP KNOWN AS "EARTHLINK"?
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         1  A.   I'M FAMILIAR WITH IT BY NAME.  I DON'T KNOW IT IN

         2  DETAIL.

         3  Q.   AND JUST TO MAKE THIS CLEARER, YOU RECALL PROFESSOR

         4  WARREN-BOULTON, OR DR. WARREN-BOULTON, DID AN ANALYSIS

         5  WHERE HE PURPORTED TO BREAK UP ISP'S INTO DIFFERENT

         6  CATEGORIES?

         7  A.   YES.

         8  Q.   AND IS IT YOUR RECOLLECTION THAT EARTHLINK WAS IN THE

         9  SHIPMENT RESTRICTIONS GROUP?

        10  A.   YES, I THINK THAT WAS THE GROUP.  HE HAD SEVERAL, AND

        11  THAT WAS THE ONE FOR WHICH HE ASSERTED THE MICROSOFT

        12  CONTRACTUAL CONSTRAINTS WERE MOST SEVERE.

        13           MR. LACOVARA:  AT THIS TIME, YOUR HONOR, I WOULD

        14  LIKE TO PLACE BEFORE THE WITNESS, AND OFFER UNDER SEAL,

        15  DEFENDANT'S EXHIBIT 2782, WHICH ARE THE RESPONSES TO THE

        16  JUSTICE DEPARTMENT CID NUMBER 17749 FROM EARTHLINK.  AND

        17  WE'VE ATTEMPTED TO CONTACT EARTHLINK'S COUNSEL TO SEE IF

        18  THEY WOULD UNSEAL THIS DOCUMENT, AND THEY HAVE NOT YET

        19  AGREED TO DO THAT.  AND IF THEY DO, WE ASK THAT IT BE

        20  PLACED ON THE PUBLIC RECORD, YOUR HONOR.  SO, I'M OFFERING

        21  2782 UNDER SEAL.

        22           AND I WILL REPRESENT THAT IT WAS PRODUCED TO

        23  MICROSOFT FROM THE FILES OF THE DEPARTMENT OF JUSTICE IN

        24  THIS FORM.

        25           MR. BOIES:  MAY I APPROACH COUNSEL FOR JUST ONE
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         1  MOMENT, YOUR HONOR?

         2           THE COURT:  SURE.

         3           (PAUSE.)

         4           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         5           THE COURT:  DEFENDANT'S 2782 IS ADMITTED UNDER

         6  SEAL.

         7                         (DEFENDANT'S EXHIBIT NO. 2782 WAS

         8                          ADMITTED INTO EVIDENCE.)

         9  BY MR. LACOVARA:

        10  Q.   NOW, SINCE THE DOCUMENT IS UNDER SEAL, DEAN

        11  SCHMALENSEE, I CAN'T ASK YOU THE PARTICULAR QUESTION, BUT

        12  IF YOU WOULD LOOK AT THE RESPONSE TO INTERROGATORY NUMBER

        13  THREE, WHICH IS ON THE SECOND PAGE OF THE DOCUMENT--

        14  A.   I HAVE IT.

        15  Q.   --AND DOES THAT PROVIDE THE ACTUAL NUMBER AND

        16  PERCENTAGE OF DISTRIBUTION OF IE AS OPPOSED TO NETSCAPE BY

        17  THE SUPPOSEDLY SHIPMENT-RESTRICTED ISP?

        18  A.   YES.

        19  Q.   AND DO YOU REGARD THOSE DATA AS CONSISTENT OR

        20  INCONSISTENT WITH THE CLASSIFICATION MADE BY

        21  DR. WARREN-BOULTON?

        22  A.   IT'S CERTAINLY INCONSISTENT WITH THE NOTION THAT

        23  EARTHLINK WAS RESTRICTED TO SHIP EXCLUSIVELY OR PRIMARILY

        24  INTERNET EXPLORER.

        25           MR. LACOVARA:  YOUR HONOR, AT THIS TIME I WOULD
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         1  ASK THAT DEFENDANT'S EXHIBIT 2783 BE PLACED BEFORE THE

         2  WITNESS.  THESE ARE THE CID RESPONSES FROM EROL'S

         3  INTERNET, INCORPORATED.  I OFFER AT THIS TIME, BUT IF I

         4  MAY, I WANT TO EXPLAIN WHY THIS DOCUMENT LOOKS THE WAY IT

         5  DOES TO MR. BOIES.  THERE IS A COMPLICATED STORY, AND I

         6  WOULD PREFER TO DO IT PRIVATELY, AT LEAST IN THE FIRST

         7  INSTANCE.

         8           (PAUSE.)

         9           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        10           THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 2783

        11  IS ADMITTED.

        12                         (DEFENDANT'S EXHIBIT NO. 2783 WAS

        13                          ADMITTED INTO EVIDENCE.)

        14  BY MR. LACOVARA:

        15  Q.   AND I WOULD LIKE TO DIRECT YOUR ATTENTION TO THE TAIL

        16  ON THE THIRD PAGE ON THIS DOCUMENT LABELED "EI 2," WHICH

        17  HAS BROWSER DISTRIBUTION DATA.

        18           FIRST LET ME ASK YOU, HOW DID DR. WARREN-BOULTON

        19  CLASSIFY EROL'S, IF YOU RECALL?

        20  A.   THIS WAS IN THE SECOND-MOST RESTRICTED CATEGORY.  I

        21  DON'T RECALL THE TERM HE USED, BUT IF SHIPMENT

        22  RESTRICTIONS WERE THE MOST TIGHTLY RESTRICTED--WELL, I

        23  MEAN, THESE ARE SELF-SELECTED CATEGORIES, SO THAT'S NOT

        24  QUITE THE RIGHT USAGE, BUT HE HAD IT IN THE SECOND-MOST

        25  RESTRICTED CATEGORY.
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         1  Q.   DO YOU RECALL THE USE OF THE CLASSIFICATION

         2  "IE-PREFERRED"?

         3  A.   THAT SOUNDS RIGHT, YES.

         4  Q.   AND DO YOU REGARD--WHAT DO YOU MAKE OF DEFENDANT'S

         5  EXHIBIT 2783, THE PAGE THAT'S DISPLAYED ON THE SCREEN?

         6  A.   WELL, QUALITATIVELY, IT SHOWS THEY DIDN'T SHIP ANY IE

         7  UNTIL JUNE OF '97.  AND FROM JULY '97 ON, YOU WOULD HAVE

         8  TO DO A EXACT COUNT, BUT ROUGHLY IT'S 50/50.  AND IN

         9  JANUARY '98, FOR INSTANCE, IT WAS 55 PERCENT NETSCAPE; AND

        10  IN NOVEMBER OF '97, 55 PERCENT IE.  SO, IT LOOKS LIKE

        11  ROUGHLY A 50/50 DISTRIBUTION FROM JULY ON.

        12  Q.   NOW, TAKEN AS A WHOLE IN TERMS OF THE INTERROGATORY

        13  RESPONSES, YOU REVIEWED THE DATA SUBMISSIONS MADE TO THE

        14  DEPARTMENT OF JUSTICE.

        15           DO YOU HAVE AN OPINION AS TO THE EFFECTIVENESS IN

        16  TERMS OF DRIVING DISTRIBUTION OF MICROSOFT'S CONTRACTS

        17  WITH ISP'S?

        18  A.   WELL, I HAVEN'T SEEN THE CONTRACT THAT MICROSOFT

        19  SIGNED HERE, BUT IF THE NOTION WAS THAT THE CONTRACT WAS

        20  GOING TO FORECLOSE, OR THE CONTRACT IN THE EARLIER CASE

        21  WAS GOING TO FORECLOSE NETSCAPE, OR MAKE IT UNABLE TO

        22  ATTAIN SIGNIFICANT DISTRIBUTION, THOSE CONTRACTS FAILED.

        23  Q.   AND HAVE YOU DRAWN A CONCLUSION WITH REGARD TO THE

        24  QUALITY OR UTILITY OF THE ANALYSIS DONE BY

        25  DR. WARREN-BOULTON IN TERMS OF SEPARATING ISP'S INTO
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         1  DIFFERENT GROUPS, BASED ON THE HARD DATA THAT YOU HAVE

         2  EXAMINED?

         3  A.   WELL, I DISCUSSED THAT ANALYSIS IN MY DIRECT

         4  TESTIMONY IN JANUARY.  THIS JUST ADDS TO MY CONVICTION

         5  THAT THE CLASSIFICATION SCHEME HE USED SIMPLY DOESN'T HAVE

         6  VALIDITY.  THERE ARE A NUMBER OF OTHER PROBLEMS WITH THE

         7  ANALYSIS, BUT THIS STRENGTHENS MY VIEW ON ONE OF THEM.

         8  Q.   NOW, HAVE YOU, DEAN SCHMALENSEE, PERFORMED OR HAD

         9  PERFORMED UNDER YOUR DIRECTION ANY EMPIRICAL ANALYSIS OF

        10  THE DISTRIBUTION OF BROWSING SOFTWARE VIA ISP'S?

        11  A.   INDEED, I HAVE.

        12  Q.   AND WHAT DATA SOURCE DID YOU USE FOR THAT?

        13  A.   I USED THE MDC DATA FOCUSING ON INDIVIDUALS WHO WERE

        14  ISP SUBSCRIBERS.  AND EVEN MORE PRECISELY, ON INDIVIDUALS

        15  WHO ARE ISP SUBSCRIBERS WHO ATTAINED THEIR BROWSER WITH

        16  THEIR SUBSCRIPTION.

        17  Q.   AND IN PERFORMING THIS ANALYSIS, WERE YOU TESTING THE

        18  PLAINTIFFS' HYPOTHESES, OR WERE YOU ENGAGED IN SOME OTHER

        19  SORT OF EXERCISE?

        20  A.   WELL, IT SEEMED TO ME THAT PLAINTIFFS HAD A

        21  PROPOSED--HAD PROPOSED A SET OF ASSUMPTIONS ABOUT--OR A

        22  SET OF ASSERTIONS, WHICH I WILL TAKE AS ASSUMPTIONS FOR

        23  THE PURPOSES OF ANALYSIS, ABOUT DISTRIBUTION THROUGH THE

        24  ISP CHANNEL.  PLAINTIFFS HAD PROPOSED THAT THE CONTRACTUAL

        25  ARRANGEMENTS ENTERED INTO BETWEEN MICROSOFT AND VARIOUS
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         1  ISP'S HAD A STRONG EFFECT ON DISTRIBUTION THROUGH THE ISP

         2  CHANNEL, AND BY IMPLICATION, THAT THE QUALITY OF PRODUCTS

         3  DID NOT HAVE A LARGE IMPACT.

         4           IT WAS ALSO--I NEED TO THINK A LITTLE BIT.

         5           THERE IS ALSO THE IMPLICATION THAT DURING THE

         6  PERIOD--THIS IS REALLY AN IMPLICATION RATHER THAN AN

         7  ASSERTION, I GUESS, STRICTLY SPEAKING.  THE IMPLICATION

         8  DURING THE PERIOD WHEN THE CONTRACTS WERE IN FORCE WAS

         9  THAT MOST OF THE BROWSERS DISTRIBUTED THROUGH THE ISP

        10  CHANNEL SHOULD HAVE BEEN INTERNET EXPLORER.  THAT SEEMS

        11  THE IMPLICATION OF WHAT WE'VE HEARD.

        12           AND A SECOND IMPLICATION THAT'S READILY TESTABLE,

        13  CONFRONTABLE WITH THE DATA, IS THAT WHEN THE RESTRICTIONS

        14  WERE REMOVED, SOMETHING POSITIVE SHOULD HAVE HAPPENED TO

        15  NETSCAPE.  ITS SHARE, PERHAPS, INCREASED THROUGH THAT

        16  CHANNEL OR ITS DECLINE SLOWED.  BUT IN ANY CASE, IF THE

        17  CONTRACTUAL RESTRAINTS WERE HAVING AN APPRECIABLE EFFECT

        18  ON NETSCAPE'S DISTRIBUTION, THEIR REMOVAL SHOULD HAVE BEEN

        19  A GOOD THING FOR NETSCAPE IN THAT CHANNEL.

        20           MR. LACOVARA:  NOW, LET ME ASK THAT THE WITNESS

        21  BE SHOWN DEFENDANT'S EXHIBIT 2757.

        22  BY MR. LACOVARA:

        23  Q.   AND DEAN SCHMALENSEE, ONCE YOU HAD A CHANCE TO LOOK

        24  AT IT, IF YOU COULD EXPLAIN TO THE COURT WHY YOU PREPARED

        25  THIS EXHIBIT AND WHAT IT SHOWS.
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         1           (DOCUMENT HANDED TO THE WITNESS.)

         2  A.   THIS EXHIBIT IS AN ATTEMPT TO STATE MORE CLEARLY,

         3  CERTAINLY IN THE FIRST TWO CATEGORIES, THE PROPOSITIONS I

         4  JUST OUTLINED ON THE STAND A FEW MINUTES AGO.  WHETHER YOU

         5  CALL THEM "ASSUMPTIONS" OR "PLAINTIFFS' ASSERTIONS" IS OF

         6  NO SIGNIFICANCE, BUT THERE ARE TWO HYPOTHESES THAT SEEM TO

         7  FLOW FROM EVERYTHING THAT'S BEEN SAID ABOUT NETSCAPE'S

         8  DISTRIBUTION IN THIS CHANNEL.  THOSE ARE IN THE CENTER OF

         9  THIS PAGE.  THE RESULTS ARE SUMMARIES OF ANALYSIS THAT I

        10  ASSUME WE WILL SHORTLY DISCUSS.

        11           MR. LACOVARA:  ON THAT BASIS, YOUR HONOR, I WOULD

        12  OFFER DEFENDANT'S EXHIBIT 2757 AS A SUMMARY OF THIS ASPECT

        13  OF DEAN SCHMALENSEE'S TESTIMONY.

        14           MR. BOIES:  ON THAT BASIS I HAVE NO OBJECTION,

        15  YOUR HONOR.

        16           THE COURT:  DEFENDANT'S EXHIBIT 2757 IS ADMITTED.

        17                         (DEFENDANT'S EXHIBIT NO. 2757 WAS

        18                          ADMITTED INTO EVIDENCE.)

        19  BY MR. LACOVARA:

        20  Q.   AND YOU'VE TOUCHED ON SOME OF THESE TOPICS IN THE

        21  LAST FEW RESPONSES TO MY QUESTIONS, DEAN SCHMALENSEE, BUT

        22  IN GENERAL TERMS, COULD YOU SUMMARIZE THE THOUGHT

        23  EXPERIMENT THAT IS REFLECTED HERE AND EXACTLY WHAT YOUR

        24  THOUGHTS WERE.

        25  A.   SUPPOSE ONE TAKES AS GIVEN, AS ASSUMPTIONS, THE TWO
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         1  PROPOSITIONS AT THE TOP, THAT FOLLOWING THE SIGNING OF THE

         2  RESTRICTIVE AGREEMENTS, WHAT ONE WOULD MEAN BY NETSCAPE

         3  BEING FORECLOSED IS MOST ISP'S DISTRIBUTED INTERNET

         4  EXPLORER IN PREFERENCE TO NETSCAPE FOLLOWING THE SIGNING

         5  OF THOSE RESTRICTIVE AGREEMENTS.  THAT'S WHAT I TAKE TO BE

         6  THE OPERATIONAL MEANING OF "THEY WERE FORECLOSED FROM THIS

         7  CHANNEL."

         8           AND IT SEEMS TO BE THE CASE THROUGHOUT THAT

         9  PLAINTIFFS HAVE NOT STRESSED IMPROVED QUALITY.  I'VE MADE

        10  THE ARGUMENT THAT IMPROVED QUALITY WAS IMPORTANT.  BUT LET

        11  ME TAKE AS AN ASSUMPTION THAT THAT'S JUST WRONG, THAT

        12  QUALITY REALLY DIDN'T HAVE MUCH TO DO WITH WHAT WENT ON IN

        13  THE ISP CHANNEL, THAT THE IMPORTANT FACTOR REALLY WAS THE

        14  RESTRICTIVE AGREEMENTS.

        15           UNDER THOSE ASSUMPTIONS, IT SEEMS TO ME THE

        16  PROPOSITIONS LISTED AS HYPOTHESES ARE INESCAPABLE

        17  IMPLICATIONS.  WITH THE AGREEMENTS, NETSCAPE WAS

        18  FORECLOSED.  ISP'S DISTRIBUTED MOSTLY INTERNET EXPLORER.

        19  THAT'S THE IMPLICATION.

        20           AND SECOND, SINCE THE AGREEMENTS ARE ASSERTED TO

        21  HAVE BEEN IMPORTANT IN DETERMINING DISTRIBUTION, ENDING

        22  THE AGREEMENTS SHOULD HAVE BEEN GOOD FOR NETSCAPE.  AND

        23  IT'S A LITTLE--YOU HAVE TO BE A LITTLE CAREFUL ABOUT WHAT

        24  THAT MIGHT MEAN, BUT YOU WOULD CERTAINLY EXPECT THAT IF

        25  THESE WERE IMPORTANT, THAT ENDING THE AGREEMENTS WOULD
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         1  STALL, SLOW DOWN OR REVERSE INTERNET EXPLORER'S GROWTH.

         2  IN ANY CASE, SOMETHING GOOD SHOULD HAVE HAPPENED FOR

         3  NAVIGATOR, SOMETHING BAD FOR INTERNET EXPLORER.

         4  Q.   OKAY.  AND DID YOU USE A PARTICULAR DATASET TO TEST

         5  THESE HYPOTHESES AND TO PRODUCE THE RESULTS THAT ARE

         6  SUMMARIZED IN THE BOTTOM OF THE DOCUMENT?

         7  A.   YES.  I USED THE MDC DATABASE BECAUSE THAT'S REALLY

         8  THE ONLY AVAILABLE DATA THAT RELATES TO HOW--THAT TELLS US

         9  HOW INDIVIDUALS GOT THE BROWSER.  SO, IF YOU WANT TO LOOK

        10  AT DISTRIBUTION THROUGH THIS CHANNEL, THAT'S THE DATA.

        11  Q.   AND DOES THE ADKNOWLEDGE DATA TELL YOU HOW

        12  INDIVIDUALS OBTAINED THE BROWSER THAT THEY USED?

        13  A.   NO.

        14  Q.   AND WHEN YOU SAY YOU USED--DID YOU USE ALL OF THE MDC

        15  DATA, OR JUST A PARTICULAR SUBSET OF THE DATA?

        16  A.   I USED THE SUBSET OF THE DATA THAT RELATES TO THOSE

        17  INDIVIDUALS WHO IDENTIFIED THEMSELVES AS ISP SUBSCRIBERS.

        18  SO, IN PARTICULAR FOR THIS PURPOSE, SUBSCRIBERS TO AOL AND

        19  OTHER ONLINE SERVICES WERE EXCLUDED, SINCE I WANTED TO

        20  FOCUS ON THE RESTRICTIVE ISP AGREEMENTS FOR THE PURPOSES

        21  OF THIS STUDY.

        22           AND LET ME--JUST TO BE CLEAR, I ALSO LOOKED AT

        23  THOSE WHO WERE ISP SUBSCRIBERS AND WHO SAID THEY HAD

        24  GOTTEN THEIR BROWSER WITH THEIR SUBSCRIPTION.  THAT IS A

        25  SHARP FOCUS ON DISTRIBUTION OF BROWSERS THROUGH THIS
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         1  CHANNEL, WHICH IS WHAT ALLEGEDLY THESE RESTRICTIVE

         2  AGREEMENTS EFFECTED.

         3  Q.   AND HAVE YOU PREPARED AN EXHIBIT THAT SUMMARIZES THE

         4  DATA ANALYSIS THAT YOU HAVE JUST DESCRIBED IN GENERAL

         5  TERMS?

         6  A.   YES.

         7           MR. LACOVARA:  LET ME ASK THAT DEFENDANT'S

         8  EXHIBIT 2758 BE PLACED BEFORE DEAN SCHMALENSEE.

         9  BY MR. LACOVARA:

        10  Q.   AND THE QUESTION FOR YOU, SIR, WILL BE:  IS THAT THE

        11  EXHIBIT TO WHICH YOU JUST REFERRED?

        12           (DOCUMENT HANDED TO THE WITNESS.)

        13  A.   AND THE ANSWER IS YES, IT IS.

        14           MR. LACOVARA:  YOUR HONOR, I WOULD OFFER

        15  DEFENDANT'S EXHIBIT 2758 AT THIS TIME.

        16           MR. BOIES:  MAY I HAVE JUST A MOMENT, YOUR HONOR?

        17           THE COURT:  SURE.

        18           (PAUSE.)

        19           MR. BOIES:  YOUR HONOR, I WILL HAVE NO OBJECTION.

        20  THERE IS SOME MATERIAL THAT WAS PRODUCED TO US ON FRIDAY

        21  THAT WE HAVE NOT HAD AN OPPORTUNITY TO CHECK, BUT I WILL

        22  HANDLE THAT ON CROSS-EXAMINATION.

        23           THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 2758

        24  IS ADMITTED.

        25                         (DEFENDANT'S EXHIBIT NO. 2758 WAS
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         1                          ADMITTED INTO EVIDENCE.)

         2  BY MR. LACOVARA:

         3  Q.   AND I GUESS, DEAN SCHMALENSEE, THE QUESTION TO YOU

         4  IS, TELL ME HOW YOU SELECTED THE DATA, AND TELL THE COURT,

         5  PLEASE, WHAT IT SHOWS.

         6  A.   LET ME START FIRST WITH THE PERIODS.  ROUGHLY 30

         7  PERCENT OF THE INDIVIDUALS IN THE MDC SAMPLE INDICATED

         8  THEY WERE ISP SUBSCRIBERS, AND SOMETHING LIKE 20 PERCENT

         9  INDICATED THEY HAD GOTTEN THE BROWSER WITH SUBSCRIPTION.

        10  IN A WAY, A RELATIVELY SMALL NUMBER GIVEN THE DISCUSSION

        11  IN DOCUMENTS OF THE IMPORTANCE OF THIS CHANNEL.

        12           THEREFORE, IN ORDER TO DEAL WITH THE FACT THAT

        13  SAMPLE SIZES IN INDIVIDUAL MONTHS IN THE BOTTOM ROW, THOSE

        14  WHO RECEIVE THEIR BROWSER WITH THEIR SUBSCRIPTION,

        15  RELATIVELY SMALL, I AGGREGATED TO PERIODS OF 12 AND 13

        16  MONTHS EACH.

        17           THE KEY BREAK IS BETWEEN THE SECOND AND THIRD OF

        18  THESE PERIODS.  MICROSOFT'S RESTRICTIONS, THE RESTRICTIONS

        19  COMPLAINED OF OR THE CONTRACTS COMPLAINED OF BETWEEN

        20  MICROSOFT AND ISP'S, WERE TERMINATED IN APRIL OF 1998, SO

        21  THE RESTRICTIONS WERE IN FORCE FOR ALL OF THE SECOND

        22  PERIOD.  AND DEPENDING ON THE RESTRICTION, PERHAPS SOME OF

        23  THE FIRST.

        24           THE FIRST ROW, THEN, IS THE ANSWER TO, DURING

        25  EACH OF THESE PERIODS, WHAT WAS THE AVERAGE SHARE OF
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         1  BROWSERS IN USE THAT WERE NETSCAPE AMONG ALL INDIVIDUALS

         2  WHO IDENTIFIED THEMSELVES AS ISP SUBSCRIBERS?  AND THAT

         3  SHARE IS, AS YOU WILL SEE, ABOVE 50 PERCENT IN ALL CASES,

         4  AND DECLINING OVER THE PERIOD.

         5           THE SECOND ROW REALLY RELATES MORE DIRECTLY TO

         6  DISTRIBUTION THROUGH THIS CHANNEL, BECAUSE THESE ARE THE

         7  PEOPLE WHO ARE ISP SUBSCRIBERS WHO REPORTED HAVING

         8  RECEIVED THE BROWSER WITH THEIR SUBSCRIPTION; I.E., FROM

         9  THE ISP.

        10           AND AGAIN, THE ESTIMATES IN EACH BOX ARE THE

        11  PERCENTAGE, AVERAGE PERCENTAGE, DURING THE INDICATED

        12  PERIOD REPORTED THAT THEIR PRIMARY BROWSER IN USE WAS

        13  NETSCAPE.

        14           SO, IN THE FIRST TWO PERIODS, THE FIRST THING WE

        15  NOTICE IS OVER 80 PERCENT OF THOSE ISP SUBSCRIBERS WHO

        16  RECEIVE THEIR BROWSER THROUGH THE ISP CHANNEL REPORTED

        17  THAT THEY WERE USING NETSCAPE.  SO, HYPOTHESIS ONE,

        18  "NETSCAPE COULDN'T DISTRIBUTE THROUGH THIS CHANNEL," IS

        19  CLEARLY FALSE.  THEY HAD OVER 80 PERCENT OF THE

        20  DISTRIBUTION THROUGH THIS CHANNEL.  QUITE A STRIKING

        21  FIGURE.  OR 80 PERCENT OF THE USERS AND SO ON.  THESE ARE

        22  STOCK MEASURES, AGAIN, AS USUAL.

        23           THE SECOND HYPOTHESIS WOULD RELATE TO WHAT

        24  HAPPENED WHEN THE RESTRICTIONS CAME OFF.  IF THE

        25  RESTRICTIONS WERE REALLY IMPORTANT, IMPROVEMENTS IN
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         1  QUALITY REALLY WEREN'T IMPORTANT, ONE WOULD EXPECT THAT 82

         2  PERCENT FIGURE TO RISE.  ONE WOULD EXPECT MORE

         3  DISTRIBUTION THROUGH THE CHANNEL WHEN MICROSOFT'S

         4  RESTRICTIONS WERE ELIMINATED OR WHEN THE CONTRACTS WERE

         5  VOIDED.

         6           INSTEAD, WHAT HAPPENS IS THERE IS A SHARP

         7  DECLINE.  I DON'T KNOW WHAT LED TO THAT DECLINE, BUT IT'S

         8  CERTAINLY THE CASE THAT THE REMOVAL OF CONTRACTS OBJECTED

         9  TO THAT RESTRICTED NETSCAPE'S--LET ME START THAT SENTENCE

        10  OVER.

        11           IF THE CONTRACTS OBJECTED TO IN THIS CASE HAD

        12  SHARPLY RESTRICTED NETSCAPE'S DISTRIBUTION, YOU WOULD

        13  EXPECT TO SEE AN UPWARD MOVEMENT IN THE SHARE, NOT A SHARP

        14  DOWNWARD MOVEMENT, WHICH IS WHAT WE SEE.

        15  Q.   NOW, DEAN SCHMALENSEE, DID YOU PREPARE AN ANALYSIS OF

        16  THIS ISSUE THAT BROKE DOWN GROUPS OF ISP'S TO CORRESPOND

        17  TO THE SUBGROUPS THAT WERE DEVELOPED BY

        18  DR. WARREN-BOULTON?

        19  A.   NO, THAT CAN'T--THAT CAN'T BE DONE WITH THE MDC DATA.

        20  AND AS I DISCUSSED IN JANUARY, I DON'T THINK IT COULD BE

        21  DONE ACCURATELY WITH THE ADKNOWLEDGE DATA.  BUT IT'S NOT

        22  POSSIBLE WITH THE MDC DATA.

        23           BUT FOR THE PURPOSES OF THE ISSUES HERE, I DON'T

        24  THINK IT'S NECESSARY.  THE ARGUMENT IS THAT NETSCAPE WAS

        25  FORECLOSED FROM THE ISP CHANNEL.  THESE NUMBERS SHOW THAT
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         1  DURING THE PERIOD WITH THE RESTRICTIONS IN FORCE, NETSCAPE

         2  HAD 80 PERCENT OF THE DISTRIBUTION THROUGH THAT CHANNEL.

         3  Q.   NOW, EARLIER THIS MONTH, PROFESSOR FISHER RAISED A

         4  NUMBER OF, SHALL WE SAY, TECHNICAL ISSUES ABOUT VARIOUS

         5  ASPECTS OF YOUR USE OF MDC DATA.

         6           HAVE YOU EXAMINED HIS TESTIMONY IN THAT REGARD?

         7  A.   YES, I HAVE.

         8  Q.   AND HAVE YOU PREPARED A RESPONSE THAT ADDRESSES THOSE

         9  SOMEWHAT TECHNICAL CRITICISMS?

        10  A.   YES, I HAVE.

        11           MR. LACOVARA:  YOUR HONOR, I WOULD ASK THAT

        12  DEFENDANT'S EXHIBIT 2759 BE INTRODUCED, PLACED BEFORE THE

        13  WITNESS.

        14  BY MR. LACOVARA:

        15  Q.   AND I WOULD ASK YOU TO IDENTIFY IT, SIR.

        16           (DOCUMENT HANDED TO THE WITNESS.)

        17  Q.   WAS THIS DOCUMENT PREPARED UNDER YOUR DIRECTION, SIR?

        18  A.   WITHOUT CHECKING EVERY WORD, YES, INDEED, IT APPEARS

        19  TO HAVE BEEN.

        20  Q.   DO YOU KNOW WHETHER IT HAS BEEN PREVIOUSLY PROVIDED

        21  TO THE DEPARTMENT OF JUSTICE?

        22  A.   YES.  I THINK IT WAS GIVEN TO THE DEPARTMENT OF

        23  JUSTICE FRIDAY OR SATURDAY.  I THINK FRIDAY.

        24  Q.   ARE YOU PREPARED TO BE CROSS-EXAMINED ON THE CONTENTS

        25  OF ANY PORTION OF THIS DOCUMENT?
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         1  A.   OF COURSE.

         2           MR. LACOVARA:  YOUR HONOR, I WOULD OFFER THIS

         3  INTO EVIDENCE AS DEFENDANT'S 2759 LARGELY AS A

         4  CONVENIENCE.  IT'S SOME RATHER TECHNICAL STUFF.  WE COULD

         5  DO IT LIVE, BUT WE'VE ALL HEARD A LOT ABOUT SURVEY AND HIT

         6  DATA, YOUR HONOR, AND ANYTHING TO SPEED THAT ALONG I WOULD

         7  ENDORSE.

         8           MR. BOIES:  YOUR HONOR, THE PROBLEM I HAVE WITH

         9  THIS IS THIS IS COMBINING ORAL AND WRITTEN DIRECT.  AND TO

        10  INTRODUCE THIS 25 PAGES OF WRITTEN DIRECT IN ADDITION TO

        11  THE WITNESS'S ORAL DIRECT, IS GOING TO, I THINK, UNDULY

        12  PROLONG THE CROSS-EXAMINATION.  I THINK THAT THE IDEA OF

        13  REBUTTAL TESTIMONY IS IT WAS SUPPOSED TO HAVE BEEN, LIKE

        14  IN OUR CASE--MUCH OF THIS IS NOT, SOME OF IT IS, AND IT

        15  SEEMS TO ME IT'S GOING INTO A LEVEL OF DETAIL THAT WOULD

        16  NOT HAVE BEEN GONE INTO IN ORAL DIRECT, BUT I HAVE NO

        17  CHOICE IN GOING INTO ON CROSS IF THEY ARE GOING TO DUMP

        18  THIS KIND OF STUFF INTO THE RECORD.  I THINK IT'S

        19  INCONSISTENT WITH THE APPROACH OF HAVING ORAL DIRECT

        20  EXAMINATION, WHICH IS WHAT WE WERE GOING TO HAVE ON

        21  REBUTTAL, SO I GUESS I OBJECT TO IT.

        22           MR. LACOVARA:  I GUESS, YOUR HONOR, ALL I WOULD

        23  SAY TO THAT IS THIS STUFF--THE CONTENTS OF THIS PAPER ARE

        24  NOT THE CORE ISSUES OF THE CASE.  WE ANTICIPATED THAT

        25  MR. BOIES AND HIS COLLEAGUES WOULD HAVE THIS VIEW ON IT,
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         1  AND WE PROVIDED IT TO THEM IN ADVANCE.  I'M PREPARED TO

         2  WITHDRAW THE EXHIBIT AND COVER THIS MATERIAL WITH AN ORAL

         3  EXAMINATION OF THE WITNESS, AND THEN HE WILL BE SUBJECTED

         4  TO EXACTLY THE SAME CROSS HE'S SUBJECTED TO NOW, WITH THE

         5  ONLY DIFFERENCE BEING THAT MR. BOIES WON'T ACTUALLY HAVE

         6  THE WORDS WITH IN FRONT OF HIM AT THE TIME.

         7           HOWEVER THE COURT FEELS, IT WAS REALLY INTENDED

         8  AS A CONVENIENCE AND TIME-SAVING DEVICE.

         9           THE COURT:  WELL, I UNDERSTAND THAT.  I GUESS MY

        10  PRIMARY QUESTION IS WHETHER OR NOT SOME OF IT IS

        11  SUPERFLUOUS.

        12           MR. LACOVARA:  I BELIEVE, YOUR HONOR, IT ALL

        13  RESPONDS TO TESTIMONY GIVEN BY DR. FISHER, AND

        14  DR. WARREN-BOULTON, TO SOME EXTENT, SO I THINK IT IS

        15  FAIRLY CONSTRUED AS REBUTTAL TESTIMONY.

        16           THE COURT:  ALL RIGHT.  I'M GOING TO SUSTAIN THE

        17  OBJECTION, AND YOU WILL JUST HAVE TO ELICIT IT BY ORAL

        18  EXAMINATION.

        19           MR. LACOVARA:  VERY WELL, YOUR HONOR.

        20  BY MR. LACOVARA:

        21  Q.   LET ME MOVE ALONG TO SEVERAL OF THE CRITICISMS THAT

        22  PROFESSOR FISHER MADE OF YOUR WORK, DEAN SCHMALENSEE.

        23           ARE YOU FAMILIAR WITH GOVERNMENT EXHIBIT 1956, A

        24  DOCUMENT IN WHICH PROFESSOR FISHER PURPORTED TO ELIMINATE

        25  89 PERCENT OF THE AOL RESPONDENTS TO THE MDC SURVEY FROM
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         1  MARCH 1996?

         2  A.   YES.

         3  Q.   DO YOU NEED TO SEE THAT DOCUMENT TO BE EXAMINED ON

         4  IT?

         5  A.   IT PROBABLY WOULDN'T HURT.

         6  Q.   WELL, LET ME ASK THAT IT BE PLACED IN FRONT OF YOU,

         7  AND A COPY PROVIDED TO THE COURT.

         8           (DOCUMENT HANDED TO THE WITNESS.)

         9  Q.   NOW, COULD YOU REFRESH OUR COLLECTIVE RECOLLECTION AS

        10  TO PROFESSOR FISHER'S EXPLANATION OF WHY HE FELT HE NEEDED

        11  TO DO, OR IT WAS APPROPRIATE TO DO THIS DOTTED-LINE

        12  EXERCISE.

        13  A.   PROFESSOR FISHER CONTENDED THAT MOST AOL USERS--I'M

        14  TRYING TO REMEMBER NOW THE PRECISE CONTENTION, THAT IT

        15  WAS--WELL, THAT MOST AOL USERS DIDN'T, AT LEAST IN THE

        16  EARLY PERIOD, DIDN'T GO ON THE INTERNET.  THEY STAYED

        17  WITHIN AOL.

        18           AND HE FURTHER CONTENDED THAT THE MDC

        19  QUESTION--QUESTIONNAIRE, RATHER--DID NOT, PERHAPS, UNTIL

        20  AUGUST OF 1996, ADEQUATELY SCREEN OUT THOSE INDIVIDUALS

        21  WHO WERE AOL SUBSCRIBERS WHO DID NOT USE THE INTERNET.

        22  Q.   NOW, HAVE YOU REVIEWED THE MDC SURVEYS FROM MARCH

        23  1996?

        24           MR. LACOVARA:  FOR THE COURT'S REFERENCE, THAT'S

        25  GOVERNMENT EXHIBIT 2084, AND FOR AUGUST OF 1986, WHICH IS
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         1  DEFENDANT'S EXHIBIT 2552.

         2           THE WITNESS:  YES, I HAVE LOOKED AT BOTH

         3  QUESTIONNAIRES.

         4           MR. LACOVARA:  LET ME ASK THAT THEY BE PLACED

         5  BEFORE THE WITNESS FOR HIS REFERENCE AS WELL, AND COPIES

         6  TO BE PROVIDED TO THE COURT.

         7  BY MR. LACOVARA:

         8  Q.   WHILE WE DO THAT, SIR, FROM RECOLLECTION, IF YOU NEED

         9  TO SUPPLEMENT YOUR ANSWER, CAN YOU SUMMARIZE WHAT THE

        10  SIMILARITIES AND DIFFERENCES BETWEEN THE SCREENING

        11  QUESTIONS THAT WERE USED WITH REGARD TO ONLINE SERVICES IN

        12  THE TWO MONTHS ABOUT WHICH DR. FISHER TESTIFIED.

        13  A.   WELL, THEY BOTH ASK--LOOKING AT THE MARCH 20, '84,

        14  THE QUESTION BASE ON PAGE TWO, THERE IS A QUESTION, "HAVE

        15  YOU OR HAS ANYONE IN YOUR HOUSEHOLD ACCESSED THE INTERNET

        16  OR WORLD WIDE WEB FROM YOUR HOME COMPUTER IN THE PAST TWO

        17  WEEKS," WHICH IS OBVIOUSLY INTENDED TO SCREEN OUT

        18  INDIVIDUALS, WHETHER THEY BE ONLINE SERVICE SUBSCRIBERS OR

        19  NOT, WHO HADN'T USED THE WORLD WIDE WEB--OR THE INTERNET,

        20  RATHER, EXCUSE ME.

        21           IN AUGUST, THERE IS A TWO-TIER QUESTION, OR A

        22  TWO-PART QUESTION, TO BE MORE PRECISE.  THIS WOULD BE

        23  QUESTION--I THINK IT'S S-8 ON PAGE ONE OF 2552.  THE

        24  QUESTION THERE IS SPLIT INTO TWO PARTS.  YOU'RE FIRST

        25  ASKED IF YOU ARE CONNECTED TO AN ONLINE SERVICE, AND THEN
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         1  AS A SEPARATE QUESTION ASKED, IF YOU ACCESSED THE INTERNET

         2  OR WORLD WIDE WEB.

         3  Q.   SO, WERE SCREENING QUESTIONS USED IN BOTH SURVEYS?

         4  A.   YES.

         5  Q.   DO YOU HAVE ANY BASIS, OR DO YOU BELIEVE THERE IS ANY

         6  BASIS TO CONCLUDE THAT THE AUGUST QUESTIONNAIRE EXCLUDED

         7  RESPONDENTS WHO WOULD NOT HAVE BEEN EXCLUDED IN RESPONSE

         8  TO THE MARCH QUESTIONNAIRE?

         9  A.   WELL, I'M NOT A SURVEY DESIGN EXPERT, SO I CAN'T, AS

        10  I SIT HERE, STARE AT THESE QUESTIONS AND INDICATE WHETHER

        11  THERE WOULD BE AN EFFECT OR BIG EFFECT.  I TOOK A LOOK AT

        12  THE DATA.

        13  Q.   NOW, WOULD--ASSUMING THAT PROFESSOR FISHER WERE RIGHT

        14  AND THERE WAS SOME PROBLEM WITH THE MARCH SURVEY, WOULD

        15  THAT HAVE AFFECTED ANY ASPECT OF YOUR COMPARISONS BETWEEN

        16  THE MDC DATA AND THE ADKNOWLEDGE DATA?

        17  A.   WELL, NO, BECAUSE THE ADKNOWLEDGE DATA AREN'T

        18  AVAILABLE UNTIL, I THINK, JANUARY OF 1997, SO ANYTHING

        19  THAT HAS TO DO WITH THE MDC DATA IN 1996 CAN'T RELATE TO

        20  AN ADKNOWLEDGE COMPARISON.

        21  Q.   LET ME ASK YOU A LARGER QUESTION.  FOR PURPOSES OF

        22  THINKING ABOUT THE DISTRIBUTION AND USE OF BROWSING

        23  SOFTWARE, DO YOU THINK IT'S APPROPRIATE TO REMOVE THE

        24  PEOPLE WHO ARE USING THEIR BROWSERS TO GO TO ONLINE

        25  SERVICES BUT MAY NOT USE THE WEB?
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         1  A.   WELL, IT'S AN INTERESTING QUESTION.  ONLINE SERVICES

         2  PARTICULARLY IN THIS EARLY PERIOD WERE, IN A SENSE,

         3  COMPETING WITH THE WEB.  SOFTWARE WAS BEING WRITTEN

         4  OR--SORRY.  CONTENT WAS BEING PROVIDED TO THE SAME PEOPLE

         5  THROUGH THE WEB AND THROUGH ONLINE SERVICES.  I THINK YOU

         6  COULD MAKE AN ARGUMENT IN TERMS OF THE USE OF TECHNOLOGY,

         7  THE ATTRACTIVENESS TO DEVELOPERS AND SO ON, THAT THOSE

         8  PEOPLE SHOULD HAVE BEEN INCLUDED.

         9           MICROSOFT, AS THE SURVEY WAS DESIGNED, CHOSE FOR

        10  ITS PURPOSES--NOT NECESSARILY THE PURPOSES OF THIS

        11  CASE--TO EXCLUDE THEM, BUT I THINK YOU COULD MAKE A FAIR

        12  ARGUMENT THEY SHOULD HAVE BEEN IN.  BUT IN ANY CASE, THE

        13  SURVEYS ATTEMPTED TO SCREEN THEM OUT.

        14  Q.   JUST TO SPICE UP OUR AFTERNOON, DEAN SCHMALENSEE, I

        15  NEED TO ASK YOU SOME QUESTIONS ABOUT STANDARD CONFIDENCE

        16  LIMITS NOW.

        17           DID YOU INCLUDE REFERENCES TO CONFIDENCE LIMITS

        18  IN YOUR WRITTEN TESTIMONY?

        19  A.   YOU MEAN, I THINK, CONFIDENCE INTERVALS?

        20  Q.   CONFIDENCE INTERVALS, I DO MEAN THAT, YES.  I'M JUST

        21  TOO EXCITED ABOUT THIS TOPIC.

        22  A.   I WILL TRY TO SUSTAIN THE MOOD.

        23           NO, I DID NOT.

        24  Q.   AND CAN YOU TELL ME WHY YOU DID NOT DO THAT.

        25  A.   WELL, I WAS CAREFUL TO TAKE ISSUES OF SAMPLING
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         1  VARIABILITY, WHICH IS WHAT CONFIDENCE INTERVALS RELATE TO,

         2  INTO ACCOUNT IN MY ANALYSIS.  HAVING DONE THAT, PRESENTING

         3  GRAPHS WITH CONFIDENCE INTERVALS AROUND THEM WOULD HAVE

         4  SIMPLY COMPLICATED THE PRESENTATION WITHOUT AFFECTING THE

         5  CONCLUSIONS.

         6           SO, IN THE INTEREST OF SIMPLICITY, I DIDN'T

         7  PRESENT THEM.

         8  Q.   AND YOU'RE AWARE OF PROFESSOR FISHER'S TESTIMONY

         9  EXPRESSED THE OPINION THAT YOU SHOULD HAVE INCLUDED

        10  REFERENCES TO CONFIDENCE INTERVALS?

        11  A.   YES.

        12  Q.   HAVE YOU REWORKED SOME OF YOUR EXHIBITS INTRODUCED

        13  INITIALLY TO INDICATE WHETHER LISTING CONFIDENCE INTERVALS

        14  WOULD HAVE CHANGED THE RESULTS OF YOUR ANALYSIS OR THE

        15  OPINIONS YOU BASED ON YOUR ANALYSIS?

        16  A.   YES, I HAVE, INDEED.

        17  Q.   LET ME ASK THAT THE WITNESS BE SHOWN DEFENDANT'S

        18  EXHIBIT 2761 AND 2762, AND I WILL ASK YOU, SIR, WHETHER

        19  THESE WERE PREPARED UNDER YOUR DIRECTION.

        20           (DOCUMENTS HANDED TO THE WITNESS.)

        21  A.   YES, THEY WERE.

        22           MR. LACOVARA:  I OFFER 2761 AND 2762.

        23           MR. BOIES:  NO OBJECTION.

        24           MR. LACOVARA:  COULD YOU DISPLAY THEM SIDE BY

        25  SIDE.
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         1           THE COURT:  DEFENDANT'S 2761 AND 2762 ARE

         2  ADMITTED.

         3                         (DEFENDANT'S EXHIBIT NOS. 2761 AND

         4                          2762 WERE ADMITTED INTO EVIDENCE.)

         5  BY MR. LACOVARA:

         6  Q.   COULD YOU BRIEFLY EXPLAIN TO US WHAT THESE TWO

         7  DOCUMENTATION SHOW.

         8           AND MAYBE WE SHOULD DO THEM ONE AT A TIME.  WE

         9  WILL DO 2761 FIRST, DEAN SCHMALENSEE.

        10  A.   2761 PRESENTS--I WAS GOING TO SAY IT WAS A

        11  MODIFICATION OF AN EXHIBIT THAT I PRESENTED IN JANUARY.

        12  IN FACT, I DON'T BELIEVE I PRESENTED THIS IN JANUARY, BUT

        13  IT'S A PRESENTATION OF AN EXTENSION OF SOME DATA THAT WAS

        14  IN MY FILED DIRECT TESTIMONY.  THIS IS--AGAIN, AS I

        15  INDICATED AT THAT TIME, THIS IS--THESE ARE DATA ON THE

        16  STOCK OF NETSCAPE BROWSERS IN USE THAT THE RESPONDENT

        17  INDICATED WAS OBTAINED WITH THE COMPUTER.

        18           AND THE MODIFICATION TO THE DATA ORIGINALLY

        19  PRESENTED, THERE ARE SEVERAL.  FIRST, THE SOLID LINE IS

        20  THE DATA.  THE THREE QUARTERS TO THE RIGHT ARE NEW AND

        21  WEREN'T IN MY FILED TESTIMONY.  THESE ARE NEW DATA.

        22           THE DOTTED LINES ABOVE AND BELOW THE SOLID LINE

        23  INDICATE THE 95 PERCENT CONFIDENCE INTERVAL FOR EACH

        24  QUARTERLY PERIOD.

        25           AND THE VERTICAL LINES WITH THE INDICATION AT THE
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         1  TOP SHOW THE PERCENTAGE OF THE DATA THAT WERE DISPLAYED BY

         2  PROFESSOR FISHER IN HIS REBUTTAL TESTIMONY.

         3  Q.   AND FOR WHAT PURPOSE DID YOU USE THIS PARTICULAR

         4  DATASET IN YOUR FILED DIRECT TESTIMONY?

         5  A.   SIMPLY TO INDICATE THAT THE PERCENTAGE--THAT THE

         6  NUMBER OF BROWSERS IN USE--EXCUSE ME--THE NUMBER OF

         7  NETSCAPE BROWSERS IN USE THAT INDIVIDUALS HAD OBTAINED

         8  WITH THEIR COMPUTER HAD RISEN OVER TIME, SUBSTANTIALLY.

         9  Q.   AND ARE YOU AWARE OF ANY CONTRARY DATA OR EVIDENCE IN

        10  THE RECORD, NAMELY DATA THAT SUGGESTS THAT THE NUMBER OF

        11  NETSCAPE BROWSERS IN USE THAT WERE OBTAINED WITH AN

        12  INDIVIDUAL'S COMPUTER HAS FALLEN OVER TIME?

        13  A.   NO.

        14  Q.   COULD YOU EXPLAIN WHAT DEFENDANT'S EXHIBIT 2762 SHOWS

        15  AND WHY YOU PREPARED IT.

        16  A.   WELL, 2762 IS SIMPLY AN ATTEMPT--NOT ATTEMPT--SIMPLY

        17  FOCUSES MORE DIRECTLY ON THAT BASIC QUESTION.  TO DO THAT,

        18  TO DEAL WITH THE ISSUE OF QUARTER-TO-QUARTER AND

        19  MONTH-TO-MONTH VARIATIONS THAT REFLECT SAMPLING ERROR, WE

        20  AGAIN DIVIDED THE ENTIRE SAMPLE PERIOD IN THE THREE

        21  SUBPERIODS--THE SAME DIVISIONS WE USED IN AN EARLIER

        22  CHART--AND LOOKED AT THE ESTIMATES OF THE AVERAGE NUMBER

        23  IN USE FOR EACH OF THOSE PERIODS, AND INDICATED AGAIN WITH

        24  THE DASHED LINES--DOTTED LINES, RATHER--THE 95 PERCENT

        25  CONFIDENCE INTERVALS AROUND THOSE ESTIMATES.  THE

                                                           31

         1  ESTIMATES ARE THE SOLID BALLS, AND THE CONFIDENCE

         2  INTERVALS ARE AS SHOWN.  THE CONNECTING LINE IS SIMPLY A

         3  CONNECTING LINE.

         4           THAT EXHIBIT SHOWS VERY CLEARLY THAT THESE DATA

         5  SUPPORT THE BASIC POINT:  THAT THE NUMBER OF BROWSERS IN

         6  USE, THE NUMBER OF NETSCAPE BROWSERS IN USE, THAT

         7  INDIVIDUALS OBTAINED WITH THEIR COMPUTERS HAS RISEN OVER

         8  TIME.

         9  Q.   THANK YOU.

        10           I WOULD LIKE TO MOVE THE EXAMINATION TO A NEW

        11  TOPIC NOW AND TALK TO YOU ABOUT THE ALLEGATIONS IN THIS

        12  CASE THAT MICROSOFT ENGAGED IN WHAT DR. FISHER HAS CALLED

        13  "PREDATORY CONDUCT."  I WOULD LIKE TO BEGIN BY ASKING YOU

        14  QUESTIONS ABOUT THE PURPORTED TARGET OF THAT SO-CALLED

        15  PREDATION, NAMELY THE NETSCAPE CORPORATION.

        16           YOU HAVE AN UNDERSTANDING OF PREDATION THEORY, DO

        17  YOU, SIR?

        18  A.   I BELIEVE I DO.

        19  Q.   AND IS IT GENERALLY YOUR UNDERSTANDING THAT A

        20  SUCCESSFUL PREDATION--WELL, LET ME ASK:  WHAT IS THE

        21  RESULT OF A SUCCESSFUL PREDATION STRATEGY, ACCORDING TO

        22  THE THEORY OF PREDATION WITH WHICH YOU ARE FAMILIAR?

        23  A.   A SUCCESSFUL PREDATORY STRATEGY, OR A STRATEGY THAT'S

        24  ANTICIPATED AS BEING SUCCESSFUL IN ADVANCE, SHOULD HAVE

        25  THE RESULT THAT A COMPETITOR, ACTUAL OR POTENTIAL
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         1  COMPETITOR, IS REMOVED AS A CONSTRAINT ON BEHAVIOR; THAT

         2  IT IS DESTROYED OR RENDERED INEFFECTIVE; AND THEREAFTER,

         3  THE PREDATOR ENJOYS A PERIOD OF REDUCED COMPETITION.

         4  Q.   AND BASED ON YOUR ANALYSIS AND THE STUDY YOU HAVE

         5  PERFORMED, DO YOU HAVE AN OPINION AS TO WHETHER NETSCAPE

         6  HAS BEEN REMOVED AS A COMPETITOR OR A THREAT?

         7  A.   YES, I DO.  NO, IT HASN'T.

         8  Q.   AND CAN YOU TELL ME IN VERY SUMMARY TERMS WHAT THE

         9  BASIS FOR THAT OPINION IS.

        10  A.   WELL, WE DISCUSSED EARLIER NETSCAPE'S BROWSER

        11  BUSINESS.  AOL/NETSCAPE ARE INVESTING IN IMPROVING BROWSER

        12  TECHNOLOGY, NEW VERSIONS COMING OUT, SUBSTANTIAL

        13  DISTRIBUTION AND USE OF THE PRODUCT.

        14           BUT JUST AT THE MOST BASIC LEVEL, NETSCAPE'S

        15  INTELLECTUAL PROPERTY, NETSCAPE'S PERSONNEL, NETSCAPE'S

        16  ORGANIZATION REMAIN IN PLAY, REMAIN IN THE MARKETPLACE.

        17  NETSCAPE IS NOW PART OF FINANCIALLY HEALTHY FIRM:  AOL.

        18  IT WAS ACQUIRED FOR, AT THE TIME THE TRANSACTION WAS

        19  EXECUTED, SOMETHING LIKE $10 BILLION.  IT'S ALIVE AND WELL

        20  AND LIVING WITH NETSCAPE--LIVING WITH AOL AND ALLIED WITH

        21  SUN.

        22  Q.   WHAT IS THE RELEVANCE OF THE FACT THAT THE ASSETS OF

        23  NETSCAPE ARE, AS YOU SAY, "IN PLAY," WHEN THINKING ABOUT

        24  PREDATION?

        25  A.   WELL, IT'S EASY TO FOCUS ON CORPORATE ENTITIES, AND
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         1  IT'S A MISTAKE, BECAUSE FROM THE POINT OF VIEW OF

         2  ECONOMICS--LET'S SUPPOSE THERE ARE TWO FACTORIES.  FACTORY

         3  OWNER A DECIDES TO ENGAGE IN A PREDATORY STRATEGY TO

         4  DESTROY COMPETITION FOR B.  WELL, EVEN BANKRUPTING B'S

         5  OWNER WON'T DO IT IF SOMEBODY ELSE CAN PICK UP THE FACTORY

         6  AT FIRE-SALE PRICES AND OPERATE IT.  SO, IN EFFECT, THE

         7  FACTORY HAS TO BE REMOVED.  THE ASSET THAT GIVES RISE TO

         8  COMPETITION HAS TO BE REMOVED.

         9           HOW THE INTELLECTUAL PROPERTY IN NAVIGATOR WOULD

        10  PLAUSIBLY BE REMOVED ESCAPES ME, BUT IN ANY CASE, THE

        11  INTELLECTUAL PROPERTY IS PRESENT, AND THE PERSONNEL AND

        12  THE BRAND NAME AND SO ON.  ALL OF THOSE ASSETS ARE STILL

        13  PRESENT.

        14  Q.   NOW, PROFESSOR FISHER TESTIFIED IN HIS WRITTEN DIRECT

        15  TESTIMONY AT PARAGRAPH 24 THAT IF MICROSOFT WERE

        16  SUCCESSFUL, QUOTE, IN ITS ANTICOMPETITIVE ACTIONS, THAT

        17  SUCCESS WILL SERVE AS A DISINCENTIVE TO OTHER FIRMS TO

        18  INNOVATE IN AREAS THAT MICROSOFT MAY STAKE OUT AS ITS OWN

        19  PROPERTY, CLOSED QUOTE.

        20           DO YOU THINK THAT NETSCAPE'S EXPERIENCE IN

        21  COMPETING WITH MICROSOFT WILL SERVE AS A DISINCENTIVE TO

        22  FUTURE WOULD-BE INNOVATORS?

        23  A.   I DON'T THINK SO.  I THINK NETSCAPE'S INVESTORS HAVE

        24  DONE VERY WELL.  I THINK MR. CLARK'S INVESTMENT OF

        25  SOMETHING ON THE ORDER OF 5 MILLION AROUND FIVE YEARS AGO
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         1  BECAME 1.4 BILLION OR THEREABOUTS.  THAT DOESN'T SOUND

         2  LIKE DETERRENCE TO ME.

         3  Q.   NOW, PROFESSOR FISHER ALSO TESTIFIED THAT, IN HIS

         4  JUDGMENT, THE NETSCAPE BROWSER BUSINESS WAS BROKEN AT THE

         5  TIME THAT NETSCAPE WAS PURCHASED BY AOL.

         6           BASED ON YOUR REVIEW OF AOL'S OWN INTERNAL

         7  DOCUMENTS AND THE DOCUMENTS OF ITS BANKERS WHEN IT WAS

         8  CONSIDERING BUYING NETSCAPE, DO YOU REGARD THAT OPINION AS

         9  JUSTIFIABLE?

        10  A.   NO.

        11  Q.   AND LET ME ASK YOU TO LOOK AT DEFENDANT'S EXHIBIT

        12  2518, WHICH IS UNDER SEAL.

        13           MR. LACOVARA:  ALTHOUGH THIS MORNING, YOUR HONOR,

        14  I WAS ABLE TO OBTAIN THE CONSENT OF AOL'S COUNSEL TO

        15  UNSEAL SOME ADDITIONAL PAGES, THE ONES ABOUT--AT LEAST THE

        16  FIRST SEVERAL OF ABOUT I WILL EXAMINE THE WITNESS.

        17           THE COURT:  ALL RIGHT.

        18  BY MR. LACOVARA:

        19  Q.   AND THIS DOCUMENT, DEAN SCHMALENSEE, HAS PREVIOUSLY

        20  BEEN IDENTIFIED AS THE PRESENTATION MADE TO THE AOL BOARD

        21  OF DIRECTORS AT THE TIME THAT THE BOARD APPROVED THE

        22  PURCHASE OF NETSCAPE.

        23           FIRST, I WOULD ASK YOU, HAVE YOU EVER SEEN THIS

        24  DOCUMENT BEFORE, SIR?

        25  A.   INDEED, I HAVE.
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         1  Q.   IS IT ONE OF THE DOCUMENTS TO WHICH YOU REFERRED IN

         2  YOUR ANSWER A FEW MOMENTS AGO?

         3  A.   YES.

         4  Q.   COULD YOU TURN TO PAGE FIVE OF THE DOCUMENT, WHICH

         5  NOW HAS BEEN UNSEALED, AND I ASK THAT IT BE DISPLAYED,

         6  WHICH IS ENTITLED "SUMMARY OF PROPOSED TRANSACTION, REVIEW

         7  OF DEAL STRATEGY."  THE BATES NUMBER IS 15007.

         8           THE WITNESS:  150007.  YOU OMITTED A ZERO.

         9  BY MR. LACOVARA:

        10  Q.   YOU ARE THE NUMBERS MAN, SIR.

        11           I WOULD LIKE TO ASK YOU ABOUT THE FIRST ITEM

        12  LISTED UNDER STRATEGIC BENEFITS.  AND WHAT--WHAT WAS AOL'S

        13  BOARD TOLD WAS THE FIRST STRATEGIC BENEFIT OF THIS

        14  TRANSACTION?

        15  A.   ASSUMING THE PRESENTATION FOLLOWED THE DECK HERE, THE

        16  FIRST STRATEGIC BENEFIT MENTIONED WAS CLIENT OWNERSHIP.

        17  Q.   NOW, THERE HAS BEEN SOME SUGGESTION ON THIS RECORD

        18  AND OTHERWISE THAT THE ACQUISITION WAS ABOUT JUST THE

        19  PORTAL BUSINESS OF NETSCAPE AND NETSCAPE'S E-COMMERCE

        20  POSSIBILITIES.

        21           DO YOU REGARD THIS DOCUMENT AS CONSISTENT OR

        22  INCONSISTENT WITH THAT STATEMENT?

        23  A.   THIS IS INCONSISTENT WITH THAT STATEMENT FOR A COUPLE

        24  OF REASONS.  FIRST, THE DOCUMENT RECOGNIZES IN THE FIRST

        25  BULLET POINT UNDER "CLIENT OWNERSHIP," YOU SEE THE PHRASE
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         1  "CONNECTED CLIENT," WHICH HAS TO DO WITH THE LINK BETWEEN

         2  A CLIENT, THE BROWSING SOFTWARE; AND THE WEB SITE,

         3  NETCENTER.  SO, THIS RECOGNIZES CLEARLY THAT THE CLIENT IS

         4  AN INTEGRAL PART OF THE PORTAL BUSINESS, OF THE NETCENTER

         5  BUSINESS.

         6           AND IT GOES ON TO DISCUSS OTHER ADVANTAGES, OTHER

         7  ASSETS OF CLIENT OWNERSHIP, BUT THE LINK TO THE PORTAL IS

         8  OBVIOUSLY KEY HERE.

         9  Q.   NOW, LET ME ASK YOU ABOUT THE LAST BULLET POINT UNDER

        10  CLIENT OWNERSHIP WHERE IT SAYS THAT ONE OF THE STRATEGIC

        11  BENEFITS OF OWNING THE NETSCAPE CLIENT WAS A VIABLE

        12  ALTERNATIVE TO MICROSOFT AS A BROWSER PROVIDER TO US.

        13           DO YOU SEE THAT?

        14  A.   THAT'S WHAT IT SAYS.

        15  Q.   LEAVING ASIDE THE QUESTION WE WILL ADDRESS LATER AS

        16  TO WHETHER AOL WILL, IN FACT, CHOOSE TO USE THAT NETSCAPE

        17  SOFTWARE AS THE BASIS FOR ITS CLIENT, HAVE YOU EVER SEEN A

        18  DOCUMENT FROM THE FILES OF SUN, AOL OR NETSCAPE THAT

        19  SUGGESTS THE CONTRARY; NAMELY, THAT NETSCAPE HAD

        20  NOT--EXCUSE ME--THAT AOL HAD NOT ACQUIRED A VIABLE

        21  ALTERNATIVE TO MICROSOFT'S BROWSER?

        22  A.   THE ONLY THING, MR. LACOVARA, THAT MIGHT BE CONSTRUED

        23  AS POINTING IN THE CONTRARY DIRECTION ARE DOCUMENTS THAT

        24  INDICATED THAT AOL WANTED A COMPONENTIZED BROWSER.  AND AS

        25  OF THE TIME OF THE ACQUISITION, NETSCAPE HADN'T YET
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         1  PRODUCED ONE, ALTHOUGH NETSCAPE HAD BEEN ENGAGED IN THAT

         2  PROCESS.  AND DOCUMENTS MAKE CLEAR THEY WILL BE WORKING

         3  WITH SUN IN THAT DIRECTION, BUT CERTAINLY NOTHING SUGGESTS

         4  THAT IT'S NOT A VIABLE BROWSER PROVIDER.

         5  Q.   LET ME ASK YOU TO TURN TO THE NEXT PAGE OF THE

         6  DOCUMENT, WHICH IS ALSO--HAS NOW BEEN UNSEALED WITH THE

         7  CONSENT OF AOL'S COUNSEL.  AND AGAIN, THIS IS THE

         8  STRATEGIC OVERVIEW BY SEGMENT, AND I WOULD ASK YOU TO

         9  AGAIN FOCUS ON THE FIRST ITEM, WHICH IS AGAIN LABELED

        10  "CLIENT."  AND CAN YOU FOCUS, PLEASE, ON THE FIRST BULLET

        11  POINT AND EXPLAIN TO ME WHAT YOU THINK THE SIGNIFICANCE OF

        12  THAT BULLET POINT IS FOR PURPOSES OF EVALUATING--FOR THE

        13  PURPOSES OF EVALUATING THE VIABILITY OF NETSCAPE AND AOL

        14  GOING FORWARD.

        15  A.   WELL, THIS OUTLINES A VERY INTERESTING STRATEGY--AND

        16  I THINK IN PRETTY CLEAR TERMS--IT SAYS, "EXTEND BROWSER TO

        17  BE A COMPREHENSIVE DESKTOP APPLICATION, BUNDLING

        18  COMMUNICATIONS AND PRODUCTIVITY APPLICATIONS."

        19           THE CLEAR IMPLICATION IS THAT THE BROWSER WOULD

        20  BECOME PART OF A DESKTOP SUITE THAT WOULD PRESUMABLY

        21  INCLUDE COMMUNICATIONS, AS NETSCAPE COMMUNICATOR DOES, AND

        22  PROACTIVITY APPLICATIONS.  AND THAT'S NORMALLY USED IN

        23  THIS BUSINESS TO REFER TO THINGS LIKE WORD PROCESSING AND

        24  SPREADSHEETS AND SOMETIMES PRESENTATION SOFTWARE AND

        25  DATABASE, DEPENDING ON THE CONTEXT.
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         1           BUT CERTAINLY TO MAKE IT A BROADER APPLICATION

         2  WITH MORE FUNCTIONALITY, MORE THINGS THE USER CAN DO, AND

         3  THEN IT GOES ON TO ABSORB MORE SHARE OF COMPUTING TIME,

         4  THE USER'S COMPUTING TIME, AND THEN WITH THE GOAL OF

         5  BECOMING USERS' DE FACTO ENVIRONMENT.

         6           AND THE VISION, I THINK, IS PRETTY CLEAR THAT

         7  THIS WOULD BE AN APPLICATION THAT THE USER WOULD TURN ON

         8  AND BASICALLY STAY WITH AS OPPOSED TO, SAY, BOUNCING

         9  AROUND THE WINDOWS SHELL.

        10  Q.   AND DO YOU REGARD IT AS CONSISTENT OR INCONSISTENT

        11  WITH THE PROPOSITION THAT NETSCAPE'S BROWSER BUSINESS IS

        12  BROKEN TO SUGGEST BUILDING THAT SORT OF STRATEGY ON

        13  NETSCAPE'S CLIENT?

        14  A.   I CAN'T IMAGINE THAT AN INTELLIGENT, WELL-MANAGED

        15  FIRM LIKE AOL WOULD CONTEMPLATE A STRATEGY LIKE THAT,

        16  WHICH IS GOING TO REQUIRE A SUBSTANTIAL INVESTMENT IN

        17  BUILDING A COMPREHENSIVE OPERATION, THAT THEY WOULD DO

        18  THAT ON THE BASIS OF A BUSINESS THAT WAS BROKEN.

        19  Q.   NOW, I WOULD LIKE TO ASK YOU TO TAKE A LOOK AT PAGE

        20  27 OF THIS DOCUMENT, WHICH REMAINS UNDER SEAL, AND YOU

        21  WILL SEE A SECTION THERE CALLED "BROWSER SHARE TRENDS."

        22  AND GIVEN THAT IT'S UNDER SEAL, I WOULD HAVE TO ASK YOU

        23  NOT TO REVEAL ANY NUMBERS OR TO TALK WITH A GREAT DEAL OF

        24  SPECIFICITY.

        25           LET ME ASK YOU FIRST WHETHER YOU WOULD REGARD THE
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         1  SHARED TREND DISCUSSION ON THAT PAGE AS CONSISTENT WITH

         2  THE PROPOSITION THAT THE PURPORTED TARGET OF MICROSOFT'S

         3  PREDATION IS DEAD?

         4  A.   NO, IT'S INCONSISTENT WITH THAT PROPOSITION.

         5  Q.   LET ME ASK YOU BOTH BY REFERENCE TO THAT PAGE AND TO

         6  THE OTHER DOCUMENTS THAT YOU'VE REVIEWED IN THINKING ABOUT

         7  THE SIGNIFICANCE OF THIS TRANSACTION, TO COMMENT ON SOME

         8  TESTIMONY GIVEN BY THE PLAINTIFFS' ECONOMISTS THAT

         9  SUGGESTS THAT THE ACTUAL NUMBER OF USERS OF A PARTICULAR

        10  KIND OF SOFTWARE, INCLUDING BROWSING SOFTWARE, IS LESS

        11  IMPORTANT THAN, QUOTE, MARKET SHARE?  ARE THE DOCUMENTS

        12  YOU HAVE SEEN CONSISTENT WITH THAT WAY OF LOOKING AT THIS

        13  BUSINESS?

        14  A.   NO, THE DOCUMENTS THAT I'VE SEEN DISCUSS BOTH, BUT

        15  STRESS NUMBERS.

        16           MR. LACOVARA:  NOW, I WOULD LIKE TO HAVE PLACED

        17  BEFORE THE WITNESS SOME TESTIMONY GIVEN LAST WEEK BY

        18  MR. DAVID COLBURN OF AOL, JUNE 14TH, AFTERNOON SESSION AT

        19  PAGES 31 AND 32.  AND IT'S RELATIVELY BRIEF, SO I WILL

        20  READ IT INTO THE RECORD, (READING):

        21                "QUESTION:  THEN YOU WOULD AGREE THAT THE

        22           MAJOR REASON FOR THE ACQUISITION OF NETSCAPE IS

        23           AOL WOULD GAIN OWNERSHIP OF THE WORLD'S

        24           SECOND-MOST-USED CONNECTED CLIENT AFTER THE AOL

        25           CLASSIC SERVICE?
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         1                ANSWER:  YEAH, I'M NOT AWARE OF THE

         2           STATISTICS, BUT THE TIE OF THE CLIENT TO THE

         3           PORTAL WAS VERY IMPORTANT."

         4           WHAT DOES THAT TESTIMONY SUGGEST TO YOU ON THE

         5  SUBJECT OF THE PROSPECTIVE AND THE ACTUAL VIABILITY OF

         6  NETSCAPE AND ITS CLIENT?

         7  A.   WELL, IT'S CONSISTENT WITH THE DOCUMENT WE JUST

         8  LOOKED AT:  THE EMPHASIS ON THE CONNECTED CLIENT, THE TIE

         9  OF THE CLIENT TO THE PORTAL MEANS THAT THE CLIENT, THE

        10  BROWSER, IS AN IMPORTANT REASON, VERY IMPORTANT HERE, OF

        11  WHY NETSCAPE WAS OF VALUE TO AOL.

        12  Q.   NOW, AS A GENERAL MATTER, DEAN SCHMALENSEE, HAS

        13  PROFESSOR FISHER OR DR. WARREN-BOULTON PRESENTED ANY

        14  ECONOMIC EVIDENCE THAT NETSCAPE IS A LESS VIABLE

        15  COMPETITOR TO MICROSOFT TODAY THAN IT WOULD HAVE BEEN BUT

        16  FOR THE ACTIONS OF MICROSOFT ABOUT WHICH THE PLAINTIFFS

        17  COMPLAIN?

        18  A.   NO.

        19  Q.   NOW, LET ME TURN TO A SOMEWHAT MORE THEORETICAL

        20  SUBJECT; NAMELY, HOW ECONOMISTS DEFINE PREDATION ITSELF IN

        21  DOING ANTITRUST ANALYSIS.  FIRST I WOULD LIKE TO ASK YOU

        22  TO LOOK IN YOUR COLLECTION OF PROFESSOR FISHER'S TESTIMONY

        23  FROM JUNE 1999--THAT WOULD BE THE REBUTTAL BINDER--AND

        24  FOCUS YOUR ATTENTION, PLEASE, AT THE MORNING TRANSCRIPT

        25  FOR JUNE 1, PAGE 38.
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         1           AND CAN YOU READ THIS, PLEASE.  AND I KNOW IT'S

         2  SOMEWHAT LENGTHY, BUT IT'S IMPORTANT FOR THE NEXT SECTION

         3  OF OUR DISCUSSION THIS AFTERNOON.

         4  A.   I'M SORRY, DO YOU WANT ME TO READ IT ALOUD?  OR READ

         5  IT TO MYSELF?

         6  Q.   TO YOURSELF.

         7           MR. LACOVARA:  FOR PURPOSES OF THE RECORD, I'M

         8  REFERRING THE WITNESS TO 38, JUNE 1ST IN THE MORNING,

         9  LINES 6 THROUGH 21.

        10  BY MR. LACOVARA:

        11  Q.   AND I'M PARTICULARLY INTERESTED IN WHERE HE TALKS

        12  ABOUT A SECOND VERSION, SAYS, "WELL, YOU DON'T CHARGE THE

        13  PRICE YOU COULD HAVE CHARGED, YOU DON'T EARN ALL THE

        14  PROFITS YOU COULD HAVE CHARGED.  IF IT WASN'T FOR THE

        15  POSSIBILITY OF DESTROYING COMPETITION AND EARNING MONOPOLY

        16  RENTS, YOU WOULD HAVE CHARGED A HIGHER PRICE AND EARNED

        17  HIGHER PROFITS."

        18           IS THE TEST THAT PROFESSOR FISHER IS DESCRIBING

        19  IN THIS SECTION OF HIS TESTIMONY CONSISTENT OR

        20  INCONSISTENT WITH THE TEST FOR PREDATION ORDINARILY USED

        21  BY ECONOMISTS IN ANTITRUST CASES, IN YOUR EXPERIENCE, SIR?

        22           MR. BOIES:  OBJECTION, UNLESS IT'S CLEAR THAT

        23  HE'S REFERRING ONLY TO WHAT IS REFERRED TO HERE AS THE

        24  "SECOND VERSION."

        25           THE COURT:  I'M SORRY?  STATE THAT OBJECTION
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         1  AGAIN.

         2           MR. BOIES:  PROFESSOR FISHER TALKS ABOUT A TEST

         3  THEORY.  HE TALKS ABOUT A FIRST VERSION AND A SECOND

         4  VERSION, AND IT'S NOT CLEAR FROM MR. LACOVARA QUESTION

         5  WHETHER HE REFERS TO THE ONLY SECOND VERSION OR REFERS TO

         6  THE ENTIRE TEST, INCLUDING BOTH THE FIRST AND SECOND.

         7           MR. LACOVARA:  I THOUGHT I WAS CLEAR IN READING

         8  JUST THE SECOND, BUT THE QUESTION REFERS TO THE SECOND

         9  VERSION AS DR. FISHER EXPLAINS IT.

        10           THE COURT:  AND YOUR QUESTION AGAIN?

        11           THE WITNESS:  THANK YOU, YOUR HONOR.

        12  BY MR. LACOVARA:

        13  Q.   WHAT DR. FISHER CALLS THE SECOND VERSION, IS THAT

        14  CONSISTENT OR INCONSISTENT WITH THE STANDARD TEST FOR

        15  PREDATION USED IN THE WITNESS'S EXPERIENCE IN ANTITRUST

        16  CASES?

        17  A.   THAT VERSION IS INCONSISTENT WITH THE STANDARD TEST.

        18  Q.   AND DO YOU REGARD IT AS CONSISTENT OR INCONSISTENT

        19  WITH THE TEST GENERALLY APPLIED BY COURTS IN EVALUATING

        20  PREDATION CLAIMS?

        21  A.   AS I UNDERSTAND THE TESTS GENERALLY APPLIED BY

        22  COURTS, IT IS INCONSISTENT.

        23  Q.   NOW, DOES YOUR EXPERIENCE INFORM YOU AS TO TESTS THAT

        24  ECONOMISTS GENERALLY USE TO DETERMINE WHETHER AN ACT IS

        25  PREDATORY OR NOT?
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         1           THE COURT:  IN CONTRAST TO THIS?

         2           MR. LACOVARA:  I THINK IT WOULD HAVE TO BE, GIVEN

         3  THAT HE SAID HE DOESN'T BUY THIS ONE, YES.

         4  BY MR. LACOVARA:

         5  Q.   IN CONTRAST TO THIS TEST, WHAT DO YOU THINK IS THE

         6  APPROPRIATE TEST?

         7  A.   WELL, I THINK THE APPROPRIATE TEST HAS TWO PARTS, TWO

         8  OR THREE, DEPENDING ON HOW YOU COUNT, BUT THE FIRST

         9  INVOLVES AN ACT THAT IS A DELIBERATE MONEY-LOSER, AS THE

        10  PHRASE IS THERE, PRICING BELOW COSTS IN THE CLASSIC

        11  INSTANCE.

        12           AND THE SECOND COMPONENT OF THE TEST IS THAT THAT

        13  ACT MAKES SENSE--ONLY MAKES SENSE--AS PART OF A STRATEGY

        14  THAT, A, WILL EXTINGUISH OR HAS EXTINGUISHED COMPETITION;

        15  AND THAT B, WILL PERMIT RECOUPMENT OF THE LOSSES AFTER

        16  COMPETITION HAS BEEN EXTINGUISHED.

        17           SO, THE DELIBERATE MONEY-LOSER IS PART OF IT, BUT

        18  IT'S ONLY SENSIBLE BECAUSE OF THE ELIMINATION OF

        19  COMPETITION AND THE RECOUPMENT PERIOD PERMITTED THEREBY.

        20  Q.   NOW, CAN YOU EXPLAIN WHY THE ANALYTICAL APPROACH

        21  ACTUALLY APPLIED BY DR. FISHER IN HIS TESTIMONY IN THIS

        22  CASE DIFFERS FROM THE APPROACH YOU'VE JUST SUGGESTED YOU

        23  BELIEVE IS BOTH APPROPRIATE AND TYPICALLY USED IN

        24  ANTITRUST CASES?  AND IF NECESSARY, GO TO THE EASEL, OR I

        25  WILL DRAW IT FOR YOU.
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         1  A.   I THINK IT MIGHT BE EASIER IF I WENT TO THE EASEL.

         2           THE SHORT ANSWER IS, HE FOLLOWED THE SECOND

         3  VERSION PRIMARILY.

         4           THE WITNESS:  AND THE REASON WHY IT'S

         5  INCONSISTENT, I THINK, WOULD BEST BE ILLUSTRATED, YOUR

         6  HONOR, IF I COULD TAKE A MINUTE OR TWO.  THANK YOU.

         7           (WITNESS STEPS DOWN.)

         8  BY MR. LACOVARA:

         9  Q.   JUST TO RESTORE A LITTLE CLARITY HERE, IS IT YOUR

        10  TESTIMONY THAT YOUR READING OF DR. FISHER'S ACTUAL

        11  APPLICATION OF A PREDATION TEST REFERRED TO OR EMPLOYED

        12  WHAT HE CALLED THE "SECOND VERSION" IN THIS TESTIMONY?

        13  A.   THAT'S CORRECT.

        14  Q.   CAN YOU EXPLAIN THE DIFFERENCE BETWEEN THAT TEST AND

        15  THE TEST ORDINARILY USED BY ECONOMISTS IN PREDATION CASES.

        16  A.   LET ME DO IT BY EXAMPLE, IF I MAY.  LET'S SUPPOSE WE

        17  HAVE TWO FIRMS:  FIRM A THAT'S AN EXISTING PRODUCER, AND

        18  FIRM B THAT'S AN ENTRANT.  AND LET'S SUPPOSE FIRM A IS

        19  CHARGING A PRICE OF TEN.  IT HAS A COST--A UNIT COST OF

        20  PRODUCTION, SO WE DON'T GET INTO FIXED AND VARIABLE AND

        21  ALL THAT.  A UNIT COST PRODUCTION OF FIVE.  B HAS A UNIT

        22  COST PRODUCTION OF, LET'S SAY, EIGHT.  SO, B APPEARS.

        23           CASE ONE, A CHARGES A PRICE OF FOUR.  B

        24  CHARGES--B IS COMPELLED TO CHARGE A PRICE OF FOUR TO STAY

        25  IN THE BUSINESS.  AND B, AS A CONSEQUENCE, ISN'T VIABLE.
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         1           IN THAT CASE, PROFESSOR FISHER'S DEFINITION, THE

         2  STANDARD DEFINITION--AGAIN, ASSUMING THAT THERE IS A

         3  REASONABLE POSSIBILITY OF RECOUPMENT--THAT WOULD BE

         4  LABELED "PREDATORY."  IT'S NOT VIABLE IN THE LONG RUN.

         5  IT'S BELOW COST.  IT'S A MONEY-LOSER WHILE THE COMPETITION

         6  PERMITS--WHILE THE COMPETITION MAINTAINS.  AND IT IS ONLY

         7  SENSIBLE--ONLY SENSIBLE--BECAUSE AFTER B LEAVES, IF IT IS

         8  SENSIBLE AT ALL, BECAUSE AFTER B LEAVES THE FIELD, A CAN

         9  RAISE THE PRICE.  THAT'S CASE ONE.

        10  Q.   AND CASE ONE IS PREDATORY UNDER BOTH PROFESSOR

        11  FISHER'S TEST AND THE STANDARD TEST?

        12  A.   THAT'S CORRECT.

        13  Q.   OKAY.

        14  A.   CASE TWO, SUPPOSE A NOW CHARGES A PRICE OF SEVEN, AND

        15  B, HAVING LITTLE CHOICE, MATCHES THE PRICE, AND ONCE AGAIN

        16  LEADS.

        17           NOW, THAT'S A HARDER CASE.  MOST ECONOMISTS

        18  APPLYING THE STANDARD CASE WOULD SAY, "WELL, THAT'S A

        19  VIGOROUS RESPONSE TO ENTRY," BUT, OF COURSE, WHAT ENTRY IS

        20  SUPPOSED TO DO IS TO DRIVE PRICES DOWN.  SEVEN IS A

        21  SUSTAINABLE PRICE FOR A.  A COULD MAKE MONEY AT SEVEN

        22  INDEFINITELY ON THESE ASSUMPTIONS.  I CAN'T TELL IN THIS

        23  EXAMPLE WHETHER A COULD, PERHAPS, HAVE MADE MORE MONEY IN

        24  COMPETING WITH B, IF IT HAD CHARGED, OH, SAY, EIGHT.  I

        25  THINK IN THE REAL WORLD ONE CAN NEVER TELL, BUT WHAT
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         1  HAPPENED--SO, MOST ECONOMISTS WOULD SAY, A IS NOT SELLING

         2  BELOW COSTS.  RESPONDING VIGOROUSLY TO COMPETITION IS NOT

         3  A STRATEGY THAT ONLY MAKES SENSE IF B FAILS.

         4           SO, THIS CASE WOULD NOT BE REGARDED AS PREDATORY

         5  BY THE STANDARD ECONOMIC TEST.

         6  Q.   WHILE I HAVE YOU AT THE EASEL TRAPPED OVER THERE, LET

         7  ME ASK YOU TO VARY THE HYPOTHETICAL A LITTLE BIT, BECAUSE

         8  THIS MODEL, AS YOU PUT IT UP THERE, ASSUMES THAT THERE IS

         9  AN ACTUAL ENTRANT.

        10  A.   RIGHT.

        11  Q.   WOULD YOUR ANALYSIS BE DIFFERENT IN B WERE JUST A

        12  HYPOTHETICAL ENTRANT AND HAD NOT YET A POTENTIAL ENTRANT

        13  AND NOT YET ENTERED THE MARKET?

        14  A.   IT WOULD BE ESSENTIALLY THE SAME.

        15           NORMALLY, PREDATION HAS A TARGET, AND THIS WOULD

        16  BE KIND OF A STRANGE STRATEGY SINCE B ISN'T IN THE MARKET,

        17  B ISN'T LOSING ANY MONEY IN THIS CASE.  BUT CERTAINLY

        18  HERE, CHARGING A LOWER PRICE BELOW TEN, BECAUSE ENTRY

        19  MIGHT OCCUR, WOULD NOT BE CONSIDERED PREDATORY.  THAT'S

        20  AGAIN TAKING INTO ACCOUNT ENTRY.

        21           IT MIGHT HAVE THE EFFECT, IT WOULD HAVE THE

        22  EFFECT HERE, COULD HAVE THE EFFECT HERE OF DISCOURAGING B.

        23  IT WOULDN'T DISCOURAGE A FIRM THAT'S MORE EFFICIENT THAN A

        24  OR A FIRM THAT PERHAPS HAD THE SAME COST BUT A BETTER

        25  PRODUCT.  IT MIGHT DISCOURAGE B, BUT CONSUMERS WIN.
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         1  Q.   GOING BACK TO CASE TWO FOR A SECOND, UNDER PROFESSOR

         2  FISHER'S TEST, IS CASE TWO PREDATORY?

         3  A.   CASE TWO WOULD BE PREDATORY, I THINK, IT--COULD BE

         4  PREDATORY.  APPLYING THE TEST WOULD REQUIRE BEING ABLE TO

         5  SAY, "AH, BUT IT COULD HAVE BEEN MADE MORE MONEY AT

         6  EIGHT," OR SOMETHING LIKE THAT.  BUT CERTAINLY ON ITS

         7  FACE, WHEN APPLIED TO THE CIRCUMSTANCE WHERE ENTRY HASN'T

         8  OCCURRED--AND MAYBE THAT'S THE CLEANER IN THIS

         9  REGARD--BEFORE ENTRIES OCCURRED, WE CAN SUPPOSE THAT WE

        10  KNOW THAT TEN IS THE PROFIT-MAXIMIZING PRICE FOR A WHEN

        11  IT'S ALL BY ITSELF.  WELL, IN THAT CASE, A CUT TO B--A CUT

        12  TO SEVEN IN RESPONSE TO ANTICIPATED ENTRY COULD WELL BE

        13  LABELED "PREDATORY" BECAUSE WE KNOW THAT IT COULD MAKE

        14  MORE MONEY AT TEN.

        15           THE COURT:  AND PERHAPS THE DURATION OF THE

        16  CAMPAIGN WOULD HAVE SOMETHING TO DO WITH IT.  A COULD

        17  CONTINUE TO CHARGE SEVEN INDEFINITELY.  B CANNOT CONTINUE

        18  TO COMPETE.

        19           THE WITNESS:  PRECISELY, ALTHOUGH, OF COURSE, IN

        20  REAL LIFE, A IS NEVER GOING TO KNOW B'S COSTS, AND A MAY

        21  SAY, THERE ARE A NUMBER OF POTENTIAL ENTRANTS OUT THERE.

        22  I'M GOING TO CHARGE LOW.  THEY DON'T KNOW MY COSTS,

        23  EITHER.  I'M GOING TO CHARGE A PRICE OF SEVEN INSTEAD OF A

        24  PRICE OF TEN.  THAT WILL DISCOURAGE PEOPLE WHO ARE

        25  INEFFICIENT.  CONSUMERS BENEFIT.  AND IF SOMEBODY COMES
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         1  ALONG THAT'S MORE EFFICIENT, ENTRY WILL PROBABLY OCCUR.

         2           IN ANY CASE, THIS IS SUSTAINABLE.  DOESN'T

         3  REQUIRE EXTINCTION.

         4           THE COURT:  IT IS SUSTAINABLE, AND IT COULD GO ON

         5  INDEFINITELY.

         6           THE WITNESS:  PRECISELY.

         7           THE COURT:  AND WILL KNOW WHEN HE HAS REACHED THE

         8  POINT OF NO RETURN WHEN B DROPS OUT OF THE COMPETITION.  B

         9  IS NOT GOING TO STAY IN BUSINESS, LOSING--

        10           THE WITNESS:  RIGHT.

        11           AND FROM THE POINT OF VIEW OF CONSUMERS, IT'S A

        12  GOOD THING.  AND FROM THE POINT OF VIEW OF RESOURCES USED

        13  IN PRODUCTION, A IS MORE EFFICIENT PRODUCER.

        14           THE COURT:  ALL I'M SUGGESTING IS THAT CASE TWO

        15  COULD REPRESENT LONG-TERM PREDATION RATHER THAN SHORT-TERM

        16  PREDATION.

        17           THE WITNESS:  WELL, YOUR HONOR, AGAIN UNDER THE

        18  STANDARD DEFINITION, MOST ECONOMISTS WOULD NOT CONSIDER

        19  THAT PREDATORY.

        20           THE COURT:  ALL RIGHT.

        21           THE WITNESS:  BECAUSE IT DOESN'T DEPEND ON THE

        22  EXTINCTION.  IT DOESN'T NEED A RECOUPMENT PERIOD.  IT

        23  DOESN'T INVOLVE LOSING MONEY OR SELLING BELOW COST.  IT'S

        24  SIMPLY AN AGGRESSIVE RESPONSE TO ACTUAL ENTRY OR POSSIBLE

        25  ENTRY, WHICH IS WHAT, AS A CONSUMER, I WOULD LIKE FIRMS TO
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         1  DO.

         2           THE COURT:  OKAY.

         3  BY MR. LACOVARA:

         4  Q.   PERHAPS I COULD ASK ONE MORE QUESTION.  WHY ARE

         5  CONSUMERS CONSIDERED TO BE, IN YOUR OPINION, BETTER OFF BY

         6  THE RESULT IN CASE TWO WHERE AN ENTRANT, A COMPETITOR,

         7  LEAVES THE MARKETPLACE?

         8  A.   WELL, CONSIDER CASE THREE.  HOW IS THIS?

         9           THE WITNESS:  I'M SORRY, YOUR HONOR, THIS IS

        10  IMPROVISATION HERE.

        11           THE COURT:  ALL RIGHT.

        12           THE WITNESS:  SUPPOSE A SEES B ON THE HORIZON OR

        13  B ENTERS AND A SAYS, "WELL, I'D REALLY RATHER REACH AN

        14  UNDERSTANDING WITH B.  IF I CHARGE NINE, WE ARE BOTH

        15  HAPPY.  WE WILL BOTH MAKE A LOT OF MONEY.  WE WILL SHARE

        16  THE MARKET."

        17           CONSUMERS ARE PAYING MORE MONEY.  B IS VIABLE, OF

        18  COURSE, BUT B IS A HIGH-COST PRODUCER, SO MORE RESOURCES

        19  ARE GOING TO SATISFY CONSUMER DEMAND THAN IN THIS CASE,

        20  AND CONSUMERS ARE PAYING MORE.

        21           NONETHELESS, IN THIS CASE, B IS VIABLE.  THIS IS

        22  A CASE WHERE COMPETITION IS PERHAPS NOT AS INTENSE AS ONE

        23  WOULD LIKE.  IN THIS CASE, CASE ONE, IS ONE IN WHICH MOST

        24  TEST PEOPLE WOULD SAY A IS COMPETING TOO HARD, A IS DOING

        25  TOO MUCH TO REACT TO COMPETITION.  AND CASE THREE, IN

                                                           50

         1  CONTRAST, BY ANY REASONABLE STANDARD, IT'S DOING TOO

         2  LITTLE.

         3  BY MR. LACOVARA:

         4  Q.   NOW, LET ME ASK, UNDER WHAT YOU UNDERSTAND TO BE

         5  DR. FISHER'S ANALYTICAL APPROACH, WOULD MICROSOFT HAVE

         6  BEEN ACTING AS A PREDATOR IF IT HAD LOWERED THE PRICE OF

         7  WINDOWS WHEN OR IF IT PERCEIVED NETSCAPE TO BE A PLATFORM

         8  COMPETITOR?

         9  A.   IT COULD WELL HAVE BEEN SINCE IT WOULD HAVE--NETSCAPE

        10  NOT BEING AN ACTUAL COMPETITOR, MICROSOFT WOULD HAVE

        11  CLEARLY BEEN ABLE TO KEEP SELLING AT THE HIGHER PRICE,

        12  COULD HAVE DEMONSTRABLY MADE MORE MONEY AT THE HIGHER

        13  PRICE.

        14           THEREFORE, ACCORDING TO THIS SECOND VERSION--OR

        15  THE CASE TWO STANDARD, IF YOU WILL--THAT WOULD HAVE BEEN A

        16  PREDATORY ACTION:  TO LOWER THE PRICE IN RESPONSE TO THE

        17  APPEARANCE OF A POTENTIAL COMPETITOR.

        18  Q.   AND ASSUME IT WASN'T A PRICE CHANGE BUT THAT THE

        19  INCUMBENT FIRM INVESTED IN INNOVATION OR IMPROVING ITS

        20  PRODUCT, BECAUSE IT SAW COMPETITION ON THE HORIZON OR, IN

        21  FACT, FROM AN ENTRANT, EITHER ACTUAL OR POTENTIAL, UNDER

        22  PROFESSOR FISHER'S APPROACH WOULD THAT ALSO BE PREDATORY,

        23  IN YOUR VIEW?

        24  A.   IT CERTAINLY COULD BE.  I'M NOT SURE WHAT LINE WOULD

        25  BE DRAWN TO SAY THAT IT WASN'T.  IF IT INVESTED MORE IN
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         1  PRODUCT IMPROVEMENT THAN IT WOULD HAVE, ABSENT THE

         2  COMPETITOR, ABSENT THE REACTION TO A COMPETITOR, AS I

         3  UNDERSTAND THAT TEST, IT MIGHT WELL HAVE BEEN DETERMINED

         4  AS PREDATORY.

         5           THE COURT:  AND LEAVING ASIDE PROFESSOR FISHER'S

         6  TEST, WHY IS IT WHAT MICROSOFT DID IN THIS CASE A MORE

         7  EGREGIOUS VERSION OF CASE ONE?  IT WENT TO ZERO.

         8           THE WITNESS:  WELL, THE QUESTION HERE IS WHETHER

         9  IT WAS, TO USE PROFESSOR FISHER'S WORDS, A MONEY-LOSER,

        10  AND I THINK, YOUR HONOR, THAT THE AOL DOCUMENT, FOR WHICH

        11  I CAN'T MENTION THE FIGURE, SUGGESTS THE DISTRIBUTION OF

        12  BROWSING SOFTWARE IS SUBSTANTIAL NEGATIVE PRICE BECAUSE

        13  THAT'S WHAT THAT DOCUMENT WAS ABOUT.

        14           THE COURT:  THE ONE WE SAW THIS MORNING?

        15           THE WITNESS:  THE ONE WE SAW THIS MORNING BUT

        16  CAN'T TALK ABOUT.

        17           IS PROFITABLE.  NETSCAPE ITSELF FOUND IT

        18  PROFITABLE TO BE DISTRIBUTED THROUGH COMPAQ AT A NEGATIVE

        19  PRICE.  IN THIS CASE--THIS ISN'T A WIDGET--YOU HAVE TO

        20  CONSIDER ALL THE OTHER BENEFITS, THE PORTAL BENEFITS AND

        21  THE PLATFORM BENEFITS AND SO FORTH.

        22           THE COURT:  I FOLLOW YOU.

        23           MR. LACOVARA:  THAT'S A SUBJECT TO WHICH I

        24  PLANNED TO TURN IMMEDIATELY AND AT SOME LENGTH.  IF THE

        25  COURT WOULD LIKE TO TAKE A RECESS--
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         1           THE COURT:  WHY DON'T WE TAKE A RECESS NOW.

         2           (BRIEF RECESS.)

         3           THE COURT:  MR. LACOVARA, WHERE WAS THAT NUMBER

         4  THAT WE WERE REFERRING TO THIS MORNING TO BE FOUND?  WAS

         5  IT IN 2518?

         6           MR. LACOVARA:  I BELIEVE IT WAS IN 2518.

         7           MR. BOIES:  I BELIEVE IT'S THE PAGE THAT ENDS

         8  022, YOUR HONOR, IN THE BATES NUMBERING.

         9           THE COURT:  YES.

        10           MR. LACOVARA:  MR. BOIES IS CORRECT.

        11           THE COURT:  ALL RIGHT.  I'M GOING TO UNSEAL THAT

        12  ENTIRE LINE AFTER THE SECOND BULLET UNDER THE FIRST

        13  HEADING.  THE FIGURE HAS BECOME RELEVANT AND MATERIAL IN

        14  CONNECTION WITH THIS PORTION OF YOUR EXAMINATION.  THE

        15  FIGURE IS DATED, AND IT'S HYPOTHETICAL.  IT DOES NOT

        16  REPRESENT AN ACTUAL BUSINESS STRATEGY.  AND I SEE HOW IT

        17  COULD--I DO NOT SEE HOW IT COULD DO ANY COMPETITIVE HARM

        18  TO ANY OF THE PARTICIPANTS IN THIS TRANSACTION.

        19           SO, IF YOU ARE GOING TO ALLUDE TO IT, RATHER THAN

        20  OUR PLAYING CRYPTIC WORD GAMES HERE, LET'S JUST UNSEAL THE

        21  SENTENCE.

        22           MR. LACOVARA:  MICROSOFT IS GRATEFUL FOR THAT,

        23  YOUR HONOR, AND WITH THE COURT'S INDULGENCE, I WOULD LIKE

        24  TO ACTUALLY CLARIFY THE POINT ON THAT RECORD RIGHT NOW,

        25  AND THEN I WILL RETURN TO THE QUESTION THE COURT RAISED
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         1  BEFORE WE BROKE.

         2           COULD I ASK THAT EXHIBIT 2518 BE PLACED--

         3  BY MR. LACOVARA:

         4  Q.   I BELIEVE YOU ACTUALLY HAVE 2518, DEAN SCHMALENSEE,

         5  AND IF YOU COULD GO TO THE PAGE THAT ENDS IN 22.  AND IF

         6  WE HAVE THE ABILITY TO--WELL, WON'T PUT IT ON THE SCREEN

         7  BECAUSE I'M NOT SURE EVERYTHING HAS BEEN UNSEALED, BUT I

         8  WILL READ IT.  THE DOCUMENT IS CALLED--TITLED "INITIAL

         9  CLIENT PORTAL OPERATING AND BUSINESS PLAN," AGAIN REPEATED

        10  THE WORDS "BUSINESS PLAN MARKETING."  AND UNDER THE

        11  HEADING, "MAINTAIN FOCUS ON CLIENT DISTRIBUTION AND

        12  HOLDING CLIENT SHARE."

        13           COULD YOU READ THE BULLET POINT ABOUT WHICH WE

        14  HAD SOME SOMEWHAT RESTRICTED CONVERSATION THIS MORNING,

        15  DEAN SCHMALENSEE.

        16  A.   I WOULD BE HAPPY TO.  IT SAYS, "WILLING TO SPEND UP

        17  TO $10 PER DOWNLOAD (IN HIGH CASE SCENARIO) VIA

        18  PROMOTIONS, CONTESTS, INCENTIVES AND ADVERTISING TO

        19  STIMULATE DOWNLOADS."

        20  Q.   NOW, BECAUSE I THINK IT'S RELEVANT TO THE POINT THAT

        21  THE COURT RAISED SHORTLY BEFORE WE BROKE--

        22           MR. LACOVARA:  THE MIRACLE OF MODERN TECHNOLOGY.

        23           THE COURT:  ABSOLUTELY REMARKABLE.

        24  BY MR. LACOVARA:

        25  Q.   NOW THAT IT'S UP THERE IN LARGE TYPE FOR ALL OF US
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         1  SEE, DEAN SCHMALENSEE, YOUR UNDERSTANDING OF THE DOCUMENT

         2  IS THAT AOL IS PREPARED TO SPEND $10 PER COPY, OR $10 PER

         3  DOWNLOAD TO DISTRIBUTE NETSCAPE'S BROWSING SOFTWARE?  IS

         4  THAT RIGHT?

         5  A.   THAT'S WHAT IT SAYS, YES.

         6  Q.   AND HAVE YOU EVER SEEN ANY DOCUMENT THAT SUGGESTS

         7  THAT AOL INTENDS TO CHARGE USERS OR CHARGE PEOPLE FOR

         8  ACQUIRING A COPY OF NETSCAPE'S BROWSING SOFTWARE?

         9  A.   NO.

        10  Q.   UNDER PROFESSOR FISHER'S DEFINITION OF TERMS OR USE

        11  OF TERMS, WOULD YOU REGARD THIS AS DISTRIBUTION OF THE

        12  BROWSER AT A POSITIVE PRICE OR A NEGATIVE PRICE?

        13  A.   AS I UNDERSTAND HIM TO HAVE USED THE TERM, THIS IS

        14  DISTRIBUTION OF THE BROWSER AT A NEGATIVE PRICE.

        15  Q.   AND DO YOU UNDERSTAND PROFESSOR FISHER'S TESTIMONY TO

        16  BE THAT THE DISTRIBUTION OF BROWSING SOFTWARE AT A

        17  NEGATIVE PRICE, OR JUST NOT AT A POSITIVE PRICE BY

        18  MICROSOFT, WAS A PREDATORY ACT?

        19  A.   THAT'S MY UNDERSTANDING, YES.

        20  Q.   NOW LET'S GO TO THE SORT OF LARGER POINT WE WERE

        21  TALKING ABOUT A MOMENT AGO, WHICH WAS UNDER PREDATION--THE

        22  PREDATION ANALYSIS OF THE PLAINTIFFS, WE TALKED SOME, AND

        23  YOU OUTLINED IN THE CHART YOU PREPARED ON THE EASEL, THE

        24  THEORIES OF PREDATION AT ISSUE HERE.  I WOULD LIKE TO ASK

        25  YOU SOME QUESTIONS ABOUT THE EVIDENCE THAT'S IN THE RECORD
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         1  ON THE SUBJECT OF PREDATION, AND THIS KIND OF EVIDENCE AND

         2  SOME OTHERS.

         3           FIRST, HAS PROFESSOR FISHER OR ANYONE ELSE

         4  TESTIFYING ON BEHALF OF THE PLAINTIFFS, DEMONSTRATED THAT

         5  MICROSOFT'S INVESTMENTS IN DEVELOPING AND DISTRIBUTING

         6  WEB-BROWSING TECHNOLOGY WERE UNPROFITABLE BUT FOR THE

         7  DESTRUCTION OF COMPETITION?

         8  A.   NO.

         9  Q.   AND THE PLAINTIFFS HAVE INTRODUCED, OR PROFESSOR

        10  FISHER HAS TESTIFIED, THAT MICROSOFT SPENT MONEY

        11  DEVELOPING IE.  ARE YOU AWARE OF THAT TESTIMONY?

        12  A.   YES.  I THINK THE NUMBER A HUNDRED MILLION A YEAR HAS

        13  APPEARED.  WHETHER IN HIS TESTIMONY OR SOMEONE ELSE'S

        14  FIRST, I'M NOT SURE, BUT IT'S BEEN IN THE CASE.

        15  Q.   AND CAN YOU EXPLAIN TO ME THE MANNER IN WHICH

        16  PROFESSOR FISHER USED THAT $100 MILLION A YEAR ESTIMATE IN

        17  HIS PREDATION ANALYSIS.

        18  A.   NOT SURE I COULD REPRODUCE IT EXACTLY, BUT THE BASIC

        19  ARGUMENT WAS THAT $100 MILLION WAS SPENT TO DEVELOP A

        20  PRODUCT THAT WOULD PRODUCE NO REVENUE.  I THINK THE PHRASE

        21  "A NO-REVENUE PRODUCT," WHICH APPEARS IN SOME MICROSOFT

        22  COMMUNICATIONS, WAS USED IN THIS CONTEXT.  AND HE VIEWED

        23  THAT AS EVIDENCE OF PREDATION.

        24           AND HE WENT ON TO SAY, NOT ONLY WAS IT A

        25  NO-REVENUE PRODUCT, BUT IT WAS DISTRIBUTED AT A NEGATIVE
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         1  PRICE AND SO FORTH.

         2  Q.   NOW, THE COURT'S QUESTION TO YOU A FEW MOMENTS AGO

         3  FOCUSED IN MY MIND A QUESTION.  FOR PURPOSES OF YOUR

         4  ANALYSIS, IS THE INQUIRY THE DEVELOPMENT COSTS OF IE, OR

         5  IS IT THE DEVELOPMENT COSTS AND RECOUPMENT THROUGH SALES

         6  OF SOMETHING ELSE?

         7  A.   WELL, MICROSOFT WAS NOT RUNNING A NO-REVENUE FIRM.

         8  THE REVENUE-GENERATING PRODUCT WAS WINDOWS.  AND THE PLACE

         9  WHERE ONE WOULD LOOK TO SEE IF THAT INVESTMENT MADE SENSE

        10  WOULD BE IN ITS IMPACT ON SALES AND REVENUES FROM WINDOWS.

        11  Q.   WELL, TO ANALOGIZE TO THE AOL SITUATION WE SAW ON THE

        12  SCREEN, IS AOL PLANNING TO RECOUP THE $10 PER DOWNLOAD

        13  FROM THE SALE OF CLIENT SOFTWARE?

        14  A.   I'M NOT SURE I UNDERSTAND THEIR STRATEGY IN COMPLETE

        15  DETAIL, BUT CERTAINLY THERE IS A LOT OF EMPHASIS IN THE

        16  DOCUMENTS ABOUT THE LINK BETWEEN THE CLIENT AND THE

        17  PORTAL.  AND THE USE OF THE CLIENT IS BASE FOR A BROADER

        18  APPLICATION.

        19           SO, I HAVE SEEN NOTHING THAT SUGGESTS THAT THERE

        20  WOULD BE SALE OF THE CLIENT BY ITSELF.  INDEED, THE CLIENT

        21  IS TO BE THE LINK TO THE PORTAL WHERE THERE WOULD BE

        22  ADVERTISING REVENUES AND OTHER REVENUES, AND PERHAPS THE

        23  STARTING POINT OF THIS BROADER ENVIRONMENT STRATEGY, WHICH

        24  MAY WELL INVOLVE SALES OF THAT BROADER PRODUCT.

        25  Q.   HAVE YOU PERFORMED AN ANALYSIS TO ESTIMATE THE EXTENT
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         1  TO WHICH IT MADE, TO USE PROFESSOR FISHER'S TERMS,

         2  "BUSINESS SENSE" FOR MICROSOFT TO INVEST IN THE PROMOTION

         3  AND DEVELOPMENT AND DISTRIBUTIONS OF ITS IE TECHNOLOGIES

         4  IN TERMS OF SALES OF WINDOWS?

         5  A.   I HAVE DONE SOME ROUGH CALCULATIONS.  WELL, THEY ARE

         6  FINAL CALCULATIONS, BUT TO GET A SENSE OF THE ORDER OF

         7  MAGNITUDE OF IMPACT ON WINDOWS THAT WOULD BE NECESSARY FOR

         8  THAT INVESTMENT TO BE PROFITABLE, YES, I HAVE DONE THAT

         9  ANALYSIS.

        10  Q.   I WOULD ASK THAT THE WITNESS BE SHOWN DEFENDANT'S

        11  EXHIBIT 2763, AND ASK IF THAT IS THE SUMMARY OF THE

        12  ANALYSIS THAT YOU JUST DESCRIBED, SIR.

        13           (DOCUMENT HANDED TO THE WITNESS.)

        14  A.   YES, IT IS.

        15           MR. LACOVARA:  I WOULD OFFER DEFENDANT'S EXHIBIT

        16  2763 AT THIS TIME, YOUR HONOR.

        17           MR. BOIES:  YOUR HONOR, MAY I INQUIRE WHAT THE

        18  BASE QUANTITY AND PRICE OF WINDOWS IS ASSUMED TO BE FOR

        19  THE PURPOSE OF THIS?

        20           MR. LACOVARA:  IN FACT, THAT INFORMATION WAS

        21  PROVIDED BY LETTER ON FRIDAY, THE INTERROGATORY RESPONSES

        22  REFERENCED THERE AND REPEATED THOSE SPECIFIC NUMBERS IN

        23  THE LETTER, SO YOU SHOULD HAVE THEM.

        24           MR. BOIES:  ALL I'M TRYING TO DO IS SEE IF WE

        25  COULD GET THEM IN THE RECORD.
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         1           MR. LACOVARA:  I THINK THAT WOULD REQUIRE THE

         2  AVERAGE PRICE NUMBER, WHICH WE HAVE SAID WE WOULD NOT USE

         3  ON THE PUBLIC RECORD TO BE REVEALED.

         4           MR. BOIES:  MAY I APPROACH COUNSEL, YOUR HONOR?

         5           THE COURT:  YES.

         6           (PAUSE.)

         7           MR. BOIES:  YOUR HONOR, I HAVE NO OBJECTION TO

         8  THIS ON THE UNDERSTANDING THAT IT WOULD OFFER INTO

         9  EVIDENCE AT LEAST INITIALLY UNDER SEAL--

        10           THE COURT:  IN RESPONSE TO INTERROGATORY NUMBER

        11  11?

        12           MR. BOIES:  YES, IF IT HAS THOSE NUMBERS.

        13  NEITHER ONE OF US HAVE THAT RIGHT NOW, AND MR. LACOVARA'S

        14  RECOLLECTION IS THAT THE INTERROGATORY ACTUALLY HAS THE

        15  TWO NUMBERS.  WE HAVE A LETTER FROM HIM THAT HAS THE TWO

        16  NUMBERS, AND THE INTERROGATORY DOESN'T.  WE WILL INTRODUCE

        17  THE LETTER.  AS LONG AS WE GET THE TWO NUMBERS IN THE

        18  RECORD--

        19           THE COURT:  YOU COULD STIPULATE TO THE TWO

        20  NUMBERS, IF YOU WISH.

        21           MR. BOIES:  RIGHT.

        22           MR. LACOVARA:  ONE WAY OR ANOTHER WE WILL GET

        23  THEM INTO THE RECORD UNDER SEAL, YOUR HONOR, AND I THINK

        24  ON THAT BASIS, MR. BOIES HAS NO OBJECTION TO THIS EXHIBIT.

        25           THE COURT:  ON THAT CONDITION, DEFENDANT'S
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         1  EXHIBIT 2763 IS ADMITTED.

         2                         (DEFENDANT'S EXHIBIT NO. 2763 WAS

         3                          ADMITTED INTO EVIDENCE.)

         4  BY MR. LACOVARA:

         5  Q.   BEFORE YOU--IF YOU COULD BRIEFLY EXPLAIN WHAT THIS

         6  DOCUMENT SHOWS--AND AGAIN, MAKE CLEAR FOR ME, DEAN

         7  SCHMALENSEE, WHY IT IS YOU THINK APPROPRIATE TO LOOK AT

         8  WHAT THE EFFECT ON WINDOWS SALES WOULD BE IN TERMS OF THE

         9  AMOUNT OF MONEY THAT MICROSOFT SUPPOSEDLY SPENT DEVELOPING

        10  AND PROMOTING THE INTERNET EXPLORER TECHNOLOGIES.

        11  A.   MICROSOFT HAS BEEN INVESTING, SINCE THE FIRM BEGAN

        12  SELLING OPERATING SYSTEM PRODUCTS, PLATFORM SINCE DOS 1.0.

        13  IT HAS BEEN INVESTING MONEY IN IMPROVING THE QUALITY OF

        14  ITS PRODUCTS AND ADDING FEATURES AND FUNCTIONALITY TO ITS

        15  PRODUCTS.  THAT HAS BEEN AN ENORMOUSLY PROFITABLE

        16  STRATEGY.  IT HAS RESULTED IN A WINDOWS PRODUCT, WHICH HAS

        17  BEEN VERY PROFITABLE.

        18           SO, TO THINK ABOUT WHETHER THIS IS A PLAUSIBLE

        19  EXAMPLE OF THAT CONTINUATION OF THAT STRATEGY, ONE HAS TO

        20  ASK, OR ONE WAY TO ASK THAT QUESTION IS TO SAY, "SUPPOSE

        21  INTERNET EXPLORER RESULTED--MADE POSSIBLE A PRICE

        22  INCREASE?"  SUPPOSE YOU COULD CHARGE MORE FOR WINDOWS

        23  BECAUSE IT HAD ALL OF THIS FUNCTIONALITY IN IT FOR

        24  CONSUMERS AND FOR ISV'S, HOW MUCH OF A PRICE INCREASE

        25  WOULD YOU NEED TO RECOUP $100 MILLION?  THIS IS ACTUALLY
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         1  ONE-YEAR RECOUPMENT, TO BE FAIR.  THIS IS THE ANNUAL

         2  INCREASE IN PROFITS.

         3           AND WHAT THIS SAYS IS, TAKING THE 1998 PRICE AND

         4  QUANTITY FIGURES AS A BASE, A DOLLAR-FIFTY INCREASE IN

         5  PRICE FOR 1998 WOULD HAVE RECOUPED $100 MILLION.

         6  SIMILARLY, SUPPOSE MICROSOFT DIDN'T CHARGE ANY MORE THAN

         7  IT WOULD HAVE FOR WINDOWS, BUT BECAUSE THE PRODUCT HAD ALL

         8  THESE FEATURES AND ALL THIS FUNCTIONALITY, THE PLATFORM

         9  EXPANDED.  WHAT KIND OF EXPANSION WOULD YOU NEED?  WELL,

        10  THE LAST LINE ANSWERS THAT QUESTION, AND WE ROUNDED TO

        11  WHOLE DIGITS.

        12           IN FACT, YOU COULD BE A BIT BELOW THREE PERCENT,

        13  BUT AT THREE PERCENT IN QUANTITY FOR ONE YEAR PAYS BACK

        14  $100 MILLION.  AND THAT TABLE JUST AGAIN GIVES SOME

        15  ILLUSTRATIVE CALCULATIONS FOR PURPOSES OF ORDERS OF

        16  MAGNITUDE.  EVERYTHING IS ROUNDED, WITH THE EXCEPTION THAT

        17  ALL OF THOSE DO GENERATE INCREASES OF AT LEAST $100

        18  MILLION.

        19           THE COURT:  AND THE QUANTITY YOU'RE REFERRING TO

        20  IS THE QUANTITY OF OPERATING SYSTEMS SOLD; IS THAT

        21  CORRECT?

        22           THE WITNESS:  QUANTITY OF WINDOWS, YES, 95 AND

        23  98, I BELIEVE.

        24           THE COURT:  ALL RIGHT.

        25  BY MR. LACOVARA:
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         1  Q.   DEAN SCHMALENSEE, LET ME ASK YOU TO ASSUME THAT

         2  NETSCAPE HAD NEVER SHIPPED BROWSING SOFTWARE, SO WE ARE IN

         3  THE SITUATION IN THE FALL OF 1994, IF YOU WILL.

         4           HAVE YOU EXAMINED THE RECORD TO DETERMINE--TO

         5  COME TO A VIEW AS TO WHETHER MICROSOFT WOULD HAVE

         6  DEVELOPED BROWSER FUNCTIONALITY AS PART OF ITS OPERATING

         7  SYSTEM EVEN IF NETSCAPE HAD NEVER EXISTED?

         8  A.   YES, I HAVE SEEN AT LEAST THREE KINDS OF THINGS THAT

         9  BEAR ON THIS.  FIRST, THERE IS THE TESTIMONY THAT

        10  MR. GATES TOLD, I THINK, MR. CLARK IN THE FALL OF 1994

        11  THAT THE BROWSER WAS GOING TO BE PART OF THE OPERATING

        12  SYSTEM.

        13           SECOND, THERE IS IN MR. ALLCHIN'S DIRECT

        14  TESTIMONY A LOT OF INTERNAL MICROSOFT CORRESPONDENCE CITED

        15  AND THEN ATTACHED, SO I WALKED THROUGH MUCH, IF NOT ALL OF

        16  IT, DISCUSSIONS WITHIN MICROSOFT DURING 1994 ABOUT THE

        17  INCLUSION OF INTERNET FUNCTIONALITY.

        18           AND THIRD, OF COURSE, IBM ANNOUNCED THAT IT WAS

        19  WHAT IT WAS DOING TO OS/2.  IT WAS GOING TO MAKE OS/2 THE

        20  GATEWAY TO THE INTERNET IN THE FALL OF 1994.

        21           IN LIGHT OF ALL THAT, IT SEEMS TO ME HARD TO COME

        22  TO THE CONCLUSION THAT THEY WOULDN'T HAVE RESPONDED TO

        23  IBM, GIVEN THAT THEY SAID THEY WERE GOING TO, THEY HAD

        24  INTERNAL DISCUSSIONS.  AND IBM, AS OF THE FALL OF 1994,

        25  WAS AN ACTIVE COMPETITOR IN OPERATING SYSTEMS.
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         1  Q.   NOW, PROFESSOR FISHER HAS, ON A NUMBER OF OCCASIONS,

         2  REFERRED TO INTERNET EXPLORER AS A NO-REVENUE PRODUCT.

         3           DO YOU THINK THAT FOR PURPOSES OF PERFORMING A

         4  PREDATION ANALYSIS THAT IS THE APPROPRIATE MANNER TO

         5  CHARACTERIZE IE?

         6  A.   NO, I THINK FOR PURPOSES OF PERFORMING A PREDATION

         7  ANALYSIS, YOU HAVE TO ASK, WAS THE INVESTMENT IN

         8  DEVELOPING, IMPROVING, DISTRIBUTING BROWSING

         9  FUNCTIONALITY, THAT $100 MILLION PLUS OR MINUS ANY SORTS

        10  OF ADJUSTMENTS THAT ARE APPROPRIATE, WAS THAT INVESTMENT

        11  PROFITABLE FOR THE MICROSOFT CORPORATION?  AND THE OBVIOUS

        12  VEHICLE THROUGH WHICH IT WOULD HAVE BEEN PROFITABLE WAS,

        13  AS THAT CHART INDICATED, MAKING WINDOWS A BETTER PROFIT--A

        14  BETTER PRODUCT THAT COULD BE SOLD AT A HIGHER PRICE OR

        15  THAT WOULD COMMAND ADDITIONAL VOLUME.

        16  Q.   HAS MICROSOFT MADE OTHER IMPROVEMENTS TO ITS

        17  OPERATING SYSTEMS OVER THE YEARS THAT, GIVEN YOUR

        18  UNDERSTANDING OF PROFESSOR FISHER'S USE OF TERMINOLOGY,

        19  WOULD BE CALLED "NO-REVENUE PRODUCTS"?

        20  A.   OF COURSE.  MANY.

        21  Q.   HAVE YOU PREPARED A DOCUMENT THAT GIVES SOME EXAMPLES

        22  OF THOSE?

        23  A.   YES, I PREPARED SUCH A DOCUMENT, EXHIBIT WHATEVER IT

        24  IS.

        25  Q.   LET'S SEE DEFENDANT'S EXHIBIT 2764, WHICH I WILL SHOW
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         1  YOU AT THIS TIME.

         2           IS THAT THE DOCUMENT TO WHICH YOU REFERRED?

         3  A.   YES.

         4  Q.   WAS IT PREPARED AT YOUR DIRECTION, AND DOES IT

         5  SUMMARIZE A PORTION OF THE OPINIONS YOU INTEND TO RENDER

         6  TODAY?

         7  A.   YES, IT DOES.

         8           MR. LACOVARA:  I WOULD OFFER DEFENDANT'S EXHIBIT

         9  2764, YOUR HONOR.

        10           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        11           THE COURT:  DEFENDANT'S 2764 IS ADMITTED.

        12                         (DEFENDANT'S EXHIBIT NO. 2764 WAS

        13                          ADMITTED INTO EVIDENCE.)

        14  BY MR. LACOVARA:

        15  Q.   CAN YOU EXPLAIN FOR THE COURT WHAT'S ON THIS DOCUMENT

        16  AND THE PURPOSE FOR WHICH YOU ASSEMBLED THE INFORMATION

        17  THAT WE SEE HERE.

        18  A.   THIS IS AN ATTEMPT TO ILLUSTRATE, BY A SET OF

        19  EXAMPLES, HOW MUCH ADDITIONAL FUNCTIONALITY MICROSOFT HAS

        20  ADDED TO ITS WINDOWS PRODUCT OVER THE YEARS.  AND THE

        21  EXAMPLES, WE SORT OF HAVE THE ICON FOR A MICROSOFT

        22  FUNCTION ON THE LEFT, WITH GENERALLY WITH A BOX,

        23  INDICATING A PRODUCT THAT WAS SOLD COMMERCIALLY THAT

        24  PERFORMED A RELATED FUNCTION.  LET ME JUST MENTION A

        25  COUPLE OF THEM FOR CLARIFICATION.
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         1           "FUNK SOFTWARE SIDEWAYS," UP THERE ON THE TOP, I

         2  ACTUALLY REMEMBER.  IT WAS A PIECE OF SOFTWARE THAT SOLD

         3  FOR $104.  AS THIS INDICATES, THAT WAS THE PRICE GIVEN IN

         4  AN AD IN PC--AN AD FROM PC CONNECTION--IN PC MAGAZINE IN

         5  NOVEMBER OF 1991.  IT WAS A PIECE OF SOFTWARE THAT ALLOWED

         6  THE--YOU TO PRINT IN WHAT IS NOW THE STANDARD LANDSCAPE

         7  MODE SIDEWAYS.

         8           SO, IN 1991, FOR $104, YOU COULD BUY A PIECE OF

         9  SOFTWARE THAT ALLOWED YOU TO PRINT IN LANDSCAPE MODE.

        10  NOW, OF COURSE, YOU CAN PRINT IN LANDSCAPE MODE BY A TOUCH

        11  OF A BUTTON WITHIN WINDOWS.

        12           SIMILARLY, ON THE BOTTOM RIGHT THERE, "XTREE" IS

        13  A PROGRAM THAT WAS VERY POPULAR IN THE DOS WORLD AND WAS

        14  CLEARLY SELLING EVEN WHEN LOTS OF PEOPLE WERE USING

        15  WINDOWS IN 1993.  IT PERFORMED SOME FILE MANAGEMENT

        16  FUNCTIONS.  IT DID A BIT MORE IN SOME RESPECTS THAN

        17  WINDOWS EXPLORER DOES, LESS THAN OTHER RESPECTS.  BUT IT

        18  WAS BASICALLY A FILE MANAGEMENT PROGRAM THAT ADDED A LOT

        19  TO DOS, BUT HAS BEEN LARGELY SUPERSEDED BY THE

        20  FUNCTIONALITY OF THE INCREASED POWER THAT'S BEEN BUILT

        21  INTO WINDOWS.

        22           DOWN AT THE BOTTOM, THE "NORTON COMMANDER" IS A

        23  SET OF UTILITY PRODUCTS.

        24           THE "QUARTER DECK DESQVIEW" PROVIDED A DESKTOP.

        25           JUST A RANGE OF THINGS HERE.  AN IMPORTANT
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         1  PRODUCT, THE ADOBE TYPE MANAGER, WHICH SUPPORTED TRUE-TYPE

         2  FONTS.  THAT'S ACTUALLY A VERY USEFUL FEATURE IN WINDOWS

         3  THAT MICROSOFT ADDED, THAT ONE USED TO BE ABLE TO GET FROM

         4  ADOBE.  I BOUGHT THIS PACKAGE AT LEAST ONCE FOR ABOUT $80.

         5  IT'S NOW PROVIDED AUTOMATICALLY WITHIN WINDOWS.

         6           SO, THIS IS SIMPLY TO ILLUSTRATE THAT MICROSOFT

         7  HAS ADDED TO WINDOWS, OVER THE YEARS, FUNCTIONALITY THAT

         8  IT DIDN'T HAVE BEFORE THAT USED TO BE SOLD SEPARATELY, AND

         9  IT'S BEEN AN ONGOING STRATEGY.

        10  Q.   DID YOU READ THE TESTIMONY FROM MR. EUBANKS LAST

        11  WEEK?

        12  A.   YES, I DID.

        13  Q.   DID HE TESTIFY ABOUT THIS PHENOMENON AND ITS EFFECT

        14  ON THE FIRMS WHO MADE THESE PRODUCTS PRIOR TO THE

        15  INCLUSION OF THEIR FUNCTIONS IN WINDOWS?

        16  A.   HE DID.  HE TESTIFIED PRIMARILY FROM THE POINT OF

        17  VIEW OF THE FIRM OF WHICH HE HAD BEEN CEO, SYMANTEC, WHICH

        18  MADE--MAKES, AS FAR AS I KNOW, NORTON COMMANDER.  AND HE

        19  INDICATED THAT IT WASN'T ALWAYS THE MOST COMFORTABLE

        20  THING, BUT THE FIRMS MOVED ON, ADDED NEW FEATURES, ADDED

        21  NEW PRODUCTS.  AND CONSUMERS, OBVIOUSLY, BENEFITED FROM IT

        22  ENORMOUSLY.

        23  Q.   PUTTING THESE FEATURES AND THE FEATURES PREVIOUSLY

        24  PROVIDED SEPARATELY INTO WINDOWS, DID IT MAKE WINDOWS A

        25  BETTER PRODUCT?
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         1  A.   ABSOLUTELY.

         2  Q.   IN YOUR VIEW, DID IT MAKE WINDOWS MORE DESIRABLE FOR

         3  CONSUMERS?

         4  A.   ABSOLUTELY, BECAUSE YOU COULD BUY--WHEN YOU GOT

         5  WINDOWS, YOU DIDN'T NEED TO GO OUT AND BUY ALL THIS OTHER

         6  STUFF IF YOU WANTED TO DO A NUMBER OF THE FUNCTIONS THAT

         7  THOSE PROGRAMS PROVIDED.

         8  Q.   DO YOU BELIEVE THAT THE INCLUSION OF THOSE FEATURES

         9  INTO WINDOWS MADE IT LESS LIKELY THAT OTHER FIRMS MIGHT

        10  ENTER THE OPERATING SYSTEM BUSINESS?

        11  A.   YES.  IT RAISED THE BAR FOR COMPETITORS.  THE MORE

        12  FEATURES AND FUNCTIONS THE CONSUMERS VALUED THAT WERE PART

        13  OF WINDOWS, THE HARDER FOR COMPETITORS TO ENTER THE

        14  OPERATING SYSTEM BUSINESS.  ABSOLUTELY.

        15  Q.   AND TO USE A PHRASE THAT DR. FISHER HAS USED A NUMBER

        16  OF TIMES, WOULD IT RAISE THE COST OF RIVALS?

        17  A.   IT WOULD RAISE THE COST OF RIVALS, BECAUSE IN ORDER

        18  TO COMPETE EFFECTIVELY WITH WINDOWS, ONE WOULD NEED--IF

        19  ONE WERE GOING TO TAKE IT HEAD ON HEAD, ONE WOULD NEED TO

        20  MATCH ITS FEATURES IN FUNCTIONALITY.  AND AS THE PRODUCT

        21  BECAME MORE COMPLICATED AND HARDER TO PRODUCE, THAT'S

        22  GOING TO RAISE THE COST OF PRODUCING A COMPETITIVE

        23  OFFERING.

        24           THE COURT:  WOULD ANY OF THESE FEATURES FUNCTION

        25  AS A PLATFORM?
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         1           THE WITNESS:  THE ONLY ONE THAT MIGHT HAVE--NONE

         2  OF THESE WERE PLATFORMS, "QUARTER DECK DESQVIEW" COULD

         3  HAVE, I THINK, BECOME.  IT WAS ONE OF THOSE GRAPHICAL USER

         4  INTERFACES, AS I RECALL, HAD SOME MULTITASKING

         5  CAPABILITIES.  NEVER DID.  NEVER DID.  I THINK PERHAPS

         6  COULD HAVE, BUT NEVER DID.

         7           MR. LACOVARA:  I'M BEGINNING TO WORRY THAT THE

         8  COURT HAS MY OUTLINE.

         9  BY MR. LACOVARA:

        10  Q.   BECAUSE MY NEXT QUESTION, SIR, IS ASKING YOU TO

        11  EXAMINE THE TRANSCRIPT OF DR. FISHER'S TESTIMONY FROM JUNE

        12  3RD IN THE AFTERNOON AT PAGE 46, WHICH I WILL DISPLAY

        13  STARTING AT LINE 19, THROUGH PAGE 47.  AND IF YOU WOULD

        14  START READING WITH THE QUESTION THAT BEGINS WITH,

        15  (READING):

        16                "CAN YOU TELL ME, BASED ON THE STUDY THAT

        17           YOU HAVE DONE--AND I ASSUME THAT YOU HAVE THOUGHT

        18           ABOUT THIS QUESTION SOME--WHAT IS THE PRINCIPLE

        19           BY WHICH YOU CAN SEPARATE HOW THE INTEGRATION OF

        20           THIS DESIRABLE SET OF USER FEATURES FOR FREE OR

        21           AT A NEGATIVE PRICE IS PREDATORY, BUT THE

        22           INTEGRATION OF OTHER FEATURES IS--IF YOU WILL

        23           ALLOW ME TO SAY IT--BENEFICIAL TO CONSUMERS?"

        24           AND DR. FISHER ANSWERS MY QUESTION:

        25                "ANSWER:  BECAUSE THE INTEGRATION OF THIS
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         1           SET OF FEATURES AND THE GIVING IT AWAY AT A

         2           NEGATIVE PRICE APPEARS TO HAVE BEEN PROFITABLE

         3           ONLY BECAUSE OF THE PROTECTION OF THE OPERATING

         4           SYSTEM MONOPOLY.  I AM NOT MAKING THE STATEMENT

         5           THAT INTEGRATION OF SOFTWARE IS ALWAYS PREDATORY

         6           OR EVEN THAT IT IS USUALLY PREDATORY.  BUT WHERE

         7           IT IS USED TO MAINTAIN A MONOPOLY, AND THAT IS

         8           THE REASON FOR WHICH IT IS DONE, THEN IT IS.

         9                QUESTION:  AND THIS IS YOUR LIMITING

        10           PRINCIPLE?

        11                ANSWER:  YES."

        12           DID YOU UNDERSTAND DR. FISHER TO BE REFERRING

        13  HERE TO SOFTWARE THAT HAD A POTENTIAL TO BECOME A PLATFORM

        14  WHEN HE'S TALKING ABOUT THINGS THAT COULD BE A THREAT TO

        15  THE OPERATING SYSTEM MONOPOLY?

        16  A.   YES.

        17  Q.   AND WHAT IS PROFESSOR FISHER'S BASIS, AS YOU

        18  UNDERSTAND IT, FOR SAYING THAT THE INTEGRATION OF INTERNET

        19  EXPLORER FUNCTIONALITY INTO WINDOWS WAS PREDATORY WHILE

        20  ALL OF THE OTHER COMPARABLE DECISIONS THAT WE HAVE SEEN

        21  WERE NOT PREDATORY?

        22  A.   WELL, I THINK THE LAST SENTENCE STATES IT.  USED TO

        23  MAINTAIN A MONOPOLY, AND THAT IS THE REASON FOR WHICH IT

        24  IS DONE.  SO, THIS LAST SENTENCE APPEARS TO BE ANCHORED IN

        25  THE ISSUE OF THE INTENT OF MICROSOFT IN INTEGRATING
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         1  FEATURES AND FUNCTIONALITY.

         2  Q.   WELL, DO YOU THINK THAT THERE IS A PRINCIPAL

         3  DIFFERENCE IN MICROSOFT SEEKING TO MAINTAIN ITS LEADERSHIP

         4  POSITION IN PLATFORM SOFTWARE BY ADDING THE FEATURES THAT

         5  ARE DESCRIBED ON THE EXHIBIT WE JUST SAW AND ADDING

         6  WEB-BROWSING FUNCTIONALITY INTO WINDOWS?

         7  A.   LET ME HEAR THAT AGAIN.

         8  Q.   DO YOU THINK THAT THERE IS A DIFFERENCE BETWEEN

         9  MICROSOFT ENHANCING THE VALUE OF ITS PLATFORM BY ADDING

        10  THE FEATURES THAT ARE INDICATED ON THE EXHIBIT WE JUST

        11  DISCUSSED AND ADDING INTERNET EXPLORER FUNCTIONALITY?

        12  A.   I DON'T KNOW HOW ONE WOULD OR ON WHAT PRINCIPLE ONE

        13  WOULD MAKE A DIFFERENCE, ONE WOULD DECIDE THERE IS A

        14  DIFFERENCE.  IN ALL THESE CASES, THE DESIRE IS TO IMPROVE

        15  THE PLATFORM.  THE DESIRE IS TO GET A LOT OF BUSINESS, TO

        16  SELL A LOT OF COPIES OF WINDOWS, TO GROW THE WINDOWS USER

        17  BASE AND THE VOLUME AND REVENUE AND PROFITS.

        18           ALL OF THOSE ADDITIONS, FROM WHAT I KNOW--AND I

        19  HAVEN'T STUDIED EACH ONE OF THEM IN DETAIL, BUT WERE MADE

        20  WITH THAT BROAD GENERAL PURPOSE.

        21           SIMILARLY, IE.  IT GROWS THE PLATFORM.  IT

        22  EXPANDS THE BUSINESS.

        23  Q.   NOW, HAVE YOU STUDIED WHETHER OTHER VENDORS OF

        24  OPERATING SYSTEMS, PARTICULARLY IBM OR APPLE--OR SUN, IN

        25  FACT--INCLUDED BROWSING SOFTWARE AT NO CHARGE WITH THEIR
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         1  OPERATING SYSTEMS?

         2  A.   ALL OPERATING SYSTEM VENDORS FOR DESKTOP COMPUTERS,

         3  AS FAR AS I KNOW, DO THAT.

         4  Q.   AND WAS MICROSOFT THE FIRST OPERATING SYSTEM VENDOR

         5  TO ANNOUNCE THAT IT WOULD BE INCLUDING BROWSING

         6  FUNCTIONALITY AT NO CHARGE AS PART OF ITS OPERATING SYSTEM

         7  OFFERING?

         8  A.   I BELIEVE IBM MADE THAT ANNOUNCEMENT FIRST.  I'M NOT

         9  SURE WHERE APPLE WAS IN THIS, BUT IBM, I'M FAIRLY SURE,

        10  WAS FIRST.

        11  Q.   NOW, I BELIEVE YOU TESTIFIED THAT YOU UNDERSTOOD

        12  PROFESSOR FISHER TO BE FOCUSING ON MICROSOFT'S INTENT AS A

        13  WAY OF SEPARATING THE PREDATORY FROM THE NONPREDATORY

        14  INTEGRATION DECISIONS.

        15  A.   THAT'S CERTAINLY HOW I READ THAT PASSAGE AND HOW I

        16  READ MUCH OF THE REST OF HIS TESTIMONY, YES.

        17  Q.   DO YOU BELIEVE IT IS APPROPRIATE FOR AN ECONOMIST TO

        18  ASSESS INTENT IN THAT REGARD, TO MAKE THE DISTINCTIONS

        19  BETWEEN WELFARE-ENHANCING INTEGRATION DECISIONS AND

        20  NONWELFARE-ENHANCING INTEGRATION DECISIONS?

        21  A.   I THINK A FOCUS ON INTENT BY AN ECONOMIST IS

        22  DIFFICULT, SLIPPERY, AND FRAUGHT WITH PERIL, FRANKLY.

        23  IT'S DIFFICULT TO FORMULATE--IT'S DIFFICULT TO KNOW WHAT

        24  THE INTENT OF AN ORGANIZATION IS, A MULTI-PERSON

        25  ORGANIZATION.  AND IT'S DIFFICULT ON THE BASIS OF THE KIND

                                                           71

         1  OF EVIDENCE THAT'S USUALLY AVAILABLE TO DISTINGUISH

         2  BETWEEN THE NORMAL AGGRESSIVE INTENT TO TAKE ALL THE

         3  BUSINESS, WHICH IS SORT OF WHAT ONE EXPECTS COMPETITORS,

         4  IF THEY ARE COMPETING VIGOROUSLY TO EXHIBIT, AND AN INTENT

         5  TO WIPE OUT THE COMPETITION.  THERE IS A CERTAIN

         6  SIMILARITY IN THOSE SENTIMENTS, AND MAKING FINE

         7  DISTINCTIONS BETWEEN THEM STRIKES ME AS VERY DIFFICULT.

         8  Q.   DEAN SCHMALENSEE, IN THINKING ABOUT PROFESSOR

         9  FISHER'S TESTIMONY IN THIS CASE, HAVE YOU COMPARED HIS

        10  TESTIMONY IN THIS COURTROOM TO PRIOR STATEMENTS HE'S MADE

        11  AND TESTIMONY IN OTHER CASES AND IN WRITINGS THAT HE'S

        12  PUBLISHED IN HIS FIELD?

        13  A.   I HAVE.

        14           MR. LACOVARA:  YOUR HONOR, AT THIS TIME I WOULD

        15  LIKE TO OFFER DEFENDANT'S EXHIBIT 2773, WHICH IS A

        16  SELECTION OF THE WRITINGS OF PROFESSOR FRANKLIN M. FISHER.

        17  WE PREVIOUSLY PROVIDED THIS--I SEE PROFESSOR FISHER IN THE

        18  COURTROOM.  I MAY HAVE A COPYRIGHT DISCUSSION WITH HIM

        19  LATER IN THE DAY, BUT WE PREVIOUSLY PROVIDED THESE TO THE

        20  JUSTICE DEPARTMENT, BUT I'M ADVISED THERE WERE SOME

        21  PAGINATION ERRORS, SO THE FORM MAY BE SLIGHTLY DIFFERENT,

        22  BUT THE SUBSTANCE IS 99.9 PERCENT THE SAME AS WHAT'S BEEN

        23  PREVIOUSLY PROVIDED.

        24           MR. BOIES:  YOUR HONOR, WE DO OBJECT TO THIS

        25  MATERIAL.  IF IT'S MATERIAL THAT HAS ANY RELEVANCE AT ALL
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         1  IS RELEVANT TO IMPEACHMENT OR ATTEMPTED IMPEACHMENT.  THEY

         2  HAD AN OPPORTUNITY TO EXAMINE DR. FISHER FOR ALL OF THE

         3  NINE DAYS OF TRIAL ON CROSS-EXAMINATION.  THEY HAD EVERY

         4  OPPORTUNITY TO POSE HIS PRIOR WRITING TO HIM.  THEY CHOSE

         5  NOT TO DO IT.  AND WE THINK THIS IS AN INAPPROPRIATE

         6  BACK-DOOR TO TRY TO PUT IT IN WITHOUT EXPLANATION.

         7           THE COURT:  COULD HE OFFER EXTRANEOUS EVIDENCE OF

         8  PRIOR INCONSISTENT STATEMENTS?

         9           MR. BOIES:  I DON'T THINK SO, YOUR HONOR, AND I

        10  CERTAINLY DON'T THINK SO WHEN HE'S OFF THE STAND.

        11           MR. LACOVARA:  I THINK THE PURPOSE OF THIS IS

        12  SUBSTANTIALLY MORE LIMITED.  IT IS TO INQUIRE OF AN EXPERT

        13  WITNESS AS TO PART OF THE ACTIVITY HE HAS DONE TO EVALUATE

        14  THE CREDIBILITY AND THE NATURE OF THE OPINIONS OF THE

        15  WITNESS WHO HE IS HERE TO REBUT, AND WE COLLECTED THESE

        16  THINGS FOR THE COURT'S CONVENIENCE.  I'M PERFECTLY HAPPY

        17  NOT TO OFFER THEM INTO EVIDENCE.  HE'S GOING TO BE

        18  COMMENTING ON THEM.  I COULD CERTAINLY READ THINGS IN THE

        19  RECORD AND ASK HIM TO COMMENT ON THEM.  I DON'T THINK

        20  SUBSTANTIVELY IT MAKES ANY DIFFERENCE.

        21           THE COURT:  WHAT DOES THE RULE SAY?  YOU ARE

        22  OFFERING THEM AS PRIOR INCONSISTENT STATEMENTS, AND

        23  MR. BOIES MAKES THE POINT THAT THE RULE MAY PROVIDE THAT

        24  THE WITNESS MUST FIRST BE CONFRONTED WITH THEM.

        25           MR. BOIES:  YES, YOUR HONOR.
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         1           THE COURT:  SO, WHAT'S THE RULE?

         2           MR. LACOVARA:  YOUR HONOR, I'M LOOKING AT FEDERAL

         3  RULE OF EVIDENCE 613(B), AND I THINK MR. BOIES HAS THE

         4  BETTER OF THAT ARGUMENT.  ON THAT BASIS, I WILL NOT OFFER

         5  THIS DOCUMENT AT THIS TIME.

         6           THE COURT:  VERY WELL.  WOULD YOU WANT IT BACK?

         7           MR. LACOVARA:  COULD THE COURT KEEP IT IF IT'S

         8  NOT IN EVIDENCE?

         9           THE COURT:  I COULD KEEP IT.

        10  BY MR. LACOVARA:

        11  Q.   DEAN SCHMALENSEE, ARE YOU FAMILIAR WITH THE PRIOR

        12  WRITINGS OF PROFESSOR FISHER ON THE SUBJECT OF THE UTILITY

        13  OF EXAMINING THE INTENT OF CORPORATIONS IN DECIDING

        14  WHETHER THEY HAVE ENGAGED IN PREDATORY CONDUCT?

        15  A.   I DON'T KNOW THAT I'VE READ EVERYTHING HE'S WRITTEN

        16  ON THIS SUBJECT.  I CERTAINLY HAVE READ SOME THINGS HE'S

        17  WRITTEN ON THE SUBJECT.

        18  Q.   DO YOU REGARD THE TESTIMONY OR THE PRIOR STATEMENTS

        19  OF PROFESSOR FISHER AS CONSISTENT OR INCONSISTENT WITH THE

        20  OPINIONS HE EXPRESSED HERE ON THE SUBJECT OF INTENT?

        21           MR. BOIES:  OBJECT, YOUR HONOR.  HE'S NOW

        22  ATTEMPTING TO MOVE THROUGH THE WITNESS WHAT HE WAS NOT

        23  ALLOWED TO DO WITH PAPER.

        24           THE COURT:  THAT'S WHAT YOU'RE TRYING TO DO.  I'M

        25  GOING TO SUSTAIN THE OBJECTION.
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         1           MR. LACOVARA:  I BELIEVE I'M ENTITLED TO EXAMINE

         2  AN EXPERT ON THE SUBJECT OF HIS WORK IN ASSESSING THE

         3  CREDIBILITY OF PEOPLE THAT HE'S BEEN BROUGHT HERE TO

         4  REBUT.

         5           THE COURT:  THE PURPOSE OF YOUR QUESTION IS TO

         6  DETERMINE WHETHER OR NOT IT'S CONSISTENT WITH ECONOMIC

         7  ORTHODOXY TO CONSIDER INTENT IN MAKING ECONOMIC DECISIONS?

         8           MR. LACOVARA:  THAT IS PRECISELY THE PURPOSE,

         9  YOUR HONOR.

        10           THE COURT:  WELL, ASK HIM THAT QUESTION, AND GET

        11  HIS ANSWER TO IT, AND WE WILL LEAVE IT AT THAT.

        12  BY MR. LACOVARA:

        13  Q.   THE QUESTION THE COURT ASKED, DO YOU REGARD IT AS

        14  CONSISTENT OR INCONSISTENT WITH ECONOMIC ORTHODOXY TO

        15  EXAMINE THE INTENT OF A CORPORATION IN DETERMINING WHETHER

        16  BUSINESS CONDUCT IS PREDATORY OR NOT?

        17  A.   I BELIEVE MOST ECONOMISTS WHO HAVE WORKED IN THIS

        18  AREA WOULD NOT ASSIGN A HIGH WEIGHT OR NOT WOULD NOT

        19  ATTACH A HIGH WEIGHT ON EVIDENCE ON INTENT.

        20           THE COURT:  YOU KNOW, THAT'S WHAT COURTS DO EVERY

        21  DAY.  ECONOMISTS DON'T.

        22           THE WITNESS:  I THINK THAT'S A FAIR STATEMENT,

        23  YOUR HONOR.

        24           THE COURT:  ALL RIGHT, FINE.

        25           THE WITNESS:  PERHAPS BECAUSE WE ARE NOT SKILLED
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         1  IN THE ART, BUT ECONOMISTS DON'T.

         2           THE COURT:  ALL RIGHT.

         3  BY MR. LACOVARA:

         4  Q.   LET ME ASK YOU SPECIFICALLY, PROFESSOR FISHER

         5  TESTIFIED THAT MICROSOFT ENGAGED IN PREDATORY CONDUCT

         6  BECAUSE IT PAID PEOPLE TO DISTRIBUTE ITS BROWSER.

         7           BASED ON THE WORK THAT YOU HAVE DONE, DO YOU

         8  AGREE THAT IT WOULD BE PREDATORY FOR MICROSOFT TO PAY TO

         9  DISTRIBUTE ITS BROWSER OR ITS BROWSING TECHNOLOGY?

        10  A.   NO.

        11  Q.   WHY NOT, SIR?

        12  A.   WELL, THERE ARE SEVERAL REASONS.  FIRST, AGAIN, THE

        13  QUESTION IS WHETHER THE CONDUCT MICROSOFT ENGAGED IN THE

        14  DEVELOPMENT AND SO FORTH OF INTERNET EXPLORER, FIRST TEST

        15  IS, WAS IT PROFITABLE?  THAT TEST HASN'T BEEN PERFORMED.

        16  BUT THE QUESTION OF WHETHER IT IS NECESSARILY PREDATORY OR

        17  A SALE BELOW COST TO PAY SOMEONE TO DISTRIBUTE, I THINK WE

        18  HAVE COME AROUND TO A COUPLE OF TIMES, FIRST, MICROSOFT

        19  PRIMARILY DISTRIBUTED IE AS PART OF WINDOWS.  SECOND, THE

        20  DISTRIBUTION, THE PAYING OF SOMEONE TO DISTRIBUTE A

        21  BROWSER WAS FOUND TO BE PROFIT-MAXIMIZING BY AOL, WAS

        22  ENGAGED IN BY NETSCAPE, PRESUMABLY, IN PURSUIT OF PROFIT

        23  AND NOT IN PURSUIT OF PREDATION.

        24           SO, WE HAVE EXAMPLES OF ENTITIES PLAINLY NOT

        25  PREDATORY THAT HAD GOOD BUSINESS REASONS TO DO IT.
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         1  MICROSOFT HAD GOOD BUSINESS REASONS TO EXPAND THE USE OF

         2  ITS TECHNOLOGIES IN THE CASE OF, SAY, APPLE.  MICROSOFT

         3  HAD GOOD BUSINESS REASONS, GIVEN THE DEMANDS OF USERS WITH

         4  MIXED NETWORKS, MIXED INTEL/APPLE NETWORKS, TO DEVELOP AND

         5  DISTRIBUTE ITS TECHNOLOGY FOR APPLE.

         6           SO, THERE IS NOTHING THAT I THINK SUGGESTS ON

         7  BALANCE THAT THIS IS PREDATORY.

         8  Q.   NOW, LET ME SEE IF I COULD RETURN TO THE LAST POINT

         9  IN THAT ANSWER.  YOU SAID THAT MICROSOFT--YOU MENTIONED

        10  THAT MICROSOFT HAS DEVELOPED VERSIONS OF BROWSING SOFTWARE

        11  BRANDED AS IE FOR THE APPLE AND UNIX PLATFORMS.

        12  A.   THAT'S CORRECT.  I DIDN'T MENTION UNIX, BUT THAT'S

        13  CORRECT.

        14  Q.   CAN YOU TELL ME WHY--PROFESSOR FISHER SUGGESTED THAT

        15  THAT'S EVIDENCE THAT MICROSOFT WAS ENGAGED IN PREDATORY

        16  CONDUCT.  DO YOU RECALL THAT TESTIMONY?

        17  A.   I RECALL IT, YES.

        18  Q.   AND CAN YOU TELL ME WHY IT IS YOU DISAGREE THAT IT

        19  WAS--THAT IT DID NOT MAKE BUSINESS SENSE FOR MICROSOFT TO

        20  GIVE AWAY BROWSING SOFTWARE FOR PLATFORMS OTHER THAN

        21  WINDOWS?

        22  A.   WELL, THERE ARE TWO BUSINESS REASONS THAT ARE

        23  MENTIONED IN THE RECORD IN THIS CASE THAT MICROSOFT HAD

        24  FOR DOING THIS.  THE FIRST IS A DESIRE TO SPREAD THE USE

        25  OF ITS TECHNOLOGIES, SAY, ACTIVEX IN PARTICULAR, BUT
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         1  OTHERS AS WELL.

         2           SECOND, AS IT TRIED TO PROMOTE--AND THAT PURPOSE

         3  IS CERTAINLY SERVED BY HAVING THOSE TECHNOLOGIES, HAVING

         4  ITS BROWSER ON THE APPLE PLATFORM--AND SECOND, THERE IS, I

         5  BELIEVE, TESTIMONY THAT MICROSOFT WAS TOLD BY BUSINESS

         6  CUSTOMERS WITH APPLE AND INTEL NETWORKS WITH SO-CALLED

         7  MIXED NETWORKS, THAT THEY WOULD BE UNABLE TO USE INTERNET

         8  EXPLORER IF IT DIDN'T RUN ON THE APPLE.

         9           AND AGAIN, IN THE DESIRE TO SPREAD ITS BROWSING

        10  TECHNOLOGIES, IT MADE SENSE TO RESPOND TO THAT DEMAND BY

        11  PRODUCING A VERSION FOR THE APPLE, AND ALSO UNIX.  THE

        12  SAME ISSUE HOLDS FOR UNIX.

        13  Q.   PROFESSOR FISHER SUGGESTED THAT MAKE MICROSOFT COULD

        14  HAVE MADE EVEN MORE MONEY THAN IT DID HAD IT CHOSEN TO

        15  CHARGE FOR INTERNET EXPLORER SEPARATELY OR HAD IT CHOSEN

        16  TO ENCOURAGE THE SALES OF NETSCAPE BROWSING SOFTWARE.  ARE

        17  YOU FAMILIAR WITH THAT TESTIMONY?

        18  A.   YES.

        19  Q.   FIRST QUESTION I HAVE IS:  IS THAT CONCEPT THE

        20  CONCEPT OF MAKING EVEN MORE MONEY RELEVANT TO PREDATION

        21  UNTIL ANALYSIS AS YOU HAVE SEEN IT CONDUCTED IN OTHER

        22  CASES?

        23  A.   NO, IT'S NOT RELEVANT TO THE STANDARD TEST FOR

        24  PREDATION.

        25  Q.   NOW LET'S TALK BRIEFLY ABOUT THE EVIDENCE THAT
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         1  PROFESSOR FISHER HAS COLLECTED TO SUPPORT HIS CONCLUSIONS

         2  IN THIS REGARD.

         3           DID HE PRESENT ANY ECONOMIC EVIDENCE TO SUPPORT

         4  THE ASSERTION THAT MICROSOFT COULD, IN FACT, HAVE MADE

         5  MORE MONEY BY SELLING INTERNET EXPLORER SEPARATELY OR BY

         6  ENCOURAGING THE SALES OF NETSCAPE'S BROWSING SOFTWARE?

         7  A.   NO.

         8  Q.   DID HE PRODUCE A CALCULATION THAT SHOWS THE

         9  ADDITIONAL PROFITS THAT MICROSOFT COULD HAVE MADE IF IT

        10  HAD SOLD IE SEPARATELY?

        11  A.   NO.

        12  Q.   HAS HE ESTIMATED THE PRICE THAT MICROSOFT COULD HAVE

        13  CHARGED OR CONSUMERS WOULD HAVE PAID FOR IE HAD IT BEEN

        14  OFFERED SEPARATELY?

        15  A.   NO, HE DID NOT.

        16  Q.   HAS HE ESTIMATED THE EFFECT ON WINDOWS SALES OR

        17  WINDOWS PRICES OF THE REMOVAL OF THE IE TECHNOLOGIES IN

        18  WINDOWS?

        19  A.   NO, HE DID NOT.

        20  Q.   IS IT POSSIBLE IN YOUR OPINION, DEAN SCHMALENSEE, TO

        21  DETERMINE WHETHER MICROSOFT COULD HAVE, IN FACT, AS

        22  PROFESSOR FISHER ASSERTS, MADE MORE MONEY WITHOUT

        23  ESTIMATING THE QUANTITIES OR THE EFFECTS OF THE CONDUCT WE

        24  HAVE JUST TALKED ABOUT?

        25  A.   AS A MATTER OF BASIC LOGIC, NO.  YOU HAVE TO HAVE
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         1  THOSE COMPARISONS TO DO THE CALCULATION.

         2  Q.   NOW, FROM THE STANDPOINT OF ECONOMIC ORTHODOXY AND

         3  POLICY, DO YOU THINK THAT PROFESSOR FISHER'S APPROACH TO

         4  PREDATION ANALYSIS IS A GOOD TEST FOR THIS COURT TO ADOPT?

         5  A.   WELL, I CAN SPEAK AS AN ECONOMIST, AND I DON'T

         6  PRESUME TO TELL--TO INSTRUCT THE JUDGE IN MATTERS OF LAW.

         7  I THINK THE ECONOMIC ISSUE WITH PROFESSOR FISHER'S TEST IS

         8  SHARPLY POSED BY THE--I HOPE SHARPLY POSED BY THE CASE TWO

         9  DISCUSSION ON THE EASEL.  THAT TEST SAYS THAT THE RESPONSE

        10  TO SEVEN COULD BE PREDATORY, PRESUMABLY, TO SHOW THAT

        11  WOULD REQUIRE EVIDENCE THAT A COULD HAVE MADE MORE MONEY,

        12  BUT THAT COULD BE PREDATORY EVEN THOUGH IT'S SUSTAINABLE

        13  AND BENEFITS CONSUMERS.

        14           THE COURT:  HOW ABOUT EVIDENCE OF INTENT?

        15           THE WITNESS:  YOUR HONOR--

        16           THE COURT:  I SEE WHY YOU HAVE TROUBLE WITH IT,

        17  BUT I COULD SEE FOR THE COURT'S PURPOSES INTENT MIGHT BE

        18  RELEVANT.

        19           THE WITNESS:  IT MIGHT BE, BUT I THINK--AND

        20  AGAIN, I DEFER TO YOUR BROADER EXPERIENCE, BUT THE

        21  BUSINESS DOCUMENTS I'VE READ, IF A IS A SOLE SELLER, B

        22  ENTERS, SOMEBODY IS GOING TO WRITE A DOCUMENT THAT SAYS

        23  "LET'S KILL THEM."  SOMEBODY IN THE FIRM WILL INEVITABLY

        24  DO THAT.

        25           THE COURT:  ALL RIGHT.
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         1           THE WITNESS:  AND AS AN ECONOMIST, IT'S VERY

         2  DIFFICULT FOR ME TO SAY HOW AM I GOING TO DISTINGUISH

         3  THAT, THE NOTION OF "LET'S KILL B" FROM THE NOTION OF

         4  "LET'S COMPETE AS HARD AS WE CAN."

         5           THE COURT:  I DON'T THINK IT'S ANY SIMPLER FOR

         6  THE COURT, FOR A JURY TO DO THAT.  BUT JURIES ARE CALLED

         7  UPON TO DO IT ALL THE TIME.  AND, IN ESSENCE, THEY HAVE TO

         8  MAKE A JUDGMENT BASED UPON ALL THE CIRCUMSTANCES AS WELL

         9  AS THE TANGIBLE EVIDENCE.

        10           THE WITNESS:  WELL, YOUR HONOR, I CAN'T ARGUE THE

        11  LAW WITH YOU.  I FIND MYSELF PERSUADED BY JUDGE POSENER ON

        12  HOW HARD THIS IS FOR ME, AT LEAST.

        13           THE COURT:  AND I UNDERSTAND PERFECTLY WELL WHY,

        14  AS A MATTER OF AN ACADEMIC DISCIPLINE, YOU WOULD WANT TO

        15  DISCOUNT INTENT AS MUCH AS POSSIBLE, BEING A LARGELY

        16  INTANGIBLE, UNMEASURABLE QUANTITY, AND YOUR DISCIPLINE IS

        17  TO MEASURE THINGS.

        18  BY MR. LACOVARA:

        19  Q.   LET ME ASK A BROADER QUESTION, DEAN SCHMALENSEE,

        20  IMPLIED BY THE DISCUSSION YOU JUST HAD WITH THE COURT.

        21           DO YOU THINK THAT THE APPROACH TAKEN BY PROFESSOR

        22  FISHER AND DR. WARREN-BOULTON PERMITS PEOPLE TO SEPARATE

        23  ACTS THAT ARE PREDATORY FROM ACTS THAT ARE JUST HEALTHY

        24  COMPETITION?

        25  A.   I THINK IN PRACTICE, NO, AT LEAST ON MY EXPERIENCE,
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         1  BECAUSE THE NOTION OF ADDING A BELOW-COST COMPONENT,

         2  AGAIN, IN TERMS OF THE ECONOMIC LITERATURE ON PREDATION, I

         3  THOUGHT AS THAT LITERATURE WAS UNFOLDING OVER TIME, THAT

         4  THAT WAS THE KEY CONTRIBUTION OF THE RITA TURNER PIECE IN

         5  THE HARVARD LAW REVIEW THAT SAID, LET'S HAVE A LINE IN

         6  TERMS OF CONDUCT, SO THAT IF YOU'RE ON ONE SIDE OF IT, WE

         7  RECOGNIZE IT'S A GRAY AREA, BUT IF YOU'RE BELOW COST, THEN

         8  IT'S ONLY GO TO MAKE SENSE IF YOU CAN RECOUP.  THERE, YOU

         9  KNOW, WE KNOW THERE COULD BE A PROBLEM, BUT AS LONG AS

        10  YOU'RE COMPETING HARD ABOVE COSTS--RELYING ON INTENT, I

        11  WAS PERSUADED, AND AM PERSUADED, THAT THAT IS NOT A TEST

        12  THAT DOESN'T HAVE A HEAVY COMPONENT OF YOU LOSE MONEY,

        13  IT'S NOT SUSTAINABLE.  DOESN'T SERVE TO SEPARATE PREDATION

        14  FROM HEALTHY COMPETITION.

        15  Q.   LET'S TURN TO THE ISSUES THAT BOTH YOUR ANSWER AND

        16  THE COLLOQUY WITH THE COURT A FEW MOMENTS AGO RAISED;

        17  NAMELY, THE NOTION OF RECOUPMENT.  AND SINCE THE COURT HAS

        18  FOCUSED THE DISCUSSION, I THINK APPROPRIATELY, FOR THE

        19  MOMENT, ON THE STATES OF MIND AND INTENTION, IS THE

        20  INTENTION OF A PARTY IN TERMS OF THE PROSPECT OF

        21  RECOUPMENT RELEVANT, IN YOUR MIND, WHEN THINKING ABOUT

        22  WHETHER A STRATEGY THAT A COMPANY EMBARKS ON IS PREDATORY

        23  OR NOT?

        24  A.   WELL, I GUESS I WOULDN'T GO AS FAR AS SOME AND SAY

        25  INTENT EVIDENCE IS NEVER RELEVANT.  IF YOU SEE A CLEAR
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         1  DOCUMENT THAT SAYS, "ONCE WE'VE KILLED THEM AND THEY'RE

         2  OUT OF THE WAY, WE CAN RAISE PRICE AND MAKE THE MONEY

         3  BACK."

         4           AND ASSUMING THAT REFLECTS THE THINKING OF HIGH

         5  LEVELS IN THE CORPORATION AND MAKE SOME SURFACE SENSE,

         6  YEAH, THAT'S EVIDENCE I WOULD WANT TO CONSIDER.

         7           THE COURT:  THAT'S WHAT WE CALL A "SMOKING GUN."

         8           THE WITNESS:  THAT'S A WARM SMOKING GUN, I THINK.

         9  BUT THAT'S RARE, OF COURSE.

        10           THE COURT:  SURE.

        11           THE WITNESS:  SO, WHAT ECONOMISTS TEND TO DO WITH

        12  RECOUPMENT IS--AND AGAIN, I THINK THE COURTS HAVE DONE

        13  THIS AS WELL, IS SAY, "ALL RIGHT, LET'S LOOK AT THE

        14  MARKET, LET'S LOOK AT THE COMPETITIVE CIRCUMSTANCES AND

        15  SAY, `IS IT PLAUSIBLE TO THINK THAT?'  THIS IS PART OF A

        16  STRATEGY THAT WILL PERMIT RECOUPMENT."

        17           SO YOU LOOK AT THE FACTS IN THE MARKETPLACE AND

        18  SAY, "COULD THEY PLAUSIBLY HAVE THOUGHT THIS?"

        19  BY MR. LACOVARA:

        20  Q.   IS RECOUPMENT, IN SOME SENSE, A PROXY FOR JUDGING THE

        21  INTENT OF A CORPORATION WHEN ENGAGING ON A PARTICULAR

        22  ALLEGEDLY ANTICOMPETITIVE STRATEGY?

        23  A.   IT CAN BE, AND IN A SENSE THAT'S THE

        24  CASE-ONE/CASE-TWO DISTINCTION.  IF YOU OBSERVE CASE ONE,

        25  YOU OBSERVE THEM SELLING BELOW COST.  YOU SAY THAT CAN
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         1  ONLY MAKE SENSE IF THEY THINK THE COMPETITIVE ENVIRONMENT

         2  WILL BE CHANGED AS A CONSEQUENCE, AND THEY CAN EARN THOSE

         3  LOSSES BACK.

         4           YOU LOOK AT ONE AND SAY, "THERE MUST BE PREDATORY

         5  INTENT THERE.  IT DOESN'T MAKE SENSE OTHERWISE."  AGAIN,

         6  ASSUMING YOU HAVE GONE THROUGH ALL THE MEASUREMENT

         7  EXERCISE.

         8           IN CASE TWO, YOU CAN'T TELL INTENT.  IN CASE ONE,

         9  I THINK YOU CAN INFER INTENT FROM CONDUCT.

        10  Q.   WELL, IF THERE IS NO RATIONAL OR REASONABLE

        11  LIKELIHOOD OF RECOUPMENT AFTER THE STRATEGY HAS SUCCEEDED,

        12  DO YOU THINK THAT THAT BEARS ON THE QUESTION OF WHETHER AN

        13  ENTITY REASONABLY COULD HAVE HAD THE INTENT TO ENGAGE IN A

        14  STRATEGY THAT COULD BE CALLED "PREDATORY"?

        15  A.   I THINK IT DOES.

        16           AND AGAIN, THERE IS THIS SORT OF RATIONAL

        17  BUSINESS BEHAVIOR, REASONABLE EXPECTATION TEST ABOUT WHICH

        18  A NUMBER OF PEOPLE HAVE WRITTEN.  YOU LOOK AT THE

        19  CORPORATION AND SAY, "ALL RIGHT, PEOPLE WROTE E-MAIL

        20  SAYING `LET'S KILL THEM.'"  YOU WANT TO DISTINGUISH

        21  WHETHER THAT'S PREDATION OR INTENSE COMPETITION.  LET'S

        22  ASK THE QUESTION, "SUPPOSE THEY KILLED THEM."  FIRST

        23  QUESTION, COULD THEY HAVE?  IS THAT A REASONABLE THING TO

        24  THINK ABOUT?  IS IT POSSIBLE?  AND IN THIS CASE, I WOULD

        25  ARGUE IT WASN'T.
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         1           BUT SECOND, YOU ASK THE QUESTION, "COULD THEY

         2  HAVE BEEN THINKING THEY WOULD RECOUP IT?  COULD THEY HAVE

         3  THOUGHT REASONABLY THAT IF THEY SUCCEEDED IN KILLING OFF

         4  COMPETITION, THEY WOULD EARN THE MONEY BACK?  AND IN SOME

         5  MARKETS THAT MAY MAKE SENSE.  IN OTHER MARKETS IT DOESN'T.

         6           AND I THINK TO ASSUME ON THE BASIS OF STRONG

         7  LANGUAGE THAT A CORPORATION INTENDS SOMETHING THAT ON THE

         8  SURFACE IS ECONOMICALLY IMPLAUSIBLE, THAT MAY BE WHERE A

         9  POINT OF TENSION ARISES.

        10           THE COURT:  IN THE CASE-ONE SITUATION, ASSUMING

        11  WE ARE TALKING ABOUT THE SAME PRODUCT AS YOU DO HERE, WHY

        12  DOESN'T COMPANY A RECOUP THE SAME WAY NETSCAPE,

        13  AOL/NETSCAPE, WOULD RECOUP BY REALIZING COLLATERAL PROFITS

        14  EVEN IF THEY HAD TO PAY SOMEBODY $10 TO TAKE THEIR

        15  BROWSER?

        16           THE WITNESS:  YOUR HONOR, THAT'S ABOUT WIDGETS.

        17           THE COURT:  WHY ISN'T IT ABOUT--

        18           THE WITNESS:  WE COULD COME TO BROWSERS, BUT I

        19  DON'T UNDERSTAND YOUR QUESTION, IF I MAY.

        20           THE COURT:  FAIR ENOUGH.

        21           WHAT I'M SAYING IS, LET'S ASSUME IT'S AN

        22  OPERATING SYSTEM AND A BROWSER.  OR A BROWSER, LET'S SAY.

        23           THE WITNESS:  LET'S SAY.

        24           THE COURT:  SO WHAT THAT THEY'RE SELLING AT BELOW

        25  COST?  BECAUSE THERE IS THE PROSPECT OF RECOUPING IN A
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         1  SECONDARY MARKET IN MUCH THE SAME WAY THAT IT'S

         2  HYPOTHESIZED BY MR. LACOVARA THAT AOL/NETSCAPE WILL

         3  RECOUP, EVEN IF THEY HAVE TO PAY PEOPLE TO TAKE THEIR

         4  BROWSER.

         5           THE WITNESS:  I THINK, YOUR HONOR, IN THAT CASE,

         6  IF WE HAD ALL THE FACTS ON THE CHART, WHICH YOU WOULD WANT

         7  TO, TO DO THE ANALYSIS RIGHT, YOU WOULD SAY THAT THE

         8  STRATEGY IS NOT UNPROFITABLE.  THEY'RE ENGAGED IN A

         9  STRATEGY THAT'S MAKING THE MONEY BECAUSE OF THESE OTHER

        10  CONSIDERATIONS.

        11           SO, ANALYZING THE CONDUCT, YOU WOULD SAY, "OKAY,

        12  MAYBE THERE ARE OTHER WAYS THEY COULD MAKE MORE MONEY,

        13  MAYBE NOT," BUT THIS IS A BUSINESS JUSTIFICATION, AND IT'S

        14  PROFITABLE FOR THAT REASON.

        15           THE COURT:  I FOLLOW YOU.

        16           MR. LACOVARA:  I'M ABOUT TO TURN OVER MY OUTLINE

        17  TO THE COURT.  THIS IS ACTUALLY MOVING THINGS RIGHT ALONG.

        18  BY MR. LACOVARA:

        19  Q.   LET ME ASK YOU THE QUESTION TO WHICH THE COURT HAS

        20  TAKEN US.

        21           WHAT EVIDENCE HAS PROFESSOR FISHER OR

        22  DR. WARREN-BOULTON PRESENTED TO SHOW THAT MICROSOFT,

        23  ASSUMING THAT IT WAS EMBARKING ON A PREDATORY STRATEGY,

        24  HAD A HIGH LIKELIHOOD OF RECOUPMENT, THAT IT COULD MAKE

        25  BACK THE MONEY IT WAS LEAVING ON THE TABLE?
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         1  A.   NONE THAT I HAVE SEEN.

         2  Q.   NOW, IN DETERMINING WHETHER MICROSOFT COULD RECOUP

         3  ITS ALLEGEDLY PREDATORY INVESTMENTS, DO YOU HAVE TO

         4  DETERMINE WHETHER MICROSOFT HAS LONG-RUN MONOPOLY POWER?

         5  A.   OH, ABSOLUTELY.

         6  Q.   WHY?  WHY DO YOU NEED TO MAKE THAT JUDGMENT?

         7  A.   WELL, YOU NEED TO MAKE THE JUDGMENT BECAUSE

         8  RECOUPMENT INVOLVES THE FUTURE.  IT INVOLVES ASKING THE

         9  QUESTION, IF THE COMPETITOR IN THE GUN SIGHT, SO TO SPEAK,

        10  IS ELIMINATED, WILL THERE THEN--IS THERE THEN A REASONABLE

        11  EXPECTATION OF A PERIOD WITH LITTLE COMPETITION THAT

        12  PERMITS PRICE TO BE INCREASED OR WHATEVER, PERMITS THE

        13  COMPANY TO RECOUP?  THAT REQUIRES A JUDGMENT THAT BUT FOR

        14  THIS ONE OR THIS HANDFUL OF VISIBLE COMPETITION, THERE

        15  WON'T BE THREATS IN THE FUTURE THAT WILL PREVENT EARNING

        16  BACK THE LOSSES INCURRED TO ELIMINATE THE PRESENT

        17  COMPETITION.

        18  Q.   TO PUT IT ANOTHER WAY, DOES IT REQUIRE ANSWERING THE

        19  QUESTION THE COURT JUST ASKED WHERE YOU SAID YOU HAVE TO

        20  FILL IN OTHER THINGS ON THAT CHART?

        21  A.   WELL, THE COURT WAS TALKING, I THOUGHT, ABOUT RELATED

        22  PRODUCT MARKETS.  YOU WERE RAISING ANOTHER QUESTION ABOUT

        23  OTHER THINGS YOU WOULD WANT ON THE CHART.  THE CHART IS

        24  SORT OF THE SHORT-RUN PREDATORY PERIOD.  TO DO THE WHOLE

        25  ANALYSIS AS YOU SAY, AS THE COURT SAID, YOU WOULD HAVE TO
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         1  CONSIDER OTHER RELATED PRODUCTS.  THE CONSIDERATION YOU

         2  INTRODUCE IS YOU WOULD HAVE TO CONSIDER OTHER FUTURE TIME

         3  PERIODS TO WORK THROUGH THE WHOLE ANALYSIS.

         4  Q.   HAS PROFESSOR FISHER UNDERTAKEN THAT ANALYSIS AND

         5  PRESENTED EVIDENCE ON THE QUESTION OF WHETHER MICROSOFT

         6  HAS LONG-RUN MONOPOLY POWER IN THE MARKETS HE'S DEFINED?

         7  A.   NO.

         8  Q.   NOW, IN REVIEWING MATERIALS OF THE LAST SIX MONTHS,

         9  PARTICULARLY MATERIALS PRODUCED BY AOL AND NETSCAPE, HAVE

        10  YOU COME TO AN OPINION ON WHETHER AOL'S ACQUISITION OF

        11  NETSCAPE HAS IMPLICATIONS FOR THE MANNER IN WHICH ONE

        12  SHOULD ANALYZE THE QUESTION OF RECOUPMENT FOR THIS CASE?

        13  A.   WELL, YES, ALTHOUGH I CONFESS I'M AT A BIT OF A LOSS

        14  HOW TO GIVE YOU A CONCISE ANSWER TO THAT.  THE

        15  ACQUISITION, AND THE DOCUMENTS THAT HAVE BEEN PRODUCED IN

        16  CONNECTION WITH IT, HAS, OF COURSE, RAISED THE SPECTER OF

        17  ANOTHER IMPORTANT PLATFORM THREAT.  IT HAS MADE CLEAR, I

        18  THINK, THE IMPLAUSIBILITY OF THE NOTION THAT EVEN IF

        19  NETSCAPE HAD BEEN DRIVEN TO BANKRUPTCY, THAT THERE WOULD

        20  BE A PERIOD OF NO COMPETITION.  AOL HAS ALWAYS HELD THE

        21  KEY HERE AS TO WHO WOULD HAVE THE LEADING BROWSER.  AOL

        22  HAS EXHIBITED OBVIOUS--YOU WILL PARDON THE

        23  EXPRESSION--SYNERGIES THAT IT CAN--EXPECTS TO REALIZE

        24  THROUGH ITS MERGER WITH NETSCAPE.

        25           SO, OBSERVING WHAT THAT MERGED ENTITY IS
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         1  CONTEMPLATING DOING IN THE FUTURE MAKES IT VERY DIFFICULT

         2  TO THINK THAT MICROSOFT COULD HAVE COUNTED ON RECOUPMENT.

         3  IT WOULD HAVE HAD TO COUNT ON AOL WITH WHICH IT HAS HAD A

         4  STORMY RELATIONSHIP HISTORICALLY, ACQUIESCING, AS IT WERE,

         5  TO MICROSOFT'S STRATEGY, A STRATEGY AOL COULD HAVE

         6  STOPPED, AND, IN SOME SENSE, DID.

         7  Q.   IS THAT WHAT YOU MEAN WHEN YOU SAID AOL HOLDS THE

         8  KEY?

         9  A.   AOL HOLDS THE KEY, HAS ALWAYS HELD THE KEY TO BROWSER

        10  SHARE--NOT ALWAYS, BUT IN RECENT PERIODS HAS HELD THE KEY

        11  TO BROWSER SHARE, YES.

        12  Q.   NOW, IN THINKING ABOUT THIS ISSUE OF RECOUPMENT THAT

        13  WE HAVE BEEN DISCUSSING, DO YOU BELIEVE IT IS APPROPRIATE

        14  TO DISTINGUISH BETWEEN INTERNET EXPLORER AND AOL'S CLIENT

        15  THAT INCLUDES INTERNET EXPLORER TECHNOLOGIES?

        16  A.   WELL, THERE ARE TWO DIFFERENT WAYS OF THINKING ABOUT

        17  AOL.  IF YOU THINK ABOUT THE TECHNOLOGY, AND AS MUCH OF

        18  THE ARITHMETIC IN THIS CASE HAS DONE, YOU HAVE A TENDENCY

        19  TO LUMP AOL'S CLIENT SOFTWARE WITH MICROSOFT'S INTERNET

        20  EXPLORER, AND SAY THAT'S ALL IE AND TO COMPARE THAT

        21  AGGREGATE WITH NETSCAPE.

        22           IF YOU THINK ABOUT BRANDING AND DECISION MAKING,

        23  AND IF YOU THINK ABOUT IT THE WAY NETSCAPE--AOL DOES IN

        24  ITS DOCUMENTS, YOU LUMP AOL AND NETSCAPE BECAUSE THOSE

        25  BRANDS ARE NOW UNDER COMMON CONTROL.  THE DECISION OF WHAT
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         1  TECHNOLOGY IS USED IN THAT--IN THOSE CLIENTS IS UNDER

         2  COMMON CONTROL.

         3  Q.   LET ME ASK YOU TO TAKE A LOOK AT DEFENDANT'S EXHIBIT

         4  2765, AND THE QUESTION I HAVE IS WHETHER THIS WAS PREPARED

         5  UNDER YOUR DIRECTION AND WHETHER IT ILLUSTRATES THE POINT

         6  TO WHICH YOU JUST TESTIFIED, DEAN SCHMALENSEE.

         7           (DOCUMENT HANDED TO THE WITNESS.)

         8  A.   IT WAS, AND IT DOES.

         9           MR. LACOVARA:  I WOULD OFFER DEFENDANT'S EXHIBIT

        10  2765, YOUR HONOR.

        11           MR. BOIES:  MAY I INQUIRE OF COUNSEL, WHEN IT

        12  SAYS "MDC ESTIMATES FROM APRIL AND MAY," IT MEANS THOSE

        13  TWO MONTHS COMBINED?

        14           MR. LACOVARA:  I'M INFORMED THAT IT DOES, YOUR

        15  HONOR.

        16           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        17           THE COURT:  DEFENDANT'S 2765 IS ADMITTED.

        18                         (DEFENDANT'S EXHIBIT NO. 2765 WAS

        19                          ADMITTED INTO EVIDENCE.)

        20  BY MR. LACOVARA:

        21  Q.   WHEN YOU SAID IT WAS APPROPRIATE TO THINK ABOUT THE

        22  BROWSING TECHNOLOGY IN TERMS OF WHO CONTROLS BRANDING AND

        23  DECISION MAKING, CAN YOU TELL ME HOW THAT TESTIMONY

        24  RELATES TO WHAT'S ILLUSTRATED GRAPHICALLY ON THIS

        25  DOCUMENT?
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         1  A.   THE MERGED FIRM--I GUESS AOL IS THE NAME OF THE

         2  SURVIVING ENTITY--AOL OWNS NETSCAPE, CONTROLS IN TERMS OF

         3  THE TECHNOLOGY AND BRANDING.

         4           THE BLUE FADING INTO GREEN LOWER PART OF THAT

         5  LEFT-MOST BAR, THAT'S THE NETSCAPE SHARE OF USERS.

         6           AND IN ADDITION, CONTROLS BRANDS, ITS OWN CLIENT

         7  SOFTWARE.  THAT'S THE RED PORTION OF THAT LEFT-MOST BAR.

         8           SO, TOGETHER, AOL, AS THE TITLE SAYS, HAS MORE

         9  THAN 60 PERCENT OF BROWSERS IN USE.

        10  Q.   NOW, IN JANUARY, PROFESSOR FISHER TESTIFIED THAT HE

        11  BELIEVED THAT MICROSOFT WOULD BECOME DOMINANT IN CONTROL

        12  OF THE WEB-BROWSER MARKET, A TERM HE USES, BY 2001.

        13           IN LIGHT OF THE EVIDENCE THAT YOU HAVE REVIEWED

        14  IN THE AOL DOCUMENTS AND ELSEWHERE, DO YOU AGREE WITH THAT

        15  PREDICTION?

        16  A.   WELL, THERE ARE A NUMBER OF PREDICTIONS IN THOSE

        17  DOCUMENTS.  ONE THAT STRUCK ME WAS THE GOLDMAN, SACHS--I

        18  BELIEVE IT WAS IN THE GOLDMAN, SACHS DOCUMENT THAT

        19  PROJECTS--OBVIOUSLY, THIS IS ALWAYS HAZARDOUS, BUT

        20  PROJECTS NETSCAPE, I BELIEVE, BY ITSELF, WITH A HUNDRED

        21  MILLION USERS IN 2002.

        22           CERTAINLY, I HAVE SEEN NO--NO DOCUMENTS PRODUCED

        23  IN CONNECTION WITH THIS MERGER THAT SUGGESTS ANY--IN ANY

        24  SENSE, THAT MICROSOFT IS INEVITABLY DOMINANT IN ANY SENSE.

        25  THERE ARE DOCUMENTS THAT SUGGEST THAT NETSCAPE'S SHARE CAN
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         1  BE MAINTAINED.  THERE ARE LOTS OF DOCUMENTS THAT TALK

         2  ABOUT GROWTH IN THE NUMBER OF USERS.

         3  Q.   LET ME ASK THAT YOU BE SHOWN GOVERNMENT EXHIBIT 2240,

         4  WHICH WAS ADMITTED LAST WEEK DURING THE TESTIMONY OF DAVID

         5  COLBURN.  AND IF I COULD DIRECT YOUR ATTENTION FIRST TO

         6  THE LINE ABOUT SIX LINES DOWN IN THE LARGE PARAGRAPH, YOU

         7  WILL SEE A SENTENCE THAT BEGINS, "MAYBE WE COULD GET

         8  COMFORTABLE WITH PUTTING OUR SUPPORT BEHIND NETSCAPE SO

         9  THEY REALLY HAVE BROWSER SHARE MOMENTUM (SUDDENLY THEY

        10  WOULD HAVE MORE THAN TWO-THIRDS SHARE AGAIN BECAUSE

        11  MICROSOFT WILL HAVE TROUBLE PULLING US," ET CETERA.

        12           DO YOU SEE THAT?

        13  A.   I DO.

        14  Q.   IS THIS CONSISTENT WITH THE POINT YOU WERE MAKING

        15  WITH REGARD TO AOL HOLDING THE KEY?

        16  A.   ABSOLUTELY.  THE DATE HERE APPEARS TO BE SEPTEMBER OF

        17  LAST YEAR.  THE AUTHOR WOULD APPEAR TO BE STEVE CASE FROM

        18  AOL, AND HE MAKES THE OBVIOUS POINT THAT AOL CAN MOVE

        19  USERS, IF IT SUPPORTS NETSCAPE, AND THE NETSCAPE BROWSING

        20  TECHNOLOGY COULD RATHER QUICKLY HAVE A TWO-THIRDS SHARE

        21  OF--WHAT DOES HE SAY?  TWO-THIRDS SHARE.  IT DOESN'T SAY

        22  OF WHAT, BUT CERTAINLY OF USERS.

        23  Q.   NOW, MR. COLBURN, WHEN ASKED ABOUT THIS DOCUMENT,

        24  DIRECTED THE ATTENTION OF THE COURT TO THE REPLY, ALTHOUGH

        25  HE HAD NEVER SEEN THE DOCUMENT, CAME FROM MR. PITTMAN AT

                                                           92

         1  THE BOTTOM IN BOLD PRINT.  DO YOU SEE THAT?

         2  A.   YES.

         3  Q.   I WOULD LIKE TO YOU READ WHAT MR. COLBURN SAID ABOUT

         4  THAT.

         5           MR. LACOVARA:  AND I'M QUOTING, YOUR HONOR, FROM

         6  PAGES 41 AND 42 OF THE A.M. SESSION OF JUNE 14TH.

         7  BY MR. LACOVARA:

         8  Q.   AND HE SAYS, STARTING AT LINE 14 ON PAGE 41, "AS YOU

         9  SEE FROM MR. PITTMAN'S E-MAIL BACK TO MR. CASE--AND OF

        10  COURSE I REPORT TO MR. PITTMAN--WE HAVE DONE THE ANALYSIS,

        11  AND THE ANALYSIS IS IT DOES NOT MAKE SENSE TO LEAVE THE IE

        12  BROWSER AND TO LEAVE OUR EXCLUSIVITY.  AND YES, AS

        13  EVERYBODY KEEPS ASKING US, THAT POTENTIALLY CERTAINLY

        14  STEVE WANTED TO REVISIT IT, BUT WE HAD DONE THE ANALYSIS,

        15  AND IT WAS OUR BELIEF IN OPERATIONS, RIGHT, THAT A, WE HAD

        16  A CONSENSUS FOR A LONG TIME IN STAYING WITH THE BROWSER;

        17  B, WE REALLY HAD NO PLANS TO SWITCH IT OUT, YOU KNOW, A

        18  FULL PLAN, OTHER THAN WORKING ON AN ALTERNATIVE; AND THEN

        19  C, WE ULTIMATELY DID STAY WITH US--WITH IT."

        20           DOES THAT TESTIMONY FROM MR. COLBURN AFFECT YOUR

        21  CONCLUSION OR YOUR OPINION THAT AOL HOLDS THE KEY TO 65 OR

        22  THEREABOUTS PERCENT OF WHAT DR. FISHER CALLS THE "BROWSER

        23  MARKET"?

        24  A.   NO.  THEY HAD A CHOICE.  THEY THOUGHT ABOUT IT HARD.

        25  THEY MADE THE CHOICE.  THEY STAYED WITH IE.

                                                           93

         1           ONE OF THE IMPORTANT REASONS I UNDERSTOOD

         2  MR. COLBURN ALSO TESTIFIED WAS THAT NETSCAPE DIDN'T HAVE A

         3  COMPONENTIZED BROWSER READY TO GO, BUT THE KEY THING IS IT

         4  WAS AOL'S CHOICE.

         5  Q.   NOW, DR. FISHER, AGAIN LOOKING TO THE YEAR 2000, HAD

         6  SUGGESTED THAT HE BELIEVED THAT AOL IS UNLIKELY TO SWITCH

         7  TO IE--TO SWITCH AWAY FROM IE WHEN ITS CURRENT CONTRACT

         8  WITH MICROSOFT EXPIRES.

         9           DO YOU SHARE DR. FISHER'S VIEW, OR DO YOU HAVE

        10  ANY PREDICTION?

        11  A.   I DON'T CLAIM TO BE ABLE TO PREDICT.  AOL WILL AGAIN

        12  MAKE THE DECISION BASED ON A NUMBER OF CONSIDERATIONS,

        13  INCLUDING, I EXPECT, THE RELATIVE QUALITY OF THE PRODUCTS

        14  AT THE TIME, THE AVAILABILITY OF--I ASSUME BY THAT TIME

        15  NETSCAPE WILL HAVE PRODUCED A COMPONENTIZED BROWSER.  IF

        16  IT'S VERY GOOD, AND IF THAT MATTERS TO AOL, AOL WILL

        17  SWITCH.  IF THE PRODUCTS ARE MORE OR LESS EQUIVALENT, AOL

        18  MAY DECIDE TO STAY WITH INTERNET EXPLORER.  BUT IT'S AOL'S

        19  CHOICE, AND I CAN'T TELL HOW THEY WILL MAKE A DECISION AT

        20  THIS TIME AT THAT TIME.

        21  Q.   BEFORE I COME BACK TO THE QUESTION OF RECOUPMENT

        22  SPECIFICALLY, HAVE YOU EXAMINED THE NATURE OF THE

        23  RELATIONSHIP BETWEEN MICROSOFT AND AOL OVER THE LAST THREE

        24  OR FOUR YEARS?

        25  A.   YES.  A GOOD DEAL HAS BEEN WRITTEN ABOUT IT IN A
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         1  NUMBER OF PLACES.  IT HAS BEEN--IT HAS BEEN A RELATIONSHIP

         2  THAT HAS HAD ITS VERY ROUGH ELEMENTS.  IT HAS NOT BEEN ONE

         3  OF UNDILUTED HARMONY.  THEY HAVE BEEN INTENSE RIVALS IN

         4  SOME RESPECT.

         5  Q.   WOULD YOU REGARD AOL, GIVEN YOUR KNOWLEDGE OF THE

         6  RELATIONSHIP BETWEEN AOL AND MICROSOFT, AS A RELIABLE

         7  PARTNER TO ASSIST MICROSOFT IN ENSURING THAT IT COULD

         8  RECOUP ITS ALLEGED PREDATORY INVESTMENT?

         9  A.   GIVEN THE HISTORY, I FIND IT COMPLETELY IMPLAUSIBLE

        10  THAT MICROSOFT WOULD EMBARK ON AN ANTICOMPETITIVE STRATEGY

        11  THAT WOULD REQUIRE AOL'S COOPERATION TO SUCCEED.

        12  Q.   NOW, TO PUT THE QUESTION SLIGHTLY DIFFERENTLY, DO YOU

        13  REGARD IT AS PLAUSIBLE OR IMPLAUSIBLE THAT MICROSOFT

        14  REASONABLY COULD HAVE EXPECTED TO RECOUP ITS INVESTMENTS,

        15  ITS ALLEGEDLY PREDATORY INVESTMENTS, IN LIGHT OF THE FACT

        16  THAT RECOUPMENT DEPENDED SO MUCH ON AOL?

        17  A.   I REGARD THAT AS IMPLAUSIBLE.

        18  Q.   NOW, PROFESSOR FISHER AND DR. WARREN-BOULTON BOTH

        19  HAVE TESTIFIED THAT AOL'S ACQUISITION OF NETSCAPE AND ITS

        20  ALLIANCE WITH SUN DID NOT MAKE ANY DIFFERENCE OR ANY

        21  APPRECIABLE DIFFERENCE IN THEIR ANALYSIS OF WHETHER AOL

        22  WOULD CONTINUE TO USE INTERNET EXPLORER TECHNOLOGIES.

        23           DO YOU AGREE WITH THAT TESTIMONY?

        24  A.   NO.  IT MAY, NONETHELESS, DECIDE TO CONTINUE TO USE

        25  INTERNET EXPLORER, BUT THE DOCUMENTS MAKE CLEAR THAT AOL,
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         1  NETSCAPE AND SUN HAVE EMBARKED ON A NUMBER OF JOINT

         2  DEVELOPMENT PROGRAMS, HAVE DONE A NUMBER OF THINGS THEY

         3  WOULD NOT HAVE DONE, OR PERHAPS COULD NOT HAVE DONE

         4  INDEPENDENTLY.

         5           AND THE NOTION THAT THAT MERGER DIDN'T AFFECT

         6  ANYTHING AND WASN'T LIKELY TO HAVE AN IMPACT ON CHOICES

         7  DOWN THE ROAD STRIKES ME AS IMPLAUSIBLE IN LIGHT OF THESE

         8  DOCUMENTS.  THERE ARE LOTS OF DISCUSSIONS ABOUT THINGS

         9  THAT ARE GOING TO DO TOGETHER.

        10  Q.   NOW, WE HAVEN'T TALKED MUCH THIS AFTERNOON ABOUT THE

        11  OTHER OSTENSIBLE PLATFORM THREAT IDENTIFIED IN THE

        12  COMPLAINT EXCERPT I READ TO YOU THIS MORNING.  BUT DO YOU

        13  HAVE AN UNDERSTANDING AS TO WHETHER THE ALLIANCE BETWEEN

        14  AOL AND SUN APPEARS TO HAVE IMPLICATIONS FOR THE

        15  DISTRIBUTION OF JAVA TECHNOLOGY?

        16  A.   CERTAINLY.  IT'S MY UNDERSTANDING THAT AOL HAS

        17  INDICATED IT'S GOING TO DISTRIBUTE--IS THIS NUMBER UNDER

        18  SEAL, THE NUMBER I'M ABOUT TO SAY?  THE NUMBER OF SUN JAVA

        19  VIRTUAL MACHINES THAT AOL IS GOING TO DISTRIBUTE?

        20  Q.   PERHAPS YOU COULD SAY SOMETHING LIKE "LOTS AND LOTS,"

        21  AND I WILL GIVE YOU A DOCUMENT AFTERWARDS.

        22  A.   A VERY LARGE NUMBER OF JAVA VIRTUAL MACHINES WILL BE

        23  DISTRIBUTED BY AOL AS PART OF ITS CLIENT SOFTWARE.

        24           THE COURT:  I TAKE IT YOU'RE GOING TO CONTINUE

        25  THROUGH TOMORROW; IS THAT CORRECT?
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         1           MR. LACOVARA:  I AM, YOUR HONOR.

         2           THE COURT:  I SUGGEST IF YOU WILL PICK A

         3  CONVENIENT POINT WHEN YOU ARE ABOUT TO CHANGE SUBJECTS, WE

         4  WILL RECESS FOR THE EVENING.

         5           MR. LACOVARA:  I HAVE FIVE MINUTES OR LESS IN

         6  THIS AREA, AND IT WILL BE A MORE THAN CONVENIENT TIME.

         7           LET ME ASK THAT THE WITNESS BE SHOWN DEFENDANT'S

         8  2784, WHICH I WOULD OFFER, WHICH IS AN ARTICLE FROM THE

         9  TECHWEB PUBLICATION DATED JUNE 16TH, 1999, ENTITLED "SUN

        10  ROUNDS OUT JAVA PLATFORM."

        11           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        12           THE COURT:  DEFENDANT'S 2784 IS ADMITTED.

        13                         (DEFENDANT'S EXHIBIT NO. 2784 WAS

        14                          ADMITTED INTO EVIDENCE.)

        15  BY MR. LACOVARA:

        16  Q.   ON THE FIRST PAGE OF THIS DOCUMENT THERE IS

        17  DISCUSSION OF THE UPDATED JAVA 2 PLATFORM.  DO YOU HAVE AN

        18  UNDERSTANDING OF WHAT THE JAVA 2 PLATFORM IS, DEAN

        19  SCHMALENSEE?

        20  A.   I WOULDN'T CLAIM TO HAVE A REFINED TECHNICAL

        21  UNDERSTANDING, NO, BUT I HAVE SOME UNDERSTANDING.

        22  Q.   DO YOU UNDERSTAND IT TO BE THE MOST UP TO DATE

        23  VERSION OF THE JAVA ENVIRONMENT?

        24  A.   OH, YES.  THAT MUCH I DO UNDERSTAND.

        25  Q.   COULD YOU TURN TO THE SECOND PAGE OF THE DOCUMENT
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         1  WHICH REPORTS THAT AOL WILL SHIP J2SE IN DECEMBER--AND

         2  THAT'S A REFERENCE, IF YOU LOOK ON THE FIRST PAGE, TO THE

         3  JAVA 2 ENVIRONMENT--J2SE IN DECEMBER ON 100 MILLION CD'S

         4  AS PART OF INSTALLATION, QUOTE, ONCE J2SE IS INSTALLED,

         5  YOU COULD HOOK IT UP WITH NETSCAPE'S NAVIGATOR OR

         6  MICROSOFT'S INTERNET EXPLORER BROWSERS, CLOSED QUOTE,

         7  BARATZ SAID.

         8           MR. LACOVARA:  AND BARATZ IS THE PRESIDENT, YOUR

         9  HONOR, OF SOFTWARE PRODUCTS AND PLATFORMS FOR SUN.

        10  BY MR. LACOVARA:

        11  Q.   DO YOU SEE THAT?

        12  A.   YES.

        13  Q.   DO YOU KNOW OF ANY CONTRARY EVIDENCE REGARDING AOL'S

        14  AND SUN'S INTENTION TO DISTRIBUTE AS MANY AS A HUNDRED

        15  MILLION OF THE UPDATED JAVA ENVIRONMENTS THROUGH THE AOL

        16  DISTRIBUTION?

        17  A.   NO, AND I HAVE SEEN A DOCUMENT PRODUCED RELATED TO

        18  THE MERGER THAT CONTAINS THE SAME NUMBER AND DESCRIBES IT

        19  AS A BIG-VOLUME WIN FOR SUN AS I RECALL, OR SOME SUCH

        20  PHRASE.

        21  Q.   JUST TO CONCLUDE OUR DISCUSSION ON THIS SUBJECT, DEAN

        22  SCHMALENSEE, PROFESSOR FISHER TESTIFIED SEVERAL TIMES THAT

        23  MICROSOFT HAD WON THE BROWSER WAR, AND YOU TOLD ME THAT

        24  YOU DISAGREE WITH THAT.

        25           CAN YOU ASSUME FOR THE NEXT FEW QUESTIONS THAT
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         1  THAT IS TRUE, THAT THE BROWSER WAR IS OVER AND MICROSOFT

         2  IS THE VICTOR.  CAN YOU DO THAT?

         3  A.   I BELIEVE I CAN, YES, SIR.

         4  Q.   OKAY.  NOW, WOULD YOU PLEASE TAKE A LOOK AT PROFESSOR

         5  FISHER'S TESTIMONY FROM THE MORNING SESSION ON JUNE 3RD,

         6  AT PAGES 28 THROUGH 30.  GIVEN THE HOUR I SHAN'T READ IT,

         7  BUT COULD YOU REVIEW IT AND SUMMARIZE WHAT YOU UNDERSTAND

         8  PROFESSOR FISHER TO BE SAYING AT THESE PAGES.

         9  A.   MAY I HAVE THE PAGE NUMBER AGAIN?

        10  Q.   IT'S 28 THROUGH 30, A.M. SESSION, JUNE 3RD, SIR.

        11           (WITNESS REVIEWS DOCUMENT.)

        12  A.   HE'S BASICALLY SAYING THE WAR WAS OVER BY EARLY '98

        13  OR THE MIDDLE OF 98.  THIS IS ON PAGE 30, LINE 17 AND 18.

        14  AND THEN IT GOES ON, "BY EARLY TO MID '98, YOU BELIEVE

        15  MICROSOFT HAD WON THE WAR?"

        16                "ANSWER:  I THINK SO."

        17           SO, HE SAYS THE WAR WAS OVER AT THE MIDDLE OF

        18  LAST YEAR.

        19  Q.   NOW, UNDER PREDATION THEORY, WHAT IS THE,

        20  QUOTE-UNQUOTE, PREDATOR SUPPOSED TO DO ONCE HE WINS?

        21  A.   THE PREDATOR IS SUPPOSED TO RECOUP.

        22  Q.   WOULD YOU EXPECT MICROSOFT, IF IT BELIEVED IT HAD WON

        23  THE WAR, OR IF, IN FACT, THE WAR HAD BEEN WON, TO KEEP

        24  DEVELOPING AND INVESTING IN IE TECHNOLOGY?

        25  A.   I WOULD CERTAINLY NOT EXPECT IT TO DO THAT IN A
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         1  VIGOROUS FASHION, NO, AS IT IS DOING.

         2  Q.   AND DO YOU HAVE AN UNDERSTANDING OF THE EXTENT TO

         3  WHICH MICROSOFT IS CURRENTLY INVESTING IN NEW VERSIONS OF

         4  IE TECHNOLOGIES?

         5  A.   WELL, IE 5 WAS RECENTLY RELEASED.  IT'S MY

         6  UNDERSTANDING THAT IE 6 AND 7 ARE IN PROGRESS.

         7  Q.   HAVE YOU SEEN ANY EVIDENCE OR SUGGESTION FROM

         8  DR. FISHER OR ANYONE ELSE THAT MICROSOFT IS CONSIDERING

         9  CHARGING FOR INTERNET EXPLORER, TO BEGIN RECOUPING?

        10  A.   NONE.

        11  Q.   AND HAVE YOU--HAS MICROSOFT, IN FACT, TO YOUR

        12  KNOWLEDGE, CONTINUED TO DISTRIBUTE INTERNET EXPLORER FOR

        13  FREE FOR A YEAR AND A HALF AFTER, ACCORDING TO DR. FISHER,

        14  HAD WON THE WAR?

        15  A.   APPARENTLY SO, YES.

        16  Q.   AND ARE THE CONTINUED INVESTMENTS AND THE CONTINUED

        17  DISTRIBUTION OF IE IN THE MANNER IN WHICH IT'S BEING

        18  DISTRIBUTED, CONSISTENT OR INCONSISTENT WITH PROFESSOR

        19  FISHER'S SUGGESTION THAT MICROSOFT ENGAGED IN THE STRATEGY

        20  OF PREDATION TARGETED AT NETSCAPE?

        21  A.   THEY'RE INCONSISTENT WITH THAT WHEN COUPLED WITH HIS

        22  ASSERTION THAT THEY WON IN THE MIDDLE OF LAST YEAR, THAT'S

        23  CORRECT.

        24           MR. LACOVARA:  I HAVE NOTHING FURTHER THIS

        25  AFTERNOON, YOUR HONOR.  THANK YOU.
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         1           THE COURT:  ALL RIGHT.  WE WILL RECONVENE

         2  TOMORROW MORNING.

         3           MR. WARDEN:  MAY WE APPROACH, YOUR HONOR?

         4           THE COURT:  YES.

         5           (BENCH CONFERENCE OFF THE RECORD.)

         6           (WHEREUPON, AT 4:50 P.M., THE HEARING WAS

         7  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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