                                                           1

                           UNITED STATES DISTRICT COURT

                           FOR THE DISTRICT OF COLUMBIA

            - - - - - - - - - - - - - - - - - -X

            UNITED STATES OF AMERICA,          :

                                               :

                      PLAINTIFF,               :

                                               :

                 V.                            : C.A. NO. 98-1232

                                               :

            MICROSOFT CORPORATION,             :

                                               :

                      DEFENDANT.               :

            - - - - - - - - - - - - - - - - - -X

            STATE OF NEW YORK, ET AL.,         :

                                               :

                      PLAINTIFFS,              :

                                               :

                 V.                            : C.A. NO. 98-1223

                                               :

            MICROSOFT CORPORATION,             :

                                               :

                      DEFENDANT.               :

            - - - - - - - - - - - - - - - - - -X

            MICROSOFT CORPORATION,             :

                                               :

                      COUNTERCLAIM-PLAINTIFF,  :

                                               :

                 V.                            :

                                               :

            DENNIS C. VACCO, ET AL.,           :

                                               :

                      COUNTERCLAIM-DEFENDANTS. :

            - - - - - - - - - - - - - - - - - -X  WASHINGTON, D.C.

                                                  JUNE 2 1999

                                                  2:06 P.M.

                                                  (P.M. SESSION)

                                   VOLUME 64

                               TRANSCRIPT OF TRIAL

                      BEFORE THE HONORABLE THOMAS P. JACKSON

                           UNITED STATES DISTRICT JUDGE

                                                           2

            FOR THE PLAINTIFFS:       DAVID BOIES, ESQ.

                                      STEPHEN D. HOUCK, ESQ.

                                      MARK S. POPOFSKY, ESQ.

                                      KARMA GIULIANELLI, ESQ.

                                      ANTITRUST DIVISION

                                      U.S. DEPARTMENT OF JUSTICE

                                      P.O. BOX 36046

                                      SAN FRANCISCO, CA  94102

            FOR THE DEFENDANT:        JOHN L. WARDEN, ESQ.

                                      RICHARD J. UROWSKY, ESQ.

                                      CHRISTOPHER MEYERS, ESQ.

                                      MICHAEL LACOVARA, ESQ.

                                      SULLIVAN & CROMWELL

                                      125 BROAD STREET

                                      NEW YORK, NY  10004

                                      WILLIAM H. NEUKOM, ESQ.

                                      DAVID A. HEINER, ESQ.

                                      THOMAS W. BURT, ESQ.

                                      MICROSOFT CORPORATION

                                      ONE MICROSOFT WAY

                                      REDMOND, WA  98052-6399

            COURT REPORTER:           DAVID A. KASDAN, RMR

                                      MILLER REPORTING CO., INC.

                                      507 C STREET, N.E.

                                      WASHINGTON, D.C.  20003

                                      (202) 546-6666

                                                           3

                                      INDEX

                                                                 PAGE

            CONTINUED CROSS-EXAMINATION OF FRANKLIN M. FISHER     4

            DEFENDANT'S NO. 2425 ADMITTED                         23

            DEFENDANT'S NO. 2420 ADMITTED                         25

            DEFENDANT'S NOS. 2554 AND 2485 ADMITTED               33

            DEFENDANT'S NO. 2458 ADMITTED UNDER SEAL              42

            DEFENDANT'S NO. 2442 ADMITTED                         49

            DEFENDANT'S NO. 2474 ADMITTED UNDER SEAL              51

            DEFENDANT'S NO. 2424 ADMITTED                         52

            DEFENDANT'S NO. 2463 ADMITTED UNDER SEAL              55

            DEFENDANT'S NO. 2445 ADMITTED UNDER SEAL              59

            DEFENDANT'S NO. 2410 ADMITTED                         60

            DEFENDANT'S NO. 2449 ADMITTED                         62

            DEFENDANT'S NO. 2452 ADMITTED                         70

            DEFENDANT'S NO. 2453 ADMITTED                         71

            DEFENDANT'S NO. 2439 ADMITTED UNDER SEAL              74

            DEFENDANT'S NO. 2443 ADMITTED UNDER SEAL              76

            DEFENDANT'S NO. 2459 ADMITTED UNDER SEAL              76

            DEFENDANT'S NO. 2470 ADMITTED                         77

            DEFENDANT'S NO. 2491 ADMITTED                         88

            DEFENDANT'S NO. 2552 ADMITTED                         93

                                                           4

         1                    P R O C E E D I N G S

         2           THE COURT:  YOU WERE SAYING, MR. LACOVARA...

         3                 CONTINUED CROSS-EXAMINATION

         4  BY MR. LACOVARA:

         5  Q.   GOOD AFTERNOON, DR. FISHER.  DURING THE LUNCH BREAK,

         6  DID YOU CONFER WITH ANY MEMBERS OF YOUR STAFF OR WITH

         7  REPRESENTATIVES OF THE DEPARTMENT OF JUSTICE, SIR?

         8  A.   IN SOME SENSE, YES.

         9  Q.   AND CAN YOU SUMMARIZE FOR ME THE NATURE OF ANY

        10  DISCUSSIONS YOU HAD RELEVANT TO YOUR TESTIMONY.

        11  A.   YES, I UNDERSTAND.  YES, I ASKED THEM TO LOOK INTO

        12  AND CHECK THE INFORMATION YOU HAD PROVIDED ON THE RETAIL

        13  CHANNEL MONITORS GENERALLY ON PRICES.

        14  Q.   ANY OTHER CONVERSATIONS?

        15  A.   NO, WE DISCUSSED THAT TOPIC FOR A WHILE, BUT THAT WAS

        16  ABOUT IT.

        17  Q.   OKAY.  DID YOU ASK IF SOMEONE ON YOUR STAFF WOULD

        18  COMPILE THE INFORMATION I REQUESTED; NAMELY, THE

        19  INFORMATION ON THE CALCULATION OF COMPLEMENTARY REVENUES?

        20  A.   NOT OVER LUNCH I DIDN'T, BUT I ASSUME THAT'S BEING

        21  DONE.

        22  Q.   OKAY, THANK YOU, SIR.

        23  A.   IF IT ISN'T BEING DONE, IT OUGHT TO BE DONE.

        24  Q.   AND YOU ALSO MENTIONED IN YOUR TESTIMONY THAT YOU HAD

        25  PERFORMED A CALCULATION SIMILAR TO ONE INDICATED ON THE

                                                           5

         1  EASEL AND REPRESENTED IN GOVERNMENT EXHIBIT 1960, I

         2  BELIEVE YOU SAID, FOR THE PERIOD, SIR, 1996-1997; IS THAT

         3  CORRECT?

         4  A.   MY RECOLLECTION IS WE PERFORMED THIS CALCULATION FOR

         5  TWO SUCCESSIVE YEARS.  I'M PRETTY SURE OF ONE OF THEM WAS

         6  '97, AND WE MIGHT HAVE DONE IT FOR '98.  I'M NOT SURE

         7  WHICH WAS THE SECOND YEAR.  IT WAS ESSENTIALLY THE SAME.

         8  Q.   DO THE RECORDS OF THOSE CALCULATIONS OR EXERCISES

         9  REMAIN SOMEPLACE?

        10  A.   WELL, THE CALCULATION IN QUESTION WOULD ONLY HAVE

        11  BEEN THE CALCULATION OF COMPLEMENTARY REVENUE, AND MY

        12  RECOLLECTION IS IT WAS ESSENTIALLY THE SAME IN BOTH.

        13           MR. LACOVARA:  AT THIS POINT, YOUR HONOR, I WOULD

        14  ASK THAT MY COLLEAGUE BE PERMITTED TO APPROACH AND PLACE

        15  BEFORE THE WITNESS THE DECLARATION HE FILED IN SUPPORT OF

        16  THE PLAINTIFFS' MOTION FOR A PRELIMINARY INJUNCTION; HIS

        17  WRITTEN DIRECT TESTIMONY, IF YOU DON'T HAVE A COPY OF IT

        18  HANDY--

        19  A.   I DON'T.

        20  Q.   --AND A COMPILATION OF ALL YOUR TESTIMONY IN COURT IN

        21  JANUARY.

        22           DO YOU HAVE THOSE THINGS?

        23  A.   I DO NOT.

        24  Q.   THEN LET ME PROVIDE YOU WITH COPIES.

        25  A.   THANK YOU.
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         1           (DOCUMENTS HANDED TO THE WITNESS.)

         2  Q.   NOW, IF I COULD REFER YOU FIRST, PROFESSOR FISHER, TO

         3  THE DECLARATION YOU FILED--

         4           MR. LACOVARA:  AND YOUR HONOR, THE COPY WE

         5  PROVIDED MAY HAVE AN EXHIBIT NUMBER; THAT'S IN ERROR.  THE

         6  DOCUMENT IS ALREADY IN THE RECORD OF THE PROCEEDING.  I

         7  DON'T THINK IT NEEDS TO BE ENTERED INTO EVIDENCE.

         8           THE COURT:  ALL RIGHT.  DEFENDANT'S 1415?

         9           MR. LACOVARA:  YES, THAT'S CORRECT, YOUR HONOR,

        10  BUT THAT IS INCORRECT.

        11  BY MR. LACOVARA:

        12  Q.   THIS INDICATES THAT YOU EXECUTED THIS DECLARATION ON

        13  MAY 12TH, 1998; DO YOU SEE THAT?

        14  A.   I'M SORRY, I'M LOOKING AT THE WRONG ITEM.

        15  Q.   THE DECLARATION IS THE SHORT DOCUMENT.

        16  A.   YES.

        17  Q.   AND AS OF MAY 12TH, YOU HAD BEEN WORKING ON THIS CASE

        18  FOR A RELATIVELY SHORT AMOUNT OF TIME?

        19  A.   THAT IS TRUE.

        20  Q.   LET ME TURN YOUR ATTENTION, PLEASE, TO PARAGRAPH

        21  3(A)(3) ON PAGE FOUR, AND I WOULD LIKE TO ASK YOU ABOUT

        22  THE LAST SENTENCE TO THAT CONTINUES ON TO PAGE FIVE.  IT

        23  READS, "THE NETWORK EFFECT IS REINFORCED BY THE FACT THAT

        24  SOFTWARE DEVELOPERS TEND TO WRITE APPLICATIONS FOR THE

        25  MOST POPULAR SYSTEM, AND THE MOST INNOVATIVE APPLICATIONS
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         1  ARE THUS AVAILABLE TO USERS OF THE MOST POPULAR SYSTEM."

         2           DO YOU SEE THAT?

         3  A.   I DO.

         4  Q.   AND WAS THAT YOUR OPINION AT THE TIME?

         5  A.   YES.  THAT'S NOT THE WAY I WOULD PHRASE IT TODAY, BUT

         6  YES.

         7  Q.   AND IT'S CONSISTENT WITH THE TESTIMONY YOU GAVE IN

         8  YOUR WRITTEN DIRECT TESTIMONY.  IF YOU NEED A REFERENCE, I

         9  COULD DIRECT YOU TO PAGE 25, PARAGRAPH 66, OF YOUR WRITTEN

        10  DIRECT TESTIMONY.

        11  A.   YES.

        12  Q.   AND THAT IS CONSISTENT WITH THE OPINION YOU HOLD AS

        13  YOU SIT HERE TODAY; IS THAT CORRECT?

        14  A.   YES.

        15  Q.   NOW, I ASK YOU FIRST, SIR, WHETHER YOU BELIEVE THAT

        16  THAT PROPOSITION IS EQUALLY TRUE IN JUNE OF 1999 AS IT

        17  WAS, TO THE BEST OF YOUR UNDERSTANDING, TRUE IN MAY OF

        18  1998?

        19  A.   YOU MEAN, THE PROPOSITION GIVEN IN THE FIRST

        20  SENTENCE?

        21  Q.   THE PROPOSITION--NO, THE PROPOSITION IN THE SENTENCE

        22  I QUOTED IN THE DECLARATION.  OR WE COULD USE THIS ONE

        23  HERE.  DEVELOPERS TEND TO WRITE APPLICATIONS FOR THE MOST

        24  POPULAR OPERATING SYSTEM; AND APPLICATIONS SOFTWARE

        25  WRITTEN FOR A SPECIFIC OPERATING SYSTEM CANNOT RUN ON
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         1  DIFFERENT OPERATING SYSTEM.

         2           THE PROPOSITION THAT PEOPLE WRITE FOR THE MOST

         3  OPERATING SYSTEM FIRST.

         4  A.   THAT THEY TEND TO, YES, I DO BELIEVE.

         5  Q.   AND MY QUESTION IS:  IS IT EQUALLY TRUE NOW AS IT WAS

         6  A YEAR AGO?

         7  A.   AS AN EXPRESSION OF A GENERAL PHENOMENON, YES, I

         8  THINK IT IS.  I THINK IT DEPENDS ON THE FACTS THAT

         9  BASICALLY HAVEN'T CHANGED.

        10  Q.   AND AM I FAIRLY STATING THE BASIS FOR THAT TESTIMONY

        11  TO BE TESTIMONY AND DOCUMENTS YOU'VE REVIEWED IN THIS

        12  CASE, DEPOSITION TESTIMONY OF SOFTWARE DEVELOPERS AND

        13  MICROSOFT DOCUMENTS THAT YOU SAY YOU'VE RELIED ON; IS THAT

        14  FAIR?

        15  A.   WELL, THAT'S A GREAT DEAL OF IT, BUT THERE ARE AT

        16  LEAST TWO OTHERS.

        17  Q.   WOULD YOU TELL ME WHAT THEY ARE, PLEASE.

        18  A.   CERTAINLY.  THERE IS GENERALLY THE ECONOMIC ANALYSIS

        19  OF WHAT THE PHENOMENA ARE, AND THEN THERE IS, IN FACT, THE

        20  DIRECT TESTIMONY--NOT THE DIRECT--I CAN'T REMEMBER WHETHER

        21  IT WAS DIRECT TESTIMONY OR CROSS-EXAMINATION TESTIMONY--I

        22  DON'T MEAN THAT--BUT IT'S THE TRIAL TESTIMONY, IS WHAT I

        23  MEAN TO SAY, OF, IN PARTICULAR, CERTAIN MICROSOFT

        24  WITNESSES.

        25  Q.   AND WOULD THAT BE MR. DEVLIN?
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         1  A.   AMONG OTHERS.

         2  Q.   OKAY.  AND YOU CHARACTERIZED MR. DEVLIN'S TESTIMONY

         3  YESTERDAY.  DO YOU RECALL GIVING THAT TESTIMONY TO

         4  MR. BOIES?

         5  A.   YES, I DO.

         6           MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE

         7  SHOWN A COPY OF HIS TESTIMONY FROM THE MORNING SESSION OF

         8  JUNE 1ST, 1999, AND I WOULD DIRECT YOUR ATTENTION TO PAGES

         9  59 AND 60.

        10           AND YOU SAY ON THE BOTTOM OF PAGE 59 THAT

        11  MR. DEVLIN SAYS HE SAYS THINGS LIKE I WOULDN'T WANT TO

        12  WRITE FOR--I WOULDN'T WANT TO WRITE FOR UNIX.  UNIX

        13  IS--I'D HAVE TO WRITE SEVERAL VERSIONS.  UNIX IS--WHAT'S

        14  THE WORD I WANT?  FRACTURED OR SOME SUCH THING, AND HE

        15  DESCRIBES WANTING TO WRITE FOR WINDOWS BECAUSE WINDOWS CAN

        16  PROMISE HIM ALL THE CUSTOMERS.  THAT'S WHAT IT LOOKS LIKE

        17  TO THE SOFTWARE DEVELOPER.

        18           DO YOU SEE THAT?

        19  A.   I DO.

        20  Q.   IS THAT AN ACCURATE SUMMARY OF YOUR RECOLLECTION OF

        21  MR. DEVLIN'S TESTIMONY?

        22  A.   WELL, IT WAS THE BEST I COULD DO AT THE TIME.  IT'S,

        23  OF COURSE, A PARAPHRASE.  IF YOU WILL SHOW ME THE

        24  TESTIMONY, I WILL SHOW YOU WHAT I MEANT.

        25  Q.   OKAY.  LET ME SHOW YOU, FIRST, THE CROSS-EXAMINATION
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         1  OF MR. DEVLIN FROM FEBRUARY 4TH, 1999.

         2           AND WHILE THAT'S BEING HANDED TO YOU, LET ME ASK

         3  WHETHER YOU THINK THAT THAT'S A FAIR SUMMARY OF WHAT

         4  SOFTWARE DEVELOPERS SAY, "WHY SHOULD I WRITE FOR UNIX, WHY

         5  SHOULD I WRITE FOR OTHER PLATFORMS," BECAUSE WINDOWS, AS

         6  YOU SAID, HAS ALL THE CUSTOMERS.

         7  A.   NO, I DON'T THINK WINDOWS HAS ALL THE CUSTOMERS.

         8  MR. DEVLIN GAVE A VERY CLEAR STATEMENT OF WHAT I WOULD

         9  REGARD AS THE--WHY ECONOMIES OF SCALE IN SOFTWARE

        10  DEVELOPMENT LEAD HIM TO WANT TO WRITE FOR WINDOWS.

        11  Q.   LET ME ASK THE QUESTION:  WHAT PERCENTAGE OF

        12  MR. DEVLIN'S BUSINESS IS UNIX BUSINESS?

        13  A.   I DON'T KNOW.

        14  Q.   DO YOU KNOW WHETHER HE TESTIFIED TO THAT?

        15  A.   I DON'T REMEMBER.

        16  Q.   OKAY.  BASED ON YOUR PARAPHRASE, YOU ASSUMED IT WOULD

        17  BE A VERY LOW NUMBER; IS THAT CORRECT?

        18  A.   I'M TALKING HERE, HOWEVER, ABOUT THE PART OF HIS

        19  BUSINESS THAT IS WRITTEN FOR DESKTOPS, FOR PC'S, NOT FOR

        20  SERVERS.

        21  Q.   TO WHAT EXTENT--WELL, LET ME SHOW YOU HIS TESTIMONY

        22  ON PAGE 30 AND 31.  HE'S ASKED ON THE PAGE 30, LINE 22,

        23  (READING):

        24                "QUESTION:  WHAT PLATFORMS OTHER THAN

        25           WINDOWS DO YOU DEVELOP PRODUCTS FOR?"
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         1           AND HE TALKS ABOUT THE UNIX ENVIRONMENT; DO YOU

         2  SEE THAT?

         3  A.   I'M SORRY.  I'M LOST.  WHERE ARE YOU?

         4  Q.   PAGE 30, LINE 22.

         5  A.   OKAY.

         6  Q.   YOU SEE THAT?

         7  A.   YES.

         8  Q.   AND THEN, IF YOU GO TO PAGE 31, QUESTION ON LINE 19,

         9  (READING):

        10                "QUESTION:  NOW, YOU TESTIFIED IN RESPONSE

        11           TO MR. BOIES' QUESTIONS THAT THE CURRENT REVENUE

        12           THAT RATIONAL GAINS FROM THE SALES OF ITS

        13           PRODUCTS IS ABOUT ROUGHLY 55 PERCENT ON WINDOWS

        14           AND 45 PERCENT ON UNIX PLATFORMS; IS THAT RIGHT?

        15                ANSWER:  YES, IT VARIES QUARTER TO QUARTER,

        16           BUT IT'S THAT ORDER OF MAGNITUDE."

        17           DO YOU SEE THAT?

        18  A.   I DO.

        19  Q.   DO YOU HAVE SOME UNDERSTANDING THAT THAT 45 PERCENT

        20  THAT HE DERIVES FROM UNIX IS ALL SERVER REVENUE?

        21  A.   I DON'T REMEMBER WHETHER IT'S ALL SERVER REVENUE OR

        22  NOT, BUT I'M QUITE SURE A BIG PIECE OF IT IS.

        23  Q.   AND YOU'RE QUITE SURE OF THAT FOR WHAT REASON, SIR?

        24  A.   BECAUSE THAT'S WHAT UNIX MOSTLY IS.

        25  Q.   HOW MANY UNIX DESKTOP OPERATING SYSTEM--HOW MANY
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         1  OPERATING SYSTEM VERSIONS OF UNIX ARE THERE?

         2  A.   THERE ARE SEVERAL.

         3  Q.   AND HOW MANY APPLICATIONS ARE THERE FOR THE DESKTOP

         4  OPERATING SYSTEM FLAVORS--OPERATING SYSTEM UNIX'S?

         5  A.   PROBABLY SEVERAL THOUSAND.  I DON'T KNOW IN DETAIL.

         6  Q.   SITTING HERE TODAY, DO YOU KNOW WHETHER RATIONAL'S

         7  PRODUCTS ARE DESKTOP UNIX PRODUCTS OR UNIX SERVER

         8  PRODUCTS?

         9  A.   I DON'T REMEMBER, BUT IF YOU GIVE ME A FEW MINUTES, I

        10  WOULD LIKE TO FIND THE TESTIMONY I WAS, IN FACT, REFERRING

        11  TO.

        12  Q.   CERTAINLY.

        13  A.   I MAY OR MAY NOT HAVE IT HANDY.

        14           I PROBABLY DON'T.  MY RECOLLECTION IS IT'S IN

        15  DEVLIN'S DIRECT.

        16  Q.   LET ME ASK--

        17  A.   LET'S PUT IT THIS WAY:  IT'S NOT GOING TO BE TRIVIAL

        18  FOR ME TO FIND IT, AS I SIT HERE.

        19  Q.   LET ME SHOW YOU MR. DEVLIN'S DIRECT BECAUSE I WANT TO

        20  ASK YOU ABOUT IT.

        21           MR. LACOVARA:  I WOULD ASK THAT MR. DEVLIN'S

        22  WRITTEN DIRECT TESTIMONY BE PLACED BEFORE DR. FISHER.

        23  BY MR. LACOVARA:

        24  Q.   LET ME ASK YOU:  TO WHAT EXTENT DO FACTORS OTHER THAN

        25  THE NUMBER OF USERS OF AN OPERATING SYSTEM INFLUENCE THE
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         1  DECISION OF THE SOFTWARE DEVELOPER TO WRITE AN APPLICATION

         2  FOR AN OPERATING SYSTEM?

         3  A.   WELL, I'M SURE THAT OTHER FACTORS DO INFLUENCE IT,

         4  HOW EASY WILL IT BE, WHAT FACILITIES THE OPERATING SYSTEM

         5  PROVIDES, HOW EASY WILL IT BE TO CONNECT TO IT, AND SO

         6  FORTH.

         7  Q.   AND IN ASSESSING THE BARRIERS TO ENTRY IN THIS

         8  MARKET, DO YOU THINK IT IS APPROPRIATE TO LOOK AT FACTORS

         9  OTHER THAN THE SHEER NUMBER OF USERS WHEN YOU'RE TRYING TO

        10  EXPLAIN THE BEHAVIOR OF INDEPENDENT SOFTWARE DEVELOPERS?

        11  A.   LOOK:  SHEER NUMBER OF USERS ISN'T THE ONLY THING.

        12  OBVIOUSLY, TO TAKE A LIMITING EXAMPLE, IF THERE WAS AN

        13  OPERATING SYSTEM WHICH DID NOT EXPOSE AN API TO WHICH A

        14  PARTICULAR DEVELOPER CAN WRITE, THE NUMBER OF USERS WOULD

        15  BE IRRELEVANT.  BUT SHEER NUMBERS--GIVEN THAT, SHEER

        16  NUMBERS REALLY DOES MATTER, AND THE BASIC FACT OF SOFTWARE

        17  DEVELOPMENT, THE BASIC ECONOMIC FACT, WHICH IS THE

        18  ECONOMIES OF SCALE, MEANS THAT SOFTWARE DEVELOPERS, AS I

        19  WOULD HAVE THOUGHT EVERYBODY AGREES, WANT TO HAVE A BIG

        20  INCENTIVE TO WRITE FOR OR, AT LEAST, FIRST FOR THE

        21  OPERATING SYSTEM WHICH PROMISES THEM THE MOST NUMBER OF

        22  SALES.

        23  Q.   THAT'S YOUR THEORETICAL--THAT'S YOUR THEORETICAL

        24  CONCEPT.

        25  A.   NO, THAT'S NOT JUST THEORETICAL.  LET'S TAKE A MOMENT
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         1  TO FIND DEVLIN'S TESTIMONY ON THIS.

         2  Q.   CERTAINLY.

         3           YOU MIGHT WANT TO LOOK AT PARAGRAPHS 18 AND 19.

         4  I THINK THOSE ARE THE PARAGRAPHS TO WHICH YOU WERE

         5  REFERRING.

         6  A.   WELL, THAT'S PART OF IT, BUT THAT'S NOT THE EXACT

         7  QUOTE.  GIVE ME A MINUTE.

         8           (PAUSE.)

         9  A.   I THINK YOU BETTER LOOK AT PARAGRAPH 15, FIRST.

        10  Q.   FIFTEEN?

        11  A.   FIFTEEN.

        12  Q.   YES, SIR.

        13  A.   THE WINDOWS API'S THAT MICROSOFT PROVIDES ARE CRUCIAL

        14  TO OUR BUSINESS FOR AN ADDITIONAL REASON.  BECAUSE THE

        15  MARKET HAS WIDELY ADOPTED MICROSOFT'S OPERATING SYSTEMS,

        16  RATIONAL KNOWS THAT IF WE DEVELOP A PROGRAM THAT RUNS ON

        17  WINDOWS, WE ARE DEVELOPING FOR A LARGE MARKET.

        18  Q.   HE THEN CONTINUES.

        19  A.   SURE, HE DOES.

        20  Q.   AND WHAT DOES HE SAY?

        21  A.   WE KNOW THAT EACH WINDOW PC ALREADY HAS INSTALLED ON

        22  IT THE CODE THAT WE ACCESS THROUGH THE WINDOWS API'S.

        23  CONSEQUENTLY, WE DO NOT NEED TO--TELL ME WHEN YOU NEED TO

        24  STOP.

        25  Q.   KEEP GOING.
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         1  A.   SURE.  CONSEQUENTLY, WE DO NOT NEED TO DISTRIBUTE

         2  THAT CODE WITH OUR PRODUCTS, WHICH PROVIDES US WITH

         3  SIGNIFICANT SAVINGS AND DISTRIBUTION TIME AND COSTS AND

         4  SUPPORT COSTS.  IT ALSO MEANS THAT OUR CUSTOMERS'

         5  INSTALLATION PROCESS IS FASTER, EASIER AND COSTS US LESS

         6  TO SUPPORT.  FURTHERMORE, BECAUSE MICROSOFT STRIVES TO

         7  MAKE ITS OPERATING SYSTEM PRODUCTS BACKWARDLY COMPATIBLE,

         8  IN QUOTES, WE AND OUR CUSTOMERS KNOW THAT A PROGRAM WE

         9  WRITE USING THE API'S FOR ONE MICROSOFT OPERATING SYSTEM

        10  WILL LIKELY RUN ON ITS SUCCESSOR.

        11  Q.   NOW, SIR, DO YOU THINK CONSUMERS--LET ME ASK YOU

        12  FIRST:  DO YOU THINK THAT INDEPENDENT SOFTWARE VENDORS

        13  BENEFIT FROM BEING ABLE TO WRITE TO A PLATFORM THAT IS

        14  WIDELY ADOPTED AND OFFERS THEM SIGNIFICANT SAVINGS AND

        15  DISTRIBUTION TIME COSTS AND SUPPORT COSTS?

        16  A.   ABSOLUTELY.  THERE IS NOTHING WRONG WITH THIS.

        17  Q.   OKAY.

        18  A.   WHAT'S BEING DESCRIBED HERE ARE THE BENEFITS OF THE

        19  ECONOMY OF SCALE OFFERED BY WRITING FOR SUCH--FOR SUCH AN

        20  OPERATING SYSTEM, AND THOSE ARE REAL BENEFITS.

        21  Q.   AND SOME OF THEM--

        22  A.   AND NATURAL ONES, YES, ABSOLUTELY RIGHT.

        23  Q.   VERY GOOD.  THANK YOU, SIR.

        24  A.   DOESN'T PREVENT IT FROM BEING THE SOURCE OF

        25  MICROSOFT'S POWERS THAT THEY GOT THESE ECONOMIES OF SCALE.
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         1  Q.   OKAY.  AND THESE ECONOMIES OF SCALE ARE ASSOCIATED,

         2  AND THE PHENOMENON ABOUT WHICH WE HAVE BEEN TALKING IS

         3  ASSOCIATED WITH WHAT YOU CALLED THE APPLICATIONS BARRIER

         4  TO ENTRY; CORRECT?

         5  A.   YES.

         6  Q.   AND YOU WERE OF THE VIEW IN MAY 1998 THAT THAT WAS

         7  THE PRINCIPAL ENTRY BARRIER, AND YOU ARE OF THAT VIEW IN

         8  JUNE OF 1999; CORRECT?

         9  A.   YES.

        10  Q.   OKAY.  AND JUST SO I UNDERSTAND YOUR FORMULATION, LET

        11  ME TAKE YOU BACK TO YOUR DECLARATION IN SUPPORT OF A

        12  MOTION FOR PRELIMINARY INJUNCTION FILED SOME 13 MONTHS

        13  AGO.

        14  A.   THAT'S FINE.  JUST GIVE ME A MINUTE TO GET IT IN

        15  FRONT OF ME.

        16  Q.   CERTAINLY.

        17           AND WHILE YOU'RE PULLING IT UP, IF YOU COULD LOOK

        18  AT PARAGRAPH (B)(2) ON PAGE FIVE--

        19           MR. LACOVARA:  AND I WILL NEED TO SEE PAGE FIVE

        20  AND SIX TOGETHER, SIR.

        21           THE WITNESS:  YES.

        22  BY MR. LACOVARA:

        23  Q.   APPLICATIONS CAN BE DEVELOPED THAT RUN ON BROWSERS

        24  AND DO NOT NEED TO INTERACT WITH THE UNDERLYING OPERATING

        25  SYSTEM.
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         1           YOU UNDERSTAND THAT TO BE TRUE?

         2  A.   YES.

         3  Q.   FOR EXAMPLE, THE SAME WEB SITE PAGE ON THE INTERNET

         4  WORLD WIDE WEB CAN BE VIEWED WITH BROWSERS RUNNING ON

         5  WINDOWS, THE APPLE MACINTOSH OPERATING SYSTEM, OR THE UNIX

         6  OPERATING SYSTEM.

         7           YOU UNDERSTAND THAT TO BE TRUE?

         8  A.   YES.

         9  Q.   BECAUSE APPLICATIONS RUNNING ON THE BROWSER ARE NOT

        10  OPERATING-SYSTEM-SPECIFIC, THE NETSCAPE BROWSER COULD

        11  UNDERMINE THE NETWORK EFFECTS THAT ARE CURRENTLY ENJOYED

        12  BY THE MICROSOFT OPERATING SYSTEM.

        13           DO YOU STILL BELIEVE THAT TO BE TRUE?

        14  A.   WELL, COULD HAVE.

        15  Q.   COULD HAVE.

        16  A.   IT COULD UNDERMINE.

        17  Q.   THIS, IN TURN, WOULD ELIMINATE THE BARRIER TO ENTRY

        18  IN THE OPERATING SYSTEMS MARKET CREATED BY NETWORK

        19  EFFECTS.

        20           DO YOU AGREE WITH THAT STATEMENT?

        21  A.   EXCEPT FOR THE TENSE.  I MEAN, SOME OF THESE THINGS

        22  ARE NOT, I THINK, GOING TO HAPPEN.

        23  Q.   LET ME ASK YOU--THAT'S THE POINT I'M TRYING TO GET.

        24           MR. LACOVARA:  COULD WE SEE BOTH PIECES ON THE

        25  SCREEN AT THE SAME TIME, PLEASE?
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         1  BY MR. LACOVARA:

         2  Q.   THE QUESTION I WOULD LIKE TO ASK YOU, SIR, IS

         3  WHETHER--THIS PARAGRAPH IS NOT SPECIFIC AS TO NETSCAPE'S

         4  BROWSER; IS THAT RIGHT?

         5           OR LET ME ASK IT A DIFFERENT WAY.

         6           IS IT TRUE, SIR, THAT ALL APPLICATIONS THAT ARE

         7  NOT OPERATING-SYSTEM-SPECIFIC HAVE THE POWER TO, AS YOU

         8  SAY, ELIMINATE THE BARRIER TO ENTRY IN THE OPERATING

         9  SYSTEMS MARKET CREATED BY NETWORK EFFECTS?

        10  A.   IF THERE ARE ENOUGH OF THEM, YES.

        11  Q.   AND THAT WAS PART OF WHAT YOU UNDERSTOOD TO BE, AS

        12  YOU SAY, THE THREAT OF JAVA?

        13  A.   YES.

        14  Q.   AND SO WE'RE NOT TALKING ABOUT A PURELY NETSCAPE

        15  PHENOMENON.  WE ARE TALKING ABOUT NETSCAPE AS AN EXAMPLE

        16  OF SOMETHING THAT, IN YOUR VIEW, WOULD HAVE FACILITATED

        17  THE GROWTH OF THESE OPERATING SYSTEM AGNOSTIC

        18  APPLICATIONS, SHALL WE SAY?

        19  A.   I LIKE THE WORD "AGNOSTIC."  OPERATING SYSTEM

        20  INDEPENDENT, LET'S SAY.

        21  Q.   EVEN BETTER.  OPERATING-SYSTEM-INDEPENDENT

        22  APPLICATIONS?

        23  A.   YES.

        24  Q.   AND JUST SO IT'S CLEAR, IN YOUR WRITTEN DIRECT

        25  TESTIMONY, WHEN TALKING ABOUT THIS PHENOMENON, AT PAGE 35,
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         1  PARAGRAPH 82, YOU TALK ABOUT THE EFFECT OF ALL OF THIS

         2  WHEN YOU TALK ABOUT COMMODITIZING THE UNDERLYING OPERATING

         3  SYSTEM.

         4           IS IT YOUR OPINION, DR. FISHER, THAT THE

         5  DEVELOPMENT OF A STOCK OF THESE

         6  OPERATING-SYSTEM-INDEPENDENT APPLICATIONS WOULD HAVE THE

         7  EFFECT OF COMMODITIZING THE UNDERLYING OPERATING SYSTEM?

         8  A.   WELL, I THINK THAT'S CERTAINLY POSSIBLE.  THE QUOTE

         9  HERE IS FROM GATES.

        10  Q.   I UNDERSTAND THAT, BUT THE QUESTION IS--THE ANSWER TO

        11  MY QUESTION IS IT'S CERTAINLY POSSIBLE?

        12  A.   YES.  IT WOULD DEPEND ON THE APPLICATIONS, WHAT THEY

        13  WERE AND SO ON.

        14  Q.   OKAY.  LET ME TAKE YOU TO YOUR TRIAL TESTIMONY--YOU

        15  HAVE A BOUND VOLUME OF IT--AND PLEASE GO TO JANUARY 12TH,

        16  1999, THE AFTERNOON SESSION, PAGE 68.

        17  A.   TELL ME AGAIN.

        18  Q.   JANUARY 12, P.M. SESSION, PAGE 68.

        19  A.   THANK YOU.

        20           OKAY.

        21  Q.   AND I'M INTERESTED IN THE ANSWER THAT YOU GIVE THAT

        22  BEGINS AT LINE 19, AND YOU'RE SPEAKING HERE.  IF YOU NEED

        23  TO SEE MORE CONTEXT, YOU COULD READ UP A LITTLE BIT.

        24           YOU'RE SPEAKING ABOUT THE THREAT POSED BY JAVA;

        25  CORRECT?
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         1  A.   OKAY.

         2  Q.   AND IN THE MIDST OF EXPLAINING THE POINT TO ME, YOU

         3  SAY, "IT'S NOT THE BROWSERS IN JAVA REPRESENT A THREAT

         4  THAT THEY WILL BECOME OPERATING SYSTEMS"--I THINK IT

         5  SHOULD PROBABLY BE "BROWSERS AND JAVA"--"IT'S THAT THEY

         6  REPRESENT THE POSSIBILITY THAT THE APPLICATIONS BARRIER TO

         7  ENTRY WILL BECOME LESS AND LESS AND THAT NEW OPERATING

         8  SYSTEMS WILL, IN FACT, BE ABLE TO ENTER BECAUSE OF THE

         9  IMPORTANCE OF THE APPLICATIONS BARRIER TO ENTRY WILL BE

        10  LESS.  THE PEOPLE WON'T CARE WHICH PARTICULAR OPERATING

        11  SYSTEM THEY HAVE.

        12           DO YOU SEE THAT TESTIMONY?

        13  A.   I WAS TRYING TO FOLLOW IT.  HANG ON A SECOND.

        14  Q.   IT GOES ON TO PAGE 69.

        15  A.   I KNOW.  I MEAN, I WAS TRYING TO FOLLOW IT ON THE

        16  SCREEN, AND IT WASN'T ALL UP THERE.

        17  Q.   IT HAS MADE AN APPEARANCE.

        18  A.   YES, I SEE IT.  YOU READ ONE EXTRA LESS, BUT YES.

        19  Q.   OKAY.  DOES THAT ACCURATELY SUMMARIZE YOUR OPINION,

        20  AS YOU SIT HERE TODAY?

        21  A.   YES.

        22  Q.   OKAY.  AND JUST SO IT'S CLEAR, YOU'RE OPINION IS THAT

        23  IF WE HAVE THESE OPERATING-SYSTEM-INDEPENDENT

        24  APPLICATIONS, THE APPLICATIONS BARRIER TO ENTRY WILL

        25  BECOME LESS, NEW OPERATING SYSTEMS WILL ENTER BECAUSE

                                                           21

         1  USERS WON'T CARE WHICH OPERATING SYSTEM THEY HAVE?

         2  A.   YES.

         3  Q.   AND JUST SO IT'S COMPLETELY CLEAR, THE APPLICATIONS

         4  BARRIER TO ENTRY, YOU SAID, WAS THE PRINCIPAL OR DOMINANT

         5  BARRIER TO ENTRY THAT PROTECTS MICROSOFT'S, IN YOUR WORDS,

         6  MONOPOLY; IS THAT CORRECT?

         7  A.   YES.

         8  Q.   OKAY.  NOW, LET ME ASK YOU HOW MANY

         9  OPERATING-SYSTEM-INDEPENDENT APPLICATIONS EXIST TODAY?

        10  AND I DON'T WANT YOU TO COUNT WEB PAGES IN YOUR ANSWER.

        11  A.   I DON'T KNOW.

        12  Q.   HAVE YOU STUDIED THAT QUESTION?

        13  A.   I'M NOT SURE IT'S POSSIBLE TO STUDY THAT QUESTION

        14  BECAUSE I'M NOT SURE THAT'S MEASURED ANYWHERE.

        15  Q.   HAVE YOU ATTEMPTED TO LOOK AT ANY EXAMPLES OF

        16  APPLICATIONS THAT ARE OPERATING-SYSTEM-INDEPENDENT?

        17  A.   NO.

        18  Q.   SO, YOU'RE TESTIFYING THAT THIS APPLICATIONS BARRIER

        19  TO ENTRY IS DURABLE AND POWERFUL, AND THAT IT CAN BE

        20  ERODED BY THE PHENOMENON THAT YOU'VE DESCRIBED, BUT YOU

        21  HAVEN'T DONE ANY ANALYSIS OR LOOKED AT ANYTHING TO TRY TO

        22  DETERMINE EXACTLY WHETHER PHENOMENON IS OCCURRING RIGHT

        23  NOW; IS THAT FAIR?

        24  A.   SO FAR AS I KNOW, WITH THE POSSIBLE EXCEPTION OF

        25  JAVA, THERE ARE NOT A LOT OF APPLICATIONS, AND CERTAINLY

                                                           22

         1  NOT IMPORTANT APPLICATIONS THAT ARE

         2  OPERATING-SYSTEMS-INDEPENDENT.

         3  Q.   OKAY.  DO YOU KNOW WHAT A NETWORK-CENTRIC OR

         4  WEB-CENTRIC APPLICATION IS?

         5  A.   IT'S ONE--I'M SORRY, IT IS ONE THAT I BELIEVE RUNS

         6  PRINCIPALLY ON SERVERS ON THE COMPUTERS ON THE NET.

         7  Q.   WELL, ON SERVERS, LOCAL SERVERS OR INTERNET-BASED

         8  SERVERS?

         9  A.   ALL RIGHT.

        10  Q.   HAVE YOU STUDIED THE PHENOMENON OF NETWORK-CENTRIC OR

        11  WEB-CENTRIC APPLICATIONS AT ALL?

        12  A.   NOT IN DETAIL.

        13  Q.   LET ME SHOW YOU SOME DOCUMENTS TO SEE IF WE COULD

        14  EXPLORE THIS TOPIC.

        15           MR. LACOVARA:  I WOULD FIRST LIKE TO PUT BEFORE

        16  THE WITNESS THE EDITOR'S NOTE FROM THE JUNE 1999 ISSUE OF

        17  "THE RED HERRING," ENTITLED "LINUX'S THREAT TO MICROSOFT."

        18  IT'S EXHIBITS 2425.

        19           THE WITNESS:  FROM A WELL-NAMED JOURNAL.

        20           MR. LACOVARA:  AND I WOULD OFFER IT AT THIS TIME.

        21           (PAUSE.)

        22           MR. LACOVARA:  I'M NOT SURE, BUT I THINK I

        23  OFFERED 2425.

        24           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  DEFENDANT'S 2425 IS ADMITTED.

                                                           23

         1                         (DEFENDANT'S EXHIBIT NO. 2425 WAS

         2                          ADMITTED INTO EVIDENCE.)

         3  BY MR. LACOVARA:

         4  Q.   AS WE BEGIN DOWN THIS ROAD, PROFESSOR FISHER, I HAVE

         5  ONLY TWO QUESTIONS ON THIS DOCUMENT, AND I WOULD LIKE TO

         6  FOCUS YOUR ATTENTION ON A COUPLE OF STATEMENTS MADE BY THE

         7  EDITOR OF THIS PARTICULAR JOURNAL.  FIRST IS THE BOTTOM OF

         8  THE SECOND COLUMN, BEGINNING WITH THE WORDS "FOR WHILE."

         9           AND I SHALL READ INTO THE RECORD, "FOR WHILE MOST

        10  DESKTOP AND SERVER SYSTEMS IN LOCAL AREA NETWORKS (LAN'S)

        11  ONCE USED MICROSOFT WINDOWS AND, THEREFORE, ALL SOFTWARE

        12  DEVELOPERS WROTE FOR WINDOWS, ON THE INTERNET MOST SERVERS

        13  ARE NOT WINDOWS.  MOST DESKTOPS ARE NONPROPRIETARY

        14  BROWSERS, AND DEVELOPERS WRITE SOFTWARE THAT CAN EASILY

        15  FIND A HOME ON ANY HOST."

        16           DO YOU SEE THOSE STATEMENTS?

        17  A.   I DO.

        18  Q.   DO YOU HAVE AN UNDERSTANDING AS TO WHETHER THOSE

        19  STATEMENTS ARE ACCURATE OR INACCURATE?

        20  A.   I DON'T KNOW WHETHER THEY'RE ACCURATE.  LET'S JUST

        21  LEAVE IT AT THAT.  I DON'T KNOW WHETHER THEY'RE ACCURATE.

        22  OF COURSE, I DO KNOW THAT MICROSOFT HAS A MUCH SMALLER

        23  SHARE OF SERVERS THAN OF DESKTOPS.

        24  Q.   AND, IN FACT, MICROSOFT'S SHARE OF THE SERVER

        25  OPERATING SYSTEM MARKET IS GROWING MORE SLOWLY THAN THE
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         1  SHARE OF OTHER OPERATING SYSTEMS, INCLUDING LINUX; ISN'T

         2  THAT CORRECT?

         3  A.   THAT'S PROBABLY RIGHT.  I DON'T ACTUALLY KNOW.

         4  Q.   NOW, LET ME GO TO THE THIRD PARAGRAPH IN THE--SORRY,

         5  THE THIRD COLUMN, THE FIRST FULL PARAGRAPH, THE LAST

         6  SENTENCE, "TOGETHER WITH UNIX OPERATING SYSTEMS,"

         7  ABBREVIATED HERE AS OS'S--"LINUX MEANS THAT WINDOWS'S

         8  SHARE OF THE SERVER MARKET WILL NEVER BE OVERWHELMING, AND

         9  DEVELOPERS WILL WRITE INTERNET APPLICATIONS, NOT WINDOWS

        10  APPLICATIONS."

        11           DO YOU SEE THAT?

        12  A.   YES.

        13  Q.   DO YOU HAVE AN OPINION AS TO WHETHER THAT STATEMENT,

        14  THAT PREDICTION, IS LIKELY TO BE TRUE OR NOT TRUE?

        15  A.   I DON'T KNOW.

        16  Q.   OKAY.  DO YOU REGARD THAT STATEMENT AS TO WHAT

        17  APPLICATIONS WRITERS WILL DO IN THE FUTURE AS CONSISTENT

        18  OR INCONSISTENT WITH THE DOMINANT THINKING IN THE COMPUTER

        19  INDUSTRY TODAY, SIR?

        20  A.   I DON'T KNOW WHAT THE DOMINANT THINKING IN THE

        21  COMPUTER INDUSTRY IS TODAY.

        22  Q.   HAVE YOU ATTEMPTED TO ASCERTAIN WHETHER, SHALL WE

        23  SAY, MORE PEOPLE WHO FOLLOW THE INDUSTRY AND THINK ABOUT

        24  THE INDUSTRY AND WRITE ABOUT THE INDUSTRY AND INVEST IN

        25  THE INDUSTRY, THINK THAT THIS IS THE ACCURATE STATEMENT OF
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         1  HOW APPLICATIONS DEVELOPMENT WILL PROCEED IN THE FUTURE?

         2  A.   NO, I HAVEN'T ATTEMPTED TO DO THAT.

         3  Q.   OKAY.

         4           MR. LACOVARA:  LET ME ASK THE WITNESS BE SHOWN

         5  DEFENDANT'S EXHIBIT 2420, WHICH IS IBM'S ANNUAL LETTER TO

         6  SHAREHOLDERS FROM IBM CHAIRMAN LOUIS GERSTNER.

         7           AND YOUR HONOR, THIS HAS BEEN MARKED AS 2420.

         8  IT'S IN A STRANGE FORM BECAUSE, LIKE MANY ANNUAL REPORTS

         9  THIS YEAR, IBM HAS ITS ANNUAL REPORT ON THE WEB, SO THIS

        10  IS WHAT IT LOOKS LIKE IF YOU DOWNLOAD IT FROM IBM'S WEB

        11  SITE.

        12           AND I WILL REPRESENT THAT IT IS THE COMPLETE

        13  LETTER TO SHAREHOLDERS THAT ACCOMPANIED THE CURRENT ANNUAL

        14  REPORT OF IBM.

        15           I OFFER 2420.

        16           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        17           THE COURT:  DEFENDANT'S 2420 IS ADMITTED.

        18                         (DEFENDANT'S EXHIBIT NO. 2420 WAS

        19                          ADMITTED INTO EVIDENCE.)

        20  BY MR. LACOVARA:

        21  Q.   NOW, DR. FISHER, YOU UNDERSTAND YOU HAVE SOME

        22  EXPERIENCE WITH IBM?

        23  A.   IN PRE-HISTORIC TIMES, YES.

        24  Q.   INDEED, BEFORE THE PC ERA, LARGELY; CORRECT?

        25  A.   YES.
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         1  Q.   AND YOU UNDERSTAND, BASED ON THE WORK YOU HAVE DONE

         2  IN THIS CASE, THAT IBM IS ONE OF THE TOP TWO, THREE OR

         3  FOUR VENDORS OF PC'S IN THE WORLD; IS THAT CORRECT?

         4  A.   OH, YES, I KNEW THAT BEFORE I STARTED THIS CASE.

         5  Q.   OKAY.  AND YOU ALSO UNDERSTAND THAT LETTERS TO

         6  SHAREHOLDERS ARE SUPPOSED TO BE ACCURATE, THAT CHAIRMEN

         7  TRY TO MAKE SURE THAT THEY DON'T SPEAK FALSEHOODS IN

         8  LETTERS TO SHAREHOLDERS?

         9  A.   I HAVEN'T WRITTEN--I HAVE BEEN GIVEN TO APPROVE ONE

        10  LETTER TO SHAREHOLDERS, AND I DID MY BEST TO SEE THAT IT

        11  WAS ACCURATE, YES.  I ASSUME OTHER CHAIRMEN DO THE SAME.

        12  Q.   AND PRESUMABLY YOU ARE ADVISED THAT THERE WILL BE

        13  CONSEQUENCES IF YOU'RE NOT TRUTHFUL WITH YOUR

        14  SHAREHOLDERS?

        15  A.   NO, ACTUALLY, I WASN'T, BUT I, OF COURSE, WAS AWARE

        16  OF THIS FACT.

        17  Q.   OKAY.  LET ME ASK YOU TO LOOK AT--IT'S HARD TO READ

        18  THE NUMBERING, BUT IF YOU LOOK UNDERNEATH THE BLACK BOX IN

        19  THE TOP, THE SORT OF SHADED BOX, YOU SEE PAGE NUMBERS?

        20  A.   YES.

        21  Q.   LOOK AT PAGE SIX OF EIGHT, PLEASE.  IT'S THE ONE THAT

        22  SAYS "THE PC ERA IS OVER."

        23           THE COURT:  WHERE IS THE DATE ON THIS?

        24           MR. LACOVARA:  THE DATE, YOUR HONOR, IS--I

        25  BELIEVE IT'S AT THE END.
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         1           THIS COPY MAY NOT HAVE A DATE, BUT IT WAS--IT

         2  ACCOMPANIED THE 1998 ANNUAL REPORT, WHICH WAS ISSUED, I

         3  BELIEVE, IN FEBRUARY OF THIS YEAR.  I COULD GET THAT

         4  INFORMATION AT A BREAK.  YOU WILL SEE IT HAS--IT HAS

         5  REVENUE INFORMATION THROUGH THE END OF 1998 ON THE SECOND

         6  PAGE.  IT'S THE MOST RECENT LETTER TO SHAREHOLDERS.

         7           THE COURT:  SO, YOU THINK IT MAY BE FEBRUARY OF

         8  '99?

         9           MR. LACOVARA:  I COULD NOT REPRESENT THAT AS

        10  FACT, BUT THAT IS MY RECOLLECTION, FEBRUARY OR MARCH.  BUT

        11  WE COULD ASCERTAIN THE DATE, AND I WILL MAKE A

        12  REPRESENTATION FOR THE RECORD EITHER LATER TODAY OR

        13  TOMORROW.

        14           THE COURT:  ALL RIGHT.

        15  BY MR. LACOVARA:

        16  Q.   HAVE YOU FOUND PAGE SIX, DR. FISHER?

        17  A.   YES.

        18  Q.   UNDER THE RATHER EVOCATIVE PHRASE "THE PC ERA IS

        19  OVER," MR. GERSTNER SAYS, "THIS IS NOT TO SAY THAT PC'S

        20  ARE GOING TO DIE OFF, ANY MORE THAN MAINFRAMES VANISHED

        21  WHEN THE IBM PC DEBUTED IN 1981."

        22           DO YOU SEE THAT?

        23  A.   I DO.

        24  Q.   "INDEED, IBM'S OWN PC BUSINESS WAS AN IMPORTANT

        25  TURNAROUND STORY IN 1998, BUT THE PC'S REIGN AS THE DRIVER
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         1  OF CUSTOMER-BUYING DECISIONS AND THE PRIMARY PLATFORM FOR

         2  APPLICATION DEVELOPMENT IS OVER.  IN ALL THESE RESPECTS,

         3  IT HAS BEEN SUPPLANTED BY THE NETWORK."

         4           DO YOU SEE THAT?

         5  A.   YES, I DO.

         6  Q.   DO YOU HAVE ANY BASIS THAT THE CHAIRMAN AND CHIEF

         7  EXECUTIVE OFFICER OF IBM BELIEVES THAT STATEMENT TO BE

         8  FALSE?

         9  A.   OF COURSE NOT.

        10  Q.   OKAY.  DO YOU HAVE ANY BASIS, YOURSELF, TO THINK THAT

        11  THE PROPOSITION THAT THE PC WILL BE THE PRIMARY PLATFORM

        12  FOR APPLICATION DEVELOPMENT IS OVER, IS A FALSE STATEMENT?

        13  A.   NO, I DON'T, BUT I ALSO BELIEVE THAT THIS IS

        14  IRRELEVANT TO THE QUESTION OF WHETHER MICROSOFT HAS POWER.

        15  Q.   SIR--OKAY.  I HAVE A FEW MORE DOCUMENTS, AND THEN IF

        16  I DON'T COME BACK TO THAT, I'M SURE YOU WILL REMIND ME TO

        17  COME BACK TO THAT QUESTION.

        18  A.   I'LL TRY.

        19  Q.   OKAY.  AND REMEMBER, WHEN WE STARTED THIS DISCUSSION,

        20  IF YOU RECALL, IT WAS ABOUT THE DEVELOPMENT OF

        21  APPLICATIONS THAT WERE OPERATING-SYSTEM-INDEPENDENT;

        22  CORRECT?

        23  A.   YES.

        24  Q.   AND I WOULD LIKE YOU TO BEAR THAT CONTEXT IN MIND.

        25           DO YOU HAVE ANY KNOWLEDGE OF THE PERCENTAGE OF
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         1  APPLICATIONS CURRENTLY BEING DEVELOPED THAT ARE BEING

         2  WRITTEN IN AN OPERATING-SYSTEM-INDEPENDENT WAY?

         3  A.   IF YOU MEAN OPERATING SYSTEMS THAT RUN ON THE PC--I'M

         4  SORRY.  I'M NOT GOING TO KNOW THE ANSWER, BUT ONE WANTS TO

         5  DISTINGUISH BETWEEN OPERATING SYSTEM--APPLICATIONS THAT

         6  WERE RUN ON THE PC AND APPLICATIONS SYSTEMS THAT RUN ON

         7  SOME OTHER DEVICE.  AND BY "SOME OTHER DEVICE," I WOULD

         8  INCLUDE THE NETWORK COMPUTER.

         9  Q.   WHAT ABOUT APPLICATIONS THAT WOULD RUN EQUALLY WELL

        10  ON A PC OR ON SOME OTHER DEVICE?  YOU WOULD HAVE TO COUNT

        11  THOSE, WOULD YOU NOT?

        12  A.   SORRY?  COUNT THEM AS WHAT?

        13  Q.   FOR PURPOSES OF ASSESSING THE STRENGTH OF THE

        14  APPLICATIONS BARRIER TO ENTRY, AN APPLICATION THAT RAN

        15  EQUALLY WELL ON A PC OR A NON-PC DEVICE.

        16  A.   NO, I DON'T THINK SO.

        17  Q.   AND CAN YOU EXPLAIN TO ME WHY YOU WOULD NOT COUNT

        18  THAT.

        19  A.   YES.  THIS HAS TO DO WITH WHAT YOU WANTED ME TO

        20  REMIND YOU ABOUT.

        21           IT MAY BE TRUE--I DON'T ACTUALLY KNOW WHETHER IT

        22  IS TRUE, AND, OF COURSE, THE FUTURE IS UNCERTAIN, BUT IT

        23  MAY BE TRUE THAT OTHER DEVICES, HAND-HELD DEVICES, THE

        24  NETWORK COMPUTER AND SO ON, WILL COME TO BE EQUALLY

        25  POPULAR OR MORE POPULAR THAN THE PC FOR CERTAIN PURPOSES
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         1  AND CERTAIN COMPUTING PURPOSES.

         2           IN ASSESSING MICROSOFT'S POWER AND WHETHER IT HAS

         3  A MONOPOLY AND, INDEED, IN DEFINING THE MARKET, THE

         4  QUESTION IS NOT WHETHER THE PC COMPETES DIRECTLY WITH

         5  THOSE DEVICES.  THAT WOULD BE TRUE IF YOU'RE TRYING TO

         6  UNDERSTAND THE ALLEGED MONOPOLY POWER OF SOME PC

         7  MANUFACTURER.

         8           THE CRUCIAL QUESTION IS:  WHAT IS IT THAT

         9  CONSTRAINS MICROSOFT?  AND HERE YOU HAVE TO ASK THE

        10  QUESTION:  IS A CHANGE IN THE PRICE OF WINDOWS--IS AN

        11  INCREASE IN THE PRICE OF WINDOWS GOING TO DRIVE CUSTOMERS

        12  AWAY FROM PC'S AND TOWARD THESE OTHER DEVICES?  AND THE

        13  ANSWER TO THAT IS, I THINK, CLEARLY NOT.

        14  Q.   DR. FISHER, LET'S STICK WITH THE BARRIER TO ENTRY;

        15  OKAY?  FOCUS ON THE BARRIER TO ENTRY.  MAYBE I

        16  MISUNDERSTOOD YOUR TESTIMONY, BUT I UNDERSTOOD YOU TO

        17  TESTIFY THAT EXPLICITLY AND REPEATEDLY, THAT THE

        18  DEVELOPMENT OF APPLICATIONS THAT COULD RUN ON A PC THAT

        19  WERE OPERATING-SYSTEM-INDEPENDENT WAS THE FACTOR THAT

        20  WOULD DETERMINE WHETHER THE APPLICATION BARRIER TO ENTRY

        21  REMAINED HIGH OR DISAPPEARED AND THE OPERATING SYSTEM WAS

        22  COMMODITIZED?

        23  A.   BUT YOU HAVEN'T BEEN DESCRIBING APPLICATIONS AS I

        24  UNDERSTAND IT.  MAYBE I MISUNDERSTOOD YOU.  YOU HAVEN'T

        25  BEEN DESCRIBING APPLICATIONS THAT WERE RUN ON A PC AND BE
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         1  OPERATING-SYSTEM-INDEPENDENT.  YOU HAVE BEEN DESCRIBING

         2  APPLICATIONS, AT BEST, THAT WOULD RUN ON A PC AND ALSO RUN

         3  ON SOMETHING ELSE.

         4  Q.   DR. FISHER, LET ME ASK THE PRECISE QUESTION YOU WOULD

         5  LIKE ME TO ASK:  DO YOU HAVE ANY KNOWLEDGE OF THE NUMBER

         6  OF APPLICATIONS THAT WILL RUN ON A PC AND ARE

         7  OPERATING-SYSTEM-INDEPENDENT?

         8  A.   NO, I DON'T HAVE A COUNT OF THOSE.  I DON'T BELIEVE

         9  THERE ARE VERY MANY.

        10  Q.   DO YOU HAVE ANY KNOWLEDGE AS TO THE FIRMS WHO ARE

        11  DEVELOPING SUCH APPLICATIONS?  AND FOR PURPOSES OF THIS

        12  DISCUSSION, SIR, "SUCH APPLICATIONS" MEANS APPLICATIONS

        13  THAT RUN ON A PC, AS YOU HAVE DEFINED A PC, AND ARE

        14  OPERATING-SYSTEM-INDEPENDENT, AS YOU USE THAT TERM.

        15  A.   WELL, I KNOW ABOUT AT LEAST ONE FIRM THAT'S ENGAGED

        16  IN THAT SORT OF THING, AND THAT, OF COURSE, IS SUN.

        17  Q.   ANY OTHER FIRMS?

        18  A.   BEYOND THAT, I DO NOT KNOW IN DETAIL.

        19  Q.   OKAY.  CAN YOU NAME A SINGLE MAJOR CATEGORY OF

        20  APPLICATION THAT DOES NOT HAVE DEVELOPMENT GOING ON IN

        21  THIS AREA; NAMELY, OPERATING-SYSTEM-INDEPENDENT

        22  APPLICATIONS THAT RUN ON PC'S?

        23  A.   WELL, IN A CERTAIN SENSE, THERE CAN'T BE ANY SUCH

        24  CATEGORY BECAUSE ANYBODY WHO'S ENGAGED IN WRITING FOR JAVA

        25  IS, IN SOME SENSE, ENGAGED IN THAT KIND OF DEVELOPMENT.
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         1  Q.   WRITING FOR JAVA MEANS WHAT, SIR?

         2  A.   IF YOU WRITE--IF YOU ARE WRITING AN APPLICATION IN

         3  JAVA AND JAVA BECOMES SUCCESSFUL, THEN YOU ARE, IN SOME

         4  SENSE, WRITING SOMETHING--AN APPLICATION--WHICH WILL RUN

         5  ON PC'S WHICH WILL BE CROSS-PLATFORM.  IT WILL BE

         6  OPERATING-SYSTEM-INDEPENDENT.

         7  Q.   DO YOU KNOW HOW MANY JAVA APPLICATIONS ARE BEING

         8  WRITTEN TODAY?

         9  A.   I DO NOT.

        10  Q.   DO YOU KNOW HOW MANY APPLICATIONS ARE BEING WRITTEN

        11  IN C OR C-PLUS-PLUS OR OTHER NON-JAVA LANGUAGES THAT ARE

        12  BEING WRITTEN IN A WAY THAT THEY ARE

        13  OPERATING-SYSTEM-INDEPENDENT?

        14  A.   I DO NOT.

        15  Q.   OKAY.  LET ME ASK YOU TO TAKE A LOOK AT DEFENDANT'S

        16  EXHIBIT 2454, WHICH IS A PRODUCT DESCRIPTION FROM INERGY,

        17  CORP, I-N-E-R-G-Y, OF WEB DESK 2000.

        18           AND AT THE SAME TIME, I WOULD ASK THE WITNESS TO

        19  ALSO LOOK AT 2485, WHICH IS FROM THE LOTUS DEVELOPMENT

        20  CORPORATION'S HOME PAGE AND IS A DESCRIPTION OF THEIR

        21  ESUITE OFFICE PRODUCTIVITY PRODUCT.

        22           I WOULD OFFER BOTH 2554 AND 2485 AT THIS TIME,

        23  YOUR HONOR.

        24           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  DEFENDANT'S EXHIBIT 2554 AND 2485 ARE
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         1  ADMITTED.

         2                         (DEFENDANT'S EXHIBIT NOS. 2554 AND

         3                          2485 WERE ADMITTED INTO EVIDENCE.)

         4  BY MR. LACOVARA:

         5  Q.   TURNING FIRST TO 2554, DR. FISHER, WHERE IT SAYS,

         6  "SIGN UP TODAY, WEB DESK 2000, A COMPLETE SUITE OF

         7  INTERNET-BASED APPLICATIONS AND SERVICES DESIGNED FOR WEB

         8  USERS.  SEND E-MAIL, WRITE NOTES, LETTERS AND REPORTS AND

         9  MORE FROM ANY INTERNET-CONNECTED DEVICE AT ANY TIME FROM

        10  ANYWHERE."

        11           DO YOU SEE THAT?

        12  A.   I DO.

        13  Q.   DO YOU UNDERSTAND WHETHER THIS PRODUCT RUNS ON PC'S?

        14  A.   I ASSUME IT DOES.

        15  Q.   DO YOU UNDERSTAND WHETHER IT RUNS ON A PC,

        16  IRRESPECTIVE OF THE OPERATING SYSTEM?

        17  A.   WELL, I HAVE BEEN LOOKING THROUGH THE DOCUMENT TO SEE

        18  WHETHER THAT'S TRUE, AND I SUSPECT IT IS, BUT I CAN'T

        19  QUITE FIND EXACTLY THAT.

        20  Q.   TAKE A LOOK AT THE FOURTH PAGE OF THE DOCUMENT, IN

        21  THE THIRD BULLET POINT.

        22  A.   YES, I SAW THAT.

        23           THE THIRD BULLET POINT?

        24  Q.   THE THIRD BULLET POINT ON THE TOP UNDER "PRODUCTS."

        25  A.   YOU MEAN THE SECOND ONE?
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         1  Q.   I DO NOT.

         2  A.   OKAY.

         3  Q.   WELL, THE SECOND ONE WORKS, TOO, WHERE IT SAYS,

         4  "INERGY SERVICES OFFER TOTAL DEVICE-PLATFORM AND PROVIDER

         5  INDEPENDENCE."

         6  A.   THAT'S WHERE I THOUGHT WE WERE GOING, YEAH.

         7  Q.   THAT'S BETTER THAN THE ONE I WAS LOOKING AT.

         8  A.   WELL, I'M GLAD TO HELP.

         9           OKAY.

        10  Q.   DO YOU HAVE ANY BASIS TO DISAGREE THAT THIS OFFICE

        11  PRODUCTIVITY PACKAGE IS DEVICE-PLATFORM AND PROVIDER

        12  INDEPENDENT?

        13  A.   NO, AND ASSUMING THAT THEY MEAN BY PLATFORM THAT THEY

        14  INCLUDE THE OPERATING SYSTEM, THAT WOULD SUGGEST IT RUNS

        15  ON DIFFERENT OPERATING SYSTEMS.

        16  Q.   OKAY.  NOW, IF YOU TURN TO 2485, YOU UNDERSTAND LOTUS

        17  TO BE A SUBSIDIARY OF THE IBM CORPORATION, DO YOU NOT,

        18  SIR?

        19  A.   YES.

        20  Q.   HAVE YOU HEARD ABOUT THE ESUITE PRODUCT BEFORE?

        21  A.   I HEARD THE NAME BEFORE; LET'S PUT IT THAT WAY.

        22  Q.   OKAY.  COULD YOU LOOK AT THE SECOND PAGE--

        23  A.   IT GOES BACK A WAY.  I MEAN, IT'S BEEN AROUND FOR A

        24  WHILE.

        25  Q.   COULD YOU LOOK AT THE SECOND PAGE OF THE DOCUMENT
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         1  UNDER THE HEADING "CROSS-PLATFORM."

         2  A.   YES.

         3  Q.   AND THIS IS AN EXAMPLE OF AN APPLICATION SUITE

         4  WRITTEN IN JAVA, IS IT NOT?

         5  A.   YES.

         6  Q.   SO--AND YOUR UNDERSTANDING OF JAVA IS THIS

         7  APPLICATION WOULD BE OPERATING-SYSTEM-INDEPENDENT?

         8  A.   CORRECT.

         9  Q.   AND IF YOU NEED TO PAGE THROUGH, ON THE THIRD PAGE

        10  YOU WILL SEE THAT IT INDICATES THAT IT CONTAINS A WORD

        11  PROCESSOR, A SPREADSHEET, PRESENTATION GRAPHICS.

        12  A.   YES.

        13  Q.   DO YOU HAVE ANY REASON TO DISAGREE WITH THE

        14  DESCRIPTION OF THE PRODUCT?

        15  A.   NO.  ESUITE IS AN EXAMPLE OF THE SORT OF APPLICATIONS

        16  THAT, WERE JAVA TO BE SUCCESSFUL, WOULD MOVE IN THE

        17  DIRECTION OF BREAKING DOWN THE APPLICATIONS BARRIER TO

        18  ENTRY.

        19  Q.   WELL, DID YOU THINK IT MIGHT BE IMPORTANT BEFORE YOU

        20  CAME HERE AND TESTIFIED ABOUT THE STRENGTH AND DURABILITY

        21  OF THAT PRINCIPAL BARRIER TO ENTRY TO FIND OUT HOW MANY OF

        22  THESE SORTS OF APPLICATIONS THEY WERE AND WHETHER THEY

        23  WERE BECOMING MORE SUCCESSFUL EVEN AS THE MONTHS HAVE

        24  PASSED?

        25  A.   MR. LACOVARA, I KNEW PERFECTLY WELL THAT JAVA OFFERED
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         1  THE OPPORTUNITY TO BREAK DOWN THE APPLICATIONS BARRIER TO

         2  ENTRY.  THAT'S WHY MICROSOFT WENT OUT OF ITS WAY TO TRY TO

         3  DESTROY IT.

         4  Q.   DR. FISHER, THAT WASN'T THE QUESTION I ASKED.  WOULD

         5  YOU LIKE THE QUESTION READ BACK?

         6  A.   BUT I DIDN'T NEED THE RESULT--THE ONLY REASON I WOULD

         7  HAVE NEED TO HAVE KNOWN HOW MANY APPLICATIONS, FOR

         8  INSTANCE, WERE BEING WRITTEN FOR JAVA WAS TO SEE HOW CLOSE

         9  AND CREDIBLE THE THREAT REALLY WAS.

        10  Q.   WELL, THE ACTIONS OF MICROSOFT ARE IN THE PART OF THE

        11  CASE THAT YOU HAVE CALLED THE "PREDATORY-CONDUCT CASE";

        12  CORRECT?

        13  A.   YES.

        14  Q.   YOU SEPARATED THOSE FROM THE MONOPOLY-POWER ANALYSIS;

        15  CORRECT?

        16  A.   NO.

        17  Q.   I SEE.

        18  A.   YOU CANNOT UNDERSTAND THE PREDATORY PART WITHOUT

        19  UNDERSTANDING THE MONOPOLY-POWER PART.  THEY'RE

        20  INTERTWINED.

        21  Q.   UNDERSTOOD, BUT YOU CAN MAKE AN ANALYSIS OF WHETHER

        22  MICROSOFT HAS MONOPOLY POWER BY ANALYZING THE STRENGTH OF

        23  BARRIERS TO ENTRY; ISN'T THAT TRUE?

        24  A.   OH, COME ON.  MR. LACOVARA, WHAT YOU'RE DOING NOW IS

        25  REALLY MUDDLING TWO DIFFERENT PIECES.  MICROSOFT
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         1  HAD--STILL HAS, I THINK--MONOPOLY POWER.  MICROSOFT MOVED

         2  TO QUASH A THREAT TO THAT POWER.  IF YOU ARE NOW GOING TO

         3  ARGUE THAT THE FACT THAT THAT WAS A THREAT, MEANS THAT IT

         4  DIDN'T HAVE MONOPOLY POWER IN THE FIRST PLACE AND I SHOULD

         5  HAVE LOOKED AT IT--WHICH IS, BY THE WAY, WHAT I BELIEVE

         6  DEAN SCHMALENSEE DOES--THEN YOU'RE SAYING THAT THERE CAN

         7  NEVER BE A CASE OF PREDATION IN MAINTENANCE OF A MONOPOLY.

         8  Q.   DR. FISHER, FIRST OF ALL, I'M SAYING NO SUCH THING,

         9  AND--

        10  A.   GOOD.

        11  Q.   --AND I DON'T THINK DEAN SCHMALENSEE WAS EITHER, BUT

        12  WE WILL DEAL WITH THAT LATER.

        13           BUT MY QUESTION TO YOU, SIR, IS A VERY SIMPLE

        14  ONE, WHICH IS WHETHER THE STRENGTH OF THE ONLY BARRIER TO

        15  ENTRY THAT YOU HAVE DESCRIBED IN THIS CASE IS AFFECTED BY

        16  THE FACT NOW THAT, IRRESPECTIVE OF MICROSOFT'S ACTIONS OR

        17  HOW YOU CHOOSE TO LABEL THOSE ACTIONS, THAT THESE

        18  APPLICATIONS ABOUT WHICH WE HAVE BEEN DISCUSSING ARE IN

        19  THE MARKETPLACE, GROWING IN NUMBER, INCREASING IN

        20  DEVELOPMENT, AND INCREASINGLY IMPORTANT TO USERS.  THAT'S

        21  THE QUESTION FOR YOU, SIR.

        22  A.   YES, I THINK THAT'S RELEVANT.

        23  Q.   OKAY.  LET ME ASK YOU TO TAKE A LOOK AT

        24  DEFENDANT'S--WELL, DO YOU KNOW WHETHER THERE ARE--I JUST

        25  WANT TO GO THROUGH SOME OTHER IMPORTANT APPLICATIONS
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         1  CATEGORIES.  AND AGAIN, USING THE DEFINITIONS THAT WE'VE

         2  AGREED ON; NAMELY, THAT WE'RE TALKING ABOUT APPLICATIONS

         3  THAT WILL RUN ON ANY OPERATING--PC OPERATING SYSTEM; OKAY?

         4  A.   YEP.

         5  Q.   DO YOU KNOW IF THERE ARE E-MAIL APPLICATIONS OF THAT

         6  TYPE NOW?

         7  A.   WELL, IT DEPENDS.  OR I SUPPOSE THE OTHER ANSWER IS,

         8  I'M NOT SURE.

         9           LET ME EXPLAIN WHAT I HAVE IN MIND.

        10  Q.   OKAY.

        11  A.   THERE ARE E-MAIL APPLICATIONS THAT LOOK THE SAME TO

        12  THE USER THAT WILL RUN ON DIFFERENT OPERATING SYSTEMS.

        13  WHETHER THOSE ARE LITERALLY THE SAME APPLICATION OR

        14  WHETHER THAT IS--OR WHETHER THAT IS--HOW SHALL I PUT

        15  IT?--IN EFFECT, THE SAME APPLICATION WRITTEN TWICE, THAT I

        16  DON'T KNOW.  I SUSPECT IT'S THE LATTER.

        17  Q.   AND YOU HAVEN'T EXAMINED THAT QUESTION?

        18  A.   NOT SPECIFICALLY, NO.

        19  Q.   WE COULD AGREE THAT E-MAIL IS A RELATIVELY IMPORTANT

        20  CATEGORY OF APPLICATIONS FOR PC USERS, WOULD YOU NOT?

        21  A.   YES.

        22  Q.   AND I SHOULD ASK, YOU WOULD AGREE THAT OFFICE

        23  PRODUCTIVITY SUITES IS ONE OF THE MOST IMPORTANT

        24  CATEGORIES OF APPLICATIONS FOR PC USERS?

        25  A.   YES.
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         1  Q.   WHAT ABOUT GAMES?  DO YOU KNOW HOW MANY

         2  OPERATING-SYSTEM-INDEPENDENT GAME APPLICATIONS HAVE BEEN

         3  DEVELOPED IN THE LAST YEAR?

         4  A.   AGAIN, I WOULD NOT BE SURPRISED--I DON'T.  I WOULD

         5  NOT BE SURPRISED TO DISCOVER THAT THERE ARE GAMES, WHICH,

         6  AS FAR AS--WHICH WILL RUN ON DIFFERENT SYSTEMS.  THAT'S

         7  NOT THE SAME AS BEING AN OPERATING-SYSTEM-INDEPENDENT

         8  APPLICATION.

         9  Q.   DO YOU KNOW WHETHER THERE ARE ANY, AND HAVE YOU

        10  INVESTIGATED THE QUESTION?

        11  A.   NO, I DON'T.

        12  Q.   SAME QUESTION AS TO PERSONAL FINANCE OR DATABASE

        13  MANAGEMENT SOFTWARE.

        14  A.   I DON'T KNOW THAT THERE ARE ANY.  I'M GOING TO BE

        15  SURPRISED IF I FIND THAT THERE ARE VERY MANY.

        16  Q.   OKAY.

        17  A.   BUT IT'S THE SAME ANSWER.

        18  Q.   OKAY.  WHAT ABOUT SCHEDULING OR CALENDAR SOFTWARE,

        19  INCLUDING A SOFTWARE OFFERED BY WIN.COM THAT WAS RECENTLY

        20  ACQUIRED BY AOL?

        21  A.   I DON'T KNOW.

        22  Q.   OKAY.  HAVE I LEFT OUT ANY CATEGORIES OF APPLICATIONS

        23  THAT YOU WOULD REGARD AS SIGNIFICANT CATEGORIES?

        24  A.   WELL, YOU CERTAINLY HAVE BEEN LISTING, AT LEAST, SOME

        25  OF THE MOST IMPORTANT ONES, AND YOU MAY, IN FACT, HAVE
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         1  BEEN LISTING ALL OF THE MOST IMPORTANT ONES.  I MAY HAVE

         2  TO TAKE A MOMENT TO THINK ABOUT IT.

         3           MR. LACOVARA:  YOUR HONOR, MAY I TAKE A MOMENT TO

         4  CONFER WITH MY COLLEAGUE?

         5           THE COURT:  SURE.

         6           (PAUSE.)

         7  BY MR. LACOVARA:

         8  Q.   NOW, DR. FISHER, IN CONNECTION WITH COMING BACK TO

         9  TESTIFY, YOU BECAME AWARE AT SOME POINT THAT

        10  AMERICA ONLINE, NETSCAPE, SUN MICROSYSTEMS, GOLDMAN, SACHS

        11  AND MORGAN STANLEY HAD PRODUCED DOCUMENTS IN RESPONSE TO

        12  SUBPOENAS ISSUED BY MICROSOFT; CORRECT?

        13  A.   YES.

        14  Q.   AND YOU WERE ALSO AWARE THAT--AND THEY PRODUCED

        15  SEVERAL THOUSAND OF PAGES OF DOCUMENTS.  DO YOU HAVE AN

        16  UNDERSTANDING OF THE MAGNITUDE OF THE PRODUCTION OF

        17  DOCUMENTS?

        18  A.   THAT I DON'T KNOW.

        19  Q.   OKAY.  YOU UNDERSTAND THAT MICROSOFT ALSO RECEIVED A

        20  SUBPOENA FROM THE DEPARTMENT OF JUSTICE AND PRODUCED

        21  DOCUMENTS ABOUT THE AOL, NETSCAPE AND SUN TRANSACTIONS;

        22  DID YOU KNOW THAT?

        23  A.   ACTUALLY, I DIDN'T KNOW THAT.

        24  Q.   DID YOU REVIEW ANY OR ALL OF THE DOCUMENTS PRODUCED

        25  PURSUANT TO THE SUBPOENAS?
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         1  A.   WELL, I READ THE DEPOSITIONS TAKEN OF THE AOL PEOPLE,

         2  AND IN CONNECTION WITH THEM, THERE WERE SOME DOCUMENTS.  I

         3  DON'T AT THE MOMENT REMEMBER REVIEWING DOCUMENTS

         4  SEPARATELY.

         5  Q.   OKAY.  DO YOU THINK, TO UNDERSTAND WHAT THE PARTIES

         6  WERE THINKING ABOUT THE TRANSACTION AT THE TIME, IT WOULD

         7  HAVE BEEN USEFUL IN DOING YOUR ECONOMIC ANALYSIS OR JUST

         8  BRINGING TO BEAR YOUR COMMON SENSE TO LOOK AT THE INTERNAL

         9  DOCUMENTS THAT WERE GENERATED AT THE TIME?

        10  A.   IT CERTAINLY WOULDN'T HURT, BUT I THOUGHT THAT I KNEW

        11  REALLY QUITE A LOT FROM WHAT THEY WERE SAYING AND WHAT

        12  THEY WERE ASKED AT DEPOSITIONS AND WHAT THEY TESTIFIED TO.

        13  Q.   NOW, YOU WERE ASKED BY MR. BOIES IN YOUR REDIRECT

        14  EXAMINATION BEFORE WHETHER YOU THOUGHT IT WAS APPROPRIATE

        15  TO RELY ON INTERNAL DOCUMENTS AS OPPOSED TO DEPOSITIONS.

        16  AND DIDN'T YOU TESTIFY--OF MICROSOFT WITNESSES--AND DIDN'T

        17  YOU TESTIFY THAT YOU THOUGHT THAT RELYING ON

        18  CONTEMPORANEOUS DOCUMENTS WAS SUPERIOR TO WHAT PEOPLE WERE

        19  SAYING IN DEPOSITIONS DURING LITIGATION?

        20  A.   I MAY PERFECTLY WELL HAVE SAID THAT.  IT SEEMS TO ME

        21  TO BE TRUE.

        22  Q.   WERE YOU SOMEWHAT MORE CREDULOUS IN YOUR REVIEW OF

        23  THE AOL AND NETSCAPE AND SUN TESTIMONY?

        24  A.   AOL, NETSCAPE, AND SUN ARE NOT, SO TO SPEAK, IN THIS

        25  LITIGATION.
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         1  Q.   OKAY.

         2           MR. LACOVARA:  NOW, LET ME ASK THAT A DOCUMENT

         3  THAT HAS BEEN LABELED FOR IDENTIFICATION AS

         4  DEFENDANT'S 2458 BE PLACED BEFORE THE WITNESS.  DON'T SHOW

         5  IT ON THE SCREEN.

         6           YOUR HONOR, THIS IS A GOLDMAN, SACHS DOCUMENT.  I

         7  HAVE COMMUNICATED WITH COUNSEL FROM GOLDMAN, SACHS AND

         8  WITH AMERICA ONLINE.  GOLDMAN, SACHS ACTED FOR AMERICA

         9  ONLINE IN THE TRANSACTION.  AND I HAVE AGREED THAT THIS

        10  DOCUMENT SHOULD BE PRODUCED OR SHOULD BE ENTERED INTO

        11  EVIDENCE UNDER SEAL WITH THE EXCEPTION OF THE PAGES I TEND

        12  TO PUBLISH ON THE SCREEN.  I HAVE COUNSEL'S PERMISSION TO

        13  SHOW THOSE PAGES, WHICH ARE PAGES 12, 13 AND 14.

        14           THE WITNESS:  MR. LACOVARA, YOU HAVE JOGGED MY

        15  MEMORY.  I DON'T REMEMBER WHETHER I HAVE SEEN THIS

        16  DOCUMENT, BUT YES, I HAVE SEEN A NUMBER OF DOCUMENTS,

        17  INCLUDING SOME FROM GOLDMAN, SACHS.

        18  BY MR. LACOVARA:

        19  Q.   OKAY.

        20           MR. LACOVARA:  SO I'M OFFERING 2458 UNDER SEAL.

        21           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        22           THE COURT:  2458 IS ADMITTED UNDER SEAL.

        23                         (DEFENDANT'S EXHIBIT NO. 2458 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. LACOVARA:
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         1  Q.   NOW, DO YOU, IN YOUR REVIEW OF THE DOCUMENTS PRODUCED

         2  PURSUANT TO THE SUBPOENAS, DID YOU COME ACROSS ANY

         3  DOCUMENTS THAT SUGGESTED TO YOU THAT AOL AND ITS NEW

         4  SUBSIDIARY NETSCAPE AND ITS PARTNER SUN WERE PURSUING A

         5  POLICY BY WHICH THEY WERE GOING TO MAKE THE AOL SERVICE

         6  THE LOCUS OF APPLICATIONS THAT WOULD NOT BE

         7  OPERATING-SYSTEM-SPECIFIC?

         8  A.   WELL, I DON'T REMEMBER THAT SPECIFICALLY, BUT THAT

         9  WOULD CERTAINLY BE IN THE SENSE OF THINGS THAT WOULD RUN

        10  ON THE AOL SERVERS.  THAT WOULD BE A VERY PERFECTLY

        11  SENSIBLE THING FOR THEM THOUGH DO.

        12  Q.   OKAY.  LET ME ASK YOU TO FIRST LOOK AT PAGE 14 OF

        13  THIS DOCUMENT.  THE PAGES ARE HAND-NUMBERED IN THE LOWER

        14  RIGHT-HAND CORNER.

        15           THE COURT:  WOULD YOU REMIND ME WHAT GOLDMAN,

        16  SACHS' CONNECTION IS WITH THIS.

        17           MR. LACOVARA:  GOLDMAN, SACHS ACTED AS THE

        18  INVESTMENT BANKER AND FINANCIAL ADVISOR TO AMERICA ONLINE.

        19           I MAY SHOW THE WITNESS DOCUMENTS FROM MORGAN

        20  STANLEY; THEY WERE NETSCAPE'S FINANCIAL ADVISOR.

        21           THE COURT:  OKAY.

        22           MR. LACOVARA:  IT HAS BEEN ADMITTED, HAS IT NOT,

        23  YOUR HONOR?

        24           THE COURT:  YES.

        25  BY MR. LACOVARA:
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         1  Q.   NOW, YOU TESTIFIED YESTERDAY IN RESPONSE TO ONE OF

         2  MR. BOIES' QUESTIONS THAT YOU CONSIDERED THIS TRANSACTION

         3  BASED ON SOME PUBLIC STATEMENTS BY AOL PERSONNEL TO BE

         4  PRINCIPALLY ABOUT THE PORTAL BUSINESS AND THE E-COMMERCE

         5  BUSINESS.  IS THAT A FAIR SUMMARY OF YOUR TESTIMONY?

         6  A.   AND THE WHAT BUSINESS?

         7  Q.   E-COMMERCE.

         8  A.   YES.

         9  Q.   NOW, IS IT NOT CORRECT, SIR, THAT EVERY SINGLE

        10  DOCUMENT THAT--I SHOULDN'T SAY THAT.

        11           HAVE YOU SEEN ANY DOCUMENTS PRODUCED BY THE

        12  PARTIES TO THE TRANSACTION THAT DOES NOT HAVE THIS

        13  BREAKDOWN, WHICH IS THE TRIPARTITE CLIENT PORTAL

        14  E-COMMERCE BREAKDOWN?

        15  A.   I DON'T REMEMBER.

        16  Q.   WOULD YOU REGARD THE INTERNAL DOCUMENTS YOU REVIEWED

        17  AS CONSISTENT WITH THE PROPOSITION THAT THE TRANSACTION

        18  WAS NOT ABOUT BROWSERS, AT LEAST IN SIGNIFICANT PART?

        19  A.   ON THE WHOLE, YES.

        20  Q.   OKAY.

        21  A.   OR CERTAINLY NOT ABOUT THE--NOT ABOUT AOL WISHING TO

        22  USE THE NETSCAPE BROWSER INSTEAD OF THE MICROSOFT BROWSER.

        23  Q.   WE WILL COME TO THAT.

        24           AND YOU'VE REVIEWED INTERNAL DOCUMENTS ON THAT

        25  QUESTION, OR YOU'VE RELIED ON THE PUBLIC STATEMENTS OR
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         1  DEPOSITION TESTIMONY?

         2  A.   I CERTAINLY RELIED ON THE DEPOSITION TESTIMONY.  I

         3  HAVE SEEN THE PUBLIC STATEMENTS.  I KNOW I'VE REVIEWED

         4  DOCUMENTS, BUT I DON'T REMEMBER WHAT THEY SAY ABOUT THAT

         5  PARTICULAR THING.

         6  Q.   ALL RIGHT.  WELL, LET ME ASK YOU TO LOOK AT THE FIRST

         7  BULLET POINT ON THIS PAGE, WHERE IT SAYS, "EXTEND BROWSER

         8  TO BE A MORE COMPREHENSIVE DESKTOP APPLICATION, BUNDLING

         9  COMMUNICATIONS AND PRODUCTIVITY APPLICATIONS TO ABSORB

        10  MORE SHARE OF COMPUTING TIME WITH THE GOAL OF BECOMING

        11  USERS' DE-FACTO ENVIRONMENT."

        12           DO YOU SEE THAT?

        13  A.   YES.

        14  Q.   AND IT'S UNDER HEADING "STRATEGIC RATIONALE:  THE

        15  PLAN."  DO YOU SEE THAT?

        16  A.   YES.

        17  Q.   AND YOU WOULD BELIEVE THAT GOLDMAN, SACHS WOULD HAVE

        18  AN INCENTIVE TO GET THE STRATEGIC RATIONALE RIGHT SINCE

        19  IT'S REPRESENTING THE ACQUIRER IN THIS TRANSACTION;

        20  CORRECT?

        21  A.   ONE WOULD SUPPOSE.

        22           AND I CAN'T QUITE TELL FROM THE FACE OF THIS

        23  DOCUMENT WHETHER THIS IS, IN FACT, A DESCRIPTION OF THE

        24  TRANSACTION OR A DESCRIPTION OF WHAT GOLDMAN, SACHS THINKS

        25  THE TRANSACTION OUGHT TO BRING IN ITS OPINION.  IT COULD
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         1  BE EITHER.  I DON'T--I DON'T REALLY KNOW.

         2  Q.   LET ME TELL YOU.  WOULD YOU LOOK AT THE FIRST PAGE.

         3  IT WILL TELL YOU EXACTLY WHAT THIS DOCUMENT IS.  IT'S THE

         4  DOCUMENT THAT WAS USED INTERNALLY AT GOLDMAN, SACHS TO

         5  SUPPORT THE FAIRNESS OPINION.

         6           DO YOU KNOW WHAT A FAIRNESS OPINION IS?

         7  A.   YES.

         8  Q.   GIVE ME, PLEASE, YOUR UNDERSTANDING OF WHAT A

         9  FAIRNESS OPINION IS.

        10  A.   IT'S AN OPINION RENDERED TYPICALLY BY A FINANCIAL

        11  ADVISOR ABOUT THE APPROPRIATENESS OR THE FAIRNESS OF THE

        12  PRICE THAT'S BEING PAID, GIVEN WHAT'S BEING ACQUIRED.

        13  Q.   AND YOU UNDERSTAND THAT INVESTMENT ADVISORS ARE UNDER

        14  PAIN OF SUBSTANTIAL LIABILITY IF THEIR FAIRNESS OPINION IS

        15  FOUND NOT TO BE WELL-FOUNDED?

        16  A.   NOT TO BE--

        17  Q.   WELL-FOUNDED OR ADEQUATELY RESEARCHED.

        18  A.   ADEQUATELY RESEARCHED IS OKAY.  YES, I THINK THAT'S

        19  RIGHT.

        20  Q.   OKAY.  AND THE STATEMENT THAT I'VE HIGHLIGHTED TO YOU

        21  ABOUT EXTENDING THE BROWSER TO BE A MORE COMPREHENSIVE

        22  DESKTOP APPLICATION, THAT IS CONSISTENT, IS IT NOT, WITH

        23  OTHER INTERNAL DOCUMENTS FROM AOL THAT YOU HAVE REVIEWED?

        24  A.   I DON'T REMEMBER.  PROBABLY.

        25  Q.   LET ME ASK YOU TO GO BACK TO PAGE 13 OF THIS
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         1  DOCUMENT, WHICH IS LABELED THE "STRATEGIC RATIONALE:  THE

         2  BENEFITS."  AND UNDER "CLIENT OWNERSHIP," THE LAST ONE, "A

         3  VIABLE ALTERNATIVE TO MICROSOFT IS A BROWSER PROVIDER TO

         4  APOLLO."

         5           DO YOU SEE THAT?

         6  A.   I DO.

         7  Q.   YOU UNDERSTOOD APOLLO WAS THE CODE NAME FOR AOL IN

         8  THE TRANSACTION?

         9  A.   YES, I THINK THAT'S RIGHT.

        10  Q.   AND LEAVING ASIDE THE QUESTION WHETHER YOU BELIEVE

        11  THAT AOL WILL ULTIMATELY CHOOSE TO USE THE NETSCAPE

        12  BROWSING SOFTWARE AS OPPOSED TO INTERNET EXPLORER AS THE

        13  BASIS FOR ITS CLIENT, DO YOU HAVE ANY BASIS TO DISAGREE

        14  THAT AOL HAS NOW ACQUIRED A VIABLE ALTERNATIVE TO

        15  MICROSOFT'S BROWSER?

        16  A.   WELL, HAD NETSCAPE CONTINUED AS AN INDEPENDENT

        17  CORPORATION, THEY WOULD ALSO HAVE BEEN A VIABLE

        18  ALTERNATIVE TO MICROSOFT AS A BROWSER PROVIDER TO AOL.

        19  THE DIFFERENCE HERE IS WHETHER AOL OWNS IT.

        20  Q.   MY QUESTION TO YOU IS WHETHER NETSCAPE--WHETHER AOL

        21  HAD ACQUIRED, QUOTE, A VIABLE ALTERNATIVE TO MICROSOFT AS

        22  A BROWSER PROVIDER TO APOLLO.

        23  A.   YES, IT HAD ACQUIRED IT.

        24  Q.   OKAY.

        25  A.   WHETHER IT WAS PARTICULARLY BETTER OFF BECAUSE IT
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         1  ACQUIRED IT IS A DIFFERENT QUESTION.

         2  Q.   DO YOU HAVE AN UNDERSTANDING WHETHER AOL WORKING

         3  ON--FOCUSING ON THE PAGE WE LOOKED AT A MOMENT AGO THAT

         4  TALKED ABOUT INCREASING BUNDLING OTHER APPLICATIONS

         5  THROUGH THE AOL SERVICE?  DO YOU REMEMBER THAT REFERENCE?

         6  A.   YES.

         7  Q.   DID YOU SEEK TO FIND OUT THROUGH REVIEW OF INTERNAL

         8  DOCUMENTS OR OTHERWISE PRECISELY WHAT KIND OF

         9  DOCUMENTS--EXCUSE ME--WHAT KIND OF APPLICATIONS THE

        10  PARTIES ARE PLANNING?

        11  A.   NO.

        12           MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE

        13  SHOWN DEFENDANT'S EXHIBIT 2442, WHICH IS AN E-MAIL DATED

        14  NOVEMBER 10, 1998, FROM SUN MICROSYSTEMS, ENTITLED "RE:

        15  AOL MEETING FEEDBACK."

        16           (DOCUMENT HANDED TO THE WITNESS.)

        17           MR. LACOVARA:  AND I OFFER 2442 AT THIS TIME.

        18           THE COURT:  THIS IS FROM SUN TO WHOM?

        19           MR. LACOVARA:  IT'S AN INTERNAL SUN COMMUNICATION

        20  REFLECTING A MEETING WITH AOL.

        21           THE COURT:  OKAY.

        22           MR. BOIES:  WAS THIS PRODUCED IN THIS LITIGATION?

        23           MR. LACOVARA:  IT WAS PRODUCED PURSUANT TO

        24  MICROSOFT'S SUBPOENA IN THIS LITIGATION.

        25           MR. BOIES:  IN THIS LITIGATION?
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         1           MR. LACOVARA:  YES.

         2           MR. BOIES:  NO OBJECTION.

         3           THE COURT:  DEFENDANT'S EXHIBIT 2442 IS ADMITTED.

         4                         (DEFENDANT'S EXHIBIT NO. 2442 WAS

         5                          ADMITTED INTO EVIDENCE.)

         6  BY MR. LACOVARA:

         7  Q.   HAVE YOU SEEN THIS DOCUMENT BEFORE, DR. FISHER?

         8  A.   I'M NOT SURE.  I HAVE SEEN SOME DOCUMENTS PRODUCED TO

         9  THAT SUBPOENA BEFORE, BUT WHETHER I HAVE SEEN THIS ONE,

        10  I'M NOT SURE.

        11  Q.   DO YOU KNOW ANYTHING ABOUT THE LITESUITE PRODUCTIVITY

        12  APPLICATION?

        13  A.   NO.

        14  Q.   YOU UNDERSTAND IT TO BE DEVELOPED BY SUN AND WRITTEN

        15  IN JAVA?

        16  A.   I DON'T KNOW.

        17  Q.   OKAY.  COULD YOU LOOK AT THE PARAGRAPH THAT BEGINS,

        18  "YOU MISSED THE EARLIER MEETINGS.  THE LITESUITE

        19  PRODUCTIVITY APP'S IS SOMETHING AOL WOULD VERY MUCH LIKE

        20  TO HAVE.  THE SUITE CONSISTS OF A WORD PROCESSOR,

        21  SPREADSHEET, BOTH STANDARD AND MULTI-DIMENSIONAL AND

        22  PRESENTATION GRAPHICS.  THESE APP'S ARE USING THE

        23  FRAMEWORK."  IT REFERS TO SOME SOFTWARE ARCHITECTURE

        24  DESCRIBED UP ABOVE.

        25           DO YOU SEE THAT?
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         1  A.   YES.

         2  Q.   AND THEN YOU SEE THE NEXT PARAGRAPH, "THE RELEVANT

         3  DISCUSSION THREAD HERE IS, IF WE ASSUME AOL ON THE DESKTOP

         4  WILL HAVE LITESUITE, WHICH MEANS THAT THE FRAMEWORK IS

         5  LOADED"--DO YOU SEE THAT?

         6  A.   YES.

         7  Q.   DO YOU UNDERSTAND WHAT THAT MEANS, DR. FISHER?

         8  A.   IF THE FRAMEWORK IS THE SUN SOFTWARE THAT PERMITS

         9  THESE THINGS TO RUN, THEN I TAKE WHAT THIS MEANS IS

        10  THAT--THAT SENTENCE MEANS THAT IF YOU ASSUME THAT AOL

        11  MEMBERS ON THEIR DESKTOP WILL HAVE LITESUITE OR AOL WILL

        12  PROVIDE LITESUITE TO THEM, THEN THAT WILL IMPLY THAT THE

        13  SUN FRAMEWORK IS ALSO BEING SUPPLIED TO THEM.

        14  Q.   AND IT'S BEING SUPPLIED THROUGH THE AOL CLIENT; IS

        15  THAT YOUR UNDERSTANDING?

        16  A.   YES.

        17           MR. LACOVARA:  YOUR HONOR, AT THIS TIME I WOULD

        18  OFFER UNDER SEAL AT THE REQUEST OF AOL DEFENDANT'S EXHIBIT

        19  2474.  IT'S AN AMERICA ONLINE DOCUMENT ENTITLED "AOL SUN

        20  MEETING 10/23/98, REPORT AND ANALYSIS."

        21           AND POSSIBLY ANTICIPATING MR. BOIES' QUESTIONS,

        22  IT WAS ALSO PRODUCED PURSUANT TO SUBPOENA.  AND I DON'T

        23  INTEND TO QUESTION THE WITNESS ON IT.  I JUST WANT TO

        24  ENTER IT UNDER SEAL, YOUR HONOR.

        25           MR. BOIES:  NO OBJECTION.
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         1           THE COURT:  VERY WELL.  DEFENDANT'S EXHIBIT 2474

         2  IS ADMITTED UNDER SEAL.

         3                         (DEFENDANT'S EXHIBIT NO. 2474 WAS

         4                          ADMITTED INTO EVIDENCE.)

         5  BY MR. LACOVARA:

         6  Q.   OKAY.  NOW, CONTINUING ON THE TOPIC OF AOL'S PLANS,

         7  DO YOU UNDERSTAND THAT AOL IS CONSIDERING BUILDING A

         8  DEVICE WITH WHAT PEOPLE IN THE INDUSTRY MIGHT CALL A "PC

         9  FORM FACTOR"?

        10  A.   I DON'T KNOW WHAT THAT MEANS.

        11  Q.   SOMETHING THAT LOOKS LIKE A PC, PHYSICALLY RESEMBLES

        12  A PC.

        13           HAVE YOU HEARD REPORTS IN THE INDUSTRY ABOUT

        14  THAT?

        15  A.   NO.

        16  Q.   HAVE YOU HEARD REPORTS THAT AOL IS CONSIDERING

        17  BUILDING SUCH A DEVICE IN DISCUSSIONS WITH COMPAQ

        18  COMPUTER?

        19  A.   NO, I DON'T KNOW ANYTHING ABOUT THIS.

        20  Q.   HAVE YOU HEARD DISCUSSIONS THAT WILL AOL IS

        21  CONSIDERING BUILDING AN AOL PC THAT WOULD USE LINUX AS ITS

        22  OPERATING SYSTEM?

        23  A.   NO.

        24  Q.   OKAY.

        25           MR. LACOVARA:  YOUR HONOR, I WOULD OFFER
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         1  DEFENDANT'S EXHIBIT 2424, A NEWS.COM ARTICLE FROM MAY 10,

         2  ENTITLED "AOL CONSIDERING LINUX DEVICE."

         3           MR. BOIES:  YOUR HONOR, MAY I INQUIRE WHETHER

         4  THIS IS BEING OFFERED FOR THE TRUTH OF THE MATTER

         5  ASSERTED?

         6           MR. LACOVARA:  IT'S BEING OFFERED, YOUR HONOR,

         7  ONLY AS THE INDUSTRY REPORT, AT LEAST IN THE PUBLIC

         8  VERSION OF THIS PROCEEDING.

         9           MR. BOIES:  NO OBJECTION ON THAT GROUND, YOUR

        10  HONOR.

        11           THE COURT:  DEFENDANT'S 2424 IS ADMITTED.

        12                         (DEFENDANT'S EXHIBIT NO. 2424 WAS

        13                          ADMITTED INTO EVIDENCE.)

        14  BY MR. LACOVARA:

        15  Q.   IF I COULD DIRECT YOUR ATTENTION, DR. FISHER, AFTER

        16  YOU'VE HAD AN ADEQUATE OPPORTUNITY TO REVIEW THIS DOCUMENT

        17  IN TOTO, I WOULD LIKE YOU TO LOOK AT PAGE TWO.

        18           THE COURT:  WHAT DID YOU CALL IT?  A NEWS

        19  RELEASE?

        20           MR. LACOVARA:  IT'S A WEB SITE CALLED NEWS.COM

        21  RUN BY A NEWS-GATHERING SERVICE CALLED "C/NET."

        22           THE COURT:  OKAY.

        23           THE WITNESS:  YES.

        24  BY MR. LACOVARA:

        25  Q.   OKAY.  I TAKE IT YOU HAVEN'T SEEN THIS BEFORE?
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         1  A.   NO, I HAVEN'T.

         2  Q.   IT SPEAKS ABOUT SUBJECTS OF WHICH YOU HAD NO

         3  KNOWLEDGE PRIOR TO TAKING THE STAND TODAY?

         4  A.   THAT'S CORRECT.

         5  Q.   IF YOU LOOK AT THE SECOND PAGE WHERE IT TALKS

         6  ABOUT--IT'S THE--IT'S HARD TO DESCRIBE.  THE

         7  PARAGRAPH--TWO PARAGRAPHS ABOVE WHERE IT SAYS, QUOTE,

         8  SNAPSHOT, DO YOU SEE THAT?  SPENCER DECLINED TO COMMENT.

         9  DO YOU SEE THAT?

        10  A.   I'M SORRY, YOU MEAN THE PARAGRAPH BEGINNING

        11  "SPENCER"?

        12  Q.   YES, I DO.

        13  A.   YES, I SEE IT.

        14  Q.   AND IT SAYS, "SPENCER DECLINED TO COMMENT ON WHETHER

        15  CALDERA SYSTEMS WAS WORKING WITH AOL ON SUCH DEVICES, BUT

        16  HE DID SAY THERE WERE A LOT OF PILOT PROGRAMS RIGHT NOW

        17  INVESTIGATING LINUX CLIENTS."

        18  A.   YES.

        19  Q.   DO YOU UNDERSTAND WHAT'S MEANT BY "LINUX CLIENTS" IN

        20  THAT CONTEXT?

        21  A.   I THINK THEY WOULD BE DEVICES THAT COMMUNICATE WITH

        22  THE INTERNET, AND THE DEVICES, THEMSELVES, WOULD USE LINUX

        23  OPERATING SYSTEMS.

        24  Q.   AND DO YOU KNOW WHETHER THOSE, TO USE THE INDUSTRY

        25  TERM OF ART, DO YOU KNOW WHAT FORM FACTOR THOSE DEVICES
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         1  ARE, WHETHER THEY'RE PC'S OR MC'S OR HAND-HELDS OR

         2  SOMETHING ELSE?

         3  A.   NO, I DON'T KNOW.

         4  Q.   OKAY.  NOW, IN THINKING ABOUT THE SIGNIFICANCE OF

         5  AOL'S STATED INTENTION TO DEVELOP DESKTOP APPLICATIONS

         6  THAT WOULD BE PART OF ITS CLIENT SERVICE AND TO BECOME THE

         7  DE-FACTO USER ENVIRONMENT, AS WE SAW IN THE GOLDMAN, SACHS

         8  DOCUMENT, DID YOU THINK IT MIGHT BE APPROPRIATE TO REVIEW

         9  MICROSOFT DOCUMENTS TO SEE WHAT MICROSOFT THOUGHT ABOUT

        10  THIS TRANSACTION AND AOL'S PLANS?

        11  A.   I DIDN'T.  I WAS CONCERNED WITH--AND I AM CONCERNED

        12  WITH THE AOL TRANSACTION PRIMARILY ON THE QUESTION OF

        13  WHETHER THAT MEANT THAT AOL WAS LIKELY TO ADOPT THE

        14  NETSCAPE BROWSER IN PLACE OF MICROSOFT.

        15  Q.   WELL, LET ME GO TO THAT QUESTION RIGHT NOW BECAUSE I

        16  SEE WE ARE GETTING CLOSE TO A BREAK, AND WE SHOULD--

        17           THE COURT:  WOULD THIS BE A GOOD TIME TO TAKE THE

        18  BREAK?  OR ARE YOU ON A RUN?

        19           MR. LACOVARA:  THAT'S YOUR CALL, NOT MINE.  IF

        20  THE COURT PREFERRED--

        21           THE COURT:  LET'S TAKE A RECESS.

        22           (BRIEF RECESS.)

        23           MR. LACOVARA:  THANK YOU.

        24  BY MR. LACOVARA:

        25  Q.   DR. FISHER, TO CONTINUE ON THE TOPIC THAT HAD BEEN
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         1  INTRODUCED SHORTLY BEFORE MY RUN WAS ENDED, I WOULD LIKE

         2  TO TALK TO YOU SOME ABOUT THE AOL/NETSCAPE TRANSACTION AND

         3  TALK ABOUT SOFTWARE DISTRIBUTION AND IE A LITTLE BIT.

         4           MR. LACOVARA:  TO BEGIN THAT DISCUSSION, THOUGH,

         5  YOUR HONOR, I WOULD LIKE TO MOVE INTO EVIDENCE DEFENDANT'S

         6  EXHIBIT 2463, WHICH ARE--IT'S THREE DOCUMENTS TOGETHER:

         7  THE STRATEGIC DEVELOPMENT AND MARKETING AGREEMENT, THE

         8  TECHNOLOGY LICENSE, AND THE JOINT DEVELOPMENT AGREEMENT

         9  EXECUTED BY SUN AND AOL.

        10           AND I WILL OFFER THEM UNDER SEAL BECAUSE REDACTED

        11  VERSIONS OF THESE DOCUMENTS HAVE BEEN MADE PUBLIC, BUT

        12  THESE ARE THE UNREDACTED VERSIONS.

        13           THE COURT:  VERY WELL.

        14           MR. LACOVARA:  SO, EXHIBIT 2463 BEING OFFERED

        15  UNDER SEAL.

        16           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        17           THE COURT:  DEFENDANT'S 2463 IS ADMITTED UNDER

        18  SEAL.

        19                         (DEFENDANT'S EXHIBIT NO. 2463 WAS

        20                          ADMITTED INTO EVIDENCE.)

        21  BY MR. LACOVARA:

        22  Q.   PROFESSOR FISHER, YOU TESTIFIED YESTERDAY IN RESPONSE

        23  TO A QUESTION FROM MR. BOIES THAT YOU HAD PERFORMED AN

        24  ANALYSIS TO DETERMINE WHETHER AOL PAID A HIGH PRICE FOR

        25  NETSCAPE OR A PRICE THAT SEEMED TO INDICATE TO YOU
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         1  SUBSTANTIAL VALUE IN THE BROWSER; IS THAT A FAIR SUMMARY

         2  OF YOUR TESTIMONY?

         3  A.   YES.  I INDICATED ALSO THAT THERE WAS SOME

         4  DIFFICULTIES IN DOING THAT.

         5  Q.   OKAY.  DO YOU HAVE CUSTODY OR CONTROL OVER THAT

         6  ANALYSIS?

         7  A.   CUSTODY, NO.  CONTROL, YES.

         8  Q.   MAY I REQUEST THAT YOU PROVIDE ME A COPY OF THAT

         9  ANALYSIS BY TOMORROW MORNING?

        10  A.   YOU MAY, AND NO DOUBT THAT I WILL.

        11           I DON'T MEAN "NO DOUBT."  I ASSUME THAT WE WILL.

        12  Q.   ALL RIGHT.  NOW, YOU TESTIFIED YESTERDAY THAT YOUR

        13  ECONOMIC ANALYSIS INDICATED THAT IT WAS, QUOTE, VERY, VERY

        14  LIKELY, CLOSED QUOTE, THAT AMERICA ONLINE WOULD CONTINUE

        15  TO USE INTERNET EXPLORER TECHNOLOGIES.

        16  A.   YES.

        17  Q.   AND THAT IS YOUR VIEW?

        18  A.   WELL, LET ME SAY THAT A LITTLE BIT MORE PRECISELY.

        19  MY VIEW IS IN TWO PARTS.  ONE, IT IS VERY, VERY LIKELY

        20  THAT THE MERGER WILL HAVE NO EFFECT ON THAT DECISION, AND

        21  I BELIEVE THAT DECISION WILL CONTINUE TO BE TO STAY WITH

        22  INTERNET EXPLORER.

        23  Q.   OKAY.  AND YOUR POSITION OR YOUR VIEW IS CONSISTENT

        24  WITH STATEMENTS MADE PUBLICLY BY MR. CASE AT HIS

        25  DEPOSITION IN THIS ACTION AND PUBLICLY BY REPRESENTATIVES
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         1  OF AOL IN OTHER CONTEXTS; IS THAT A FAIR STATEMENT?

         2  A.   YES.

         3  Q.   AND HAVE YOU REVIEWED INTERNAL DOCUMENTS,

         4  SPECIFICALLY PUBLIC RELATIONS OR COMMUNICATION PLAN

         5  DOCUMENTS, THAT TALK ABOUT WHAT AOL'S PUBLIC POSITIONING

         6  ON THE CONTINUING USE OF INTERNET EXPLORER MUST BE OR

         7  SHOULD BE?

         8  A.   I THINK SO.  I'M NOT SURE.

         9  Q.   OKAY.  AND DO YOU REGARD THE DOCUMENTS--WITHOUT

        10  DIVULGING THE CONTENTS OF THEM, NECESSARILY, DO YOU REGARD

        11  THOSE DOCUMENTS AS CONSISTENT WITH THE PUBLIC STATEMENTS

        12  OF AOL--

        13  A.   I DON'T HAVE A GOOD ENOUGH MEMORY OF THE DOCUMENTS TO

        14  TELL YOU THAT.

        15           MR. LACOVARA:  YOUR HONOR, I WOULD LIKE TO OFFER

        16  A DOCUMENT ENTITLED "ODYSSEY COMMUNICATIONS OVERVIEW."

        17  BY MR. LACOVARA:

        18  Q.   AND MAY I ASK A FOUNDATION QUESTION FIRST, PLEASE.

        19           DR. FISHER, YOU UNDERSTOOD ODYSSEY TO BE THE CODE

        20  NAME FOR NETSCAPE?

        21  A.   YES.

        22  Q.   AND IN SOME RESPECT, THE CODE NAME FOR THE

        23  TRANSACTION AS A WHOLE?

        24  A.   WHEN USED BY AOL, YES.

        25           MR. LACOVARA:  AND THIS DOCUMENT IS A DRAFT, YOUR

                                                           58

         1  HONOR, DATED NOVEMBER 3RD, 1998.  IT'S BEEN MARKED

         2  DEFENDANT'S EXHIBIT 2445.  AND BECAUSE AOL TAKES THE

         3  POSITION THIS DOCUMENT SHOULD BE MAINTAINED UNDER SEAL,

         4  MICROSOFT WILL OFFER IT UNDER SEAL AT THIS TIME.

         5           THE WITNESS:  COULD I ASK A MINISTERIAL QUESTION,

         6  AS IT WERE?

         7  BY MR. LACOVARA:

         8  Q.   CERTAINLY.

         9  A.   YOU ARE GIVING ME VARIOUS DOCUMENTS MARKED UNDER

        10  SEAL, AND THEY ARE SITTING UP HERE.  DO YOU WANT ME TO DO

        11  SOMETHING PARTICULAR WITH THEM?

        12  Q.   NO.  UNLESS I ASK YOU A QUESTION, I DON'T NECESSARILY

        13  MEAN FOR YOU TO HAVE THE DOCUMENTS.  SO, WE WILL COLLECT

        14  THEM AT THE END OF THE DAY.

        15  A.   FINE.

        16           MR. LACOVARA:  2445 BEING OFFERED UNDER SEAL.

        17           MR. BOIES:  YOUR HONOR, MAY I ASK WHETHER THERE

        18  IS ANY EVIDENCE AVAILABLE AS TO THE FOUNDATION FOR THIS

        19  DOCUMENT, WHO PREPARED IT AND ON WHAT BASIS?

        20           MR. LACOVARA:  WELL, THE ONLY FOUNDATION IS MY

        21  CONVERSATIONS WITH AOL'S COUNSEL INDICATE THAT IT WAS A

        22  DOCUMENT PREPARED BY THE AOL PR STAFF--EXCUSE ME--BY THE

        23  NETSCAPE PR STAFF PRIOR TO THE COMMENCEMENT OF THE

        24  TRANSACTION.

        25           MR. BOIES:  NO OBJECTION, YOUR HONOR.

                                                           59

         1           THE COURT:  ALL RIGHT.  DEFENDANT'S 2445--IS THAT

         2  RIGHT?--IS ADMITTED UNDER SEAL.

         3                         (DEFENDANT'S EXHIBIT NO. 2445 WAS

         4                          ADMITTED INTO EVIDENCE.)

         5  BY MR. LACOVARA:

         6  Q.   NOW, DR. FISHER, DO YOU BELIEVE THAT THE AOL,

         7  NETSCAPE AND SUN TRANSACTIONS WILL LEAD TO THE WIDER

         8  ADOPTION AND DISTRIBUTION OF JAVA AND JAVA-BASED

         9  APPLICATIONS?

        10  A.   I DON'T KNOW.

        11  Q.   HAVE YOU LOOKED INTO THAT QUESTION IN ASSESSING THE

        12  RELEVANCE, IF ANY, OF THE NETSCAPE, AOL AND SUN

        13  TRANSACTIONS TO THIS CASE?

        14  A.   WELL, I HAVE FOCUSED MAINLY, AS I SAID, IN

        15  CONSIDERING THIS TRANSACTION ON WHETHER IE IS GOING TO BE

        16  CONTINUED TO BE USED BY AOL.  I HAVEN'T FOCUSED ON THE

        17  JAVA QUESTION.  I ASSUME IT IS TRUE THAT SUN'S PART--AND

        18  SUN BELIEVES THAT IT'S GOING TO GAIN FROM COOPERATION WITH

        19  AOL AND THE OTHER PARTS IN THE TRANSACTION.  THAT MAY

        20  INVOLVE JAVA, BUT I DON'T KNOW.

        21  Q.   OKAY.  WELL, LET ME ASK YOU TO TAKE A LOOK AT A

        22  PCWEEK ONLINE ARTICLE, DEFENDANT'S 2410--WHICH I WOULD ASK

        23  TO BE PLACED IN FRONT OF THE WITNESS--ENTITLED "SUN JAVA

        24  TO CASH IN ON AOL/NETSCAPE DEAL," DATED MARCH 1ST, 1999.

        25           (DOCUMENT HANDED TO THE WITNESS.)
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         1           MR. LACOVARA:  AND I WOULD OFFER 2410 AT THIS

         2  TIME.

         3           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         4           THE COURT:  DEFENDANT'S 2410 IS ADMITTED.

         5                         (DEFENDANT'S EXHIBIT NO. 2410 WAS

         6                          ADMITTED INTO EVIDENCE.)

         7  BY MR. LACOVARA:

         8  Q.   LET ME DIRECT YOUR ATTENTION, PLEASE, DR. FISHER, TO

         9  THE THIRD PARAGRAPH--FIRST OF ALL, DO YOU KNOW WHO ALAN

        10  BARATZ IS?

        11  A.   WELL, IT SAYS WHO IT IS.  I DON'T--AND I HAVE SEEN

        12  THE NAME BEFORE.  I WOULDN'T HAVE REMEMBERED IT

        13  INDEPENDENTLY.

        14  Q.   AND WHAT IT SAYS HERE IS HE'S THE PRESIDENT OF SUN'S

        15  JAVA DIVISION, JAVASOFT; IS THAT RIGHT?

        16  A.   YES.

        17  Q.   AND DO YOU SEE THE QUOTE ATTRIBUTED TO HIM, "OUR

        18  PLANS FOR DISTRIBUTION ARE TO LEVERAGE VEHICLES OTHER THAN

        19  VEHICLE MICROSOFT"?  DO YOU SEE THAT?

        20  A.   YES.

        21  Q.   AND HE SAYS, "THE POINT IS TO GET," AND IN BRACKETS

        22  IT SAYS "JAVA 2" OUT THROUGH A COUPLE OF DIFFERENT

        23  DISTRIBUTION CHANNELS, AND THEN DELIVER IT IN SUCH A WAY

        24  THAT WHILE IT MAY HAVE GOTTEN PUT ON THE HARD DRIVE

        25  BECAUSE YOU INSTALLED COMMUNICATOR, ANY APPLICATION CAN
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         1  USE IT ONCE IT'S THERE?  DO YOU SEE THAT?

         2  A.   I DO.

         3  Q.   DO YOU KNOW WHAT THE REFERENCE TO "JAVA 2" MEANS?

         4  A.   NO.

         5  Q.   DO YOU KNOW WHAT JDK 1.2 IS?

         6  A.   NO, I DON'T REMEMBER.

         7  Q.   DO YOU UNDERSTAND JAVA TO BE DEVELOPING--EXCUSE

         8  ME--SUN TO HAVE DEVELOPED A NEW VERSION OF THE JAVA

         9  DEVELOPMENT KIT AND THE WHOLE JAVA PACKAGE?

        10  A.   THAT'S WHAT THE NAME--THE INITIALS YOU GAVE SUGGEST,

        11  BUT I DON'T RECALL THAT.

        12  Q.   OKAY.  DID YOU CONSIDER, IN COMING TO YOUR OPINIONS

        13  ABOUT THE SIGNIFICANCE OF THE AOL, SUN AND NETSCAPE

        14  TRANSACTIONS, THE SORTS OF PHENOMENA THAT MR. BARATZ IS

        15  TALKING ABOUT HERE; NAMELY, USING COMMUNICATOR AS A JAVA

        16  DISTRIBUTION VEHICLE?

        17  A.   NO.  IT'S NOT CLEAR TO ME, BUT I WONDERED ABOUT THAT

        18  WHEN I READ IT.  IT'S NOT CLEAR TO ME WHAT ROLE

        19  COMMUNICATOR IS LIKELY TO PLAY HERE.

        20  Q.   OKAY.  ALL RIGHT.  WELL, LET ME ASK YOU TO RETURN TO

        21  THE QUESTION YOU RAISED A FEW MOMENTS AGO.  IF I

        22  UNDERSTOOD YOU CORRECTLY, YOU SAID THAT YOUR FOCUS IN

        23  THINKING ABOUT AOL HAD BEEN TO SEE WHETHER YOU THOUGHT IT

        24  WAS LIKELY THAT AOL WOULD CONTINUE TO USE IE OR NOT?

        25  A.   YES.
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         1  Q.   ALL RIGHT.

         2           MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE

         3  SHOWN DEFENDANT'S EXHIBIT 2449, A SUN E-MAIL FROM JULY

         4  2ND, 1998, ENTITLED "AOL STATUS UPDATE."  AND THIS WAS

         5  PRODUCED PURSUANT TO OUR--TO MICROSOFT'S SUBPOENA IN THIS

         6  LITIGATION.

         7           (DOCUMENT HANDED TO THE WITNESS.)

         8           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         9           THE COURT:  DEFENDANT'S 2449 IS ADMITTED.

        10                         (DEFENDANT'S EXHIBIT NO. 2449 WAS

        11                          ADMITTED INTO EVIDENCE.)

        12  BY MR. LACOVARA:

        13  Q.   OKAY, DR. FISHER, I WOULD FIRST LIKE YOU TO LOOK AT

        14  THE PARAGRAPH AFTER THE WORD "HELLO."

        15  A.   I'M SORRY, AFTER THE WORD WHICH?

        16  Q.   HELLO.

        17  A.   I'M SORRY, HELLO.

        18  Q.   BILL RADUCHEL AND THE AOL VIRTUAL STRATEGIC TEAM.

        19  A.   YES.

        20  Q.   DO YOU KNOW WHO BILL RADUCHEL IS?

        21  A.   HE'S SOMEBODY AT SUN.

        22  Q.   HE HAPPENS TO BE ONE OF THE MOST SENIOR EXECUTIVES AT

        23  SUN?

        24  A.   PROBABLY.

        25  Q.   IT SAYS HE MET WITH, AND THE VIRTUAL STRATEGIC TEAM
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         1  MET WITH MILES GILBURNE.

         2           DO YOU KNOW WHO MILES GILBURNE IS?

         3  A.   HE'S AN AOL PERSON.

         4  Q.   IS HE A SENIOR VICE PRESIDENT OF CORPORATE

         5  DEVELOPMENT?

         6  A.   THAT'S WHAT IT SAYS.  I DON'T REMEMBER THAT

         7  INDEPENDENTLY.

         8  Q.   DO YOU REMEMBER IN MR. CASE'S DEPOSITION THAT HE

         9  TESTIFIED THAT MILES GILBURNE WAS THE PERSON WHO

        10  NEGOTIATED THE DEAL WITH SUN AND NETSCAPE PRINCIPALLY?

        11  A.   YES.

        12  Q.   AND ALSO WITH BARRY SHULER, PRESIDENT OF AOL

        13  INTERACTIVE SERVICES.

        14           DO YOU SEE THAT?

        15  A.   YES.

        16  Q.   AND AM I FAIRLY DESCRIBING THIS DOCUMENT, THAT IT

        17  APPEARS TO REPORT ON A MEETING THAT WAS HELD ON JUNE 29TH?

        18  A.   YES.

        19  Q.   COULD YOU LOOK AT THE FIRST PARAGRAPH WITH A STAR,

        20  EXISTING PC DESKTOP.  THE AOL RELEASE WILL BE THE LAST

        21  MICROSOFT--

        22  A.   THAT'S NOT WHAT IT SAYS.

        23  Q.   EXCUSE ME, THE 4.0 RELEASE WILL BE THE LAST MICROSOFT

        24  WINDOWS/IE 4.0 VERSION.  ANTICIPATED TIME TO COMPLETE THE

        25  5.0 JAVA VERSION IS 18 TO 24 MONTHS.
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         1           MR. LACOVARA:  AND I SHOULD APOLOGIZE TO THE

         2  COURT.  THESE MARKS WERE PLACED ON THIS DOCUMENT BY ONE OF

         3  MY COLLEAGUES.  I HOPE THEY'RE NOT ON THE COPY THAT WAS

         4  ENTERED INTO EVIDENCE.

         5           THE WITNESS:  THEY'RE NOT IN MY COPY.

         6           MR. LACOVARA:  WELL, FOR THOSE WHO ARE LOOKING AT

         7  IT ON THE SCREEN, THEY COME FROM MY SHOP, NOT FROM SUN OR

         8  AOL.

         9  BY MR. LACOVARA:

        10  Q.   DO YOU SEE THAT?

        11  A.   YES.

        12  Q.   DID YOU REVIEW THAT DOCUMENT BEFORE TESTIFYING?

        13  A.   I DON'T REMEMBER THIS DOCUMENT, NO.

        14  Q.   OKAY.  DO YOU SEE THE REFERENCE TO THE ANTICIPATED

        15  TIME TO COMPLETE THE 5.0 JAVA VERSION IS 18 TO 24 MONTHS?

        16  A.   YES.

        17  Q.   HAVE YOU SEEN OTHER DOCUMENTS THAT TALKED ABOUT THE

        18  DEVELOPMENT OF A JAVA VERSION OF THE AOL CLIENT?

        19  A.   BY THE WAY, THIS WOULD NOT--AS I UNDERSTAND IT, THIS

        20  WOULD NOT HAVE TO DO WITH WHETHER AOL CONTINUES WITH IE IN

        21  THE FORM THAT IT HAS NOW.  THIS WOULD HAVE TO DO WITH THE

        22  DEVELOPMENT OF THE PARTICULAR SORT OF THING WE WERE

        23  TALKING ABOUT BEFORE, THE CLIENT FOR AN AOL NETWORK

        24  COMPUTER.

        25  Q.   DR. FISHER, I DON'T MEAN TO INTERRUPT, BUT IT SAYS AN
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         1  EXISTING PC DESKTOP.

         2  A.   I KNOW WHAT IT SAYS.

         3  Q.   AND DO YOU UNDERSTAND THAT TO REFER TO SOMETHING

         4  OTHER THAN THE PC, NAMELY TO THE NETWORK COMPUTER?  IS

         5  THAT YOUR TESTIMONY?

         6  A.   I DON'T KNOW WHAT THAT REFERS TO.

         7  Q.   OKAY.

         8  A.   AND I CERTAINLY DON'T KNOW ABOUT THIS BUSINESS ABOUT

         9  ANTICIPATED TIME TO COMPLETE THE 5.0 JAVA VERSION.

        10  Q.   WELL, LET'S PULL BACK, IF WE CAN--

        11  A.   BY THE WAY, THE PROPOSITION THAT THE 4.0 RELEASE

        12  WOULD BE THE LAST MICROSOFT WINDOWS/IE 4.0 VERSION IS NOT

        13  SURPRISING SINCE MICROSOFT WAS ABOUT TO RELEASE IE 5.0.

        14  Q.   YES.  AND IT DOES SAY THAT THE AOL 5.0 WOULD BE IN

        15  JAVA, DOESN'T IT, DR. FISHER?

        16  A.   I'M SORRY?

        17  Q.   IT SAYS THE AOL 5.0 WOULD BE IN JAVA?

        18  A.   IT SAYS SOMETHING ABOUT A 5.0 JAVA VERSION.  I DON'T

        19  KNOW WHAT IT MEANS.

        20  Q.   NOW, JUST TO ADDRESS ANY LACK OF CLARITY THAT MAY

        21  HAVE CREPT INTO OUR DISCUSSION, IF YOU LOOK AT THESE

        22  STARRED PARAGRAPHS, STARTING WITH THE ONE I READ TO YOU

        23  THAT SAYS "EXISTING PC DESKTOP," IS IT FAIR TO SAY THAT

        24  EACH ONE TALKS ABOUT A DIFFERENT KIND OF DEVICE, NAMELY

        25  THE FIRST A PC, THE SECOND A SET-TOP BOX, THE THIRD A

                                                           66

         1  BROAD-BAND SET-TOP BOX, THE FOURTH AN AOL PC, AND THE

         2  FIFTH A NOMAD DEVICE?

         3  A.   YES.

         4  Q.   OKAY.  LOOK AT THE PARAGRAPH THAT REFERS TO THE AOL

         5  PC.  AND IT SAYS, "IT WILL BE BASED ON THE JAVA PC FOR ALL

         6  INTEL PLATFORMS."

         7  A.   YES.

         8  Q.   THEN IT SAYS, "SUN/AOL WILL JOINTLY INVESTIGATE

         9  CONSUMER ELECTRONIC COMPANIES AND COMPUTER COMPANIES AS

        10  POTENTIAL HARDWARE PLATFORMS."

        11           DO YOU SEE THAT?

        12  A.   I DO.

        13  Q.   WHAT'S THE NEXT PHRASE?

        14  A.   "NO MICROSOFT CONTENT."

        15  Q.   YOU SEE THAT?

        16  A.   YES.

        17  Q.   "NON-INTEL PLATFORMS WOULD UTILIZE THE SUN SOFTWARE

        18  STACK."

        19           DO YOU SEE THAT?

        20  A.   YES.

        21  Q.   "AOL PCS AND JAVA PCS COULD HIT THE MARKET IN FALL

        22  1998."

        23           I ASSUME THAT IS A TYPO, BUT WE WILL SEE.

        24  A.   WELL, COULD IS COULD.  I DON'T BELIEVE THAT HAPPENED.

        25  Q.   OKAY.  DID YOU--YOU DID NOT REVIEW THIS DOCUMENT?
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         1  A.   I DON'T REMEMBER THE DOCUMENT, NO.

         2  Q.   NOW, YOU TESTIFIED EARLIER THAT CONTEMPORANEOUS

         3  DOCUMENTS, YOU THOUGHT, WERE OFTENTIMES THE BEST EVIDENCE

         4  FOR DOING YOUR ECONOMIC ANALYSIS; DO YOU REMEMBER THAT

         5  TESTIMONY?

         6  A.   YES.

         7  Q.   DID YOU ASK TO SEE THE CONTEMPORANEOUS DOCUMENTS OF

         8  THE PEOPLE NEGOTIATING THIS TRANSACTION, OR DID YOU FEEL

         9  COMFORTABLE RELYING ON WHAT THEY SAID SUBSEQUENT TO THE

        10  TRANSACTION PUBLICLY OR FOR PUBLIC CONSUMPTION?

        11  A.   I SAW SOME OF THE DOCUMENTS THAT WERE

        12  CONTEMPORANEOUS.

        13           I ALSO DID AN ECONOMIC ANALYSIS ON WHAT WAS

        14  LIKELY TO HAPPEN ABOUT THE PARTICULAR ISSUE I WAS FOCUSING

        15  ON, AND DISCOVERED THAT WHAT THEY WERE SAYING WAS EXACTLY

        16  WHAT I WOULD EXPECT THEM TO SAY.

        17  Q.   OKAY.  LET ME ASK YOU--

        18           THE COURT:  I'M NOT SURE WHAT YOUR STRATEGY IS

        19  HERE.  YOU HAVE SHOWN THIS WITNESS A NUMBER OF DOCUMENTS

        20  WITH WHICH HE IS NOT FAMILIAR AND DID NOT FACTOR THEM INTO

        21  HIS OPINIONS.  SOME OF THEM ARE AMBIGUOUS OR CRYPTIC.  I'M

        22  NOT SUGGESTING THAT THESE DOCUMENTS SHOULDN'T COME IN, BUT

        23  I'M NOT SURE THAT HIS CROSS-EXAMINATION SHOULD BE THE

        24  VEHICLE FOR THEIR COMING IN.  I WOULD MUCH PREFER TO HEAR

        25  FROM REPRESENTATIVES OF AOL OR SUN OR NETSCAPE AS TO THE
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         1  SIGNIFICANCE OF THESE DOCUMENTS AND THE EXTENT TO WHICH

         2  THEY REPRESENT CURRENT THINKING ABOUT THE NATURE OF THE

         3  RELATIONSHIP.

         4           MR. LACOVARA:  WELL, WE CAN CERTAINLY EXAMINE THE

         5  AOL WITNESS ON THESE DOCUMENTS AS WELL, YOUR HONOR, BUT

         6  THE WITNESS HAS TESTIFIED TO AN ANALYSIS HE'S DONE THAT

         7  PURPORTS TO CAPTURE WHAT HE THINKS THE PARTIES WILL DO,

         8  AND I THINK I'M ATTEMPTING TO EXPLAIN--

         9           THE COURT:  HE ALSO SAID THAT HE WAS RELYING UPON

        10  THE FACT THAT A CONTRACT WAS EXECUTED TO EXTEND THE

        11  RELATIONSHIP BETWEEN MICROSOFT AND AOL FOR ANOTHER TWO

        12  YEARS.

        13           MR. LACOVARA:  I THINK THAT'S NOT ACTUALLY

        14  CORRECT, YOUR HONOR.  IT'S THAT AOL DID NOT EXERCISE A

        15  TERMINATION PROVISION.

        16           THE COURT:  ALL RIGHT, FAIR ENOUGH.

        17           MR. LACOVARA:  IF I MAY, YOUR HONOR--

        18           THE COURT:  THE EXISTENCE OF THESE DOCUMENTS DOES

        19  CALL INTO THE QUESTION THE ACCURACY OF HIS FORECAST FOR

        20  THE FUTURE, BUT YOU MADE THE POINT.  AND IF THESE

        21  DOCUMENTS ARE COMING IN FOR THE TRUTH OF WHAT IS CONTAINED

        22  IN THEM, IT'S GOING TO BE DIFFICULT FOR ME TO ACCEPT THEM

        23  WITH NOBODY TO VOUCH FOR THEM.

        24           MR. LACOVARA:  WE UNFORTUNATELY DO NOT HAVE A SUN

        25  WITNESS COMING TO TRIAL, YOUR HONOR.

                                                           69

         1           THE COURT:  YOU DO HAVE AN AOL WITNESS.

         2           MR. LACOVARA:  YES, BUT HE WAS NOT AN ATTENDEE AT

         3  THIS MEETING.

         4           IS THE COURT SUGGESTING I NOT EXAMINE THE

         5  WITNESS--

         6           THE COURT:  ALL I'M SUGGESTING IS IF YOUR POINT

         7  IS TO SHOW THAT THERE ARE DOCUMENTS OUT THERE WHICH CALL

         8  INTO QUESTION HIS PROGNOSTICATION, THE POINT HAS BEEN

         9  MADE, AND YOU DON'T HAVE TO GO ANY FURTHER WITH IT.  AND

        10  IF THESE DOCUMENTS CAN OR SHOULD COME IN, THEN THEY COULD

        11  COME IN INDEPENDENTLY OF ANYTHING HE CAN CONTRIBUTE TO A

        12  FOUNDATION FOR THEM.

        13           MR. LACOVARA:  ALL RIGHT.  A FAIR POINT, YOUR

        14  HONOR.  LET ME JUST OFFER THE NEXT TWO DOCUMENTS I WAS

        15  GOING TO SHOW TO THE WITNESS.

        16           AND I WOULD OFFER INTO EVIDENCE DEFENDANT'S

        17  EXHIBIT 2452, WHICH IS A SUN DOCUMENT ENTITLED "AOL HIGH

        18  LEVEL ARCHITECTURE."

        19           THE COURT:  DATED...

        20           MR. LACOVARA:  PARDON?

        21           THE COURT:  DATED...

        22           MR. LACOVARA:  IT'S UNDATED.  IT'S A SERIES OF

        23  SLIDES.

        24           THE COURT:  COULD YOU PUT A TIME FRAME ON THEM?

        25           THAT'S ANOTHER MATTER THAT I HAVE SOME CONCERN
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         1  ABOUT IN INTERROGATING THIS WITNESS ABOUT THE DOCUMENTS

         2  YOU HAD MOST RECENTLY BEEN USING, AND THAT IS THAT THEY

         3  ARE ALL DATED, AT THE LATEST, LAST FALL.  AND I DON'T KNOW

         4  WHETHER THAT REPRESENTS CURRENT THINKING OR WHETHER THAT'S

         5  NOW JUST WISHFUL THINKING OF THE PAST.

         6           MR. LACOVARA:  WE WILL CERTAINLY RETURN TO THAT

         7  SUBJECT WITH MR. COLBURN.

         8           THE COURT:  ALL RIGHT.  2452.  ANY OBJECTION?

         9           MR. BOIES:  YOUR HONOR, COULD I INQUIRE WHETHER

        10  THERE IS ANY FOUNDATION OF WHO PREPARED THIS DOCUMENT?

        11           MR. LACOVARA:  WE BELIEVE IT WAS PREPARED IN

        12  CONNECTION WITH THE PRESENTATION MADE IN SEPTEMBER BY--I'M

        13  FORGETTING THE NAME, BUT IF YOU GIVE ME ONE SECOND...

        14           MR. BOIES:  WAS IT PREPARED BY SUN?

        15           MR. LACOVARA:  YES, IT WAS PREPARED BY SUN, BY--I

        16  BELIEVE BY MR. TRIBBLE, BUT I WILL CHECK INTO THAT.

        17           MR. BOIES:  YOUR HONOR, NO OBJECTION.

        18           THE COURT:  ALL RIGHT.  DEFENDANT'S 2452 IS

        19  ADMITTED.

        20                         (DEFENDANT'S EXHIBIT NO. 2452 WAS

        21                          ADMITTED INTO EVIDENCE.)

        22           MR. LACOVARA:  AND THEN DEFENDANT'S 2453, WHICH

        23  IS ENTITLED THE "ODYSSEY DRAFT WORK PLAN AND PRICE

        24  LIST"--IT'S A DRAFT--AND DATED NOVEMBER 16, 1998.  IT'S

        25  ALSO A SUN DOCUMENT PRODUCED PURSUANT TO SUBPOENA.
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         1           MR. BOIES:  IS THERE ANY FOUNDATION AS TO WHO

         2  PREPARED THIS DOCUMENT?

         3           MR. LACOVARA:  I BELIEVE IN MR. POPOV'S

         4  DEPOSITION HE TESTIFIED AS TO THE PEOPLE WHO WERE IN THE

         5  WORK PLAN GROUP.

         6           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         7           THE COURT:  ALL RIGHT.  DEFENDANT'S 2453 IS

         8  ADMITTED.

         9                         (DEFENDANT'S EXHIBIT NO. 2453 WAS

        10                          ADMITTED INTO EVIDENCE.)

        11  BY MR. LACOVARA:

        12  Q.   NOW, DR. FISHER, DO YOU KNOW WHAT THE GECKO LAYOUT

        13  ENGINE IS?

        14           THE COURT:  WHAT THE WHO?

        15           MR. LACOVARA:  GECKO, G-E-C-K-O, LAYOUT ENGINE

        16  DEVELOPED BY NETSCAPE IS.

        17           THE WITNESS:  THE ANSWER TO THAT IS I CERTAINLY

        18  HAVE KNOWN WHAT IT IS.  I DON'T, AS I SIT HERE, REMEMBER.

        19  BY MR. LACOVARA:

        20  Q.   DO YOU UNDERSTAND--

        21  A.   IT'S CERTAINLY VERY MUCH NOT AN UNFAMILIAR NAME.  I'M

        22  JUST HAVING TROUBLE REMEMBERING.

        23  Q.   DO YOU HAVE AN UNDERSTANDING THAT IT WAS DEVELOPED

        24  WITH AN AOL COMPONENT SO IT COULD BE EMBEDDED IN THE AOL

        25  CLIENT?
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         1  A.   YEAH, I THINK THAT'S RIGHT.

         2  Q.   DID YOU READ THE TESTIMONY OF MR. CURRY FROM

         3  NETSCAPE?

         4  A.   TAKEN WHEN?

         5  Q.   TAKEN WITHIN THE LAST MONTH.

         6  A.   I THINK--I THINK I READ EVERY DEPOSITION TAKEN IN THE

         7  LAST MONTH, WITH THE EXCEPTION OF MR. NORRIS, WHOSE

         8  TRANSCRIPT BECAME AVAILABLE JUST TODAY.

         9  Q.   OKAY.  NOW, DO YOU KNOW WHETHER UNDER NETSCAPE'S

        10  CONTRACT--WITH AOL'S CONTRACT WITH MICROSOFT IT WOULD BE

        11  PERMITTED TO DISTRIBUTE NETSCAPE COMMUNICATOR OR NAVIGATOR

        12  OR THE GECKO LAYOUT ENGINE ALONG WITH IE?

        13  A.   MY RECOLLECTION--THIS MAY NOT BE RELEVANT--MY

        14  RECOLLECTION IS THERE WERE TWO ARRANGEMENTS.  ONE OF THEM

        15  CONCERNS AOL'S MAIN BUSINESS, AND THE OTHER CONCERNS SOME

        16  OTHER FORM OF DISTRIBUTION WHICH I HAVE FORGOTTEN.

        17  Q.   LET MY CLARIFY.  IN REGARDS TO THE SO-CALLED AOL

        18  CLASSIC SERVICE, NOT THE ICQ SERVICE OR OTHER THINGS YOU

        19  MAY HAVE SEEN IN CONNECTION WITH THE AOL PRINCIPAL

        20  SERVICE.

        21  A.   WELL, TELL YOU WHAT.  I HAVE THE AOL CONTRACT HERE.

        22  WHY DON'T I JUST LOOK.

        23  Q.   IF YOU DON'T HAVE A RECOLLECTION--

        24  A.   MY RECOLLECTION IS NO, BUT I DON'T REMEMBER FOR SURE.

        25  Q.   NOW I NEED TO REMEMBER HOW I PHRASED IT.  NO, AOL CAN
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         1  DISTRIBUTE NETSCAPE, OR NOT, IT IS NOT PERMITTED TO?

         2  A.   I THINK IT IS NOT PERMITTED TO, BUT I WOULD NEED TO

         3  LOOK.

         4  Q.   OKAY.  WE WILL COME BACK TO THAT.

         5           HAVE YOU--IN COMING TO YOUR CONCLUSIONS AS TO

         6  WHAT AOL WAS LIKELY TO DO, DID YOU REVIEW DOCUMENTS

         7  PREPARED BY PLANNING COMMITTEES THAT WERE ESTABLISHED

         8  AFTER THE TRANSACTION WAS ANNOUNCED, JOINT COMMITTEES OF

         9  AOL AND NETSCAPE OF THE--

        10  A.   I KNOW WHAT YOU MEAN.

        11           I'M NOT SURE.

        12           MR. LACOVARA:  GIVEN THE COURT'S PREVIOUS

        13  INSTRUCTION, LET ME JUST INTRODUCE, THEN, UNDER SEAL AS

        14  DEFENDANT'S EXHIBIT 2439 A DOCUMENT ENTITLED "AOL AND

        15  NETSCAPE BROWSER OPPORTUNITIES."

        16           AND IS THIS DOCUMENT IS UNDATED, BUT, YOUR HONOR,

        17  I CAN REPRESENT IT COMES FROM JANUARY 1999.

        18           THE COURT:  AND FROM WHICH ENTITY?

        19           MR. LACOVARA:  THIS ONE WAS ON NETSCAPE

        20  LETTERHEAD, BUT THERE WOULD BE AN IDENTICAL ONE ON AOL

        21  LETTERHEAD.  THEY WERE JOINT DEVELOPMENT TEAMS.  AND WE

        22  DON'T NEED TO SHOW IT TO THE WITNESS BECAUSE I'M NOT GOING

        23  TO ASK HIM THAT.  SO IT'S BEING OFFERED UNDER SEAL.

        24           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 2439
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         1  IS ADMITTED UNDER SEAL.

         2                         (DEFENDANT'S EXHIBIT NO. 2439 WAS

         3                          MARKED FOR IDENTIFICATION.)

         4  BY MR. LACOVARA:

         5  Q.   NOW, IN COMING TO YOUR CONCLUSION THAT IT WAS VERY,

         6  VERY LIKELY THAT AOL WOULD CONTINUE TO USE INTERNET

         7  EXPLORER TECHNOLOGIES, DID YOU REVIEW ANY E-MAILS?

         8  A.   I DON'T THINK SO.  I TOLD YOU THAT MY CONCLUSION IS

         9  BASED PRIMARILY--IN THE FIRST INSTANCE ON ECONOMIC

        10  ANALYSIS, AND THE SECOND INSTANCE ON THE FACT THAT THEY

        11  RENEWED THE CONTRACT, AND ON WHAT THEY HAVE BEEN SAYING

        12  ABOUT WHETHER THEY WOULD GO AHEAD.

        13  Q.   OKAY.  DID YOU REVIEW ANY DOCUMENTS THAT DEALT WITH

        14  THE QUESTION OF WHAT THE EFFECT WOULD BE ON BROWSER MARKET

        15  SHARE, AS YOU USED THE TERM, IF AOL WERE TO SWITCH FROM

        16  MICROSOFT TO NETSCAPE?

        17  A.   YOU MEAN INTERNAL DOCUMENTS FROM AOL AND NETSCAPE?

        18  Q.   YES.

        19  A.   I DON'T THINK SO.

        20  Q.   OKAY.  DID YOU SEE ANY DISCUSSIONS BETWEEN

        21  MR. PITTMAN AND MR. CASE OF AOL ON THAT TOPIC?

        22  A.   NOT THAT I REMEMBER.  THAT DOESN'T MEAN I DIDN'T SEE

        23  THEM.  I WOULD HAVE TO HAVE MY RECOLLECTION REFRESHED.

        24  Q.   DO YOU RECALL LOOKING AT ANY DOCUMENTS THAT SUGGESTED

        25  A LENGTH OF TIME IT WOULD TAKE MICROSOFT TO GET AOL OUT OF
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         1  WINDOWS EVEN IF AOL HAD GIVEN NOTICE THAT IT WAS NO LONGER

         2  GOING TO DISTRIBUTE INTERNET EXPLORER?

         3  A.   THAT SOUNDS MORE FAMILIAR, BUT I'M NOT SURE.

         4  Q.   OKAY.  DO YOU RECALL SEEING THAT DOCUMENT?  I DON'T

         5  THINK I'M PREPARED--I'M PERMITTED TO DIVULGE ITS CONTENTS

         6  IN OPEN COURT, SO I JUST WANT TO KNOW IF THAT FACTORED

         7  INTO YOUR ANALYSIS.

         8  A.   NO, THAT WASN'T PARTICULARLY IMPORTANT TO ME, NO.

         9  Q.   OKAY.

        10           MR. LACOVARA:  YOUR HONOR, I WOULD LIKE TO OFFER

        11  DEFENDANT'S EXHIBIT 2443 UNDER SEAL.  IT IS AN E-MAIL

        12  EXCHANGE, ONE OF THOSE THREADS THAT HAS SEVERAL E-MAILS,

        13  AMONG MR. CASE, MR. COLBURN, WHO IS--SORRY, MR. CASE,

        14  MR. GILBURNE, WHO IS KNOWN BY THE E-MAIL ADDRESS ZGI, AND

        15  MR. PITTMAN, WHO IS THE CHIEF OPERATING OFFICER OF AOL.

        16  AND I'M OFFERING 2443 UNDER SEAL.

        17           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        18           MR. LACOVARA:  YOUR HONOR, I SHOULD POINT OUT

        19  THAT MICROSOFT DOESN'T NECESSARILY AGREE THAT THESE

        20  DOCUMENTS SHOULD REMAIN UNDER SEAL, BUT GIVEN TIME

        21  CONSTRAINTS--

        22           THE COURT:  I UNDERSTAND.

        23           MR. LACOVARA:  --WE HAVE CHOSEN TO DO IT THIS

        24  WAY.  WE MAY BE BACK TO THE COURT WITH AOL AT SOME POINT.

        25           THE COURT:  CERTAINLY.
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         1           DEFENDANT'S EXHIBIT 2443 IS ADMITTED UNDER SEAL.

         2                         (DEFENDANT'S EXHIBIT NO. 2443 WAS

         3                          ADMITTED INTO EVIDENCE.)

         4           MR. LACOVARA:  FINALLY, JUST AS A HOUSEKEEPING

         5  MATTER, YOUR HONOR, I WOULD LIKE TO INTRODUCE

         6  DEFENDANT'S EXHIBIT 2459, WHICH IS A DOCUMENT PREPARED BY

         7  MORGAN STANLEY, CALLED "AOL ACQUISITION OF NETSCAPE:

         8  OVERVIEW AND IMPLICATIONS."  AT THE REQUEST OF COUNSEL FOR

         9  MORGAN STANLEY, I'M OFFERING THIS ONE JUST FOR THE MOMENT

        10  UNDER SEAL, AS WELL.

        11           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        12           THE COURT:  OKAY.  DEFENDANT'S 2459 IS ADMITTED

        13  UNDER SEAL.

        14                         (DEFENDANT'S EXHIBIT NO. 2459 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16  BY MR. LACOVARA:

        17  Q.   I ASKED YOU BEFORE WE TAKE OUR BREAK, DR. FISHER,

        18  WHETHER YOU REVIEWED MICROSOFT DOCUMENTS TO SEE HOW

        19  MICROSOFT VIEWED THE COMPETITIVE IMPACT OF THIS

        20  ACQUISITION AND THE ALLIANCE WITH SUN, AND I THINK YOUR

        21  TESTIMONY WAS YOU HAD NOT?

        22  A.   I DON'T REMEMBER DOING THAT.

        23  Q.   OKAY.  LET ME ASK YOU TO TAKE A LOOK AT AN E-MAIL

        24  FROM DAVID PARKER TO ADAM TAYLOR OF MICROSOFT, DATED

        25  NOVEMBER 25TH, 1998, WHICH HAS BEEN MARKED FOR
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         1  IDENTIFICATION AS DEFENDANT'S EXHIBIT 2470.

         2           MR. LACOVARA:  AND I WOULD OFFER IT AT THIS TIME.

         3           (DOCUMENT HANDED TO THE WITNESS.)

         4           MR. BOIES:  MAY I INQUIRE WHETHER THIS IS BEING

         5  OFFERED FOR THE TRUTH OF THE MATTERS ASSERTED?

         6           MR. LACOVARA:  IT'S BEING OFFERED FOR THE TRUTH

         7  OF THE MATTER ASSERTED IN THE E-MAIL, THE INTERNAL

         8  MICROSOFT MESSAGE AT THE TOP.  THE REST IS JUST THE

         9  REPRINT OF A NEWS ARTICLE, AN EXCERPT AND THEN THE ENTIRE

        10  ARTICLE.

        11           MR. BOIES:  NO OBJECTION TO THE ADMISSION OF THE

        12  DOCUMENT.

        13           THE COURT:  DEFENDANT'S 2470 IS ADMITTED.

        14                         (DEFENDANT'S EXHIBIT NO. 2470 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16           THE COURT:  THIS IS NOT UNDER SEAL?

        17           MR. LACOVARA:  THAT'S CORRECT, YOUR HONOR.

        18  BY MR. LACOVARA:

        19  Q.   YOU SEE AT THE TOP WHERE MR. PARKER SAYS, "I'M

        20  WORRIED THAT WE ARE BEING TOO I-M-G FOCUSED"?

        21           DO YOU KNOW WHAT I-M-G IS AT MICROSOFT?

        22  A.   NO.

        23  Q.   LET ME REPRESENT TO YOU THAT IT'S THE GROUP THAT

        24  INCLUDES MSN, THE DIVISION OF THE COMPANY.

        25  A.   YES.
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         1  Q.   OKAY.  "THIS IS A VERY SCARY THING THAT IMPACTS

         2  WINDOWS AND OFFICE AND, I BET, WILL BE AT THE TOP OF MIND

         3  FOR A LOT OF THE EXECS, AND WE REALLY DON'T KNOW ANYTHING

         4  ABOUT IT."

         5           DO YOU SEE THAT?

         6  A.   YES.

         7  Q.   DO YOU BELIEVE THAT THE AOL ACQUISITION IS A VERY

         8  SCARY THING FOR MICROSOFT BECAUSE IT AFFECTS WINDOWS AND

         9  OFFICE?

        10  A.   OH, I'M SURE MICROSOFT CARES ABOUT THE AOL

        11  ACQUISITION.  WHETHER IT'S SCARY DEPENDS ON YOUR POINT OF

        12  VIEW, BUT I'M SURE IT'S SOMETHING THEY ARE ANALYZING

        13  REPEATEDLY AND TAKE INTO CONSIDERATION.

        14  Q.   MY QUESTION WAS A SLIGHTLY, I HOPED, MORE FOCUSED

        15  ONE, WHICH WAS WHETHER MR. MICROSOFT CARES ABOUT IT

        16  BECAUSE IT BELIEVES IT TO BE A THREAT TO WINDOWS AND TO

        17  OFFICE.

        18  A.   YES, I DO BELIEVE THAT MICROSOFT UNQUESTIONABLY CARES

        19  ABOUT ANY OF THE THINGS WE'VE DISCUSSED HERE WHICH WOULD

        20  REDUCE THE DEMAND FOR A DIRECT PC OPERATING SYSTEM BY

        21  REDUCING THE DEMAND FOR PC'S AS WE KNOW THEM.  THOSE WOULD

        22  IMPACT WINDOWS AND OFFICE.  THAT WOULD MAKE MICROSOFT'S

        23  OPERATING SYSTEMS MONOPOLY LESS VALUABLE.

        24  Q.   DO YOU BELIEVE THAT THE TRANSACTION, DR. FISHER, WILL

        25  RESULT IN AN IMPACT ON MICROSOFT'S PC OPERATING
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         1  SYSTEM--LET ME WITHDRAW THAT AND REPHRASE IT.

         2           DO YOU THINK IT WILL HAVE AN EFFECT OTHER THAN AN

         3  EFFECT OF INCREASING THE DEMAND FOR NON-PC DEVICES?

         4           THE COURT:  DOES HE THINK THE TRANSACTION?

         5           MR. LACOVARA:  YES.  I'M SORRY, YOUR HONOR.  THAT

         6  WAS THE QUESTION.

         7           THE WITNESS:  I WOULD NEED TO THINK ABOUT THAT.

         8  IT DOESN'T MEAN I DON'T HAVE ANY VIEWS.  I DO NOT BELIEVE

         9  THE TRANSACTION IS GOING TO HAVE MUCH OF AN

        10  EFFECT--DIRECTLY, ANYWAY--ON MICROSOFT'S MONOPOLY POWER

        11  AND OPERATING SYSTEMS FOR PC'S.  TO THE EXTENT THAT IT HAS

        12  AN EFFECT ON MICROSOFT--AND IT COULD BE A SUBSTANTIAL

        13  EFFECT--IT WILL BE IN HOW IMPORTANT THAT MONOPOLY POWER

        14  IS, OR THE VALUE OF THAT MONOPOLY.

        15  BY MR. LACOVARA:

        16  Q.   IF AOL, SIR, WERE TO BECOME THE DE-FACTO USER

        17  ENVIRONMENT--THAT IS TO SAY, THE ENVIRONMENT AS AOL--AS

        18  THE GOLDMAN, SACHS DOCUMENT WE SAW BEFORE PLACES IT OR

        19  PHRASES IT, THE ENVIRONMENT IN WHICH THEIR APPLICATIONS

        20  EXIST AND ARE WRITTEN--WOULD THAT AFFECT--LEAVING ASIDE

        21  THE QUESTION OF NON-PC DEVICES, WOULD THAT AFFECT THE

        22  APPLICATIONS BARRIER TO ENTRY AS YOU HAVE POSED IT?

        23  A.   IF EVERYBODY WHO HAS A PC, OR MANY--OR A VERY LARGE

        24  NUMBER OF THE PEOPLE THAT HAVE PC'S CONNECT TO AOL, AND IF

        25  THE APPLICATIONS THAT THEY RUN ARE THE APPLICATIONS THAT
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         1  WILL BE RUN IN THE AOL ENVIRONMENT RATHER THAN ON THEIR PC

         2  DIRECTLY, AND IF, IN FACT, DEVELOPERS THEN WRITE TO THAT,

         3  YES, THEN IT WOULD.

         4  Q.   AND AOL IS NOT THE ONLY PORTAL THAT'S BEING DEVELOPED

         5  NOW; ISN'T THAT RIGHT, SIR?  YOU KNOW ABOUT THAT?

         6  A.   YES, THAT IS RIGHT.

         7  Q.   OKAY.  AND YOU KNOW THAT OTHER PORTALS--YAHOO BEING

         8  AN EXAMPLE--ARE ALSO DEVELOPING PORTAL-BASED OR

         9  NETWORK-BASED APPLICATIONS, DO YOU NOT, SIR?

        10  A.   I ASSUME THAT'S TRUE.  I DON'T KNOW ABOUT IT IN

        11  DETAIL.

        12  Q.   SO, IT'S NOT JUST AN AOL PHENOMENON.  AOL IS AN

        13  EXAMPLE OF WHAT MAY BE A BROADER PHENOMENON GOING IN THE

        14  INDUSTRY TODAY.  WOULD THAT BE FAIR AND CONSISTENT WITH

        15  YOUR UNDERSTANDING, SIR?

        16  A.   YES, BUT I WOULD LIKE TO POINT OUT THAT UNLESS--IF

        17  THERE ARE GOING TO BE SEVERAL, AND THE SEVERAL ALL HAVE

        18  THE PROPERTY THAT--YOU COULD WRITE APPLICATION TO THEM AND

        19  SO FORTH, IT'S NOT SO CLEAR THE DEVELOPERS ARE GOING TO

        20  WANT TO WRITE DIRECTLY TO THOSE AS OPPOSED TO WRITING

        21  DIRECTLY TO THE UNDERLYING OPERATING SYSTEM.  I'M NOT SO

        22  CLEAR AS IT MIGHT BE IF THERE WAS ONLY ONE.

        23  Q.   NOW, LET ME SHIFT TOPICS A LITTLE BIT.  WHEN YOU WERE

        24  HERE IN JANUARY, YOU WERE ASKED A SERIES OF QUESTIONS

        25  ABOUT THE LINUX OPERATING SYSTEM; DO YOU REMEMBER THAT?
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         1  A.   YES.

         2  Q.   AND AMONG THE THINGS YOU SAID, YOU TESTIFIED ON

         3  JANUARY 11TH, IN THE AFTERNOON TRANSCRIPT AT PAGE 46,

         4  THAT, QUOTE, WHAT YOU HAVE TO ASK IS THE QUESTION OF

         5  WHETHER--IT'S THE QUESTION I ASKED BEFORE, WHEN MICROSOFT

         6  CONSIDERS ITS PRICING, DOES IT REALLY THINK IT'S IN DANGER

         7  OF LOSING SALES TO LINUX?  IT'S A JOKE.

         8           DO YOU REMEMBER GIVING THAT TESTIMONY?

         9  A.   YES.

        10  Q.   DO YOU STILL ADHERE TO THAT TESTIMONY?

        11  A.   IN GENERAL TERMS, YES, I DO.

        12  Q.   HAVE YOU FOLLOWED WHAT'S HAPPENED WITH LINUX IN THE

        13  INTERVENING SIX MONTHS?

        14  A.   LINUX CONTINUES TO BE A NEWS ITEM.  IT CONTINUES TO

        15  BE A NICHE OPERATING SYSTEM.  IT IS A SYSTEM WHICH, WHEN

        16  IT IS SHIPPED ON PC'S, IS MOST OFTEN SHIPPED WITH WINDOWS,

        17  AND IT ISN'T--IT DOESN'T APPEAR TO BE GOING AWAY.  THE

        18  PROSPECT THAT IT IS GOING TO BE A SERIOUS CHALLENGE TO

        19  WINDOWS STRIKES ME AS--I DON'T KNOW IF IT'S A JOKE, BUT AT

        20  LEAST IT'S FAR-FETCHED.

        21  Q.   LET ME SEE IF I COULD BREAK THAT DOWN.

        22           TELL ME WHICH OEM'S SHIP LINUX ALONG WITH ANOTHER

        23  OPERATING SYSTEM WITH WINDOWS, AND WHICH SHIP IT ON A

        24  STAND-ALONE BASIS.

        25  A.   I DON'T REMEMBER AS I SIT HERE.  I WOULD HAVE TO LOOK
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         1  IT UP.

         2  Q.   DID YOU HAVE MATERIALS FROM WHICH YOU COULD--

         3  A.   I COULD FIND IT OVERNIGHT.  I DON'T HAVE THEM HERE.

         4  Q.   OKAY.

         5           MR. LACOVARA:  YOUR HONOR, IT'S EARLY IN THE DAY.

         6  I'M AT A CROSSROAD.

         7  BY MR. LACOVARA:

         8  Q.   DO YOU HAVE SOME LINUX MATERIALS THAT YOU COULD REFER

         9  TO AND REFRESH YOURSELF ABOUT OVERNIGHT?

        10  A.   I COULD HAVE THEM FOUND FOR ME; LET'S PUT IT THAT

        11  WAY.

        12           THE COURT:  IF HE'S ALLOWED TO TALK TO PEOPLE.

        13           MR. LACOVARA:  HE'S ALLOWED TO REQUEST

        14  INFORMATION.  I THINK WE ARE IN THE INFORMATION-REQUESTING

        15  MODE.

        16  BY MR. LACOVARA:

        17  Q.   PERHAPS WE WILL DEFER LINUX.  I WOULD LIKE YOU TO GET

        18  AS EDUCATED AS YOU THINK YOU NEED TO BE, AND WE WILL DEFER

        19  LINUX TO THE MORNING.

        20           MR. LACOVARA:  I COULD MOVE TO ANOTHER TOPIC,

        21  YOUR HONOR, OR WE CAN BREAK NOW.

        22           THE COURT:  HOW MUCH LONGER DO YOU ANTICIPATE YOU

        23  ARE GOING TO BE?

        24           MR. LACOVARA:  I THINK I WILL FINISH TOMORROW BY

        25  LUNCH OR SOON AFTER LUNCH.
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         1           THE COURT:  AND MR. BOIES WILL HAVE SOME

         2  REDIRECT, I WOULD IMAGINE, AND THERE WILL PROBABLY BE SOME

         3  RECROSS.

         4           MR. LACOVARA:  YES, YOUR HONOR.

         5           THE COURT:  IT WOULD BE NICE IF WE COULD GET

         6  DR. FISHER OFF THE STAND BY THE CLOSE OF BUSINESS

         7  TOMORROW.

         8           MR. LACOVARA:  I AGREE.  I WILL CONTINUE FOR A

         9  WHILE, THEN, IF THAT'S OKAY WITH THE COURT.

        10           LET ME CONFER WITH MY COLLEAGUES AND TELL THEM

        11  WHERE I'M GOING.

        12           THE COURT:  WE WILL BREAK AT 4:30.

        13           MR. LACOVARA:  THANK YOU, YOUR HONOR.

        14  BY MR. LACOVARA:

        15  Q.   NOW, DR. FISHER, YESTERDAY, YOU INTRODUCED A NUMBER

        16  OF EXHIBITS, SOME CHARTS THAT YOU HAD CONSTRUCTED, SOME

        17  GRAPHS, ET CETERA.  DO YOU RECALL GENERALLY?

        18  A.   GENERALLY, YES.

        19  Q.   LET ME SHOW YOU A COUPLE OF THEM, OR MAYBE, IN FACT,

        20  ALL OF THEM.  AND FIRST, I WOULD LIKE TO PUT ON THE SCREEN

        21  GOVERNMENT EXHIBIT 1954.  AND DO YOU NEED A COPY,

        22  DR. FISHER, OR DO YOU HAVE IT?

        23  A.   I'M SURE I HAVE IT UP HERE.  HANG ON.

        24           FIRST PLACE, I COULD DO THIS ONE FROM THE SCREEN.

        25  Q.   AND THIS COMPARES, IF I RECALL IT CORRECTLY, IT
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         1  COMPARES THE ADKNOWLEDGE DATA TO THE UNIVERSITY OF

         2  ILLINOIS AT URBANA-CHAMPAIGN; IS THAT CORRECT?

         3  A.   YES.

         4  Q.   THAT'S THEIR WEB SITE.

         5           DO YOU KNOW WHERE IT WAS--DID YOU THINK OF DOING

         6  THIS COMPARISON YOURSELF, OR DID IT COME FROM SOMEONE ON

         7  YOUR STAFF?

         8  A.   IT CAME FROM SOMEONE ON MY STAFF.

         9  Q.   DO YOU KNOW HOW IT WAS THEY THOUGHT OF COMPARING TO

        10  UIUC?

        11  A.   I KNOW--I KNOW TWO THINGS ABOUT THIS.  ONE IS THAT

        12  THERE IS AN AOL DOCUMENT THAT USES UIUC.  BUT THAT I

        13  DISCOVERED AFTER WE STARTED THIS UIUC.

        14           I THINK--I KNOW THE CONNECTION IN WHICH THAT

        15  HAPPENED WAS THAT DR. DUNHAM, WHO WAS THE PERSON THAT

        16  BROUGHT THIS TO MY ATTENTION, WAS LOOKING FOR A

        17  NONCOMMERCIAL SITE THAT HAD HIT DATA, AND HE CAME ACROSS

        18  THIS ONE.

        19  Q.   NOW, DO YOU BELIEVE THAT THIS SITE IS REPRESENTATIVE

        20  OF NONCOMMERCIAL SITES GENERALLY IN TERMS OF BROWSER

        21  USAGE?

        22  A.   I DO NOT KNOW.  I KNOW THAT IT IS--THERE AREN'T VERY

        23  MANY SITES--SORRY.  THERE ARE NOT VERY MANY SITES,

        24  PARTICULARLY NONCOMMERCIAL SITES, THAT COLLECT THESE KINDS

        25  OF DATA.  I HAVE NO WAY OF KNOWING WHETHER THIS IS
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         1  REPRESENTATIVE.  I KNOW--WELL, LET'S JUST LEAVE IT AT

         2  THAT.

         3  Q.   LET ME REPRESENT TO YOU THAT THIS SITE, SIR, THAT THE

         4  PRINCIPAL USE OF IT IS TO VIEW THE WEB PAGES OF

         5  ENGINEERING GRADUATE STUDENTS; DOES THAT SOUND RIGHT TO

         6  YOU?

         7           THE COURT:  TO DO WHAT?

         8           MR. LACOVARA:  TO DO VIEW THE PERSONAL WEB PAGES

         9  OF ENGINEERING GRADUATE STUDENTS AT UIUC.

        10  BY MR. LACOVARA:

        11  Q.   DOES THAT SOUND--

        12  A.   YES.

        13  Q.   DO YOU THINK THAT THE PEOPLE WHO GO TO THOSE SITES

        14  ARE A FAIR PROXY OF WEB USERS GENERALLY?

        15  A.   I'M FROM MIT.  I'M NOT GOING TO CLAIM THAT ENGINEERS

        16  ARE THE SAME AS OTHER PEOPLE.

        17  Q.   MY POINT.

        18  A.   YES, I UNDERSTAND, BUT THE POINT FOR WHICH THIS IS

        19  BEING USED ISN'T THAT I WANTED TO RELY ON THE UNIVERSITY

        20  OF ILLINOIS SITE AS THE PRIMARY MEASURE OF BROWSER MARKET

        21  SHARE.  I HAD A PERFECTLY GOOD MEASURE OF MARKET SHARE,

        22  NAMELY ADKNOWLEDGE, AND DEAN SCHMALENSEE CRITICIZED IT

        23  BECAUSE IT SAID THAT THIS IS A COMMERCIAL THING, HOW DO WE

        24  KNOW ABOUT NONCOMMERCIAL THINGS?  SO, WE LOOK FOR

        25  NONCOMMERCIAL SITES, AND HERE IS ONE THAT LOOKS THE SAME.
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         1           IF YOU'RE NOW GOING TO SAY YES, BUT THIS IS A

         2  PECULIAR NONCOMMERCIAL SITE, HOW DO WE KNOW THERE ARE NOT

         3  OTHER NONCOMMERICAL SITES FOR WHICH THIS IS--THESE WOULD

         4  NOT BE REPRESENTATIVE.  I WILL FOLLOW YOU I DON'T KNOW

         5  THAT, AND IT WILL ALWAYS BE TRUE THAT IF WE PRODUCE

         6  EXAMPLES THAT ARE CONSISTENT WITH THIS YOU WILL SAY THAT

         7  THERE IS SOMETHING PARTICULARLY PECULIAR ABOUT THIS SITE,

         8  HOW DO YOU KNOW THERE AREN'T LOTS OF OTHERS OUT THERE.

         9  Q.   IN THE AOL DOCUMENT THAT--

        10           THE COURT:  INCIDENTALLY, DO WE HAVE ANY SHARE

        11  DATA WHICH POST-DATES THE THIRD QUARTER OF '98 FROM ANY

        12  SOURCE?

        13           THE WITNESS:  HANG ON, YOUR HONOR.  SOMEWHERE IN

        14  THIS MESS OF DOCUMENTS, THERE IS--IF I RECALL CORRECTLY,

        15  THERE IS--FOR THE UIUC SITE, ANYWAY--SOME MATERIAL.  ONE

        16  OF THE OTHER CHARTS INTRODUCED YESTERDAY GOES A LITTLE BIT

        17  BEYOND THAT.  I DON'T BELIEVE WE HAVE ADKNOWLEDGE DATA

        18  BEYOND THAT.

        19           THE COURT:  THANK YOU.

        20  BY MR. LACOVARA:

        21  Q.   LET ME SHOW YOU--YOU RECALL THE AOL DOCUMENT?  YOU

        22  SAW THE AOL DOCUMENT THAT HAD THIS SAME COMPARISON?

        23  A.   YES.

        24  Q.   AND DO YOU RECALL THAT AOL THEN ADJUSTED THE

        25  ADKNOWLEDGE DATA BECAUSE IT THOUGHT IT DID NOT ACCURATELY
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         1  COUNT AOL USERS?

         2  A.   WELL, WE KNOW IT DOESN'T ACCURATELY COUNT AOL USERS.

         3  I DON'T RECALL THE ADJUSTMENT.

         4  Q.   SO, YOU DON'T RECALL THAT AOL USED SURVEY DATA TO

         5  ADJUST FOR AOL UNDERCOUNTING?

         6  A.   I DON'T.  IT DOESN'T PARTICULARLY SURPRISE ME.

         7  Q.   DO YOU REMEMBER--

         8  A.   LET ME REMIND YOU THAT I WAS QUITE CAREFUL ABOUT THE

         9  AOL UNDERCOUNTING IN MY USE OF THE ADKNOWLEDGE DATA.

        10  Q.   WE WILL COME BACK TO THAT SUBJECT, SIR.

        11           DO YOU RECALL THE OTHER SOURCES OF DATA THAT AOL

        12  LOOKED AT AT THE SAME TIME THEY LOOKED AT THE ADKNOWLEDGE

        13  AND UIUC DATA?

        14  A.   NO.

        15  Q.   OKAY.

        16           MR. LACOVARA:  I WOULD LIKE TO SHOW THE WITNESS

        17  DEFENDANT'S EXHIBIT 2491, WHICH IS CONSTRUCTED FROM THIS

        18  DOCUMENT, GOVERNMENT EXHIBIT 1954, AND THE AOL DOCUMENT TO

        19  WHICH THE WITNESS, I BELIEVE, HAS BEEN REFERRING.  I WOULD

        20  OFFER IT AT THIS TIME.

        21           MR. BOIES:  MAY I INQUIRE, YOUR HONOR, IS THE

        22  REPRESENTATION THAT ALL OF THE NUMBERS IN THE GRAPH HERE

        23  ARE FOUND EITHER IN GOVERNMENT EXHIBIT 1954 OR IN THE

        24  REFERENCED AOL DOCUMENTS?

        25           MR. LACOVARA:  YES.
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         1           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         2           THE COURT:  DEFENDANT'S 2491 IS ADMITTED.

         3                         (DEFENDANT'S EXHIBIT NO. 2491 WAS

         4                          ADMITTED INTO EVIDENCE.)

         5  BY MR. LACOVARA:

         6  Q.   AND DO YOU RECALL FROM THE AOL DOCUMENT THAT YOU

         7  MENTIONED A FEW MOMENTS AGO, DR. FISHER, THAT IT LOOKED AT

         8  POSITIVE SUPPORT REVIEW, ODYSSEY RESEARCH, AND IDC AS WELL

         9  AS ADKNOWLEDGE AND UIUC?

        10  A.   I DON'T RECALL SPECIFICALLY.  I LOOKED AT SOME OTHER

        11  THINGS.

        12  Q.   DO YOU REMEMBER POSITIVE SUPPORT REVIEW BEING THE

        13  SOURCE THAT PROFESSOR SIBLEY, WHO WAS INITIALLY SCHEDULED

        14  TO TESTIFY FOR THE JUSTICE DEPARTMENT, USED?

        15  A.   NO, I HAVE NO IDEA WHETHER THAT'S TRUE.

        16  Q.   THESE OTHER LINES OTHER THAN THE TWO THAT WERE

        17  INCLUDED ON THE EXHIBIT YOU INTRODUCED YESTERDAY, IS IT A

        18  FAIR STATEMENT THAT THEY TRACKED MORE CLOSELY WITH THE

        19  NUMBERS SUBMITTED BY DEAN SCHMALENSEE THAN WITH THE

        20  NUMBERS SUBMITTED BY YOU AND THE DEPARTMENT OF JUSTICE,

        21  PARTICULARLY AS TO THE STARTING POINT OF NETSCAPE'S SHARE

        22  IN THE EARLY PERIOD?

        23  A.   YES, THEY ARE.  HOWEVER, I DON'T BELIEVE ANY OF THESE

        24  ARE HIT DATA, AND I WOULD HAVE TO EXAMINE IN DETAIL WHAT

        25  THESE SOURCES SAID TO KNOW WHY THEY DO THAT.
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         1  Q.   DID YOU EXAMINE THE UIUC DATA IN DETAIL?

         2  A.   NO.  I USED IT FOR THE SIMPLE PURPOSE I MENTIONED IT

         3  BEFORE.

         4  Q.   DO YOU UNDERSTAND WHETHER UIUC COUNTS INDIVIDUAL

         5  USERS OR, IN FACT, COUNTS HOSTS?

         6  A.   I'M SORRY?

         7  Q.   WHETHER IT COUNTS USERS OR IT COUNTS HOSTS?

         8  A.   I DO REMEMBER ABOUT THIS, IF I TRY HARD.  I'M NOT

         9  SURE I CAN GET THIS RIGHT FROM MEMORY, BUT THERE IS A

        10  DIFFERENCE IN THE WAY UIUC COUNTS HITS.  I THINK IT

        11  COUNTS--I THINK IN THE SENSE YOU'RE USING IT, IT COUNTS

        12  HOSTS.

        13  Q.   SO THAT IF 50 PEOPLE IN A DAY COME FROM THE ONE AOL

        14  HOST SITE, THEY'RE COUNTED AS ONE PERSON; ISN'T THAT

        15  RIGHT?

        16  A.   YES.  I'M SORRY.  I DIDN'T MEAN TO TALK OVER YOU.

        17  YES, I BELIEVE THAT IS TRUE.  THAT WOULD NOT OFFHAND SEEM

        18  TO ME TO TELL YOU MUCH ABOUT--UNLESS YOU THOUGHT THERE WAS

        19  SOMETHING SYSTEMATIC ABOUT WHICH BROWSERS THE HOST USED

        20  WHEN THEY WERE ACCESSING THE UNIVERSITY OF ILLINOIS'

        21  SITES.  THAT SHOULDN'T TELL YOU MUCH ABOUT SHARE.

        22  Q.   OKAY.  DR. FISHER, YOU TESTIFIED AT SOME LENGTH

        23  YESTERDAY ABOUT THE MDC SURVEYS; DO YOU RECALL THAT

        24  TESTIMONY?

        25  A.   I DO.
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         1  Q.   HAVE YOU READ THE SURVEYS?

         2  A.   YES.

         3           I HAVEN'T READ EVERY SURVEY.  THEY DIFFER FROM

         4  MONTH TO MONTH.  I READ A SAMPLE OF THEM.

         5  Q.   IN YOUR TESTIMONY--AND YOU SAID THERE WERE SOME

         6  PROBLEMS WITH RELIES ON MDC SURVEY DATA.  THAT'S A FAIR

         7  STATEMENT; RIGHT?

         8  A.   YES.

         9  Q.   AND YOU RECOGNIZED IN YOUR TESTIMONY A NUMBER OF

        10  TIMES THAT MICROSOFT RELIED ON THE MDC DATA IN THE NORMAL

        11  COURSE OF ITS BUSINESS.

        12  A.   YES.

        13  Q.   AND, IN FACT, AOL AND NETSCAPE BOTH ALSO RELY ON

        14  SURVEY DATA TO TRACK WHAT YOU HAVE CALLED "BROWSER MARKET

        15  SHARE"; ISN'T THAT CORRECT, SIR?

        16  A.   THAT'S PROBABLY RIGHT.  I DON'T REMEMBER

        17  SPECIFICALLY.

        18  Q.   AND, IN FACT, IT'S FAIR TO SAY THAT BOTH--WELL, THAT

        19  ALL THREE--AOL, MICROSOFT AND NETSCAPE--LOOK AT SURVEY

        20  DATA SUBSTANTIALLY MORE THAN THEY LOOK AT HIT DATA TO GIVE

        21  RENDERINGS OF BROWSER MARKET SHARE--

        22  A.   EXCUSE ME, I DON'T KNOW WHETHER THAT'S TRUE OR NOT.

        23  IT'S CERTAINLY NOT MY POSITION THAT SURVEY DATA, AS A

        24  GENERAL RULE, ARE NECESSARILY UNRELIABLE.  IT DEPENDS WHAT

        25  THE SURVEY IS AND WHAT IT'S USED FOR.
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         1  Q.   LET ME ASK YOU TO TAKE A LOOK AT DEFENDANT'S EXHIBIT

         2  19--EXCUSE ME--GOVERNMENT EXHIBIT 1956, WHICH WAS ONE OF

         3  THE EXHIBITS INTRODUCED DURING YOUR EXAMINATION YESTERDAY.

         4  AND AGAIN, I THINK YOU MAY BE ABLE TO LOOK AT THE SCREEN

         5  FOR THIS.

         6  A.   PROBABLY.

         7  Q.   NOW, CAN YOU EXPLAIN AGAIN WHAT THE PURPOSE OF DOING

         8  THE CORRECTION, THE ADJUSTMENT THAT'S REFERRED TO HERE.

         9  A.   YES.  DEAN SCHMALENSEE PRESENTS RESULTS THAT SUGGEST

        10  THAT NETSCAPE'S SHARE OF USE DID NOT DECLINE VERY MUCH

        11  OVER THIS PERIOD, FROM ABOUT 49 PERCENT TO ABOUT 45

        12  PERCENT.  I'M READING THAT OFF THE GRAPH, BUT I KNOW

        13  THAT'S ROUGHLY RIGHT.

        14           NOW, IT TURNS OUT THAT THERE IS A PROBLEM WITH

        15  THAT BECAUSE DEAN SCHMALENSEE IS COUNTING ALL THE AOL

        16  USERS, WHETHER OR NOT THEY USE THE INTERNET.  AND ONE

        17  WOULD LIKE TO ADJUST FOR THAT BECAUSE ONE, FOR THIS

        18  PURPOSE, DOES NOT REALLY CARE ABOUT PEOPLE WHO ARE

        19  ACCESSING THE INTERNET.

        20           NOW, IT'S NOT POSSIBLE OR--

        21  Q.   I CAN STOP YOU THERE.

        22  A.   YOU CAN, BUT I'M NOT FINISHED.

        23  Q.   MAY I STOP YOU THERE AND ASK YOU A FOLLOW-UP

        24  QUESTION?

        25  A.   SURE.
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         1  Q.   ARE YOU CONFIDENT THAT, IN FACT, THE NUMBERS USED BY

         2  DEAN SCHMALENSEE INCLUDED AOL USERS WHO DID NOT USE THE

         3  INTERNET?

         4  A.   THAT IS MY VERY STRONG BELIEF, YES.

         5  Q.   IS IT NOT CORRECT THAT THE MDC SURVEY ASKS FIRST

         6  WHETHER YOU USE AN ONLINE SERVICE LIKE AOL AND THEN ASKS

         7  DO YOU USE IT TO GO TO THE INTERNET?  AND THAT IF THE

         8  PEOPLE ANSWER THEY DO NOT GO TO THE INTERNET, THEY ARE NO

         9  LONGER ASKED ABOUT BROWSER USE?

        10  A.   I'LL HAVE TO CHECK, BUT I AM PRETTY SURE THAT THE

        11  NUMBERS HE USES INCLUDES THE AOL USERS WHO DO NOT ACCESS

        12  THE INTERNET.

        13  Q.   LET ME ASK YOU TO LOOK AT DEFENDANT'S EXHIBIT 2552

        14  AND SPECIFICALLY TAKE A LOOK AT QUESTION S-8.

        15           MR. LACOVARA:  AND THIS, YOUR HONOR, IS ONE OF

        16  THE MDC SURVEYS.  IT'S FROM AUGUST 1ST, 1996.  I WILL

        17  REPRESENT THAT THEY CHANGE SOMEWHAT OVER TIME, BUT THAT I

        18  AM INFORMED THAT THIS QUESTION IS A CONSTANT.

        19           AND WE CAN INTRODUCE OTHER SAMPLES OF THE SURVEY

        20  SHOULD MR. BOIES AND THE DEPARTMENT OF JUSTICE REQUEST.

        21           MR. BOIES:  I HAVE NO OBJECTION TO THIS ONE, YOUR

        22  HONOR.

        23           THE COURT:  ALL RIGHT.  DEFENDANT'S 2552 IS

        24  ADMITTED.

        25                         (DEFENDANT'S EXHIBIT NO. 2552 WAS
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         1                          ADMITTED INTO EVIDENCE.)

         2  BY MR. LACOVARA:

         3  Q.   TAKE A LOOK AT QUESTION EIGHT, WHERE IT SAYS, "IN THE

         4  PAST TWO WEEKS, HAVE YOU OR HAS ANYONE IN YOUR HOUSEHOLD

         5  CONNECTED TO AN ONLINE SERVICE SUCH AS AMERICA ONLINE,

         6  COMPUSERVE, PRODIGY, OR MICROSOFT NETWORK?"

         7           DO YOU SEE THAT QUESTION?

         8  A.   YES.

         9  Q.   AND THEN THE NEXT QUESTION IS, "ACCESS THE INTERNET

        10  OR THE WORLD WIDE WEB."

        11           DO YOU SEE THAT?

        12  A.   I DO.

        13  Q.   AND THEN IT SAYS, "IF NO IN B, GO TO S-9 IF THEY HAVE

        14  A WORK OR SCHOOL COMPUTER.  TERMINATE, IF NOT."

        15           DO YOU SEE THAT?

        16  A.   I DO.

        17  Q.   DOES THAT INDICATE TO YOU THAT MDC CONTROLS FOR THE

        18  PROBLEM THAT YOU ATTEMPTED TO CORRECT OR YOU THOUGHT

        19  NEEDED CORRECTING IN 1956?

        20  A.   IT CERTAINLY SUGGESTS THAT.  I WOULD HAVE TO CHECK

        21  OVERNIGHT, BUT I'M SURE, IN FACT, THAT'S NOT CONTROLLED

        22  FOR.  I WOULD HAVE TO CHECK WHY.  I DON'T KNOW THE ANSWER

        23  AS I SIT HERE.

        24  Q.   BUT IF 2552 IS ACCURATE AND REFLECTS WHAT WAS DONE,

        25  THERE IS NO REASON TO DO THE ADJUSTMENT INTO GOVERNMENT
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         1  EXHIBIT 1956?

         2  A.   THAT SOUNDS RIGHT.

         3  Q.   NOW, LET'S TAKE A LOOK AT GOVERNMENT EXHIBIT 1957 IF

         4  WE COULD, SIR.  AND THIS IS THE BAR CHART YOU CONSTRUCTED

         5  FROM ONE PARTICULAR MDC SURVEY THAT ASKS HOW PEOPLE WHO

         6  HAVE WINDOWS 98 AND IE 4 GOT THEIR BROWSERS; CORRECT?

         7  A.   YES.

         8  Q.   NOW--AND YOU SAID THAT YOU USED THIS AS AN EXAMPLE OF

         9  WHY YOU THOUGHT MDC DATA WERE UNRELIABLE; IS THAT FAIR?

        10  A.   YES.

        11  Q.   NOW, I ASKED YESTERDAY, WHEN MR. BOIES SOUGHT TO

        12  OFFER THIS DOCUMENT, WHAT PERIOD IT REPRESENTED, AND DO

        13  YOU KNOW WHAT THE ANSWER TO THAT QUESTION IS?

        14  A.   THIRD QUARTER '98.

        15  Q.   WHAT HAPPENED IN THE THIRD QUARTER OF 1998?

        16  A.   THE RELEASE OF WINDOWS 98.

        17  Q.   DO YOU KNOW HOW MANY PEOPLE WERE REFLECTED IN THE

        18  SAMPLE THAT YOU'VE GRAPHED HERE?

        19  A.   I DON'T REMEMBER, BUT IT'S NOT VERY LARGE,

        20  NECESSARILY.

        21  Q.   OKAY.  IF I REPRESENT TO YOU IT'S ABOUT 26 PEOPLE,

        22  WOULD THAT SURPRISE YOU?

        23  A.   NO.

        24  Q.   OKAY.  DID YOU LOOK AT SUBSEQUENT QUARTERS OF DATA

        25  WHEN MORE PEOPLE PRESUMABLY WOULD HAVE WINDOWS 98 AND
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         1  IE 4, TO SEE IF THE GRAPH LOOKED ANYTHING LIKE THIS?

         2  A.   I'M NOT SURE WHETHER WE HAVE SUBSEQUENT QUARTERS OF

         3  DATA.

         4  Q.   DID YOU LOOK AT OTHER SURVEY DATA TO SEE IF ONE WOULD

         5  GET A DIFFERENT ANSWER?

         6  A.   WELL, WE LOOKED AT THE ROPER-STARCH SURVEY, WHICH WAS

         7  TAKEN--THAT'S AUGUST OF SOME YEAR, AND I THINK IT'S '98,

         8  AND ALSO OCTOBER AND THEN JANUARY '99.  I MAY BE OFF BY A

         9  YEAR ON THIS.

        10  Q.   I THINK YOU ARE OFF BY A YEAR.

        11  A.   THEN THE ANSWER IS NO.

        12  Q.   LET'S TALK ABOUT A COUPLE OF CATEGORIES, PARTICULARLY

        13  "OTHER."

        14           "OTHER" INCLUDES RETAIL PURCHASERS; CORRECT?

        15  A.   YES.

        16  Q.   AND WOULD YOU EXPECT TO SEE SHORTLY AFTER THE RELEASE

        17  OF WINDOWS 98 A FAIRLY HIGH PERCENTAGE OF RESPONDERS TO

        18  THIS QUESTION, "DO YOU HAVE WINDOWS 98," SAY, "YEAH, I GOT

        19  IT AT THE RETAIL CHANNEL.  I BOUGHT IT WHEN IT CAME OUT."

        20  A.   TWO THINGS.

        21  Q.   CAN YOU ANSWER YES OR NO, AND THEN GIVE AN

        22  EXPLANATION.

        23  A.   YES, I WOULD EXPECT TO SEE THAT.  THERE IS NOTHING

        24  WRONG WITH THAT.

        25           THE OTHER CATEGORY HERE INCLUDES OTHER THINGS
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         1  BESIDES THAT.

         2           AND I BELIEVE MY TESTIMONY YESTERDAY SAID WAS

         3  OKAY, LET'S ASSUME THEY'VE GOT IT RIGHT.

         4  Q.   HOW MANY PEOPLE--LET ME ASK YOU ANOTHER QUESTION,

         5  SIR:  THE MDC SURVEY ALSO ASKS, "HAVE YOU PURCHASED A

         6  COMPUTER WITHIN SOME SHORT PERIOD OF TIME?"  I THINK IT'S

         7  30 DAYS.  DO YOU RECALL THAT FROM LOOKING AT THE SURVEYS?

         8  A.   I DON'T, BUT I ASSUME IT'S THERE.

         9  Q.   DO YOU KNOW HOW MANY PEOPLE ANSWERED YES, THEY HAD

        10  PURCHASED A COMPUTER RECENTLY IN THE DATASET HERE?

        11  A.   NOT AS I SIT HERE, NO.

        12  Q.   WOULD YOU EXPECT THAT EVERYBODY WHO SAID THAT THEY

        13  ANSWERED--THAT THEY HAD, IN FACT, PURCHASED A COMPUTER

        14  WOULD HAVE WINDOWS 98 AND IE 4?

        15  A.   I'M SORRY?  COULD YOU SAY THAT AGAIN?

        16  Q.   ASSUMING THAT THE STUDY GRAPHS THE THIRD QUARTER OF

        17  1998--

        18  A.   YES.

        19  Q.   --AND THAT THAT WAS THE PERIOD AFTER THE LAUNCH,

        20  SHORTLY AFTER THE LAUNCH OF WINDOWS 98, THOSE FACTS ARE

        21  TRUE; IS THAT CORRECT, SIR?

        22  A.   YES.

        23  Q.   AND YOU WOULD EXPECT THAT A PERSON WHO HAD PURCHASED

        24  A COMPUTER RECENTLY, A PC RECENTLY, WOULD ANSWER THAT THEY

        25  HAD WINDOWS 98 AND IE 4?
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         1  A.   I'M SORRY, I DIDN'T UNDERSTAND YOU THE FIRST TIME.

         2           YES, I WOULD EXPECT THAT.

         3  Q.   IS IT NOT CORRECT, SIR, THAT I BELIEVE THAT ALL BUT

         4  ONE OF THE PEOPLE IN THE SURVEY WHO SAID THEY GOT THEIR

         5  IE 4 WITH THEIR COMPUTER HAD ALSO PURCHASED A COMPUTER IN

         6  THE PRECEDING SHORT PERIOD OF TIME?

         7  A.   I DON'T REMEMBER THAT, BUT IT'S ENTIRELY POSSIBLE,

         8  YES.

         9  Q.   AND YOU HAVEN'T CHECKED TO COMPARE THIS TO OTHER

        10  QUARTERS TO SEE IF THIS IS AN ABERRANT QUARTER.  YOU JUST

        11  PICKED THIS ONE; IS THAT FAIR?

        12  A.   THIS IS, AS I RECALL, WAS THE LATEST QUARTER FOR

        13  WHICH WE WERE PROVIDED DATA BY DEAN SCHMALENSEE, AND IT

        14  HAS--IT'S THE ONLY ONE THAT HAS WINDOWS 98/IE 4.

        15  Q.   ARE YOU FINISHED?

        16  A.   NO.

        17           WE DID LOOK AT OTHER VERSIONS OF THIS.  I CAN'T

        18  REMEMBER WHETHER THEY WERE FOR OTHER QUARTERS OR NOT, BUT

        19  OTHER VERSIONS LOOKED AT WINDOWS 98--I SUPPOSE THEY ARE

        20  ALL WINDOWS 98, SO THEY WOULD ALL BE THIRD QUARTER OF

        21  '94--OF '98.

        22  Q.   IT'S FAIR TO SAY THIS IS THE ONLY DATASET THAT

        23  INCLUDED THE PERIOD OF TIME WHEN THERE WAS A MAJOR NEW

        24  WINDOWS RELEASE; IS THAT FAIR?

        25  A.   DID YOU SAY THAT IT WAS FAIR THAT IT WAS OR IT
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         1  WASN'T?

         2  Q.   THAT IT WAS.

         3  A.   YES.

         4           MR. LACOVARA:  THIS IS A CONVENIENT TIME FOR A

         5  BREAK, YOUR HONOR, OR I COULD DO A FEW MORE.

         6           THE COURT:  ALL RIGHT.  WE WILL RECOMMENCE

         7  TOMORROW AT 10:00.

         8           (WHEREUPON, AT 4:28 P.M., THE HEARING WAS

         9  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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