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          1                     P-R-O-C-E-E-D-I-N-G-S

          2            THE DEPUTY CLERK:  CIVIL ACTIONS 98-1232, UNITED

          3  STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4  STATE OF NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5            PHILLIP MALONE, STEVEN HOUCK AND DAVID BOIES FOR

          6  THE GOVERNMENT.

          7            JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8  WILLIAM NEUKOM FOR THE DEFENDANTS.

          9            THE COURT:  GOOD MORNING, DR. FISHER.

         10            THE WITNESS:  GOOD MORNING, YOUR HONOR.

         11            THE COURT:  I REMIND YOU, SIR, THAT YOU'RE STILL

         12  UNDER OATH.

         13            THE WITNESS:  YES, SIR.

         14            THE COURT:  MR. BOIES.

         15            MR. BOIES:  THANK YOU, YOUR HONOR.

         16            (PROFESSOR FRANKLIN M. FISHER, PLAINTIFF'S

         17  WITNESS, PREVIOUSLY SWORN.)

         18                   DIRECT EXAMINATION (CONTINUED.)

         19  BY MR. BOIES:

         20  Q.  GOOD MORNING, PROFESSOR FISHER.

         21            LET ME BEGIN BY FOLLOWING UP ON OUR PRICING

         22  DISCUSSION OF YESTERDAY.  WE HAD A DISCUSSION YESTERDAY

         23  ABOUT THE EXTENT TO WHICH MICROSOFT WAS OR WAS NOT CHARGING

         24  A SHORT-RUN PROFIT-MAXIMIZING MONOPOLY PRICE FOR WINDOWS.

         25            LEAVING THAT ISSUE ASIDE FOR THE MOMENT, ARE THERE
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          1  WAYS IN WHICH MICROSOFT CAN EARN MONOPOLY PROFITS OTHER THAN

          2  DIRECTLY THROUGH THE PRICE OF WINDOWS?

          3  A.  YES.

          4  Q.  COULD YOU IDENTIFY THOSE?

          5  A.  WELL, I THINK ONE OF THE THINGS TO THINK ABOUT HAS TO DO

          6  NOT WITH SHORT-TERM PROFITS, BUT WITH LONG-TERM PROFITS.

          7            MICROSOFT IMPOSED CERTAIN RESTRICTIONS ON THE

          8  OEM'S.  THESE WERE RESTRICTIONS WHICH THE OEM'S WERE NOT

          9  HAPPY ABOUT, OR AT LEAST SOME OF THEM WERE NOT.  AND, IN ONE

         10  CASE, EXTREMELY UNHAPPY.

         11            IN ORDER TO GET THE OEM'S TO DO THAT, IT HAD TO BE

         12  WORTH THE OEM'S WHILE, AND THAT MEANS THAT MICROSOFT COULD

         13  NOT CHARGE SO HIGH A PRICE FOR WINDOWS TO THE OEM'S AS IT

         14  MIGHT OTHERWISE HAVE WANTED TO DO, HAVING IMPOSED ON THEM

         15  WHAT THE OEM'S CONSIDERED COSTS.

         16            BY DOING THAT, MICROSOFT COULD -- AND I THINK

         17  DID -- PROTECT ITS LONG-RUN MONOPOLY PROFITS BY, IN THIS

         18  CASE, ASSISTING -- GETTING THE OEM'S TO, IN EFFECT, ASSIST

         19  IN DESTROYING THE NETSCAPE THREAT.

         20  Q.  FROM AN ECONOMIC STANDPOINT, WOULD YOU EXPECT THAT A

         21  RATIONAL MONOPOLIST WOULD BE MORE INTERESTED IN MAXIMIZING

         22  ITS LONG-RUN PROFITS THAN ITS SHORT-RUN PROFITS?

         23  A.  FROM AN ECONOMIC STANDPOINT, ANY RATIONAL FIRM -- I

         24  WOULD EXPECT THAT ANY RATIONAL FIRM WOULD BE MORE INTERESTED

         25  IN MAXIMIZING ITS LONG-RUN PROFITS THAN ITS SHORT-RUN
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          1  PROFITS, LONG-RUN PROFITS APPROPRIATELY DEFINED.

          2  Q.  WITH RESPECT TO THE ISSUE OF WINDOWS PRICES, IS IT

          3  PLAUSIBLE THAT THOSE PRICES ARE BEING KEPT LOW OR ARE BEING

          4  KEPT LOWER THAN THEY OTHERWISE WOULD HAVE BEEN BECAUSE

          5  MICROSOFT IS CONCERNED ABOUT LONG-RUN COMPETITION?

          6  A.  NO, IT'S NOT PLAUSIBLE.

          7  Q.  WHY NOT?

          8  A.  WELL, THE DESCRIPTION OF LONG-RUN COMPETITION, AS GIVEN

          9  BY DEAN SCHMALENSEE, INVOLVES INNOVATION.  IT INVOLVES THE

         10  APPEARANCE -- IN LARGE PART, THE APPEARANCE OF SUBSTITUTES

         11  THAT DON'T YET EXIST, BUT MIGHT SOME DAY EXIST.

         12            NOW, THE PROSPECT OF SUCH INNOVATION, IF IT IS

         13  THERE, IS THERE PRETTY MUCH REGARDLESS OF THE SHORT-TERM

         14  PRICE OF WINDOWS.  AND, INDEED, IF MICROSOFT THOUGHT THAT,

         15  IN A RELATIVELY FEW YEARS, ITS POWER WOULD BE DISSIPATED BY

         16  SUCH INNOVATION, THEN IT WOULD BE IN MICROSOFT'S INTEREST TO

         17  CHARGE A HIGH PRICE NOW AND EARN THE -- EARN PROFITS WHILE

         18  THE EARNING IS GOOD, SO TO SPEAK.

         19            NOW, WHY MIGHT NOT THAT HAPPEN?  WELL, THE ONLY

         20  REASON THAT MIGHT NOT HAPPEN WOULD BE IF MICROSOFT THOUGHT

         21  THAT BY EARNING VERY HIGH PROFITS NOW OR CHARGING A HIGH

         22  PRICE NOW, IT WOULD HASTEN THE DAY WHEN SUCH INNOVATION

         23  APPEARED.  BUT THAT'S NOT A SENSIBLE THING FOR IT TO

         24  BELIEVE.

         25            WHAT WILL MATTER TO THE INDUCEMENT TO INNOVATION
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          1  TO COMPETE WITH WINDOWS ARE THE PROFITS THAT WILL BE MADE

          2  ONCE THE INNOVATION HAS BEEN MADE, NOT THE PROFITS THAT ARE

          3  BEING MADE BEFORE, AND THE PRICES THAT WILL THEN PREVAIL.

          4  BUT MICROSOFT CAN -- AND IT'S PERFECTLY WELL SHOWN THAT IT'S

          5  WILLING TO -- AT ANY TIME DROP ITS PRICE WHEN FACED WITH

          6  COMPETITION.  AND, THEREFORE, MICROSOFT COULD, WITH

          7  IMPUNITY, CHARGE HIGH PRICES NOW, EVEN IF IT THOUGHT THAT

          8  THERE WAS A LONG-TERM THREAT TO ITS POWER.

          9  Q.  LET ME ASK --

         10  A.  LET ME JUST SEE IF I CAN SUM THAT UP.

         11            PROFESSOR SCHMALENSEE'S VIEW THAT MICROSOFT'S

         12  PRICES ARE LOW, AND ARE LOW BECAUSE OF THE LONG-TERM THREAT,

         13  IS NOT CONSISTENT WITH THE NATURE OF THE LONG-TERM THREAT HE

         14  TALKS ABOUT.

         15  Q.  LET ME TURN TO ANOTHER SUBJECT, AND IN THAT CONNECTION,

         16  I'D LIKE YOU TO LOOK AT PAGE E-29 OF THE DEAN SCHMALENSEE

         17  WRITTEN DIRECT TESTIMONY THAT'S PART OF THE EXECUTIVE

         18  SUMMARY AT THE BEGINNING.

         19            AND I AM GOING TO ASK YOU, IN PARTICULAR, TO LOOK

         20  AT FIGURE 6 -- FIGURE E-6, WHICH IS A GRAPH OF NETSCAPE'S

         21  BROWSER REVENUES.  AND DEAN SCHMALENSEE SAYS THAT THIS

         22  DEMONSTRATES THAT NETSCAPE'S REVENUES DECLINED ONLY AFTER IE

         23  BECAME THE SUPERIOR BROWSER.

         24            DO YOU SEE THAT, SIR?

         25  A.  I DO.
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          1  Q.  DO YOU AGREE WITH THAT CONCLUSION?

          2  A.  I DO NOT.

          3  Q.  AND CAN YOU EXPLAIN WHY?

          4  A.  YES.

          5            I HAVE SEVERAL THINGS TO SAY ABOUT THIS.  IN THE

          6  FIRST PLACE, I DON'T DENY THAT AN IMPROVED IE WAS REQUIRED

          7  TO MAKE MICROSOFT'S STRATEGY SUCCEED.  PREDATORY PRICING, TO

          8  SUCCEED, HAS GOT TO BE THE OFFERING OF AN UNPROFITABLE LOW

          9  PRICE FOR A PRODUCT THAT, AT THE LOW PRICE, CONSUMERS WILL

         10  WANT.  THAT MEANS YOU'VE GOT TO HAVE ADEQUATE PRODUCT THAT

         11  CONSUMERS WILL REALLY WANT AT THE LOW PRICE.

         12            SO LONG AS IE WAS QUITE INFERIOR -- SO LONG AS IE

         13  WAS QUITE INFERIOR, OFFERING IT AT A ZERO PRICE WOULD NOT BE

         14  SUFFICIENT TO PERSUADE CONSUMERS TO TAKE IT.  SO THAT IT IS

         15  NOT A SURPRISE THAT YOU BEGIN TO SEE ACTION HERE ONLY AFTER

         16  IE WAS SUFFICIENTLY IMPROVED, SO THAT IT BECAME A POSSIBLE

         17  CHOICE FOR A LOT OF CONSUMERS.

         18            SECONDLY, I DON'T KNOW WHEN -- PRESUMABLY, FROM

         19  THIS DOCUMENT, DEAN SCHMALENSEE THINKS THAT IE BECAME THE

         20  SUPERIOR BROWSER WITH IE 3.

         21  Q.  I THINK IF YOU LOOK AT THE BOTTOM OF THE FIGURE, IT

         22  SHOWS THAT, ACCORDING TO DEAN SCHMALENSEE'S ANALYSIS, WITH

         23  VERSIONS 1 AND 2, NETSCAPE WAS SUPERIOR.  WITH RESPECT TO

         24  VERSION 3, NETSCAPE AND MICROSOFT WERE TIED.  AND WITH

         25  RESPECT TO VERSION 4, MICROSOFT WAS THE SUPERIOR ONE.
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          1  A.  THANK YOU.  WELL, IN THAT CASE --

          2  Q.  AND I'M GOING TO ASK YOU WHETHER YOU AGREE WITH THAT

          3  FACTUAL ASSESSMENT, BUT ACCEPTING DEAN SCHMALENSEE'S FACTUAL

          4  ASSESSMENT AS ACCURATE FOR THE PRESENT PURPOSES, IS THAT

          5  CONSISTENT WITH HIS CONCLUSION THAT NETSCAPE'S REVENUES

          6  DECLINED ONLY AFTER IE BECAME THE SUPERIOR BROWSER?

          7  A.  OBVIOUSLY NOT, SINCE THEY DECLINE, IN FACT, STARTING

          8  ROUGHLY AT THE SAME TIME AS THE INTRODUCTION OF IE 3, WHICH

          9  IS THE TIME AT WHICH THEY BECAME TIED.  SO THAT REALLY CAN'T

         10  BE TRUE.

         11            IN ADDITION, THE BIG DECLINE BETWEEN -- THAT TOOK

         12  PLACE IN '96/'97 IS LARGELY ATTRIBUTABLE TO THE DEAL WITH

         13  AOL, THE SO-CALLED FORCE-FEEDING OF AOL'S SUBSCRIBERS BY

         14  AOL.  IN THAT CONNECTION, IT MIGHT HELP TO LOOK AT WHAT I

         15  THINK IS GX 3.

         16            MR. BOIES:  LET'S LOOK AT GOVERNMENT EXHIBIT 3.

         17            THE WITNESS:  DID I GET THE NUMBER RIGHT?

         18            THIS IS A CHART WHICH I TESTIFIED TO IN JANUARY,

         19  WHICH COMES FROM ADKNOWLEDGE DATA.  AND THE INTERESTING LINE

         20  TO LOOK AT, FOR THE PURPOSES OF THIS ANSWER, IS THE TOP ONE.

         21  BY MR. BOIES:

         22  Q.  THE SOLID BLUE LINE?

         23  A.  THE SOLID BLUE LINE FOR AOL AND COMPUSERVE.  AND YOU

         24  WILL SEE THAT IE SHARE AMONG AOL AND COMPUSERVE USERS TAKES

         25  AN ENORMOUS JUMP IN THE MIDDLE OF 1997, APPROXIMATELY.  AND
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          1  WHAT'S REALLY INTERESTING, OF COURSE, IS THAT THAT ENORMOUS

          2  JUMP OCCURS BEFORE IE 4.  THAT ENORMOUS JUMP IS A LARGE PART

          3  OF WHAT EXPLAINS THE DECLINE IN FIGURE E-6 BEFORE IE 4 COMES

          4  IN.

          5  Q.  WHILE WE'RE ON GOVERNMENT'S EXHIBIT 3, THE BLUE BOTTOM

          6  DASHED LINE, THE SO-CALLED IE PARITY -- ISP'S LINE --

          7  A.  YES.

          8  Q.  -- YOU'RE AWARE THAT DEAN SCHMALENSEE HAS STATED IN HIS

          9  TESTIMONY THAT HE BELIEVES THAT THAT IS NOT AN APPROPRIATE

         10  PARITY GROUP.

         11  A.  I AM.

         12  Q.  WHAT IS YOUR RESPONSE TO THAT?

         13  A.  WELL, DEAN SCHMALENSEE SAYS THIS IS NOT AN APPROPRIATE

         14  PARITY GROUP.  AND HE GIVES SOME REASONS, LARGELY THE REASON

         15  THAT THE ISP'S IN THAT PARITY GROUP TENDED TO CHOOSE

         16  NETSCAPE.  AND HE SUGGESTS AN ALTERNATE PARITY GROUP.  HIS

         17  ALTERNATE PARITY GROUP IS CONSTRUCTED, I BELIEVE, AS TAKING

         18  ALL HITS AND SUBTRACTING OUT THE ONES THAT YOU CAN IDENTIFY

         19  AS FAVORING IE OR FAVORING NETSCAPE.

         20            WELL, IN THE FIRST PLACE, THE PARITY GROUP THAT I

         21  CHOSE IS APPROPRIATE.  I WILL EXPLAIN THAT.  AND THE PARITY

         22  THAT HE PROPOSES IS VERY INAPPROPRIATE.

         23            THE PARITY GROUP THAT I CHOSE WAS THE SET OF ISP'S

         24  THAT HAD NO CONTRACTUAL RESTRICTION ON THEM TO FAVOR EITHER

         25  ONE.  THE CHOICES MADE THAT ARE -- BETWEEN THE TWO THAT ARE
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          1  REFLECTED IN THE PARITY LINES ARE EITHER CHOICES MADE BY

          2  SUBSCRIBERS, WHO ARE GIVEN A FREE CHOICE, OR THEY ARE THE

          3  CHOICES MADE BY UNCONSTRAINED ISP'S THEMSELVES ON BEHALF OF

          4  THEIR SUBSCRIBERS.

          5            AND THAT IS THE APPROPRIATE PARITY GROUP.  THIS IS

          6  THE -- THESE ARE THE -- IN EITHER VERSION, THESE ARE THE

          7  CHOICES MADE BY PEOPLE WHO ARE NOT, IN FACT, BEING

          8  RESTRAINED, EITHER BY NETSCAPE, OR, MORE IMPORTANTLY, BY

          9  MICROSOFT.

         10  Q.  NOW, IF THOSE ISP'S, IN FACT, CHOOSE NETSCAPE, DOES THAT

         11  MEAN THAT THEY ARE NOT AN APPROPRIATE PARITY GROUP BECAUSE

         12  THEY MAKE THAT CHOICE?

         13  A.  WELL, DEAN SCHMALENSEE APPEARS TO THINK THAT THAT MAKES

         14  THEM NOT AN APPROPRIATE PARITY GROUP.  THAT, I TAKE IT, IS

         15  BECAUSE HE DOESN'T LIKE THE RESULT VERY MUCH.

         16            SHOULD I CONTINUE -- WITH THE OTHER ANSWER, I

         17  MEAN?

         18  Q.  WELL, WHAT I WOULD LIKE YOU TO DO IS -- IF YOU'VE

         19  COMPLETED THE ANSWER AS TO WHY YOU THINK IT'S AN APPROPRIATE

         20  PARITY GROUP.

         21  A.  YES.

         22  Q.  YOU CITE HERE IN GOVERNMENT'S EXHIBIT 3, A MICROSOFT

         23  DOCUMENT.  DOES MICROSOFT CLASSIFY THESE ISP'S AS IE PARITY?

         24  A.  YES.

         25  Q.  SO IS IT ACCURATE THAT THIS IS NOT ONLY YOUR
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          1  CHARACTERIZATION OF THESE ISP'S, BUT MICROSOFT'S INTERNAL

          2  CHARACTERIZATION?

          3  A.  YES, IT IS.

          4  Q.  NOW, WOULD YOU GO TO THE SECOND PART OF THE QUESTION,

          5  WHICH IS WHY YOU BELIEVE THAT WHAT DEAN SCHMALENSEE HAS

          6  PROPOSED AS AN ALTERNATIVE CONTROL GROUP IS NOT APPROPRIATE?

          7  A.  DEAN SCHMALENSEE'S ALTERNATIVE CONTROL GROUP CONTAINS A

          8  NUMBER OF ISP'S THAT YOU CAN'T PICK OUT OF THE DATA

          9  SEPARATELY, AND WE DON'T KNOW HOW THEY ARE CONSTRAINED, BUT

         10  THAT'S NOT THE IMPORTANT POINT.  IT INCLUDES MSN.  IT

         11  INCLUDES WEBTV, WHICH IS OWNED BY MICROSOFT.

         12            THAT'S NOT AN APPROPRIATE CONTROL GROUP.  THAT'S A

         13  GROUP THAT IS KNOWN TO BE CONSTRAINED -- IN THIS CASE, NOT

         14  PARTICULARLY INAPPROPRIATELY -- KNOWN TO BE CONSTRAINED BY

         15  MICROSOFT.  HOW CAN THEY BE PART OF A PARITY GROUP?  I AM

         16  SORRY -- PART OF THE CONTROL GROUP.  THAT'S NOT A CONTROL.

         17  Q.  WHILE WE'RE ON THE SUBJECT OF AOL, THERE HAS BEEN SOME

         18  DISCUSSION IN THE TRIAL AS TO WHAT THE APPROPRIATE PRICE WAS

         19  FOR THE NETSCAPE ACQUISITION BY AOL, AND NUMBERS RANGING

         20  FROM 4 BILLION TO 10 BILLION HAVE BEEN USED BY VARIOUS

         21  PEOPLE.  CAN YOU EXPLAIN, FROM AN ECONOMIST'S STANDPOINT,

         22  WHAT YOU THINK THE APPROPRIATE PRICE IS AND WHY?

         23  A.  WELL, I TAKE IT BY THAT YOU MEAN WHAT THE PRICE -- WHAT

         24  IS THE APPROPRIATE PRICE TO THINK ABOUT WHAT WAS ACTUALLY

         25  PAID.  I, OF COURSE, HAVE NO IDEA OF WHAT THE -- IN SOME
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          1  SENSE THE RIGHT PRICE WOULD HAVE BEEN.

          2            THE APPROPRIATE PRICE IS THE ONE AROUND 4 BILLION.

          3  AT THE TIME THAT -- THE DEAL WAS STRUCTURED IN TERMS OF A

          4  PAYMENT OF -- IN TERMS OF AOL STOCK.  AT THE TIME THE DEAL

          5  WAS SIGNED, AOL'S -- THE STOCK INVOLVED WAS WORTH ABOUT 4

          6  BILLION -- ONE HESITATES AT THESE MAGNITUDES -- SAY, 4

          7  BILLION AND CHANGE.  BUT THAT'S ROUGHLY WHAT IT WAS.

          8            LUCKILY FOR NETSCAPE, BY THE TIME THE DEAL WAS

          9  CONSUMMATED, THE STOCK HAD RISEN VERY SUBSTANTIALLY, AND WAS

         10  WORTH ABOUT 10 BILLION.  AT THE TIME THAT IT WAS SIGNED, THE

         11  STOCK COULD HAVE GONE EITHER UP OR DOWN, AND, OF COURSE, THE

         12  BEST ESTIMATE OF WHAT THE STOCK WAS WORTH WAS WHAT IT WAS

         13  SELLING FOR, AND THAT WAS ABOUT 4 BILLION.

         14  Q.  LET ME TURN TO ANOTHER SUBJECT.  ARE YOU AWARE OF DEAN

         15  SCHMALENSEE'S TESTIMONY ABOUT THE EXTENT TO WHICH

         16  MICROSOFT'S CONDUCT MAY OR MAY NOT BE JUSTIFIED BY THE FACT

         17  THAT AT LEAST CERTAIN OF MICROSOFT'S CONDUCT RELATES TO

         18  INTELLECTUAL PROPERTY RIGHTS?

         19  A.  I AM.

         20  Q.  AND DO YOU RECALL READING HIS TESTIMONY ANALYZING THE

         21  TITANIC SUCCESS TO MICROSOFT'S SUCCESS?

         22  A.  YOU MEAN THE MOVIE?

         23  Q.  THE MOVIE.

         24  A.  THE SHIP WAS A FAILURE.  SORRY.

         25  Q.  I DID MEAN THE MOVIE.
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          1  A.  YES, I REMEMBER.

          2  Q.  WHAT IS YOUR RESPONSE TO THAT?

          3  A.  IT'S NOT THE SAME AT ALL.  THE TITANIC -- THE MOVIE THE

          4  TITANIC WAS A BIG SUCCESS.  AND, OF COURSE, IT WAS

          5  COPYRIGHTED.  THAT MEANT IT COULD PROTECT ITSELF AGAINST

          6  ANOTHER MOVIE THAT WAS LITERALLY THE SAME, IN PART OR IN

          7  WHOLE, AS THE TITANIC.

          8            THAT DID NOT PROTECT IT FROM COMPETITION AGAINST

          9  OTHER MOVIES -- THE NEXT MOVIE THAT WOULD COME ALONG IN

         10  LATER YEARS -- NOR, YOU WILL NOTE, DID IT GIVE IT THE RIGHT

         11  TO TAKE ACTIONS TO SUPPRESS COMPETITION FROM LATER MOVIES.

         12            I PROBABLY OUGHT TO RESTRAIN MY TENDENCY TO MAKE

         13  JOKES, AND I WILL, BUT I WANT TO TAKE A PARTICULAR EXAMPLE,

         14  YOU KNOW, THE BIG MOVIE THIS YEAR IS THE PHANTOM MENACE.

         15  AND THAT'S ALSO PROTECTED BY COPYRIGHT.  THE PRODUCERS OF

         16  TITANIC DID NOT, IN FACT, TAKE, NOR COULD THEY HAVE TAKEN,

         17  ANY ACTION -- ANY ANTI-COMPETITIVE ACTION TO PREVENT THE

         18  PHANTOM MENACE FROM BEING A SUCCESS.

         19            IN THE CASE OF MICROSOFT, MICROSOFT WAS NOT ONLY

         20  PROTECTED BY INTELLECTUAL PROPERTY, BUT IT TOOK ACTION TO

         21  INSURE BEYOND THAT PROTECTION THAT THERE WOULD NOT BE

         22  COMPETITION FROM PEOPLE WITH OTHER EQUALLY PROTECTED OR

         23  DIFFERENTLY PROTECTED INTELLECTUAL PROPERTY.

         24  Q.  ARE THERE BARRIERS TO ENTRY THAT PROTECT MICROSOFT,

         25  INDEPENDENT OF THE INTELLECTUAL PROPERTY RIGHTS THAT
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          1  MICROSOFT HOLDS?

          2  A.  YES.  THE APPLICATIONS BARRIER TO ENTRY PROTECTS

          3  MICROSOFT, INDEPENDENT OF THOSE RIGHTS.  THERE IS NO SIMILAR

          4  BARRIER PROTECTING THE TITANIC.

          5  Q.  FROM AN ECONOMIC PERSPECTIVE, OR FROM AN ECONOMIST'S

          6  PERSPECTIVE, WHAT IS THE PURPOSE OF INTELLECTUAL PROPERTY

          7  PROTECTION?

          8  A.  BECAUSE INTELLECTUAL PROPERTY, ONCE IT IS DEVELOPED, CAN

          9  BE FREELY DISTRIBUTED OR -- WELL, CAN BE FREELY DISTRIBUTED

         10  AND IMITATED, IF THERE WERE NO COPYRIGHT PROTECTION, THEN IT

         11  WOULD BE THE CASE THAT -- OR INTELLECTUAL PROPERTY

         12  PROTECTION GENERALLY, THEN IT WOULD BE THE CASE THAT THE

         13  RETURNS TO THE CREATION OF INTELLECTUAL PROPERTY WOULD NOT

         14  GO TO THE AUTHOR OR THE CREATORS OF THAT PROPERTY.

         15            AS A RESULT, THE INCENTIVE TO CREATE INTELLECTUAL

         16  PROPERTY IN THE FIRST PLACE WOULD BE MUCH REDUCED.

         17  COPYRIGHT PROTECTION IS GRANTED, AND THE ECONOMICS OF

         18  COPYRIGHT PROTECTION AND THE ECONOMICS OF PATENT PROTECTION

         19  ARE TO PROVIDE THE INCENTIVES TO THE CREATION OF

         20  INTELLECTUAL PROPERTY.  AND, BY THE WAY, THE CREATION AND

         21  REVELATION OF INTELLECTUAL PROPERTY.

         22  Q.  AND HOW DOES THAT WORK?  HOW DOES INTELLECTUAL PROPERTY

         23  PROTECTION ENCOURAGE THE CREATION OF INTELLECTUAL PROPERTY?

         24  A.  WELL, IF I WRITE A BOOK AND IT IS COPYRIGHTED, AND YOU,

         25  PERHAPS FOOLISHLY, WISH TO PUT OUT THE SAME BOOK AND SELL IT

                                                                  16

          1  IN COMPETITION WITH MINE, YOU CAN'T DO IT.  I CAN PREVENT

          2  YOU FROM DOING THAT.  AND THE RETURNS FROM DEVELOPING THE

          3  PROPERTY ACCRUE -- SUCH AS THEY ARE IN THIS CASE, ACCRUE TO

          4  ME, OR TO WHOEVER THE COPYRIGHT HOLDER IS.

          5            AS A RESULT, IN CONTEMPLATING WHETHER THE BOOK

          6  SHOULD BE WRITTEN IN THE FIRST PLACE AND WHEN MY PUBLISHER

          7  CONTEMPLATES WHETHER IT SHOULD PUBLISH IT, IT CAN COUNT ON

          8  THE PROTECTED RIGHT TO BE THE ONLY ONES WHO CAN PUBLISH AND

          9  SELL IT.

         10  Q.  FROM AN ECONOMIC STANDPOINT, SHOULD THERE BE LIMITS ON

         11  THE WAY THAT INTELLECTUAL PROPERTY IS USED?

         12  A.  YES.  THE RIGHT -- THE PROTECTION OF INTELLECTUAL

         13  PROPERTY IS A PROTECTION OF THE FORM THAT SAYS, I CAN

         14  PREVENT -- IT'S MY INTELLECTUAL PROPERTY NOW; I CAN PREVENT

         15  OTHER PEOPLE FROM SIMPLY TAKING MY WORK AND DOING THE SAME

         16  THING.  THAT DOES NOT GIVE ME THE RIGHT TO INHIBIT

         17  COMPETITION FROM OTHER BOOKS -- FROM OTHER INTELLECTUAL

         18  PROPERTY GENERALLY, AND IT CERTAINLY DOES NOT GIVE ME THE

         19  RIGHT -- AND SHOULDN'T -- TO USE THE ATTRACTIVENESS OF MY

         20  INTELLECTUAL PROPERTY TO PREVENT OTHERS FROM COMPETING WITH

         21  THEIR INTELLECTUAL PROPERTY.

         22  Q.  FROM AN ECONOMIC STANDPOINT, YOU DRAW A DISTINCTION

         23  BETWEEN THE USE OF INTELLECTUAL PROPERTY TO PREVENT

         24  INFRINGING COMPETITION AND THE USE OF INTELLECTUAL PROPERTY

         25  TO PREVENT NONINFRINGING COMPETITION.
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          1  A.  I DO.

          2  Q.  HOW SO?

          3  A.  WELL, SUPPOSE, FOR EXAMPLE -- THIS, OF COURSE, DID NOT

          4  HAPPEN -- SUPPOSE THAT NETSCAPE HAD LITERALLY COPIED WINDOWS

          5  AND HAD ATTEMPTED TO COMPETE WITH MICROSOFT BY PUTTING OUT

          6  ITS OWN VERSION OF WINDOWS.  APPROPRIATE USE OF INTELLECTUAL

          7  PROPERTY PROTECTION WOULD HAVE, OF COURSE, PERMITTED

          8  MICROSOFT TO ACT, AS IT DOUBTLESS WOULD HAVE, BY TRYING TO

          9  LEGALLY ENFORCE ITS RIGHT, PREVENTING NETSCAPE FROM DOING

         10  THAT.  THAT WOULD BE AN APPROPRIATE USE OF INTELLECTUAL

         11  PROPERTY PROTECTION.

         12            THAT'S NOT WHAT MICROSOFT DID, AND, OF COURSE,

         13  THAT'S NOT WHAT NETSCAPE DID EITHER.  WHAT MICROSOFT DID WAS

         14  TO TAKE VARIOUS ACTS, INCLUDING THE USE OF ITS INTELLECTUAL

         15  PROPERTY, TO PREVENT NETSCAPE, WHO WAS ENGAGED IN A

         16  NONINFRINGING USE, FROM PRESENTING A THREAT TO MICROSOFT'S

         17  MONOPOLY POWER.

         18  Q.  THE FIGURE THAT I SHOWED YOU EARLIER WAS A FIGURE

         19  RELATING TO THE DECLINE IN NETSCAPE'S REVENUES, AND THERE

         20  ARE ALSO HAVE BEEN SOME FIGURES USED SHOWING THE DECLINE IN

         21  NETSCAPE'S MARKET SHARE.

         22            FROM AN ECONOMIC STANDPOINT, IS WHAT HAPPENS TO

         23  NETSCAPE THE CRITICAL ISSUE IN THE ANALYSIS?

         24  A.  NO.  THIS ISN'T A CASE ABOUT NETSCAPE.  IT ISN'T A CASE

         25  ABOUT DAMAGES TO NETSCAPE, OR IT'S NOT A CASE BEING BROUGHT
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          1  BY NETSCAPE.  THIS IS A CASE ABOUT MICROSOFT'S PROTECTION OF

          2  ITS MONOPOLY IN OPERATING SYSTEMS.  AND WHAT MATTERS THERE

          3  IS THE DEGREE TO WHICH MICROSOFT SUCCEEDED IN PREVENTING THE

          4  PLATFORM THREAT FROM MATERIALIZING.

          5            FOR THAT PURPOSE, WHAT MATTERS IS HOW SUCCESSFUL

          6  IE WAS.  IT DOESN'T MATTER, FOR THAT PURPOSE, WHETHER THE

          7  REMAINING PART OF THE BROWSER SHARE WAS NETSCAPE, SOMEONE

          8  ELSE, OR DIVIDED AMONG THEM.

          9            MICROSOFT, IN FACT, SUCCEEDED IN HAVING IE OUT TO

         10  A SUFFICIENT EXTENT THAT THERE WASN'T -- IT WAS NO LONGER

         11  SEEN LIKELY THAT THERE WAS GOING TO BE A PARADIGM-SHIFTING

         12  EVENT CAUSING PEOPLE NO LONGER TO CARE VERY MUCH ABOUT THE

         13  UNDERLYING OPERATING SYSTEM.

         14            THERE IS -- I QUOTED IT YESTERDAY -- A MICROSOFT

         15  DOCUMENT THAT SAYS ESSENTIALLY, "I THINK WE'VE WON THE

         16  BROWSER WARS."  THIS OCCURS WHEN MICROSOFT'S IE SHARE IS UP

         17  AROUND 50 PERCENT.

         18  Q.  YOU MAY OR MAY NOT HAVE HAD AN OPPORTUNITY TO READ THE

         19  NEWSPAPER TODAY, BUT THERE WAS AN ADVERTISEMENT BY SOMETHING

         20  CALLED "THE INDEPENDENT INSTITUTE" SUGGESTING THAT VARIOUS

         21  ANTITRUST CASES DO NOT REALLY RELATE TO CONSUMER WELFARE.

         22            DOES MICROSOFT'S CONDUCT HERE, IN YOUR OPINION,

         23  ADVERSELY AFFECT CONSUMERS?

         24  A.  YES, IT DOES.

         25  Q.  WHY IS THAT?
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          1  A.  WELL, BECAUSE IT LIMITS CHOICE.

          2            NOW, LET ME SPEAK MORE GENERALLY.  THE LAST TIME I

          3  WAS HERE, I WAS ASKED A QUESTION BY MR. LACOVARA, WHICH I

          4  LATER TALKED ABOUT ON REDIRECT, AS TO WHETHER CONSUMERS HAD

          5  ALREADY BEEN INJURED.  AND IN THE CONTEXT OF THAT QUESTION,

          6  I SAID, I THOUGHT NOT YET.

          7            THAT HAS BEEN MUCH MISQUOTED.  AS I EXPLAINED THE

          8  LAST TIME, THAT WAS IN THE CONTEXT OF A QUESTION ABOUT THE

          9  PRICING OF THE BROWSER AT ZERO.  AND AS IN ANY PREDATORY

         10  CAMPAIGN, IT IS THE CASE THAT, WHILE THE PREDATORY CAMPAIGN

         11  IS GOING ON, CONSUMERS ARE NOT INJURED BY THE LOW PRICES

         12  INVOLVED.  BUT ANY INJURY TO COMPETITION IS AN INJURY TO

         13  CONSUMERS, AND I WILL SAY MORE ABOUT THAT IN A MINUTE.  AND

         14  IN THE MEANTIME, CONSUMERS HAVE BEEN INJURED BY HAVING THEIR

         15  CHOICES RESTRICTED.

         16            CERTAINLY, THERE IS -- THERE ARE DOCUMENTS AND

         17  TESTIMONY -- WELL, THERE ARE DOCUMENTS FROM THE OEM'S THAT

         18  SAY, "WE WANTED TO DO CERTAIN THINGS, AND WE DIDN'T WANT TO

         19  BE RESTRAINED -- CONSTRAINED BY MICROSOFT, AND WE WANTED TO

         20  DO THIS BECAUSE WE THOUGHT IT WOULD BE GOOD FOR OUR

         21  CONSUMERS AND, THEREFORE, GOOD FOR US."  AND THEY WERE

         22  PREVENTED FROM DOING THOSE THINGS.  THEY HAD TO SHIP IE, AND

         23  SO FORTH.  THEY WERE RESTRICTED IN THE INITIAL -- THERE WERE

         24  VARIOUS SCREEN RESTRICTIONS PLACED UPON THEM.

         25            MR. VESEY OF BOEING TESTIFIED THAT THE FACT THAT
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          1  IE WAS BUNDLED WITH WINDOWS PLACED COSTS ON HIS COMPANY THAT

          2  THEY DID NOT WISH TO INCUR, BUT THEY THOUGHT WERE

          3  UNAVOIDABLE.

          4            CUSTOMERS WHO MIGHT HAVE WISHED TO GET IE -- TO

          5  MAKE A FREE CHOICE BETWEEN NETSCAPE AND IE, FOUND THAT IT

          6  WAS MORE DIFFICULT FOR THEM TO DO SO BECAUSE OF MICROSOFT'S

          7  ACTIONS.  THOSE ARE ARE ALL EXAMPLES OF CONSUMER HARM.

          8            NOW, MORE GENERALLY, ANTITRUST POLICY AND

          9  ANTITRUST CASES ARE ABOUT HARM TO COMPETITION.  IT IS TRUE

         10  THAT WE CARE ABOUT HARM TO COMPETITION, LARGELY BECAUSE OF

         11  THE RESULTS AS TO HARM TO CONSUMERS, BUT IT'S AN ERROR TO

         12  SUPPOSE THAT ANTITRUST POLICY IS DIRECTLY ABOUT HARM TO

         13  CONSUMERS, ALTHOUGH, AS I SAY, THAT IS A PRIMARY PART.

         14            THE ECONOMICS OF ANTITRUST POLICY IS BASED UPON

         15  THE PROPOSITION THAT COMPETITION ENDS UP, IN ONE WAY OR

         16  ANOTHER, ALWAYS BEING GOOD FOR CONSUMERS.  THAT PROPOSITION

         17  IS THE CENTRAL PROPOSITION OF MICROECONOMICS, AND,

         18  THEREFORE, IN MY VIEW, THE CENTRAL PROPOSITION OF ALL

         19  ECONOMICS.  IT IS ALSO -- AND THERE IS A FORMAL STATEMENT OF

         20  THAT -- IT IS ALSO THE CENTRAL PROPOSITION OF, TO BE FAIRLY

         21  GRAND ABOUT IT, WESTERN CAPITALIZATION.  AND IT IS THE

         22  PROPOSITION THAT SAYS, IN EFFECT, THAT THERE IS A CLOSE

         23  RELATION BETWEEN COMPETITION AND DESIRABLE CONSUMER

         24  OUTCOMES.

         25            NOW, IT'S PERFECTLY TRUE THAT THERE ARE SOME

                                                                  21

          1  OCCASIONS ON WHICH THAT PROPOSITION DOES NOT HOLD.  AND WHEN

          2  THAT PROPOSITION DOES NOT HOLD, IT IS THEN APPROPRIATE FOR

          3  THE GOVERNMENT TO TAKE SOME OTHER ACTIONS.

          4            FOR INSTANCE, TO TAKE AN EASY EXAMPLE, PURE

          5  COMPETITION ISN'T GOING TO SOLVE AIR POLLUTION.  IT WILL

          6  LEAD TO PROBLEMS IN THE CASE OF AIR POLLUTION.  THAT

          7  REQUIRES REGULATION.  BUT IT'S SOCIETY AS A WHOLE.  IT'S

          8  GOVERNMENT THAT GETS TO MAKE THE CHOICE AS TO -- AND SHOULD

          9  MAKE THE CHOICE AS TO WHEN THOSE SITUATIONS NEED CORRECTING.

         10            AND THE ANTITRUST POLICY IS DRAWN UP ON THE

         11  PROPOSITION THAT INDIVIDUAL FIRMS DON'T GET TO DECIDE THAT

         12  FOR THEMSELVES, AND THAT DEPARTURES -- THERE IS A GENERAL

         13  PRESUMPTION, WHICH OUGHT TO BE PRESERVED, THAT DEPARTURES

         14  FROM COMPETITION, IN ANY FORM, END UP HURTING CONSUMERS, AND

         15  ARE AGAINST APPROPRIATE PUBLIC POLICY.

         16            THE COURT:  YOU USE THE TERM "CONSUMER" AS

         17  SYNONYMOUS WITH "END USER."  DO YOU EVER THINK OF OEM'S AS,

         18  QUOTE, CONSUMERS, CLOSE QUOTE?

         19            THE WITNESS:  WELL, I CERTAINLY THINK OF OEM'S AS

         20  CUSTOMERS, YOUR HONOR, AND THEY ARE CERTAINLY HURT.  THERE

         21  IS NO QUESTION ABOUT THAT.  BUT I USED "CONSUMER" HERE

         22  ADVISEDLY AS PEOPLE -- IN THIS CASE, END USERS.

         23            THE COURT:  ALL RIGHT.

         24  BY MR. BOIES:

         25  Q.  FROM AN ECONOMIC STANDPOINT --
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          1  A.  LET ME JUST GO ON FOR A SECOND.  OEM'S ARE, IN SOME

          2  SENSE, THE REPRESENTATIVES OF THE CONSUMER FOR CERTAIN

          3  PURPOSES.  THEY ARE IN COMPETITION WITH EACH OTHER.  THEY

          4  GAIN IF THEY DELIVER WHAT END USERS ACTUALLY WANT.  THEY

          5  WOULDN'T CARE ABOUT THE RESTRICTIONS ON THEM IF THEY DIDN'T

          6  THINK THAT IT MATTERED IN THEIR DEALINGS WITH CONSUMERS.

          7            AND, INDEED -- IF I TRY HARD, I CAN RECOVER THE

          8  NAME -- THE MAN FROM HEWLETT PACKARD -- I CAN'T RECOVER THE

          9  NAME -- WROTE A TERRIBLY ANGRY LETTER TO MICROSOFT ABOUT HOW

         10  THE RESTRICTIONS ON HIM WERE MAKING IT DIFFICULT FOR HIS

         11  CONSUMERS AND, THEREFORE, DIFFICULT FOR HIM.

         12  Q.  FROM AN ECONOMIC STANDPOINT, IS IT IMPORTANT THAT THERE

         13  BE COMPETITION AND CHOICE FOR CUSTOMERS IN THE ECONOMY WHO

         14  ARE NOT END USERS -- WHO ARE NOT THE FINAL CONSUMER?

         15  A.  WELL, AS I JUST SAID, YES.

         16  Q.  WHY IS THAT?

         17  A.  THERE ARE TWO REASONS.  ONE IS THE REASON THAT I JUST

         18  GAVE IN RESPONSE TO HIS HONOR'S QUESTION.  THE CUSTOMERS

         19  HERE -- IN THIS CASE, THE P.C. MANUFACTURERS -- THE

         20  CUSTOMERS HERE, PURSUING THEIR OWN ENDS, IT'S TRUE,

         21  REPRESENT THE CONSUMERS.  THE REALLY REMARKABLE FACT ABOUT

         22  THE UNDERLYING PROPOSITIONS ABOUT COMPETITION IS THAT WHEN

         23  THERE IS COMPETITION, THE PURSUIT OF PRIVATE ENDS LEADS TO

         24  PUBLIC GOOD.  IN THAT CASE -- THIS CASE, I MEAN, CONSUMER

         25  GOODS.

                                                                  23

          1            AND ONE OF THE REASONS IS THAT IN COMPETITIVE

          2  INDUSTRIES, FIRMS WILL BE DRIVEN TO TRY TO SATISFY CONSUMER

          3  DEMANDS IN ORDER TO SUCCEED.  SO THAT THE FIRST ANSWER IS

          4  THAT COMPETITION TO SATISFY CUSTOMERS MEANS, AT LEAST

          5  INDIRECTLY, COMPETITION TO SATISFY THE ULTIMATE CONSUMER.

          6            NOW, THERE IS A DEEPER -- WELL, NOT DEEPER --

          7  THERE IS A MORE COMPLICATED PROPOSITION.  AND IT GOES

          8  SOMETHING LIKE THIS.  IT HAS TO DO WITH THE CENTRAL

          9  PROPOSITIONS OF MICROECONOMICS TO WHICH I REFERRED.

         10            IMAGINE AN ECONOMY LIKE OURS IN WHICH THERE ARE

         11  VARIOUS MARKETS.  SOME OF THE MARKETS ARE MARKETS FOR

         12  CONSUMER GOODS.  SOME OF THE MARKETS ARE MARKETS FOR INPUTS

         13  THAT ARE USED TO MAKE CONSUMER GOODS.  SOME OF THE MARKETS

         14  ARE MARKETS FOR INPUTS THAT ARE USED TO MAKE INPUTS THAT ARE

         15  USED TO MAKE CONSUMER GOODS AND SO FORTH.

         16            NOW, THE GENERAL PROPOSITION IS THAT A FAILURE OF

         17  COMPETITION ANYWHERE IN THE SYSTEM LEADS TO A SITUATION

         18  WHICH IS SOONER, IN ONE WAY OR ANOTHER, NOT AS GOOD FOR

         19  CONSUMERS AS COULD OTHERWISE BE THE CASE -- AS WOULD BE THE

         20  CASE IN A SYSTEM OF FULLY COMPETITIVE MARKETS.  THAT'S TRUE

         21  WHETHER THE FAILURE OCCURS IN THE CONSUMER MARKETS OR OCCURS

         22  SOMEWHERE ELSE IN THE CHAIN.

         23            AND IT'S A TRUE AND QUITE GENERAL PROPOSITION,

         24  EVEN IF YOU CAN'T NECESSARILY CHASE -- TRACE THE CONNECTION

         25  RIGHT AWAY.  NOW, IN THIS PARTICULAR CASE, I THINK YOU CAN
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          1  TRACE THE CONNECTION.

          2  Q.  IS IT THE CASE THAT MICROECONOMICS ASSUMES OR

          3  PRESUPPOSES THAT COMPETITION WILL LEAD TO AN EFFICIENT

          4  ALLOCATION OF RESOURCES, AND THAT WILL ULTIMATELY BENEFIT

          5  CONSUMERS?

          6  A.  NO.

          7  Q.  IT IS NOT TRUE?

          8  A.  IT IS NOT TRUE.  MICROECONOMICS -- YOU'VE GOT ONE WORD

          9  WRONG IN THAT, AND IT MATTERS.  THAT IS NOT AN ASSUMPTION OF

         10  MICROECONOMICS.  THAT IS A PRINCIPAL RESULT OF

         11  MICROECONOMICS.  IT'S A THEOREM.  IT'S NOT ASSUMED; IT'S

         12  PROVED.

         13  Q.  IT IS PROVED THAT COMPETITION WILL LEAD TO AN EFFICIENT

         14  ALLOCATION OF RESOURCES, AND THAT THAT WILL BENEFIT

         15  CONSUMERS?

         16  A.  YES.

         17  Q.  WILL COMPETITION FOR CUSTOMER SETS LIKE OEM'S, THAT ARE

         18  NOT THEMSELVES ULTIMATE CONSUMERS, ADVANCE THAT EFFICIENT

         19  ALLOCATION OF RESOURCES?

         20  A.  YES, IT WILL.

         21  Q.  WILL INTERFERENCE WITH COMPETITION IN THE SENSE OF

         22  DEPRIVING THOSE CUSTOMERS OF CHOICES, OR HAVING LESS

         23  COMPETITION FOR THE BUSINESS OF THOSE CUSTOMERS, ULTIMATELY

         24  HARM CONSUMERS?

         25  A.  YES, IT WILL, ALTHOUGH, AS -- I HAVE ALREADY REMARKED
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          1  ABOUT ALL OF THIS -- THERE ARE A SET OF OCCASIONS ON WHICH,

          2  OR A SET OF CIRCUMSTANCES UNDER WHICH THE THEOREMS DON'T

          3  APPLY.  BUT, IN GENERAL, YOU KNOW, THAT IS TRUE.  I GAVE THE

          4  AIR POLLUTION EXAMPLE AS ONE.

          5  Q.  DOES, IN YOUR JUDGMENT, MICROSOFT'S CONDUCT AFFECT THE

          6  PACE AND LEVEL OF INNOVATION?

          7  A.  OH, SURE.  MICROSOFT HAS BEEN GIVING OUT VERY, VERY

          8  STRONG SIGNALS THAT INNOVATION IS FINE AND THEY WILL

          9  COOPERATE WITH IT.  THEY WILL EVEN ASSIST IT, IF WHAT YOU'RE

         10  DOING IS PRODUCING SIMPLY COMPLEMENTS FOR MICROSOFT

         11  PRODUCTS.

         12            BUT THEY WILL TAKE VERY, VERY AGGRESSIVE ACTION

         13  AGAINST YOU IF WHAT YOU'RE DOING IS PRODUCING INNOVATIONS

         14  THAT MIGHT LEAD TO SOMETHING THAT THREATENS THEIR OPERATING

         15  SYSTEM MONOPOLY.

         16  Q.  AND HOW DOES THAT AFFECT INNOVATION?

         17  A.  IT RATHER DISCOURAGES, I SHOULD THINK, PEOPLE FROM

         18  THINKING OF WAYS TO PROVIDE -- TO INNOVATE IN WAYS THAT

         19  WOULD THREATEN THE OPERATING SYSTEM MONOPOLY.  THE LESSONS

         20  ARE OUT THERE.

         21            IT ALSO MEANS, BY THE WAY, THAT MICROSOFT'S

         22  OPERATING SYSTEM MONOPOLY IS UNLIKELY TO BE THREATENED.  AS

         23  I SAID IN JANUARY, WE'RE GOING TO LIVE IN A MICROSOFT WORLD.

         24  INNOVATION IS GOING TO GO IN THE DIRECTION THAT MICROSOFT

         25  THINKS IS GOOD FOR IT.  AND THAT IS -- YOU KNOW, THAT MAY BE
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          1  A GOOD WORLD.  THE GENERAL PRESUMPTION IS THAT IT OUGHT TO

          2  BE COMPETITION ON THE MERITS THAT DECIDES WHAT KIND OF

          3  INNOVATION IS GOOD.

          4  Q.  LET ME RETURN JUST FOR A MOMENT TO THE POINT THAT YOU

          5  MADE AT THE BEGINNING OF THIS DISCUSSION IN TERMS OF

          6  PREDATION.  AND YOU INDICATED THAT, WHILE PREDATION IS GOING

          7  ON, LOWER PRICES ARE BEING OFFERED?

          8  A.  YES.

          9  Q.  WHAT IS WRONG WITH PREDATION IN THAT SENSE?

         10  A.  THERE IS NOTHING WRONG WITH THE OFFERING OF LOW

         11  PROFITABLE PRICES.  THAT'S WHAT COMPETITION IS SUPPOSED TO

         12  DO.

         13            THE GENERAL PROPOSITION ABOUT COMPETITION

         14  PRODUCING GOOD RESULTS IS A PROPOSITION THAT SAYS, SO LONG

         15  AS YOU TAKE YOUR OWN PROFIT-MAXIMIZING ACTIONS, WITHOUT

         16  REGARD FOR THE PROFITS YOU CAN MAKE IF YOU ACHIEVE OR

         17  MAINTAIN A MONOPOLY, THAT, IN FACT, WILL LEAD TO ENDS THAT

         18  ARE GOOD FOR CONSUMERS.

         19            BUT WHEN A FIRM OFFERS PRICES THAT ARE BELOW COST

         20  AND TAKES ACTIONS THAT ARE UNPROFITABLE, EXCEPT BECAUSE IT

         21  IS GOING TO GAIN MONOPOLY PROFITS, THEN SOMETHING ELSE IS

         22  HAPPENING.  THEN, ALTHOUGH IN THE SHORT RUN, CONSUMERS WHO

         23  TAKE ADVANTAGE OR CUSTOMERS WHO TAKE ADVANTAGE OF THE LOW

         24  PRICES WILL BE BENEFITED DURING THAT PERIOD, THE END RESULT

         25  WILL BE EITHER THE CONTINUATION OR THE ATTAINMENT OF
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          1  MONOPOLY, A DEPARTURE FROM COMPETITION, AND A CIRCUMSTANCE

          2  UNDER WHICH IT IS NO LONGER TRUE THAT THE PURSUIT OF PRIVATE

          3  ENDS, IN THIS CASE, BY THE MONOPOLIST, LEADS TO PUBLICLY

          4  GOOD RESULTS.

          5  Q.  AND WHEN, IN YOUR ANALYSIS, IF AT ALL, IS MICROSOFT ABLE

          6  TO RECOUP THE LOSSES FROM ENGAGING IN WHAT YOU HAVE

          7  DESCRIBED AS PREDATORY CONDUCT?

          8  A.  WELL, IN ONE SENSE, MICROSOFT IS ALREADY RECOUPING.  IT

          9  HAS PRESERVED ITS OPERATING SYSTEMS MONOPOLY, AND CAN

         10  CONTINUE TO GAIN THERE.  IT HAS WARDED OFF THE THREAT.

         11            TO REFINE THAT A LITTLE BIT, ONE CAN SAY IT

         12  RECOUPS AS OF THE DAY WHEN, IF IT HADN'T TAKEN THESE

         13  ACTIONS, ITS OPERATING SYSTEMS MONOPOLY WOULD HAVE BEGUN TO

         14  ERODE.

         15            MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.

         16            THE COURT:  ALL RIGHT.  WE'LL TAKE A TEN-MINUTE

         17  RECESS.

         18            (A RECESS WAS TAKEN.)

         19            (AFTER RECESS.)

         20            THE COURT:  MR. LACOVARA.

         21            MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

         22                       CROSS-EXAMINATION

         23  BY MR. LACOVARA:

         24  Q.  GOOD MORNING, DR. FISHER.

         25  A.  GOOD MORNING, MR. LACOVARA.
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          1            MR. LACOVARA:  YOUR HONOR, BEFORE I BEGIN, COULD I

          2  ASK THAT THE WITNESS TO BE INSTRUCTED THAT HE IS NOT

          3  PERMITTED TO CONFER WITH COUNSEL OR WITH OTHERS WHILE HE IS

          4  ON CROSS-EXAMINATION, DURING BREAKS, AND OVER THE EVENING

          5  RECESS.

          6            THE COURT:  THAT IS TRUE.

          7            MR. LACOVARA:  DO YOU UNDERSTAND THAT INSTRUCTION,

          8  DR. FISHER?

          9            THE WITNESS:  I DO.  DOES IT EXTEND -- THE LAST

         10  TIME, IT DID NOT EXTEND TO ECONOMISTS ON MY STAFF.

         11            MR. LACOVARA:  I BELIEVE IN THE COURT --

         12            THE COURT:  THERE SHOULD BE NO COMMUNICATION WITH

         13  COUNSEL FOR THE SIDE THAT YOU'RE TESTIFYING FOR, WHILE

         14  CROSS-EXAMINATION IS IN PROGRESS, ABOUT THE SUBJECT OF YOUR

         15  CROSS-EXAMINATION.

         16            THE WITNESS:  FINE.

         17            MR. LACOVARA:  AND JUST TO CLARIFY, MY

         18  UNDERSTANDING, YOUR HONOR, WAS THAT DEAN SCHMALENSEE WAS NOT

         19  PERMITTED -- WAS PERMITTED TO REQUEST INFORMATION FROM HIS

         20  STAFF, BUT WAS NOT PERMITTED TO HAVE MEETINGS AND CONFER

         21  WITH THEM WHERE THEY CONVEYED UNSOLICITED INFORMATION TO

         22  HIM.

         23            THAT WAS THE RULE THAT APPLIED TO DEAN

         24  SCHMALENSEE, IF I RECALL IT CORRECTLY.

         25            THE COURT:  WELL, ALL RIGHT.  THAT RULE OBTAINS,
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          1  TOO.

          2            MR. LACOVARA:  THANK YOU.

          3  BY MR. LACOVARA:

          4  Q.  PROFESSOR FISHER, I'D LIKE TO BEGIN ON THE SUBJECT OF

          5  THE WORK YOU DID WITH RESPECT TO DEAN SCHMALENSEE'S ANALYSIS

          6  OF WINDOWS PRICING.  AND TO DO THAT, I WOULD LIKE TO BEGIN

          7  BY SHOWING YOU, AGAIN, GOVERNMENT EXHIBIT 1960, WHICH WE CAN

          8  DISPLAY.

          9            NOW, IF I UNDERSTAND THIS CORRECTLY, PROFESSOR

         10  FISHER, WHAT YOU ARE TRYING TO DO IS TO DEMONSTRATE, UNDER A

         11  SERIES OF ASSUMPTIONS OR INPUTS THAT YOU REGARD AS

         12  REASONABLE, WHETHER YOU CAN COME OUT WITH A PRICE OF WINDOWS

         13  THAT IS ROUGHLY COMPARABLE TO THE ACTUAL OEM PRICE OF

         14  WINDOWS; IS THAT CORRECT?

         15  A.  THAT'S ONE WAY OF PUTTING IT, YES.  I WOULD RATHER SAY

         16  THAT -- CAN YOU COME OUT UNDER A SET OF ASSUMPTIONS,

         17  INCLUDING THINGS THAT DEAN SCHMALENSEE SAYS ARE REASONABLE.

         18  Q.  OKAY.  WELL, LET'S -- I WANT TO ASK YOU ABOUT THE THREE

         19  SETS OF ASSUMPTIONS.  SINCE YOU'RE TRYING TO GET TO THE

         20  PRICE OF WINDOWS, I TAKE IT YOU HAD SOME CHOICES TO MAKE

         21  ABOUT THE PRICE OF P.C.'S, THE DEMAND ELASTICITY AND THE NET

         22  REVENUE FROM COMPLEMENTARY GOODS, CORRECT?

         23  A.  WELL, THOSE ARE THE THREE THINGS YOU HAVE TO KNOW TO PUT

         24  INTO THIS FORMULA, YES.

         25  Q.  OKAY.  NOW, AND YOU SAID THAT USING A SYSTEM PRICE OF
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          1  ROUGHLY A THOUSAND DOLLARS -- THAT WAS THE ARITHMETIC THAT

          2  YOU WENT THROUGH WITH MR. BOIES YESTERDAY, CORRECT?

          3  A.  YES.

          4  Q.  AND YOU SAID THAT YOU'D SEEN REPORTS THAT SAID THAT THE

          5  AVERAGE SELLING PRICE FOR INTEL-COMPATIBLE P.C.'S WAS ABOUT

          6  $950?

          7  A.  THAT'S CORRECT.

          8  Q.  AND THAT WAS A 1999 NUMBER, WAS IT NOT?

          9  A.  YES, IT WAS.

         10  Q.  NOW, YOU BELIEVE THAT MICROSOFT HAD MONOPOLY POWER IN

         11  1996 AND 1997, CORRECT?

         12  A.  I DO.

         13  Q.  AND YOU BELIEVE THAT MICROSOFT WAS EXERCISING THAT

         14  MONOPOLY POWER, CORRECT?  IN THOSE YEARS?

         15  A.  IN VARIOUS WAYS, YES.

         16  Q.  AND, INDEED, MANY OF THE ACTS THAT YOU CALL

         17  ANTI-COMPETITIVE OCCURRED IN 1996 AND 1997, CORRECT?

         18  A.  YES.

         19  Q.  NOW, DID YOU TRY TO DO A CALCULATION THAT USED A -- WHAT

         20  YOU CONSIDERED A REASONABLE AVERAGE SYSTEM PRICE IN 1996 OR

         21  1997, A PERIOD WHEN YOU BELIEVE MICROSOFT WAS EXERCISING ITS

         22  MONOPOLY POWER IN THE MARKET, AS YOU'VE DEFINED IT, AND WAS

         23  ENGAGING IN THE ACTS YOU DEEMED PREDATORY?

         24  A.  I KNOW HOW THAT COMES OUT, IF THAT'S WHAT YOU MEAN.

         25  BUT, OF COURSE, IN VIEW OF THE FACT THAT MICROSOFT DOESN'T
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          1  CHANGE THE PRICE OF WINDOWS A WHOLE LOT, MICROSOFT, IN

          2  SETTING THE PRICE OF WINDOWS, HAS TO CONSIDER NOT ONLY WHAT

          3  THE PRICE OF P.C.'S -- IF IT'S DOING THIS AT ALL -- HAS TO

          4  CONSIDER NOT ONLY WHAT THE PRICE OF P.C.'S IS AT THE MOMENT

          5  IN ONE PARTICULAR YEAR, BUT WHAT IT'S GOING TO BE OVER THE

          6  LIFE FOR WHICH THEY WANT TO KEEP THE PRICE THE SAME.

          7  Q.  WELL, DR. FISHER, IT'S YOUR TESTIMONY, IS IT NOT, THAT

          8  MICROSOFT HAS SUBSTANTIALLY INCREASED THE PRICE OF WINDOWS

          9  SINCE 1996, CORRECT?

         10  A.  IT INCREASED THE PRICE OF WINDOWS -- WHEN WINDOWS 98

         11  CAME OUT, IT INCREASED THE PRICE OF WINDOWS 95.  AND, YES,

         12  IT DID INCREASE THE PRICE OF WINDOWS.

         13  Q.  AND WERE YOU ABLE TO COME UP WITH A CALCULATION USING

         14  NUMBERS YOU CONSIDERED REASONABLE IN 1996 OR '97 THAT COMES

         15  CLOSE TO THE PRICE OF WINDOWS IN '96 OR '97?

         16  A.  CLOSE, YES.

         17  Q.  AND CLOSE IS WHAT ORDER OF MAGNITUDE, SIR?

         18  A.  GIVE ME JUST A SECOND.

         19            YOU CAN CERTAINLY COME WITHIN A COUPLE HUNDRED

         20  DOLLARS.  AND DEPENDING ON WHAT YOU WANT TO SAY ABOUT HOW

         21  PROFESSOR SCHMALENSEE DID IT, YOU CAN COME CLOSER THAN THAT.

         22  Q.  OKAY.  SO WITHIN A COUPLE HUNDRED DOLLARS.

         23            NOW, LET'S TALK ABOUT THE ANALYSIS THAT YOU DID

         24  FOR THE COURT'S BENEFIT YESTERDAY.  THIS $953 NUMBER, THAT

         25  COMES FROM A FEBRUARY 26, 1999 PRESS RELEASE FROM P.C. DATA;
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          1  ISN'T THAT CORRECT?

          2  A.  YES.

          3            MR. LACOVARA:  AND I'D LIKE TO MARK THAT, YOUR

          4  HONOR, AS DEFENDANT'S EXHIBIT 2492 AND ASK THE WITNESS IF IT

          5  IS THE SOURCE OF THE $953 NUMBER TO WHICH HE TESTIFIED

          6  YESTERDAY, AND IF IT IS, OFFER IT INTO EVIDENCE.

          7            THE WITNESS:  I DON'T REMEMBER WHETHER IT IS THIS

          8  EXACT DOCUMENT, BUT IT IS THE SAME SOURCE.

          9            MR. LACOVARA:  IT'S THE SAME SOURCE.

         10            MR. BOIES:  I HAVE NO OBJECTION TO THE DOCUMENT,

         11  YOUR HONOR.

         12            THE COURT:  ARE YOU OFFERING IT?

         13            MR. LACOVARA:  I AM OFFERING IT, YOUR HONOR.

         14            THE COURT:  DEFENDANT'S 2492 IS ADMITTED.

         15                                  (WHEREUPON, DEFENDANT'S

         16                                  EXHIBIT NUMBER 2492 WAS

         17                                  RECEIVED IN EVIDENCE.)

         18  BY MR. LACOVARA:

         19  Q.  NOW, YOU USE THIS FIGURE FOR THE AVERAGE SELLING PRICE

         20  FOR P.C.'S, CORRECT?

         21  A.  YES.

         22  Q.  IS THAT WHAT IT IS, SIR?

         23  A.  THAT'S WHAT IT APPEARS TO SAY.

         24  Q.  SIR, IS IT NOT CORRECT THAT IT IS THE AVERAGE PRICE FOR

         25  P.C.'S SOLD IN THE RETAIL CHANNEL ONLY?
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          1  A.  OH, SORRY.  YES, IT'S CERTAINLY RETAIL.

          2  Q.  HAVE YOU READ THIS DOCUMENT BEFORE?

          3  A.  YES.

          4  Q.  AND DID YOU KNOW AT THE TIME YOU TESTIFIED THAT IT

          5  REFERRED ONLY TO RETAIL P.C.'S?

          6  A.  PROBABLY.

          7  Q.  DID YOU ASK ANYONE ON YOUR STAFF OR AT THE DEPARTMENT OF

          8  JUSTICE WHETHER THIS WAS A GOOD NUMBER, EVEN FOR RETAIL

          9  P.C.'S?

         10  A.  NO.  AND I DIDN'T THINK IT WAS PARTICULARLY NECESSARY.

         11  I'M SORRY.  EVEN FOR RETAIL P.C.'S?

         12  Q.  YES.

         13  A.  NO.  I TOOK THIS AS THE NUMBER THAT'S AVAILABLE.

         14  Q.  DO YOU KNOW THAT P.C. DATA, WHEN IT REPORTS RETAIL

         15  PRICES, IT EXCLUDES THE MONITOR PRICE?

         16  A.  NO, I DIDN'T KNOW THAT.

         17  Q.  WOULD THAT HAVE BEEN SOMETHING YOU WOULD WANT TO KNOW IF

         18  YOU WERE GOING TO USE THIS AS THE NUMBER?

         19  A.  YES.

         20            MR. LACOVARA:  YOUR HONOR, AT THIS TIME I'D

         21  ENTER -- OFFER INTO EVIDENCE DEFENDANT'S EXHIBITS -- LET ME

         22  ASK YOU ANOTHER QUESTION AS A FOUNDATION QUESTION.

         23  BY MR. LACOVARA:

         24  Q.  AND IS IT THAT -- DO YOU UNDERSTAND THAT WHAT P.C. DATA

         25  DOES IS IT GATHERS ITS INFORMATION BY SKU NUMBER,
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          1  STOCKKEEPING UNITS?

          2  A.  I DON'T KNOW THAT.

          3  Q.  OKAY.  AND DO YOU UNDERSTAND THAT WHEN COMPUTERS ARE

          4  SOLD AT RETAIL, THE MONITOR HAS A DIFFERENT SKU FOR

          5  INVENTORY PURPOSES?

          6  A.  I ASSUME THAT'S CORRECT.  I DON'T ACTUALLY KNOW.

          7            MR. LACOVARA:  YOUR HONOR, I'D OFFER DEFENDANT'S

          8  EXHIBITS 2493, 2494 AND 2495 AT THIS POINT, WHICH EXPLAIN

          9  WHAT THE P.C. DATA NUMBER ON WHICH DR. FISHER RELIED REALLY

         10  SHOWS.

         11            JUST TO REPRESENT, YOUR HONOR, THEY WERE ALL

         12  DOWNLOADED FROM P.C. DATA'S WEB SITE WITHIN THE LAST 48

         13  HOURS.

         14            MR. BOIES:  NO OBJECTION, YOUR HONOR.

         15            THE COURT:  DEFENDANT'S 2493, 2494 AND 2495 ARE

         16  ADMITTED.

         17                                  (WHEREUPON, DEFENDANT'S

         18                                  EXHIBIT NUMBERS 2493, 2494

         19                                  AND 2495 WERE RECEIVED IN

         20                                  EVIDENCE.)

         21  BY MR. LACOVARA:

         22  Q.  NOW, DR. FISHER, DO YOU HAVE AN ESTIMATE AS TO WHAT

         23  PERCENTAGE OF P.C. UNITS SHIPPED ARE SHIPPED THROUGH THE

         24  RETAIL CHANNEL?

         25  A.  I DON'T.  A LARGE NUMBER.  I DON'T KNOW HOW MANY.
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          1  Q.  IF I REPRESENTED TO YOU THAT HISTORICALLY IT'S BEEN

          2  BETWEEN 25 AND 27 PERCENT, WOULD THAT SURPRISE YOU?

          3  A.  NOTHING WOULD SURPRISE ME.

          4            MR. LACOVARA:  YOUR HONOR, AT THIS TIME I WOULD

          5  LIKE TO PLACE BEFORE THE WITNESS DEFENDANT'S EXHIBIT 2498,

          6  WHICH IS PREPARED BY IDC AND IS THE U.S. PC CHANNEL REVIEW

          7  AND FORECAST, 1996 THROUGH 2002, PREPARED AT THE END OF

          8  1998.

          9            AND I WOULD OFFER IT INTO EVIDENCE AT THIS TIME.

         10            MR. BOIES:  NO OBJECTION, YOUR HONOR.

         11            THE COURT:  DEFENDANT'S 2498 IS ADMITTED.

         12                                  (WHEREUPON, DEFENDANT'S

         13                                  EXHIBIT NUMBER 2498 WAS

         14                                  RECEIVED IN EVIDENCE.)

         15  BY MR. LACOVARA:

         16  Q.  NOW, DR. FISHER, SINCE YOU KNEW THAT YOU WERE USING A

         17  RETAIL -- A NUMBER THAT APPLIED ONLY TO RETAIL SHIPMENTS,

         18  DID YOU THINK IT WAS IMPORTANT TO FIND OUT WHAT PERCENTAGE

         19  OF SHIPMENTS ACTUALLY WENT THROUGH THE RETAIL CHANNEL?

         20  A.  NOT PARTICULARLY.

         21  Q.  OKAY.  MAY I DIRECT YOUR ATTENTION TO PAGE 16 OF THIS

         22  DOCUMENT, PLEASE, ENTITLED "U.S. PC SHIPMENT SHARE BY BROAD

         23  DISTRIBUTION CHANNEL."

         24            AND DIRECTING YOUR ATTENTION SPECIFICALLY TO

         25  LINE 2, MARKED "RETAIL," DO YOU HAVE ANY BASIS TO QUARREL

                                                                  36

          1  WITH THOSE FIGURES?

          2  A.  NO.

          3  Q.  NOW, WHEN YOU THINK OF RETAIL, BEFORE LOOKING AT THIS

          4  DOCUMENT, DID YOU UNDERSTAND THAT OR DID YOU BELIEVE THAT

          5  RETAIL INCLUDED DIRECT SELLERS LIKE DELL AS WELL?

          6  A.  NO, I ASSUMED IT DIDN'T.

          7  Q.  OKAY.  AND WHAT IS ESTIMATE OF -- WHAT HAD BEEN YOUR

          8  ESTIMATE OF THE DIRECT SALES CHANNEL?  WHAT PERCENTAGE OF

          9  UNITS, SIR?

         10  A.  YOU MEAN HOW MANY?  I WOULD NOT HAVE KNOWN DIRECTLY.

         11  Q.  OKAY.

         12  A.  BUT I WOULD HAVE BEEN SURE IT WAS REASONABLY

         13  SUBSTANTIAL, NOT MERELY BECAUSE I'VE RECENTLY ACQUIRED A

         14  COMPUTER IN THAT WAY.

         15  Q.  NOW, DO YOU HAVE AN UNDERSTANDING OF THE HISTORICAL

         16  PRICE DIFFERENCE BETWEEN COMPUTERS SOLD AT RETAIL, EVEN IF

         17  ONE INCLUDES THE MONITOR, AND COMPUTERS SOLD TO CORPORATE

         18  RESELLERS OR THROUGH THE DIRECT CHANNEL OR THROUGH OTHER

         19  CHANNELS?

         20  A.  WELL, THERE ARE TWO PARTS TO THAT REALLY.  I DON'T

         21  ACTUALLY KNOW THE ANSWER TO THAT.  MY BELIEF WOULD BE THE

         22  FOLLOWING:  THAT THE SAME COMPUTER SYSTEM SOLD AT RETAIL

         23  WOULD SELL FOR A HIGHER PRICE THAN THROUGH THE OTHER

         24  CHANNELS, BUT THAT IT'S QUITE LIKELY THAT SALES THROUGH THE

         25  OTHER CHANNELS ARE FOR -- HOW SHALL I PUT IT -- MORE
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          1  POWERFUL, MORE SOPHISTICATED COMPUTER SYSTEMS, AND,

          2  THEREFORE, THE AVERAGE PRICE WOULD BE HIGHER.

          3  Q.  WELL, SO THAT, IN FACT, TAKING A RETAIL NUMBER IS GOING

          4  TO PICK -- BECAUSE OF THE PEOPLE WHO BUY COMPUTERS AT

          5  RETAIL, IT'S GOING TO ALWAYS GIVE YOU A LOW -- IT'S GOING TO

          6  SKEW LOW FOR SYSTEM PRICE, CORRECT?

          7  A.  IT MIGHT.  BUT, YOU KNOW, WHAT WE'RE DOING HERE IS

          8  SEEING WHETHER YOU CAN COME INTO THE APPROPRIATE ORDER OF

          9  MAGNITUDE.  YOU COULD HAVE STARTED THIS -- WE JUST BEGAN

         10  THIS BY SAYING, "SUPPOSE YOU PICK $2,000, COULD YOU GET INTO

         11  THE APPROPRIATE PLACE"?  AND THE ANSWER IS, "ROUGHLY, YES."

         12  Q.  WE'RE GOING TO GO THROUGH ALL THE ELEMENTS OF THE

         13  EQUATION, I ASSURE YOU, DR. FISHER.  BUT I JUST WANT TO

         14  UNDERSTAND WHY YOU PICKED THIS $953 FIGURE.

         15  A.  BECAUSE IT WAS EASILY AVAILABLE.

         16  Q.  OKAY.  MORE EASILY AVAILABLE THAN THE IDC DATA HERE,

         17  DEFENDANT'S 2498?

         18  A.  THE IDC DATA YOU'RE SHOWING ME DON'T HAVE THE AVERAGE

         19  PRICE.  WHETHER IT'S SOMEWHERE ELSE IN HERE, THAT I DON'T

         20  KNOW.

         21  Q.  IF YOU COULD TURN, SIR, TO TABLE 9 OF THE DOCUMENT ON

         22  PAGE 22 ENTITLED "U.S. PC AVERAGE SELLING PRICE BY BROAD

         23  DISTRIBUTION CHANNEL."

         24            DO YOU SEE THAT, SIR?

         25  A.  YES.
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          1  Q.  AND WHAT DOES IT HAVE AS THE 1998 AND 1999 AVERAGE

          2  SELLING PRICES ON A TOTAL BASIS?

          3  A.  IT HAS ABOUT $1946.  I WOULD OBSERVE THAT IT ALSO HAS A

          4  RATHER HIGHER NUMBER FOR RETAIL THAN THE NUMBER THAT WAS

          5  REPORTED IN THE OTHER SOURCE.

          6  Q.  YES.  AND YOU UNDERSTAND THAT IDC INCLUDES MONITOR

          7  PRICES, DOESN'T IT?

          8  A.  I SEE.  WELL, I DON'T UNDERSTAND THAT, BUT I'LL TAKE

          9  YOUR WORD FOR IT.

         10  Q.  OKAY.

         11            MR. LACOVARA:  YOUR HONOR, I WOULD LIKE TO OFFER

         12  INTO EVIDENCE DEFENDANT'S EXHIBIT 2496, PREPARED BY ZD

         13  MARKET INTELLIGENCE.  AND IT'S THE ZD STORE BOARD CHANNEL

         14  SUMMARY FOR P.C.'S.

         15            MR. BOIES:  NO OBJECTION, YOUR HONOR.

         16  BY MR. LACOVARA:

         17  Q.  I'D LIKE TO DIRECT YOUR ATTENTION, DR. FISHER, TO PAGE 8

         18  OF THIS DOCUMENT.

         19            THE COURT:  DEFENDANT'S 2496 IS ADMITTED.

         20                                  (WHEREUPON, DEFENDANT'S

         21                                  EXHIBIT NUMBER 2496 WAS

         22                                  RECEIVED IN EVIDENCE.)

         23  BY MR. LACOVARA:

         24  Q.  THIS PURPORTS TO REPRESENT THE AVERAGE SELLING PRICE BY

         25  PRODUCT GROUP BROKEN OUT BY DESKTOPS AND PORTABLES OR
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          1  LAPTOPS.  DO YOU SEE THAT, SIR?

          2  A.  YES.

          3  Q.  MY QUESTION IS, DO YOU HAVE ANY BASIS WITH WHICH TO

          4  QUARREL -- ON WHICH TO QUARREL WITH THESE NUMBERS?

          5  A.  NO.

          6  Q.  OKAY.  DO YOU STILL BELIEVE THAT IT WAS APPROPRIATE TO

          7  USE $953 AS THE AVERAGE SELLING PRICE FOR P.C.'S AS

          8  DESCRIBED YESTERDAY?

          9  A.  WELL, I DON'T BECAUSE -- IF YOU'RE RIGHT ABOUT THE

         10  MONITOR, I DON'T.  I THINK WE SHOULD HAVE INCLUDED THE PRICE

         11  OF THE MONITOR.

         12  Q.  BUT YOU THINK IT WAS APPROPRIATE TO USE THE RETAIL

         13  NUMBER AS THE NUMBER FOR THE AVERAGE SELLING PRICE FOR

         14  P.C.'S IN THE UNITED STATES?

         15  A.  NO, THAT'S ALSO A FAIR POINT.  I DON'T THINK WHAT I HAD

         16  TO SAY ABOUT IT WOULD HAVE BEEN MUCH DIFFERENT, DEPENDING ON

         17  WHICH NUMBER YOU CHOSE.

         18  Q.  ALL RIGHT.  WELL, LET'S MOVE TO ANOTHER -- COULD WE HAVE

         19  1960 BACK, PLEASE, SKIP.

         20            LET'S MOVE TO THE SECOND OF THE INPUTS ABOUT WHICH

         21  YOU NEEDED TO MAKE SOME CHOICES, NAMELY, THE DEMAND

         22  ELASTICITY.  AND WHEN DEAN SCHMALENSEE DID THIS SORT OF

         23  CALCULATION, WHAT ELASTICITY DID HE SELECT, SIR, IN HIS

         24  TESTIMONY?

         25  A.  I DON'T REMEMBER EXACTLY, BUT IT WAS SOMEWHERE IN THE

                                                                  40

          1  NEIGHBORHOOD OF 2 OR 3.

          2  Q.  OKAY.  AND DID HE CITE A NUMBER OF ACADEMIC ARTICLES AS

          3  TO WHY HE THOUGHT THAT THAT WAS APPROPRIATE?

          4  A.  MY RECOLLECTION OF DEAN SCHMALENSEE'S TESTIMONY ON THIS

          5  PROPOSITION IS THAT HE NAMED TWICE -- ONCE IN HIS DEPOSITION

          6  AND ONCE IN HIS TESTIMONY -- THAT HE THOUGHT A RANGE

          7  SOMEWHERE BETWEEN 1 AND 6 WAS APPROPRIATE, AND THAT HIS

          8  REFERENCE TO THE ACADEMIC LITERATURE HAD TO DO NOT WITH THE

          9  DEMAND FOR -- STUDIES OF THE DEMAND FOR P.C.'S, BUT

         10  GENERALLY -- STUDIES OF THE DEMAND FOR GOODS GENERALLY.

         11  Q.  YES, I UNDERSTAND THAT.  AND ISN'T IT CORRECT, SIR, THAT

         12  DEAN SCHMALENSEE, BECAUSE THERE WERE NO STUDIES OF DEMAND

         13  ELASTICITIES FOR P.C.'S, LOOKED AT THE GENERAL LITERATURE

         14  AND DECIDED WHAT HE THOUGHT WAS MOST APPROPRIATE?

         15  A.  YES, IT'S TRUE.  BUT, YOU KNOW, THAT'S A WHOLLY IMPROPER

         16  THING TO DO.

         17  Q.  WELL, LET ME ASK YOU.  WHAT DO YOU THINK THE CORRECT

         18  ELASTICITY IS FOR THIS MARKET, SIR?

         19  A.  I DO NOT KNOW WHAT THE ELASTICITY IS FOR P.C.'S.  AND MY

         20  TESTIMONY ON THIS TOOK OFF FROM WHAT DEAN SCHMALENSEE SAID

         21  WAS WHAT HE WOULD CONSIDER TO BE AN APPROPRIATE RANGE.

         22  Q.  AND YOU SELECTED THE NUMBER 4 YESTERDAY WHEN YOU

         23  DEMONSTRATED THIS; ISN'T THAT CORRECT?

         24  A.  NO.  I SAID -- HE SAID THE NUMBER COULD BE 1 TO 6.  AND

         25  I WAS CONCERNED TO SHOW THAT, WITHIN HIS RANGE, YOU COULD

                                                                  41

          1  GET TO THE -- YOU COULD RATIONALIZE THE PRICE.  AND FOR THE

          2  NUMBERS I WAS WORKING WITH OTHERWISE, 4 WAS THE NUMBER THAT

          3  HAPPENED TO DO IT.

          4  Q.  WELL, LET ME ASK YOU FIRST, SIR, WHETHER YOU COULD GET

          5  TO THE NUMBER, THE PRICE OF WINDOWS, USING THE NUMBER THAT

          6  DEAN SCHMALENSEE TESTIFIED WAS MOST APPROPRIATE?

          7  A.  HE HAS NO BASIS FOR BELIEVING THAT'S MOST APPROPRIATE.

          8  Q.  CAN YOU ANSWER MY QUESTION?

          9  A.  THE ANSWER IS, "NO, YOU CAN'T."

         10  Q.  OKAY.  DO YOU BELIEVE -- WHEN YOU DID THE CALCULATION

         11  YESTERDAY, WHEN YOU DID THE MATH WITH MR. BOIES, YOU USED

         12  THE NUMBER 4 AS THE DEMAND ELASTICITY; IS THAT CORRECT?

         13  A.  YES.

         14  Q.  AND ASSUMING A THOUSAND-DOLLAR PRICE -- ROUGH NUMBERS,

         15  WHAT YOU ASSUMED YESTERDAY -- WHAT DOES IT MEAN TO SAY THAT

         16  THERE IS A DEMAND ELASTICITY OF 4?

         17            LET ME ASK YOU A MORE FOCUSED QUESTION.  IF YOU

         18  ASSUME A DEMAND ELASTICITY OF 4, AND THAT THE P.C. PRICE IS

         19  A THOUSAND DOLLARS, WHAT HAPPENS IF I RAISE THE PRICE BY 10

         20  PERCENT, A HUNDRED BUCKS?

         21  A.  MY HESITATION IS BECAUSE WE'RE ABOUT TO -- I AM ABOUT TO

         22  SAY SOMETHING RELATIVELY TECHNICAL.  IF YOU JUST -- IF YOU

         23  TOOK A ROUGH DEFINITION OF ELASTICITY, THAT WOULD REDUCE --

         24  THE ANSWER WOULD BE THAT THAT WOULD REDUCE P.C. SALES BY 25

         25  PERCENT.  I'M SORRY.  BY 40 PERCENT.
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          1  Q.  40 PERCENT.

          2  A.  THAT, HOWEVER, IS NOT CORRECT FOR PRICE CHANGES AS LARGE

          3  AS 10 PERCENT.  ELASTICITY IS A NUMBER THAT HAS TO DO WITH

          4  SMALL CHANGES.

          5  Q.  OKAY.  WELL, DID YOU PERFORM ANY EMPIRICAL TESTS TO SEE

          6  HOW ELASTIC -- DEMAND ELASTIC THE P.C. MARKET WAS?

          7  A.  I DON'T KNOW HOW ELASTIC THE P.C. MARKET WAS.  NEITHER

          8  DOES DEAN SCHMALENSEE.  WHAT I WAS CONCERNED TO DO WAS TO

          9  SAY THAT WITHIN THE NUMBERS HE SAID HE WOULD HAVE FOUND

         10  PLAUSIBLE, YOU CAN GET RESULTS QUITE DIFFERENT FROM THE

         11  RESULTS THAT HE SAID HE GOT.

         12  Q.  AND YOU PERSONALLY DON'T KNOW WHETHER 4 IS A GOOD NUMBER

         13  OR BAD NUMBER?

         14  A.  I DO NOT.  NEITHER DOES HE.

         15  Q.  AND YOU HAVE NO OPINION AS TO WHAT THE ACTUAL DEMAND

         16  ELASTICITY IS, SO YOU HAVE NO OPINION AS TO WHETHER YOU

         17  COULD ACTUALLY GET TO THE WINDOWS PRICE USING A NUMBER THAT

         18  PROFESSOR FRANKLIN FISHER REGARDS AS A REASONABLE NUMBER?

         19  A.  I WAS TESTIFYING ABOUT PROFESSOR SCHMALENSEE'S OPINIONS

         20  IN THIS MATTER.  IF YOU ARE ASKING ME WHAT I THINK THE

         21  ELASTICITY OF DEMAND FOR P.C.'S IS, THE ANSWER IS, I HAVEN'T

         22  STUDIED THAT QUESTION.  I DON'T KNOW OF A SERIOUS

         23  ECONOMETRIC STUDY ON THAT QUESTION, AND I DON'T, ON THE

         24  STAND, SIMPLY ASSUME THAT SORT OF THING WHEN I HAVEN'T

         25  STUDIED IT.

                                                                  43

          1  Q.  WELL, LET ME TAKE YOU BACK TO SOME OTHER PRICING

          2  TESTIMONY YOU'VE GIVEN.  WE'RE GOING TO COME BACK TO

          3  GOVERNMENT EXHIBIT 1960 IN A FEW MOMENTS.

          4            IS IT YOUR UNDERSTANDING, SIR, BASED ON MATERIALS

          5  YOU'VE REVIEWED, THAT THE PRICE OF P.C.'S OVERALL HAS

          6  DECLINED IN THE LAST TEN YEARS?

          7  A.  YES.

          8  Q.  AND YOU BELIEVE, BASED ON MICROSOFT DOCUMENTS YOU'VE

          9  REVIEWED, THAT THAT'S BEEN A YEAR-TO-YEAR DECLINE, CORRECT?

         10  A.  I DON'T REMEMBER WHETHER IT'S TRUE EVERY YEAR, BUT IT'S

         11  CERTAINLY TRUE GENERALLY.

         12  Q.  WELL, LET ME ASK YOU TO TAKE A LOOK AT GOVERNMENT

         13  EXHIBIT 1439, AND I WILL REMIND YOU THAT YOU TESTIFIED, WHEN

         14  YOU WERE HERE INITIALLY, THAT THIS WAS A DOCUMENT UPON WHICH

         15  YOU RELIED IN COMING TO YOUR CONCLUSIONS IN THIS CASE.

         16  GOVERNMENT EXHIBIT 1430.

         17            DO YOU RECALL THIS DOCUMENT, SIR?

         18  A.  MORE OR LESS.

         19  Q.  AND DO YOU RECALL THAT IT CAME FROM A MICROSOFT

         20  DOCUMENT?

         21  A.  YES.

         22  Q.  WOULD YOU LIKE TO SEE THE DOCUMENT FROM WHICH IT CAME?

         23  A.  IT DEPENDS WHAT YOU'RE GOING TO ASK.

         24  Q.  WELL, LET ME MAKE SURE I HAVE IN FRONT OF YOU GOVERNMENT

         25  EXHIBIT 439.
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          1            DO YOU HAVE BOTH IN FRONT OF YOU NOW?

          2  A.  YES.

          3  Q.  DO YOU RECALL THAT BOTH YOU AND DR. WARREN-BOLTON RELIED

          4  ON THIS DOCUMENT TO SHOW THAT THE PERCENTAGE COST OF

          5  WINDOWS, AS EXPRESSED AS A PERCENTAGE OF TOTAL SYSTEM COST,

          6  HAD INCREASED OVER TIME?

          7  A.  I'M SORRY.  I MISSED THE LAST THREE --

          8  Q.  THAT WINDOWS, AS A PERCENTAGE OF TOTAL SYSTEM COST, HAD

          9  INCREASED OVER TIME.

         10  A.  YES.

         11  Q.  WHEN YOU SAW THIS DOCUMENT, SOMEONE -- PRESUMABLY

         12  SOMEONE ON YOUR STAFF AT CRA OR AT THE DEPARTMENT OF JUSTICE

         13  SHOWED IT TO YOU; IS THAT CORRECT?  IS THAT A FAIR

         14  ASSUMPTION?

         15  A.  IT'S CERTAINLY A FAIR ASSUMPTION.  I SAW IT A LONG TIME

         16  AGO, AND I DON'T REMEMBER.

         17  Q.  WELL, DID YOU PLOW THROUGH BOXES INITIALLY YOURSELF?

         18  A.  NO, NO, NO.  I SAY IT'S A FAIR ASSUMPTION.  I ASSUME

         19  THAT'S WHAT HAPPENED.

         20  Q.  DID YOU ASK THEM TO SAY, ARE THESE DATA CORRECT?  TO

         21  CHECK ARE THE DATA CORRECT?

         22  A.  NO.  THIS WAS A MICROSOFT DOCUMENT.  AND I TOOK IT FOR

         23  WHAT IT WAS WORTH, THAT THIS IS WHAT SOMEBODY -- AT LEAST

         24  SOMEBODY AT MICROSOFT BELIEVED WAS HAPPENING.

         25  Q.  WELL, PRESUMABLY YOU THOUGHT IT WAS WORTH ENOUGH TO

                                                                  45

          1  EXTRACT INTO A CHART ALL BY YOURSELF THAT YOU REPRESENTED AS

          2  ACCURATE, CORRECT?

          3  A.  YES.

          4  Q.  OKAY.  DO YOU KNOW, SITTING HERE TODAY, WHETHER IT'S

          5  ACCURATE?

          6  A.  NOT BEYOND THIS UNDERLYING DOCUMENT I DON'T.

          7  Q.  OKAY.  DO YOU THINK PEOPLE AT MICROSOFT MAKE MISTAKES

          8  SOMETIMES?

          9  A.  WELL, SINCE I DON'T WORK FOR MICROSOFT, I AM FREE TO SAY

         10  "YES."

         11  Q.  OKAY.  LET ME ASK YOU TO TAKE A LOOK AT DEFENDANT'S

         12  EXHIBIT -- I DO WORK FOR MICROSOFT, AND I THINK THE ANSWER

         13  IS "YES," TOO.

         14            LET ME ASK YOU TO LOOK AT DEFENDANT'S EXHIBIT

         15  2388, WHICH I WOULD ASK TO BE PLACED BEFORE THE WITNESS AND

         16  I WOULD OFFER INTO EVIDENCE AT THIS TIME.

         17            AND WHILE YOU'RE LOOKING AT IT, DR. FISHER, I WILL

         18  REPRESENT TO YOU THAT WE WENT BACK AND CHECKED WHETHER THE

         19  DOCUMENT UPON WHICH YOU BASED YOUR TESTIMONY INITIALLY WAS

         20  AN ACCURATE RENDITION OF CHANGES IN SYSTEM PRICE OVER TIME,

         21  AND THEN WE CALLED UP THE GOOD FOLKS AT IDC TO ASK THEM IF

         22  WE'D GOTTEN THE NUMBERS CORRECT.  AND, IF NECESSARY, I CAN

         23  PROVIDE YOUR STAFF WITH A RESPONSE FROM IDC, WHICH IS "YES."

         24            LOOKING AT THIS TODAY -- I'M SORRY.  IT'S BEEN

         25  OFFERED.
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          1            MR. BOIES:  YOUR HONOR, IT SAYS, "SOURCE:

          2  INTERNATIONAL DATA CORPORATION."  IF WE COULD BE POINTED TO

          3  SOMETHING A LITTLE MORE SPECIFIC SO THAT WE CAN CHECK THE

          4  NUMBERS, I MIGHT NOT HAVE AN OBJECTION.

          5            MR. LACOVARA:  YOU CAN BE.  AND WHAT I WILL DO,

          6  YOUR HONOR, IF IT'S ACCEPTABLE TO MR. BOIES, IS ASK THAT IT

          7  BE ADMITTED SUBJECT TO A MOTION TO STRIKE, AND I WILL GET IT

          8  TO YOU AT THE BREAK.

          9            MR. BOIES:  CERTAINLY.

         10            THE COURT:  ALL RIGHT.  DEFENDANT'S 2388 IS

         11  ADMITTED, SUBJECT TO A MOTION TO STRIKE.

         12                                  (WHEREUPON, DEFENDANT'S

         13                                  EXHIBIT NUMBER 2388 WAS

         14                                  RECEIVED IN EVIDENCE.)

         15  BY MR. LACOVARA:

         16  Q.  SIR, LOOKING AT DEFENDANT'S EXHIBIT 2388, DO YOU HAVE

         17  ANY BASIS, SITTING HERE TODAY, TO TELL ME WHETHER THAT GRAPH

         18  IS CORRECT OR INCORRECT?

         19  A.  NO.  HOW CAN I POSSIBLY?  I HAVE NEVER SEEN THE SOURCE.

         20  Q.  OKAY.  WELL, DO YOU KNOW ABOUT ANYTHING THAT WAS GOING

         21  ON IN THE COMPUTER INDUSTRY IN '94 AND INTO '95 THAT WOULD

         22  ACCOUNT FOR A PRICE INCREASE?

         23  A.  I DON'T.  THE PRINCIPAL EVENT IN '94 AND '95 --

         24  PARTICULARLY IN '95 -- WAS THE RELEASE OF WINDOWS 95.

         25  Q.  HOW ABOUT THE INTRODUCTION OF THE INTEL 486 CHIP, SIR?
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          1  A.  I DON'T KNOW WHEN THAT WAS INTRODUCED.

          2  Q.  HOW ABOUT A CHANGE IN MIX BETWEEN DESKTOPS AND LAPTOPS?

          3  A.  WELL, THAT MIGHT PERFECTLY WELL ACCOUNT FOR IT.  I DON'T

          4  KNOW WHETHER THERE WAS SUCH A CHANGE.

          5  Q.  HOW ABOUT LARGER MONITORS?  PEOPLE BEGAN BUYING THEM AND

          6  THEY COST MORE MONEY.

          7  A.  THAT COULD BE TRUE, TOO.

          8  Q.  OKAY.  YOU WOULD AGREE WITH ME THAT, ASSUMING THAT THIS

          9  CHART IS CORRECT, IT DOES NOT BEAR MUCH RESEMBLANCE TO

         10  GOVERNMENT'S EXHIBIT 1430 OR 439?

         11  A.  THAT IS CERTAINLY TRUE AFTER APPROXIMATELY 19 -- THE

         12  MIDDLE OF 19 -- I DON'T KNOW EXACTLY WHERE '95 BEGINS ON

         13  THAT CHART, BUT ROUGHLY '94 AND '95.

         14  Q.  ASSUMING, AGAIN, THAT THESE DATA ARE ACCURATE, DOES

         15  LOOKING AT THIS GIVE YOU ANY PAUSE ABOUT YOUR RELIANCE ON

         16  STRAY MICROSOFT DOCUMENTS AS THE BASIS FOR YOUR ECONOMIC

         17  ANALYSIS?

         18  A.  STRAY MICROSOFT DOCUMENTS?  IT SUGGESTS THAT RELIANCE ON

         19  THEM FOR DATA OF THIS SORT MAY NOT BE WELL-FOUNDED.  IT

         20  CERTAINLY DOES NOT SUGGEST THAT RELIANCE ON THE THINGS THAT

         21  MICROSOFT SAID AND SAID OVER AND OVER IN MANY, MANY

         22  DOCUMENTS ARE NOT TO BE RELIED UPON.

         23  Q.  NOW, LET'S RETURN TO GOVERNMENT EXHIBIT 1960, IF WE

         24  COULD, SIR.

         25  A.  FINE.  REMIND ME WHICH ONE IS 1960.
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          1  Q.  THAT'S YOUR RECALCULATION OR YOUR RECASTING OF THE

          2  EQUATION THAT DR. SCHMALENSEE TESTIFIED ABOUT.

          3  A.  OH, YES.

          4  Q.  I'M SORRY.  I MEANT TO GO BACK TO THE EXHIBIT WE JUST

          5  PUT IN, 2388, TO ASK YOU ONE QUESTION.  IF YOU LOOK AT THIS,

          6  FROM '93 TO '95 -- OR SPECIFICALLY '94 TO '95, THERE WAS A

          7  SUBSTANTIAL PRICE INCREASE FOR THE AVERAGE SYSTEM PRICE OF

          8  INTEL-COMPATIBLE P.C.'S, CORRECT?

          9  A.  THAT'S WHAT IT SAYS.

         10  Q.  DO YOU KNOW WHETHER THERE WAS ANY FALL-OFF IN DEMAND FOR

         11  P.C.'S IN THOSE YEARS?

         12  A.  I DON'T.  AND THAT, BY THE WAY, WOULD NOT TELL YOU -- IF

         13  THIS IS HEADED TOWARD WHAT THE ELASTICITY IS, THAT WOULDN'T

         14  TELL YOU MUCH ABOUT THE ELASTICITY.

         15  Q.  WOULD IT TELL YOU ANYTHING ABOUT THE ELASTICITY?

         16  A.  NO.

         17  Q.  WOULD IT TELL YOU THAT PICKING A NUMBER LIKE 4 JUST HAD

         18  TO BE UNREASONABLE?

         19  A.  NO.

         20  Q.  OKAY.  LET ME ASK YOU -- NOW WE GO BACK TO 1960.

         21  A.  ONE OF THE THINGS -- EXCUSE ME.  ONE OF THE THINGS THAT

         22  MAKE ESTIMATION OF THE ELASTICITY DEMAND FOR P.C.'S

         23  DIFFICULT -- AND I HAVEN'T TRIED IT, AND I DON'T KNOW

         24  ANYBODY WHO HAS -- IS THAT THERE ARE CHANGES IN THE NATURE

         25  OF THE P.C. ALL THE TIME AND YOU WOULD HAVE TO CORRECT FOR
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          1  THAT BEFORE YOU COULD ESTIMATE THE ELASTICITY.

          2  Q.  THE ONLY PART OF THIS EQUATION ABOUT WHICH WE HAVE NOT

          3  SPOKEN, DR. FISHER, IS THE CALCULATION OF COMPLEMENTARY

          4  REVENUES.

          5            AND MAYBE I JUST DID NOT HEAR YESTERDAY

          6  PARTICULARLY WELL.  CAN YOU TELL ME HOW YOU DID THE

          7  CALCULATION OF COMPLEMENTARY REVENUES?

          8  A.  YES.

          9            WHAT ONE WANTS TO KNOW IS THE DOLLARS OF REVENUE

         10  OF COMPLEMENTARY GOODS PER DOLLAR OF WINDOWS SALE.  AND

         11  PROFESSOR SCHMALENSEE TOOK FOR -- I CAN'T REMEMBER WHETHER

         12  IT WAS '96 OR '97 -- I THINK IT'S FOR CALENDAR YEAR '97, OR

         13  FISCAL YEAR '97 -- WE DID IT FOR TWO YEARS.  HE TOOK THE

         14  RATIO OF REVENUES FROM THE APPLICATIONS GROUP TO -- OR

         15  APPLICATIONS REVENUES -- TO PLATFORM REVENUES AS

         16  REPRESENTING THAT.

         17  Q.  SIR, I DON'T MEAN TO INTERRUPT YOU.  MY QUESTION WAS,

         18  HOW DID YOU DO IT?

         19  A.  I KNOW, BUT UNLESS YOU KNOW WHERE TO START, YOU'RE NOT

         20  GOING TO UNDERSTAND HOW I DID IT.

         21            NOW, THE PROBLEM WITH THAT IS THAT A FAIRLY LARGE

         22  AMOUNT OF THE REVENUES IN THE PLATFORM SECTION, WHICH HE PUT

         23  IN THE DENOMINATOR, OUGHT, I BELIEVE, FAIRLY TO BE COUNTED

         24  NOT AS THE DOLLARS GOTTEN DIRECTLY FROM THE SALE OF WINDOWS,

         25  BUT SHOULD, IN FACT, BE COUNTED AS COMPLEMENTARY REVENUES
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          1  THEMSELVES.

          2            I SHOULD SAY THAT SOME OF THE REVENUES IN THE

          3  PLATFORM GROUP, IT'S NOT CLEAR WHETHER THEY SHOULD BE

          4  COUNTED AS EITHER.

          5            NOW, WHAT WE DID WAS THE FOLLOWING.  YOU CAN'T --

          6  THIS IS -- THE INFORMATION IS NOT BROKEN OUT TERRIBLY

          7  FINELY.  WHAT WE DID WAS TO TAKE THE REVENUES FROM OEM

          8  WINDOW SALES AS THE DENOMINATOR, AND WE TOOK THE OTHER

          9  REVENUES IN THE PLATFORM GROUP, WHICH INCLUDE THINGS LIKE

         10  UPGRADES AND VARIOUS FORMS OF SERVER REVENUES AND SO FORTH,

         11  AND PUT THEM INTO THE NUMERATOR.  AND IT IS FROM THAT THAT

         12  THE $160 IS CALCULATED.

         13  Q.  DOES THAT CALCULATION EXIST SOMEWHERE?  I MEAN, IS THERE

         14  A PIECE OF PAPER THAT I COULD ASK YOU FOR IN MY NEXT

         15  QUESTION?

         16  A.  WELL, YOU COULD CERTAINLY ASK.

         17  Q.  WOULD YOU BE WILLING TO SHARE THE CALCULATION WITH ME?

         18  A.  I AM PERFECTLY WILLING TO SHARE THE CALCULATION.  IF YOU

         19  ARE ASKING WHETHER I HAVE IT WITH ME, THE ANSWER IS "NO."

         20  Q.  AT ANY TIME BETWEEN, SHALL WE SAY, NOW AND DEAN

         21  SCHMALENSEE'S TESTIMONY, MAY I ASK YOU TO PROVIDE THE

         22  CALCULATION?

         23  A.  YOU MAY, AND I WILL SAY "YES."

         24  Q.  NOW, LET'S ASSUME, FOR THE PURPOSES OF ARGUMENT, THAT

         25  DEAN SCHMALENSEE'S CALCULATION IS CORRECT BECAUSE, UNDER
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          1  SOME OTHER COLLOQUY BETWEEN YOU AND MR. BOIES YESTERDAY,

          2  THAT WAS YOUR ASSUMPTION.  AND I BELIEVE IT WAS YOUR

          3  TESTIMONY THAT, IF DEAN SCHMALENSEE'S CALCULATION IS

          4  CORRECT, YOU BELIEVE IT SHOWS ONLY THAT MICROSOFT IS NOT

          5  CHARGING ITS SHORT-TERM PROFIT-MAXIMIZING MONOPOLY PRICE.

          6  DO I HAVE THAT RIGHT?

          7  A.  PRETTY GOOD.  YES, THAT'S BASICALLY RIGHT.

          8  Q.  PRETTY GOOD IS THE BEST I'VE DONE SO FAR.

          9  A.  OH, I DON'T KNOW.

         10  Q.  NOW, HOW LONG HAS MICROSOFT -- HOW LONG HAS MICROSOFT

         11  BEEN PRICING IN A WAY THAT DOES NOT MAXIMIZE ITS SHORT-TERM

         12  PROFIT-MAXIMIZING MONOPOLY PRICE?

         13            THE COURT:  ASK THAT AGAIN, PLEASE.

         14            MR. LACOVARA:  OKAY.  I WILL BREAK IT INTO SMALLER

         15  PIECES.

         16  BY MR. LACOVARA:

         17  Q.  YOUR VIEW IS THAT DEAN SCHMALENSEE'S CALCULATION, IF IT

         18  WERE CORRECT, WOULD SHOW THAT MICROSOFT IS NOT MAXIMIZING

         19  SHORT-TERM MONOPOLY PRICES.

         20  A.  NO.  I'M SORRY.  THAT'S NOT RIGHT.  I MAY HAVE MISHEARD

         21  YOU THE FIRST TIME.

         22  Q.  IS NOT CHARGING THE SHORT-TERM PROFIT-MAXIMIZING

         23  MONOPOLY PRICE?

         24  A.  NO, THAT'S NOT RIGHT EITHER.

         25  Q.  PUT THE WORDS IN THE RIGHT ORDER FOR ME.
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          1  A.  I CAN'T.  I HAVE TO TAKE ONE OF THEM OUT.  THE

          2  PROPOSITION IS THAT THAT CALCULATION, IF CORRECT, WOULD SHOW

          3  THAT WHETHER OR NOT MICROSOFT HAS MONOPOLY POWER, IT IS NOT

          4  CHARGING ITS SHORT-RUN PROFIT-MAXIMIZING PRICE.

          5  Q.  I'M SORRY.  CORRECT.  I ASKED YOU TO ASSUME, FOR

          6  PURPOSES OF THE QUESTION, THAT MICROSOFT HAS MONOPOLY POWER,

          7  BECAUSE YOU BELIEVE IT DOES, CORRECT?

          8  A.  YES.

          9  Q.  AND THAT THE CALCULATION, THEREFORE, SHOWS THAT THE

         10  PRICE THAT IS BEING CHARGED BY MICROSOFT AT A GIVEN POINT IN

         11  TIME IS NOT THE SHORT-RUN PROFIT-MAXIMIZING MONOPOLY PRICE.

         12  A.  YES.

         13  Q.  OKAY.  AND YOUR CALCULATION WAS AS OF 1999 NUMBERS.

         14  A.  YES.

         15  Q.  AND DEAN SCHMALENSEE'S WAS AS OF 1997 NUMBERS.

         16  A.  YES.

         17  Q.  OKAY.  HOW LONG HAS MICROSOFT BEEN PRICING WINDOWS IN A

         18  WAY FROM WHICH YOU COULD CONCLUDE, IF YOU ASSUMED IT HAD

         19  MONOPOLY POWER, THAT IT WASN'T CHARGING THE SHORT-TERM

         20  PROFIT-MAXIMIZING MONOPOLY PRICE?

         21  A.  I DON'T KNOW THAT IT HAS EVER CHARGED THE SHORT-RUN

         22  PROFIT-MAXIMIZING MONOPOLY PRICE.

         23  Q.  OKAY.  AND HOW LONG DO YOU BELIEVE MICROSOFT HAS HAD

         24  MONOPOLY POWER IN THE MARKET AS YOU'VE DEFINED IT?

         25  A.  SINCE THE MIDDLE '90S AT LEAST.
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          1  Q.  OKAY.  SO FOR AT LEAST THE LAST FIVE YEARS, YOU BELIEVE

          2  THAT MICROSOFT -- YOU HAVE NO BASIS TO CHALLENGE THE

          3  PROPOSITION THAT MICROSOFT HAS NEVER CHARGED THE SHORT-TERM

          4  PROFIT-MAXIMIZING PRICE?

          5  A.  THAT'S NOT RIGHT.  IT MAY, IN FACT, BE TRUE, BUT IT'S

          6  NOT RIGHT THAT I HAVE NO BASIS FOR IT BECAUSE, AS I POINTED

          7  OUT IN MY TESTIMONY YESTERDAY, IF YOU TAKE AT LEAST NUMBERS

          8  IN THE RANGE THAT DEAN SCHMALENSEE SAYS ARE POSSIBLE, YOU

          9  COME, IN FACT, FAIRLY CLOSE.

         10  Q.  BUT YOU COME WITHIN A COUPLE HUNDRED DOLLARS OF THE

         11  PRICE.  ISN'T THAT WHAT YOUR TESTIMONY WAS ABOUT TEN MINUTES

         12  AGO?

         13  A.  IT WAS MORE THAN TEN MINUTES.  BUT IF YOU TAKE $2,000,

         14  YOU CAN COME WITHIN A COUPLE HUNDRED DOLLARS, YES.

         15  Q.  AND SO WHAT THAT MEANS, JUST SO I UNDERSTAND IT, IS THAT

         16  FOR EVERY COPY OF WINDOWS THAT IT LICENSES TO OEM'S,

         17  MICROSOFT IS LEAVING A COUPLE HUNDRED DOLLARS ON THE TABLE

         18  THAT IT COULD GET IF IT WERE MAXIMIZING ITS SHORT-TERM

         19  MONOPOLY PROFITS?

         20  A.  NO, NO, NO.  MICROSOFT -- ASSUMING THAT THIS IS THE WAY

         21  MICROSOFT IS BEHAVING, MICROSOFT IS DOING THAT BECAUSE,

         22  AMONG OTHER THINGS, IT IS EXTRACTING FROM THE OEM'S -- AS I

         23  MENTIONED EARLIER TODAY -- IT IS EXTRACTING FROM THE OEM'S

         24  VARIOUS THINGS WHICH HELP IT TO PROTECT ITS LONG-RUN

         25  POSITION.
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          1  Q.  AND ONE OF THE THINGS YOU MENTIONED -- IN FACT, THE ONLY

          2  THING YOU MENTIONED THIS MORNING WAS RESTRICTIONS ON OEM'S,

          3  CORRECT?

          4  A.  I DID.

          5  Q.  AND THOSE RESTRICTIONS WERE IMPOSED IN WHAT YEAR, SIR?

          6  A.  I THINK '97.  I AM NOT CERTAIN.

          7  Q.  SIR, DID YOU CHECK TO SEE WHETHER MICROSOFT WAS PRICING

          8  IN THE SAME WAY BEFORE IT IMPOSED THOSE RESTRICTIONS; THAT

          9  IS TO SAY, AT A TIME WHEN IT WOULDN'T BE TRYING TO SHIFT

         10  SOME OF THE RENTS TO PAYING FOR THE RESTRICTIONS RATHER THAN

         11  FOR EXTRACTING THEM IN THE PRICE OF WINDOWS ITSELF?

         12  A.  NO, I DIDN'T.  BUT, YOU KNOW, THERE ARE REASONS THAT

         13  FIRMS DON'T LIKE TO MOVE THE PRICE OF THEIR PRODUCTS AROUND

         14  A WHOLE LOT AND -- WELL, LET'S JUST LEAVE IT AT THAT.

         15  Q.  OKAY.  PROFESSOR FISHER, HAVE YOU JUST RECENTLY

         16  PUBLISHED A COLLECTION OF YOUR ESSAYS IN THE FIELD OF

         17  MICROECONOMICS?

         18  A.  I HAVE.

         19  Q.  AND THIS ONE IS IN PRINT, SO I WAS ABLE TO BUY A COPY.

         20  IS IT ENTITLED "MICROECONOMICS:  ESSAYS IN THEORY AND

         21  APPLICATIONS" BY FRANKLIN M. FISHER?

         22  A.  YES.

         23            MR. LACOVARA:  YOUR HONOR, I'D LIKE TO HAVE A COPY

         24  OF THE BOOK PLACED BEFORE THE WITNESS AND INTRODUCE INTO

         25  EVIDENCE DEFENDANT'S EXHIBIT 2487, WHICH IS THE FINAL --
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          1  IT'S THE EPILOGUE TO THE BOOK ENTITLED "MY CAREER IN

          2  ECONOMICS:  A HINDCAST."

          3            MR. BOIES:  NO OBJECTION, YOUR HONOR.

          4            THE WITNESS:  YOU COULD HAVE FOUND THAT ESSAY

          5  PUBLISHED A COUPLE YEARS AGO ELSEWHERE.

          6            MR. LACOVARA:  BUT THEN I WOULDN'T HAVE GOTTEN THE

          7  BOOK.

          8            THE WITNESS:  YES, AND THAT WOULD HAVE BEEN TOO

          9  BAD.

         10  BY MR. LACOVARA:

         11  Q.  NOW, DR. FISHER, WHEN WAS THIS BOOK PUBLISHED?

         12  A.  A COUPLE OF MONTHS AGO.

         13  Q.  DOES APRIL 1999 SOUND ABOUT RIGHT?

         14  A.  THAT SOUNDS LIKE A COUPLE OF MONTHS AGO TO ME.  AND I

         15  CERTAINLY DID NOT GET -- I GOT THE ADVANCED COPIES ABOUT

         16  APRIL 1ST, I THINK.  MAYBE IN LATE MARCH.

         17  Q.  AND WHEN WERE YOU REVIEWING THE GALLEY PROOFS FOR THE

         18  BOOK?

         19  A.  LAST SUMMER.

         20  Q.  AND LET ME ASK YOU -- YOU TESTIFIED A LITTLE BIT ABOUT

         21  COPYRIGHT THIS MORNING.

         22            MR. LACOVARA:  OH, I'M SORRY.  YOUR HONOR, HAS THE

         23  EXHIBIT BEEN ADMITTED?

         24            THE COURT:  YES.  DEFENDANT'S 2487 IS ADMITTED.
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          1                                  (WHEREUPON, DEFENDANT'S

          2                                  EXHIBIT NUMBER 2487 WAS

          3                                  RECEIVED IN EVIDENCE.)

          4  BY MR. LACOVARA:

          5  Q.  YOU TESTIFIED SOME ABOUT INTELLECTUAL PROPERTY

          6  RESTRICTIONS THIS MORNING.  DO YOU RECALL THAT TESTIMONY?

          7  A.  I DO.

          8  Q.  AND THIS BOOK IS COPYRIGHTED, IT IS NOT?

          9  A.  IT IS.

         10  Q.  AND SO CAMBRIDGE UNIVERSITY PRESS DISTRIBUTES THE BOOK

         11  ON YOUR BEHALF, IS THAT CORRECT?

         12  A.  CAMBRIDGE UNIVERSITY PRESS OWNS THE COPYRIGHT.

         13            I'M SORRY.  THAT'S NOT QUITE CLEAR.  BECAUSE THIS

         14  IS A COLLECTION OF ESSAYS, I'M NOT QUITE SURE WHAT THE

         15  COPYRIGHT STATUS OF THIS IS.  I HAD TO GET COPYRIGHT

         16  PERMISSION FROM VARIOUS PREVIOUS PUBLISHERS.

         17  Q.  WELL, LOOK -- YOU HAVE THE BOOK.  IT SAYS, "COPYRIGHT,

         18  FRANKLIN M. FISHER."

         19            DO YOU SEE THAT?

         20  A.  NO.  YEAH, IT DOES.  ALL RIGHT.  THEN, APPARENTLY, I

         21  HAVE THE COPYRIGHT TO THE BOOK AS A WHOLE.

         22            TRUST ME, I DIDN'T DO THIS FOR THE MONEY.

         23  Q.  IF YOU DON'T GET A ROYALTY CHECK FOR AT LEAST TWO

         24  COPIES, LET ME KNOW.

         25            NOW, YOU OWN THE COPYRIGHT AND, IN FACT, WHAT
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          1  HAPPENS IS THAT CAMBRIDGE UNIVERSITY PRESS PRINTS IT AND

          2  DISTRIBUTES IT ON YOUR BEHALF, CORRECT?

          3  A.  YES.  ALTHOUGH THE REASON I SAID THAT I THOUGHT

          4  CAMBRIDGE UNIVERSITY PRESS OWNED THE COPYRIGHT IS THAT IS,

          5  IN MY EXPERIENCE, A SOMEWHAT MORE USUAL ARRANGEMENT WITH

          6  ACADEMIC BOOKS.

          7  Q.  OKAY.  AND AS A COPYRIGHT HOLDER, YOU HOLD A BUNDLE OF

          8  RIGHTS, CORRECT?

          9  A.  YES.

         10  Q.  AND ONE OF THOSE RIGHTS, I TAKE IT, IS THAT CAMBRIDGE

         11  UNIVERSITY PRESS COULD NOT REMOVE THE EPILOGUE, DEFENDANT'S

         12  2487, AND SELL THE BOOK AS THIS BOOK WITHOUT GETTING YOUR

         13  PERMISSION, CORRECT?

         14  A.  I ASSUME THAT'S RIGHT.

         15  Q.  OKAY.  AND YOU UNDERSTAND THAT TO BE A GENERAL PRINCIPLE

         16  OF COPYRIGHT LAW, CORRECT?

         17  A.  I AM NOT AN EXPERT ON COPYRIGHT LAW, BUT IT SOUNDS

         18  REASONABLE.

         19  Q.  TO THE EXTENT YOU TESTIFIED THIS MORNING BRINGING ONLY

         20  THAT LEVEL OF EXPERTISE, YOU UNDERSTAND THAT IT IS GENERALLY

         21  THE HOLDER OF THE COPYRIGHT THAT GETS TO TELL THE

         22  DISTRIBUTER WHAT IS THE PRODUCT?

         23  A.  I AM PRETTY SURE THAT'S RIGHT, YES.

         24  Q.  NOW, LET ME ASK YOU TO TAKE A LOOK AT PAGE 554 OF THE

         25  BOOK, WHICH IS IN THE EPILOGUE.  IT MAY TAKE US A WHILE TO
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          1  GET TO PAGE 554 ON OUR SCREEN HERE.

          2            BUT I WOULD LIKE TO DIRECT YOUR ATTENTION TO THE

          3  LAST PARAGRAPH ON THAT PAGE.  VERY GOOD.  VERY GOOD.  CAN WE

          4  HIGHLIGHT THE LAST PARAGRAPH, PLEASE, AND IF YOU CAN GET THE

          5  NEXT PAGE AS WELL.

          6            LET ME READ INTO THE RECORD, STARTING WITH THE

          7  SECOND SENTENCE.  "THE NATURAL TENDENCY OF ATTORNEYS AND

          8  JUDGES TO LOOK FOR `BRIGHT-LINE' TESTS (SIMPLE QUANTITATIVE

          9  RULES) HAD LED TO OVER-CONCENTRATION ON THE MEASUREMENT OF

         10  MARKET SHARE AND HENCE ON THE BADLY POSED PROBLEM OF MARKET

         11  DEFINITION.  SINCE THE QUESTION OF WHAT IS THE MARKET IS NOT

         12  SUSCEPTIBLE OF ANY PRECISE ANSWER AND SINCE MARKET SHARE IS

         13  AT BEST ONLY A VERY ROUGH INDICATOR OF MARKET POWER, SUCH

         14  CONCENTRATION TENDS TO LEAD TO VERY SUPERFICIALLY ANSWERS AT

         15  THE EXPENSE OF THE THOUGHTFUL, SERIOUS ANALYSIS OF INDUSTRY

         16  FACTS THAT IS REALLY REQUIRED."

         17            DO YOU SEE THAT?

         18  A.  I DO.

         19  Q.  AND YOU AGREE WITH THAT, DO YOU NOT, SIR?

         20  A.  YES.

         21  Q.  AND SO YOU AGREE THAT MERELY RELYING ON A MARKET

         22  DEFINITION OR A DEFINITION OF A MARKET WOULD BE

         23  UNSATISFACTORY IF IT CAME AT THE EXPENSE OF THOUGHTFUL,

         24  SERIOUS ANALYSIS OF THE INDUSTRY?

         25  A.  YES, BUT IT'S THAT LAST BIT THAT MATTERS.  THAT'S NOT AN
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          1  EXCUSE FOR NOT THINKING ABOUT MARKET DEFINITION AT ALL.

          2  Q.  I UNDERSTAND THAT, SIR.  AND IS IT YOUR UNDERSTANDING

          3  THAT DEAN SCHMALENSEE DID NOT THINK ABOUT MARKET DEFINITION

          4  AT ALL, TO USE THE WORDS?

          5  A.  DEAN SCHMALENSEE APPEARS TO HAVE TAKEN THE VIEW THAT,

          6  BECAUSE MARKET DEFINITION IS DIFFICULT, THERE IS NO POINT IN

          7  EVEN ATTEMPTING IT.  AND I THINK THAT'S WRONG.

          8            BECAUSE THIS INDUSTRY IS COMPLICATED IS NO REASON

          9  FOR AVOIDING AVOIDING ORGANIZING THE WAY ONE THINKS ABOUT

         10  IT.

         11            I AM REMINDED OF A COLLOQUY BETWEEN A VISITING

         12  COLLEAGUE OF MINE AND A STUDENT.  THE COLLEAGUE SAID TO THE

         13  STUDENT IN CLASS, "THAT ANSWER IS A MESS."  AND THE STUDENT

         14  SAID, "IF YOU'LL PARDON ME, THE WORLD IS A MESS."  AND THE

         15  TEACHER SAID, "YES, BUT THAT'S NOT -- NO REASON WHY LOGICAL

         16  THINKING SHOULD BE A MESS."

         17  Q.  SO YOU THINK, DR. FISHER, THAT DEAN SCHMALENSEE DECLINED

         18  TO DEFINE A MARKET BECAUSE HE THOUGHT IT WAS HARD?

         19  A.  HE SAID HE COULD SEE NO USEFUL PURPOSE FOR IT.  AND I

         20  THINK HE'S WRONG.

         21  Q.  WELL, LET ME ASK YOU TO SEE WHAT DEAN SCHMALENSEE

         22  TESTIFIED TO WHEN HE WAS EXAMINED BY MR. BOIES.  AND I WILL

         23  ASK THAT YOU BE GIVEN A COPY OF DEAN SCHMALENSEE'S TESTIMONY

         24  FROM THE P.M. SESSION ON JANUARY 13TH, 1999, AND ASK YOU TO

         25  LOOK AT PAGE 25.
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          1            AND WHEN YOU'RE READING IT, I'D LIKE YOU TO BEAR

          2  IN MIND THE CONTRAST YOU DREW BETWEEN MARKET DEFINITION AND

          3  THE SERIOUS AND THOUGHTFUL ANALYSIS OF AN INDUSTRY.

          4            NOW, THE FIRST QUESTION AND ANSWER I THINK IS THE

          5  ONE TO WHICH YOU JUST REFERRED WHERE DEAN SCHMALENSEE IS

          6  ASKED:

          7            "QUESTION:  AND DO YOU BELIEVE THAT YOU CAN DEFINE

          8  A RELEVANT MARKET IN AN ANTITRUST SENSE IN THIS CASE, SIR?"

          9            AND HE SAYS, "I THINK, TO ADDRESS THE ISSUES

         10  PLAINTIFFS HAVE RAISED IN THIS CASE, WHICH HAVE TO DO WITH

         11  PLATFORM COMPETITION, THE MARKET DEFINITION IS PARTICULARLY

         12  DIFFICULT.  THE MARKETS OFFERED BY PLAINTIFFS AREN'T USEFUL

         13  ANALYTICALLY AND HAVEN'T BEEN USED BY PLAINTIFFS' ECONOMISTS

         14  IN ANALYZING PLATFORM COMPETITION."

         15            DO YOU SEE THAT?

         16  A.  I DO.

         17  Q.  NOW, LOOK AT NEXT QUESTION AND ANSWER:

         18            "WHEN DID YOU CONCLUDE THAT YOU WERE NOT GOING TO

         19  BE ABLE TO USEFULLY DEFINE A RELEVANT MARKET IN THIS CASE?

         20            ANSWER:  I THINK IT BECAME PRETTY CLEAR QUICKLY TO

         21  ME WHEN I READ, CERTAINLY, THE AFFIDAVITS OR STATEMENTS, OR

         22  WHATEVER THEY WERE, BY PLAINTIFFS' ECONOMISTS IN CONNECTION

         23  WITH THE PROCEEDINGS LAST MAY, THAT THE WHOLE ARGUMENT WAS

         24  ABOUT COMPETITION TO BE THE PLATFORM, COMPETITION AMONG

         25  PLATFORMS, AND THE MARKET DEFINITIONS DID NOT COINCIDE WITH
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          1  THE ARENA IN WHICH COMPETITION WAS TAKING PLACE.  THAT

          2  DIDN'T MAKE SENSE."

          3            DO YOU SEE THAT?

          4  A.  I DO.

          5  Q.  AND DO YOU AGREE, SIR, THAT THE THREATS TO MICROSOFT'S

          6  MONOPOLY, AS YOU WOULD SAY, IN THE MARKET THAT YOU WOULD

          7  DEFINE, COME FROM OUTSIDE THAT MARKET?

          8  A.  DO YOU WANT ME TO COMMENT ON DEAN SCHMALENSEE'S

          9  TESTIMONY?

         10  Q.  I WOULD LIKE YOU TO ANSWER MY QUESTION.

         11  A.  YES.  I BELIEVE IT TO BE TRUE THAT THE THREATS TO THE

         12  MONOPOLY IN THE OPERATING SYSTEMS MARKET, WHICH IS THE

         13  MARKET ONE OUGHT TO START WITH, AND HE DOESN'T -- THAT THOSE

         14  THREATS COME ELSEWHERE THAN FROM OPERATING SYSTEMS, NOT AS I

         15  TESTIFIED YESTERDAY, THAT THE CONCLUSION IN THIS CASE WOULD

         16  BE ANY DIFFERENT IF YOU INCLUDED THE THREATS.

         17  Q.  OKAY.  BUT YOUR TESTIMONY IS THAT -- WE'RE FACED IN THIS

         18  CASE WITH A SITUATION IN WHICH THE MARKET DOES NOT INCLUDE

         19  THE THREATS -- THREATS TO MICROSOFT; IS THAT FAIR?

         20  A.  THE MARKET WITH WHICH -- THERE ARE DIFFERENT MARKETS.

         21  THE MARKET WITH WHICH ONE HAS TO BEGIN IS THE MARKET FOR AN

         22  OPERATING SYSTEM -- P.C. OPERATING SYSTEMS.  THAT'S THE ONE

         23  IN WHICH MICROSOFT HAS MONOPOLY POWER.

         24            THERE ARE BIG BARRIERS TO ENTRY INTO THAT MARKET.

         25  AS A RESULT, IT'S VERY UNLIKELY, AND PROBABLY SURELY WILL
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          1  NOT HAPPEN, THAT THREATS TO THAT WILL COME DIRECTLY FROM

          2  OTHER OPERATING SYSTEMS, UNLESS SOMETHING ELSE HAPPENS.  THE

          3  POSSIBILITY OF BRINGING THAT ABOUT, AND THEREFORE THE

          4  THREATS, COMES FROM CHANGES THAT OCCUR ELSEWHERE, NOT IN

          5  OPERATING SYSTEMS, BUT THINGS -- LET ME PUT IT THIS WAY.

          6            THE PLATFORM-CHANGING EVENTS -- THE

          7  PARADIGM-SHIFTING EVENTS ARE EVENTS THAT HAPPEN OUTSIDE THE

          8  MARKET FOR OPERATING SYSTEMS.  BUT SHOULD THOSE EVENTS COME

          9  TO PASS, THE COMPETITION WILL THEN OCCUR IN THE MARKET FOR

         10  OPERATING SYSTEMS.

         11  Q.  SO LET ME ASK YOU, BASED ON YOUR OWN WRITINGS, WHETHER

         12  YOU AGREE WITH THE FOLLOWING PROPOSITION:  THAT MARKET

         13  DEFINITION IS USEFUL ONLY TO THE EXTENT THAT IT HELPS YOU --

         14  FOR THIS KIND OF A CASE -- TO WHICH IT HELPS YOU ANSWER THE

         15  QUESTION OF WHETHER A FIRM HAS MONOPOLY POWER?

         16  A.  WELL, THAT'S CERTAINLY A PRINCIPAL REASON THAT IT IS

         17  USEFUL, YES.  I'M NOT SURE WHETHER I AGREE -- I HAVEN'T

         18  THOUGHT ABOUT IT FOR A WHILE.  I AM NOT SURE WHETHER I AGREE

         19  THAT IT'S ONLY USEFUL FOR THAT PURPOSE.

         20  Q.  I'LL REPHRASE IT.  YOU WILL AGREE WITH ME THAT THE

         21  PRINCIPAL PURPOSE OF DEFINING A MARKET IS TO ASSIST IN

         22  ANSWERING WHAT YOU CALL THE FUNDAMENTAL OR TOUCHSTONE

         23  QUESTION YESTERDAY, WHICH IS WHETHER A FIRM EXERCISES -- HAS

         24  AND EXERCISES MONOPOLY POWER?

         25  A.  YES, I THINK THAT IS RIGHT.
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          1  Q.  OKAY.  AND AS YOU LOOK AT THAT QUESTION, THE QUESTION

          2  WHETHER A FIRM HAS MONOPOLY POWER, YOU WANT TO LOOK AT ALL

          3  THE CONSTRAINTS THAT ARE IMPOSED BY ACTUAL OR POTENTIAL

          4  COMPETITORS, WHETHER THEY ARE IN THE MARKET AS DEFINED OR

          5  NOT; IS THAT FAIR?

          6  A.  COULD YOU REPEAT THAT?

          7  Q.  SURE.

          8            IF YOU ARE ANSWERING THE QUESTION OF WHETHER A

          9  FIRM HAS MONOPOLY POWER, YOU MUST LOOK AT ALL OF THE ACTUAL

         10  OR POTENTIAL CONSTRAINTS ON THAT POWER, WHETHER THEY COME

         11  FROM INSIDE THE BOX YOU'VE DRAWN AS THE MARKET OR NOT?

         12  A.  OH, I'M SORRY.  YES, I DO AGREE WITH THAT.

         13  Q.  OKAY.  AND TO TAKE ONE OF THE EXAMPLES YOU GAVE

         14  YESTERDAY, THE EXAMPLE OF A CAR THAT RAN ETHANOL, AND

         15  WHETHER THAT COULD BE A CONSTRAINT ON A FIRM THAT HAD A

         16  MONOPOLY IN THE GASOLINE OR PETROLEUM INDUSTRY -- DO YOU

         17  RECALL THAT EXAMPLE?

         18  A.  I DO.

         19  Q.  AND UNDER THAT HYPOTHETICAL, IT COULD WELL BE THE CASE

         20  THAT THE FACT THAT THERE WERE THESE CARS THAT COULD RUN

         21  ETHANOL RATHER THAN GASOLINE AS THE FUEL COULD CONSTRAIN THE

         22  PRICING BEHAVIOR OF A PETROLEUM MANUFACTURER?

         23  A.  YES, BUT YOU STILL -- NOT THAT I THINK THAT IT MATTERS

         24  TO THE ULTIMATE CONCLUSION, BECAUSE I DON'T, BUT IT WOULD

         25  STILL SEEM ODD TO ME TO INCLUDE THE CAR, AS OPPOSED TO THE
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          1  ETHANOL, AS IN THE SAME MARKET AS GASOLINE.

          2  Q.  OKAY.  I WASN'T ASKING WHETHER YOU WOULD INCLUDE THE

          3  CAR.  I'M ASKING YOU WHETHER YOU WOULD ACKNOWLEDGE THAT THE

          4  CONSTRAINT ON THE ALLEGED MONOPOLIST'S BEHAVIOR WOULD COME

          5  FROM A DIFFERENT MARKET.

          6  A.  OH, I'M SORRY.  YES, I WOULD.

          7  Q.  OKAY.  NOW, WHEN I EXAMINED YOU EARLIER THIS YEAR, I

          8  ASKED YOU SOME QUESTIONS ABOUT YOUR RELATIONSHIP WITH

          9  CHARLES RIVER ASSOCIATES.  DO YOU REMEMBER THAT?

         10  A.  GENERALLY.

         11  Q.  AND YOU TOLD ME THAT YOU COME IN TWO FLAVORS, DO YOU

         12  RECALL THAT TESTIMONY?  SOMETIMES WITH CHARLES RIVER,

         13  SOMETIMES WITHOUT?

         14  A.  IT SOUNDS LIKE ME.

         15  Q.  NOW, IS CHARLES RIVER A PUBLIC COMPANY?

         16  A.  IT IS.

         17  Q.  HOW LONG HAS IT BEEN A PUBLIC COMPANY?

         18  A.  ONE YEAR, ONE MONTH AND ABOUT THREE DAYS.

         19  Q.  ARE YOU AN OFFICER OF THAT COMPANY, DR. FISHER?

         20  A.  NO.  I AM THE CHAIRMAN OF THE BOARD.  THAT'S NOT AN

         21  OFFICER.

         22  Q.  YOU'RE CHAIRMAN OF THE BOARD?

         23  A.  YES.

         24  Q.  AT THE TIME OF THE PUBLIC OFFERING, DID YOU OWN 10

         25  PERCENT OF THE EQUITY OF THAT COMPANY?
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          1  A.  THAT'S ROUGHLY RIGHT.

          2  Q.  I HAVE THE FORM S-1 WHICH I'LL WILL SHOW YOU.

          3  A.  I'M SURE THAT'S RIGHT.

          4  Q.  OKAY.  AND YOU SOLD ABOUT 75,000 SHARES IN THE PUBLIC

          5  OFFERING?

          6  A.  HERE'S MY PROBLEM.  YOU KNOW, I SOLD WHAT I SOLD.  THE

          7  PROBLEM HERE IS THAT I MADE A GIFT OF SHARES TO MY CHILDREN.

          8  OH, I'M SORRY.  BUT THOSE WERE NOT SOLD IN THE PUBLIC

          9  OFFERING.  I'M SORRY.  YES, I SOLD A CERTAIN NUMBER OF

         10  SHARES.  I DON'T REMEMBER HOW MANY.  IT WILL SAY, NO DOUBT,

         11  IN THE DOCUMENTS.

         12  Q.  NOW, IS CHARLES RIVER ASSOCIATES CURRENTLY ADVISING ANY

         13  PRIVATE FIRMS IN CONNECTION WITH POTENTIAL LITIGATIONS

         14  AGAINST MICROSOFT?

         15  A.  I DON'T ACTUALLY KNOW.  IT MAY, IN FACT, BE.  AND I KNOW

         16  MORE ABOUT -- IF WE WANT TO EXPLORE THIS, I AM PERFECTLY

         17  HAPPY TO SAY THAT I KNOW MORE ABOUT THIS THAN I AM SAYING AT

         18  THE MOMENT.

         19            BUT LET ME JUST OBSERVE THAT SINCE MY ENGAGEMENT

         20  IN THIS CASE, I HAVE BEEN KEPT ENTIRELY SEPARATE FROM

         21  ANYTHING, OR FROM KNOWING ANYTHING ABOUT WHAT CRA MAY, IN

         22  FACT, BE DOING ELSEWHERE IN RELATION TO THIS.

         23  Q.  SIR, DO YOU KNOW STEVEN SALOP?

         24  A.  I DO.  AND I KNOW THAT AT ONE TIME IT WAS TRUE -- AND IT

         25  MAY STILL BE TRUE -- THAT HE WAS ADVISING A PRIVATE FIRM.
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          1  Q.  OKAY.

          2  A.  THAT'S WHAT I WAS GOING TO SAY.  I KNOW MORE ABOUT THIS

          3  THAN I --

          4  Q.  AND STEVEN SALOP YOU KNOW TO BE THE AUTHOR OF SEVERAL

          5  ARTICLES ABOUT THIS CASE AND ABOUT COMPETITION ISSUES IN THE

          6  HIGH-TECH INDUSTRIES?

          7  A.  YES.

          8  Q.  AND, IN FACT, HE IS THE AUTHOR OF THE RAISING RIVALS'

          9  COSTS ARTICLE THAT YOU REFERRED MR. BOIES TO YESTERDAY?

         10  A.  YES.

         11  Q.  AND HE OWNS ABOUT 9 PERCENT OF CHARLES RIVER ASSOCIATES?

         12  A.  NOT ANYMORE.

         13  Q.  NOT AFTER HE SOLD HIS SHARES IN THE PUBLIC OFFERING?

         14  A.  RIGHT.

         15  Q.  OKAY.  WERE YOU AT A CONFERENCE SPONSORED BY CHARLES

         16  RIVER IN APRIL IN BOSTON, MASSACHUSETTS?

         17  A.  I WAS.

         18  Q.  DID STEVEN SALOP SPEAK AT THAT CONFERENCE?

         19  A.  HE DID.  I DID NOT.

         20  Q.  DID HE SAY AT THAT CONFERENCE THAT CHARLES RIVER WAS

         21  CURRENTLY REPRESENTING FIRMS THAT ARE CONSIDERING BRINGING

         22  LAWSUITS AGAINST MICROSOFT FOR ANTITRUST VIOLATIONS?

         23  A.  HE MAY HAVE.  I DON'T REMEMBER THAT.

         24  Q.  DO YOU HAVE AN UNDERSTANDING OF THE EFFECTS ON PRIVATE

         25  LAWSUITS, SHOULD MICROSOFT BE FOUND TO BE A MONOPOLIST IN
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          1  THIS CASE?

          2  A.  I HAVE A LAYMEN'S UNDERSTANDING, YES.

          3  Q.  AND WHAT IS THAT UNDERSTANDING, DR. FISHER?

          4  A.  THAT UNDER, I THINK, THE CLAYTON ACT, IF MICROSOFT

          5  SHOULD BE FOUND LIABLE IN THIS CASE, PRIVATE PLAINTIFFS, TO

          6  RECOVER DAMAGES, WOULD MERELY HAVE TO SHOW DAMAGES AND NOT

          7  LIABILITY.

          8  Q.  AND ARE YOU REPRESENTING -- EXCUSE ME.  IS CHARLES RIVER

          9  ASSOCIATES, THE COMPANY OF WHICH YOU ARE CHAIRMAN,

         10  REPRESENTING ANY PRIVATE LITIGANTS CONSIDERING BRINGING

         11  SUITS FOLLOWING ON THE RESOLUTION OF THIS CASE?

         12  A.  IN THE FIRST PLACE, WE DON'T REPRESENT IN THE SENSE THAT

         13  LAWYERS DO.

         14  Q.  HAS CHARLES RIVER BEEN RETAINED IN CONNECTION WITH

         15  POSSIBLE PROSECUTION OF SUCH SUITS?

         16  A.  I LITERALLY DO NOT KNOW THE ANSWER TO THAT QUESTION.

         17  Q.  HAVE YOU DISCLOSED TO THE DEPARTMENT OF JUSTICE THAT

         18  YOU'RE CHAIRMAN OF THE BOARD OF CHARLES RIVER?

         19  A.  WHAT DO YOU MEAN BY DISCLOSE?  I AM SURE THEY KNOW.

         20  Q.  AND DO THEY KNOW THAT CHARLES RIVER IS ADVISING PRIVATE

         21  CLIENTS WHO MAY HAVE AN INTEREST IN THE OUTCOME OF THIS

         22  LITIGATION?

         23  A.  THEY PROBABLY KNOW MORE THAN I DO ABOUT THAT.  BUT, YES,

         24  AT THE TIME THAT THE DEPARTMENT OF JUSTICE APPROACHED ME,

         25  THERE WAS A SERIOUS DISCUSSION, GIVEN THAT PROFESSOR SALOP
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          1  WAS AT THE TIME ADVISING SUCH A CLIENT, WHETHER IT WAS

          2  APPROPRIATE FOR ME UNDERTAKE THIS ASSIGNMENT.  AND THAT WAS

          3  DISCUSSED WITH THE DEPARTMENT OF JUSTICE AT SOME LENGTH.

          4  Q.  OKAY.  WAS THE FACT THAT YOU'RE CHAIRMAN OF CHARLES

          5  RIVER OR THAT CHARLES RIVER IS ADVISING PRIVATE LITIGANTS

          6  DISCLOSED IN YOUR TESTIMONY TO MICROSOFT?

          7  A.  THE FACT THAT I'M CHAIRMAN OF CHARLES RIVER?  IT'S A

          8  PUBLIC FACT.  I DON'T KNOW WHETHER I DISCLOSED IT

          9  SPECIFICALLY OR NOT.

         10  Q.  WHAT ABOUT THE OTHER FACT?

         11  A.  I DO NOT KNOW, AS I SAID BEFORE, WHAT CHARLES RIVER IS

         12  DOING IN THAT REGARD.

         13  Q.  OKAY.  LET'S RETURN TO THE SUBJECT ABOUT WHICH WE WERE

         14  TALKING A FEW MOMENTS AGO, MARKET DEFINITION.  NOW, I

         15  BELIEVE YOU SAID YESTERDAY THAT IT WAS INAPPROPRIATE TO

         16  INCLUDE BROWSERS AND JAVA IN THE MARKET AS YOU WOULD DEFINE

         17  THE MARKET BECAUSE THEY DON'T PRESENT DEMAND-OR-SUPPLY-SIDE

         18  CONSTRAINTS; IS THAT FAIR?

         19  A.  THAT'S RIGHT.

         20  Q.  AND CAN YOU TELL ME WHAT YOU MEAN BY

         21  DEMAND-OR-SUPPLY-SIDE CONSTRAINTS?

         22  A.  SURE.  DO YOU WANT IT WITH OUR WITHOUT EXAMPLES?

         23  Q.  HOWEVER IT MAKES YOU FEEL MORE COMFORTABLE TO GIVE IT.

         24  A.  OKAY.  LET ME GIVE YOU MY FAVORITE EXAMPLE, WHICH MAY

         25  MAKE THIS CLEARER THAN IF I TRY TO DO IT IN THE ABSTRACT.
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          1            PAINT.  THERE IS -- IF I GET OUT OF HERE IN SOME

          2  REASONABLE TIME, I EXPECT TO GO SAILING.  I HAVE A SMALL

          3  SAILBOAT.  AND SAILBOATS, AS YOU MAY KNOW, IF THEY ARE KEPT

          4  IN SEAWATER OVER ANY PERIOD OF TIME, NEED TO HAVE THEIR

          5  BOTTOMS PAINTED WITH COPPER-BASED PAINT.

          6  Q.  ANTI-FOULING PAINT.

          7  A.  ANTI-FOULING PAINT.  AND FOR PURPOSES OF THIS EXAMPLE, I

          8  AM GOING TO ASSUME THAT THERE IS ONLY ONE MANUFACTURER -- I

          9  HAVE NO IDEA WHAT THE FACTS ARE.  I AM GOING TO ASSUME THAT

         10  THERE IS ONE MANUFACTURER OF COPPER-BASED PAINT, AND THAT

         11  THERE ARE MANY MANUFACTURERS OF ORDINARY PAINT, AND,

         12  FURTHER, THAT THE OTHER MANUFACTURERS OF ORDINARY PAINT

         13  COULD QUITE EASILY MAKE COPPER-BASED PAINT BY PURCHASING

         14  COPPER COMPOUND, WHICH IS EASILY ACQUIRED, DUMPING IT INTO

         15  THEIR VATS, AND PRODUCING COPPER-BASED PAINT.

         16            NOW, THE QUESTION THAT ARISES, FOR PURPOSES OF

         17  THIS EXAMPLE, IS:  IS THE MAKER OF COPPER-BASED PAINT A

         18  MONOPOLIST, OR WHAT IS THE MARKET IN WHICH COPPER-BASED

         19  PAINT IS, FOR PURPOSES OF ASSESSING WHETHER THAT

         20  MANUFACTURER IS THE MONOPOLIST?

         21            ALL RIGHT.  THE FIRST QUESTION ONE WOULD WANT TO

         22  ASK HAS TO DO WITH DEMAND SUBSTITUTABILITY.  DEMAND

         23  SUBSTITUTABILITY CONCERNS THE QUESTION OF WHAT ARE THE

         24  PRODUCTS OR THE FIRMS TO WHICH THE ALLEGED MONOPOLIST'S

         25  CUSTOMERS COULD READILY TURN IN THE EVENT OF AN INCREASE IN
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          1  PRICE -- IN THE EVENT OF AN ATTEMPT ON THE PART OF THE

          2  ALLEGED MONOPOLIST TO EARN SUPERNORMAL PROFITS, CHARGE HIGH

          3  PRICES, AND SO ON.

          4            IN THE COPPER-BASED EXAMPLE, THERE ARE NO

          5  DEMAND-SUBSTITUTABLE PRODUCTS.  YOU NEED COPPER-BASED

          6  ANTI-FOULING PAINT FOR YOUR BOAT.  ORDINARY PAINT WON'T DO,

          7  AND THERE ARE NO SUCH CONSTRAINTS.

          8            THE SECOND SET OF CONSTRAINTS IS WHAT'S CALLED

          9  SUPPLY SUBSTITUTABILITY.  THAT REFERS TO THE ABILITY OF

         10  FIRMS WHO DO NOT NOW PRODUCE DEMAND SUBSTITUTABLE PRODUCTS,

         11  EASILY TO PRODUCE DEMAND SUBSTITUTABLE PRODUCTS.  THIS IS

         12  DIFFERENT IN DEGREE, BUT NOT IN KIND, FROM THE EXAMINATION

         13  OF EASE OF ENTRY.

         14            IN THE PAINT EXAMPLE, THE WAY I STATED IT, THERE

         15  ARE PLENTY OF SUPPLY SUBSTITUTABLE PRODUCTS OR SUPPLY

         16  SUBSTITUTABLE FIRMS, AND SUPPLY SUBSTITUTABILITY IS A

         17  SUBSTANTIAL CONSTRAINT BECAUSE, AS I STATED THE ASSUMPTIONS,

         18  IF THE COPPER-BASED PAINT MANUFACTURER WERE TO ATTEMPT TO

         19  CHARGE HIGH PRICES, THAT COULD EASILY BE DEFEATED BY THE

         20  ORDINARY PAINT MANUFACTURERS SIMPLY TURNING AND

         21  MANUFACTURING COPPER-BASED PAINT.

         22            AS I HAVE STATED THE CASE FOR THAT EXAMPLE, ONE

         23  WOULD WANT TO INCLUDE ALL THE PAINT MANUFACTURERS IN THE

         24  MARKET, ALTHOUGH YOU COULD PERFECTLY WELL DO IT THE OTHER

         25  WAY, PROVIDED YOU REMEMBERED QUITE CAREFULLY WHAT YOU'D
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          1  DONE?  IF YOU WANTED TO BE SERIOUS ABOUT WHAT THE MARKET

          2  SHARE MEANS, HOWEVER, YOU WOULD DO IT THE FIRST WAY.

          3  Q.  AND WHEN YOU SAY AT THE VERY END OF THAT ANSWER THAT YOU

          4  COULD DO IT THE OTHER WAY, YOU COULD DEFINE JUST A MARKET

          5  FOR COPPER-BASED ANTI-FOULING PAINT, BUT THEN YOU'D HAVE

          6  TO UNDERSTAND WHAT THE CONSTRAINTS WERE ON PRICING IN THE

          7  MARKET AS YOU'VE DEFINED IT, RIGHT?

          8  A.  THAT'S RIGHT.  AND DOING IT THAT WAY, WHILE YOU COULD DO

          9  IT AND COME OUT WITH THE RIGHT ANSWER IF YOU WERE CAREFUL,

         10  THAT'S NOT A VERY GOOD WAY TO DO IT BECAUSE MARKET

         11  DEFINITION IS SUPPOSED TO BE A WAY OF ORGANIZING THE THINGS

         12  YOU NEED TO THINK ABOUT.  AND IF YOU DEFINE THE MARKET IN

         13  THAT CASE SO NARROWLY, YOU'RE GOING TO ALWAYS HAVE TO

         14  REMEMBER THESE OTHER THINGS THAT ACT AS ALMOST IMMEDIATE

         15  CONSTRAINTS.

         16  Q.  NOW, HAVE YOU PERFORMED AN ANALYSIS OF DEMAND OR SUPPLY

         17  SUBSTITUTES IN CONNECTION WITH THE WORK YOU'VE DONE IN THIS

         18  CASE?

         19  A.  YES.

         20  Q.  OKAY.  AND YOU'VE CONFINED THAT ANALYSIS TO SUBSTITUTES

         21  THAT ARE OTHER P.C. OPERATING SYSTEMS, AS YOU'VE DEFINED IT?

         22  A.  NO, NO, NO, NO.

         23  Q.  OKAY.  LET ME ASK YOU A QUESTION.  HAVE YOU THOUGHT

         24  ABOUT THE QUESTION OF THE EXTENT TO WHICH DEVICES OTHER THAN

         25  P.C.'S CAN SERVE AS SUBSTITUTES FOR THE P.C.?
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          1  A.  INDEED, I HAVE.

          2  Q.  OKAY.  AND WOULD YOU AGREE WITH ME THAT, FOR SOME

          3  CLASSES OF USERS, SOME DEVICES COULD SERVE AS PERFECT

          4  SUBSTITUTES?

          5  A.  I DON'T KNOW ABOUT THE PERFECT SUBSTITUTE PART.  AS AT

          6  LEAST PARTIAL SUBSTITUTES.  I SUPPOSE THAT'S TRUE.  THAT IS

          7  NOT, HOWEVER, THE RIGHT QUESTION TO ASK IF YOU WANT TO TALK

          8  ABOUT THE DEFINITION OF THE MARKET IN THIS CASE.

          9  Q.  I UNDERSTAND THAT.  THAT'S YOUR VIEW.  THAT'S YOUR

         10  TESTIMONY YESTERDAY TO WHICH YOU'RE REFERRING.

         11  A.  YES.  IT'S GOING TO BE MY TESTIMONY TODAY IF WE GET TO

         12  IT.

         13  Q.  OKAY.  NOW, YOU MENTIONED YESTERDAY THE SUBJECT OF

         14  GAMES.  DO YOU KNOW ANYTHING ABOUT WHAT'S GOING ON WITH GAME

         15  MACHINES?  YOU TALKED ABOUT NINTENDO.  HAVE YOU LOOKED AT

         16  THAT QUESTION?

         17  A.  IN GENERAL?

         18  Q.  YES.

         19  A.  I KNOW A LITTLE BIT ABOUT NINTENDO.  I DON'T KNOW VERY

         20  MUCH.

         21  Q.  DO YOU KNOW ANYTHING ABOUT RECENT DEVELOPMENTS IN GAME

         22  MACHINES AND WHAT IT SAYS ABOUT THE FUTURE OF, AMONG OTHER

         23  THINGS, OPERATING SYSTEM TECHNOLOGY?

         24  A.  I AM AWARE OF THE FACT THAT NINTENDO MACHINES HAVE OR

         25  WILL HAVE -- I AM NOT SURE WHICH -- SOME FORM OF OPERATING

                                                                  73

          1  SYSTEM.

          2  Q.  WELL, LET ME ASK YOU TO TAKE A LOOK AT TWO DOCUMENTS

          3  WHICH I'D ASK TO BE PLACED BEFORE THE WITNESS.  ONE IS A

          4  PRESS RELEASE -- I AM SWITCHING YOU FROM NINTENDO TO SONY --

          5  A MARCH 2ND, 1999 SONY PRESS RELEASE, WHICH HAS BEEN MARKED

          6  FOR IDENTIFICATION AS DEFENDANT'S EXHIBIT 2551, AND THEN AN

          7  ARTICLE IN THE NEW YORK TIMES, MARCH 18TH, 1999, ENTITLED

          8  "SILICON VALLEY'S AWESOME LOOK AT NEW SONY TOY."  AND THAT'S

          9  BEEN MARKED AS DEFENDANT'S EXHIBIT 2553.

         10            MR. LACOVARA:  AND I WOULD OFFER THEM BOTH AT THIS

         11  TIME.

         12            MR. BOIES:  I HAVE NO OBJECTION, YOUR HONOR.

         13            THE COURT:  DEFENDANT'S 2551 AND 2553 ARE

         14  ADMITTED.

         15                                  (WHEREUPON, DEFENDANT'S

         16                                  EXHIBIT NUMBERS 2551 AND

         17                                  2553 WERE RECEIVED IN

         18                                  EVIDENCE.)

         19  BY MR. LACOVARA:

         20  Q.  TURNING FIRST TO 2551, TAKE A LOOK AT THE PARAGRAPH THAT

         21  BEGINS WITH THE WORDS "THE NEXT GENERATION PLAYSTATION HAS

         22  AT ITS HEART" -- DO YOU SEE THAT?  IT'S ABOUT SIX PARAGRAPHS

         23  DOWN.

         24  A.  YES.

         25  Q.  "-- A CPU WITH DATA PROCESSING CAPABILITIES FAR
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          1  EXCEEDING THOSE OF TODAY'S STATE-OF-THE-ART P.C.'S AND WITH

          2  A RENDERING PROCESSOR THAT HAS GREATER PERFORMANCE THAN THAT

          3  OF THE HIGHEST-LEVEL GRAPHICS WORKSTATIONS."

          4            DO YOU SEE THAT?

          5  A.  I DO.

          6  Q.  AND DOES THAT COMPORT WITH WHATEVER UNDERSTANDING YOU

          7  HAVE OF THE WAY THESE MACHINES HAVE EVOLVED?

          8  A.  YES.

          9  Q.  YOU UNDERSTAND THAT THEY HAVE TO HAVE AN OPERATING

         10  SYSTEM, AND A FAIRLY SOPHISTICATED ONE, TO HANDLE THESE

         11  KINDS OF GRAPHICS?

         12  A.  YES.

         13  Q.  AND TO HANDLE THE PROCESSING CAPACITY THAT'S REQUIRED?

         14  A.  YES.

         15  Q.  NOW, IF YOU TURN TO THE SECOND PAGE WHERE THE

         16  SPECIFICATIONS AND FEATURES OF THE CPU ARE LISTED -- DO YOU

         17  SEE THAT?

         18  A.  YES.

         19  Q.  WOULD YOU AGREE THAT, IN MANY RESPECTS, SPECIFICALLY,

         20  THE PROCESSOR SPEED, THE MEMORY SIZE, AND SOME OF THE OTHER

         21  MEMORY SPECS -- THIS LOOKS A LOT LIKE A P.C. LOOKED A YEAR

         22  OR TWO AGO?  LIKE -- EXCUSE ME -- A TOP-END P.C. LOOKED LIKE

         23  A YEAR OR TWO AGO?

         24  A.  I'LL TAKE YOUR WORD FOR IT.  I'D HAVE TO LOOK IT UP.

         25  Q.  DO YOU KNOW WHETHER THE OPERATING SYSTEM IN THE

                                                                  75

          1  PLAYSTATION II EXPOSES DEVELOPER API'S?

          2  A.  I ASSUME IT DOES.  I DO NOT KNOW FOR SURE.

          3  Q.  DO YOU HAVE ANY IDEA OF THE RANGE OF API'S IT EXPOSES?

          4  A.  IN SOME SENSE, YES.

          5  Q.  AND WHAT IS YOUR UNDERSTANDING, SIR?

          6  A.  I ASSUME IT EXPOSES A FAIRLY LARGE NUMBER OF API'S THAT

          7  ARE PARTICULARLY USEFUL FOR THE SORTS OF USE TO WHICH THIS

          8  PLAYSTATION IS NAMED.  I DO NOT SUPPOSE THAT IT EXPOSES --

          9  IT MAY, IN FACT, EXPOSE MORE API'S THAN THAT.

         10  Q.  LET ME ASK YOU TO LOOK AT DEFENDANT'S EXHIBIT 2553.

         11  TAKE WHATEVER TIME YOU NEED TO REVIEW IT.  I'D LIKE TO ASK

         12  YOU A QUESTION ABOUT THE SECOND PAGE OF THAT EXHIBIT.

         13  A.  OKAY.

         14  Q.  CALLING YOUR ATTENTION TO THE PARAGRAPH THAT BEGINS WITH

         15  THE PHRASE "THE EMOTION ENGINE IS THE MOST RECENT EXAMPLE OF

         16  A REVERSAL UNDER WAY IN TECHNOLOGICAL DEVELOPMENT" -- DO YOU

         17  SEE THAT?

         18  A.  I DO.

         19  Q.  IT THEN GOES ON, "FOR DECADES, THE MOST ADVANCED

         20  CONSUMER ELECTRONICS WERE TECHNOLOGIES THAT TRICKLED DOWN

         21  FROM THE WORLD OF SUPERCOMPUTING, THE DEPARTMENTS OF DEFENSE

         22  AND ENERGY AND NASA.  THAT PROCESS HAS BEEN TURNED ON ITS

         23  HEAD, MOSTLY BY THE ECONOMICS OF THE CONSUMER ELECTRONICS

         24  INDUSTRY, WHICH HAS EVOLVED FROM A BENEFICIARY OF

         25  CUTTING-EDGE COMPUTER ENGINEERING TO ITS DRIVING FORCE."  DO
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          1  YOU SEE THAT?

          2  A.  I DO.

          3  Q.  IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF WHAT'S

          4  HAPPENED IN THE CONSUMER ELECTRONICS INDUSTRY?

          5  A.  SURE.

          6  Q.  AND THE NEXT PARAGRAPH.  "SINCE THE END OF THE COLD WAR,

          7  INCREASINGLY POWERFUL COMPUTER PRODUCTS HAVE BEGUN SHOWING

          8  UP FIRST IN CONSUMER APPLICATIONS.  FOR GRAPHICS AND RELATED

          9  MULTIMEDIA PROCESSING, FOR EXAMPLE, THE EMOTION ENGINE IS

         10  SIGNIFICANTLY MORE POWERFUL THAN THE INTEL CORPORATION'S

         11  NEWEST PENTIUM III MICROPROCESSOR AND HAS MORE THAN TWICE

         12  THE GRAPHICS POWER OF THE MOST POWERFUL SILICON GRAPHICS

         13  WORK STATION, THE BECHMARK FOR GRAPHICS COMPUTING POWER."

         14            DO YOU SEE THAT?

         15  A.  I DO.

         16  Q.  DO YOU AGREE WITH THAT STATEMENT OR HAVE ANY BASIS WITH

         17  WHICH TO DISAGREE WITH IT?

         18  A.  I HAVE NO BASIS WITH WHICH TO DISAGREE.  I DON'T KNOW

         19  ENOUGH ABOUT IT.

         20  Q.  OKAY.  DO YOU RECALL DEAN SCHMALENSEE TESTIFYING ABOUT

         21  THIS TREND, THE NOTION THAT YOU COULD HAVE MIGRATION --

         22  TECHNICAL MIGRATION UP FROM THE CONSUMER LEVEL INTO THE P.C.

         23  LEVEL, AND SPECIFICALLY IN THE OPERATING SYSTEM SPACE?

         24  A.  I DON'T RECALL THAT SPECIFICALLY.

         25  Q.  DO YOU RECALL BEING SHOWN PARAGRAPH 185 PROFESSOR

                                                                  77

          1  SCHMALENSEE'S TESTIMONY YESTERDAY, THE PARAGRAPH YOU SAID

          2  WAS ALL ABOUT UNKNOWN THREATS?  DO YOU RECALL THAT?

          3  A.  GENERALLY.

          4  Q.  OKAY.  LET ME ASK THAT YOU BE SHOWN PARAGRAPH OF 185 OF

          5  DEAN SCHMALENSEE'S TESTIMONY.

          6  A.  ANOTHER COPY I DON'T NEED.  I HAVE ONE UP HERE.  THIS IS

          7  THE DIRECT TESTIMONY?

          8  Q.  YES.  PARAGRAPH 185, WHICH APPEARS AT PAGE 92,

          9  DR. FISHER.

         10            MR. LACOVARA:  AND FOR PURPOSES OF TIME

         11  MANAGEMENT, YOUR HONOR, I HAVE ABOUT TEN MORE MINUTES IN

         12  THIS LINE.  THEN IT WOULD BE A CONVENIENT TIME FOR A BREAK.

         13            THE COURT:  ALL RIGHT.

         14  BY MR. LACOVARA:

         15  Q.  DO YOU SEE THAT PARAGRAPH?

         16  A.  I DO.

         17  Q.  OKAY.  NOW, LOOKING AT THE PARAGRAPH, IT IS FAIR TO SAY

         18  THAT DEAN SCHMALENSEE DID NOT SAY MERELY THAT MICROSOFT

         19  FACES UNKNOWN THREATS, CORRECT?  IN FACT, HE LISTS A SERIES

         20  OF KNOWN AND EXISTING THREATS, CORRECT?

         21  A.  HE DOES.

         22  Q.  AND YOU MAY DISAGREE ABOUT WHETHER THEY ARE THREATS OR

         23  NOT.

         24  A.  YES.

         25  Q.  OKAY.
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          1  A.  BUT THEN HE SAYS, "MUCH OF MICROSOFT'S FUTURE

          2  COMPETITION IS UNKNOWN."  AND THAT'S WHAT THE REST OF THE

          3  PARAGRAPH IS ABOUT.

          4  Q.  AND HE REFERS TO INTEREST IN THE BEOS AND A SCALED-UP

          5  PALM OS WILL ENCHANT DEVELOPERS OF THE DESKTOP APPLICATIONS.

          6  DO YOU SEE THAT?

          7  A.  YES.

          8  Q.  DO YOU RECALL WHEN YOU TESTIFIED HERE INITIALLY YOU DID

          9  NOT KNOW WHETHER THE PALM WAS CAPABLE OF SUPPORTING INTERNET

         10  ACCESS?  YOU SAID YOU WOULD HAVE TO ASK YOUR WIFE.

         11  A.  THAT'S RIGHT.

         12  Q.  DO YOU REMEMBER THAT?  HAVE YOU LOOKED ANY MORE AT THAT

         13  QUESTION?

         14  A.  I HAVEN'T ASKED HER, IF THAT'S WHAT YOU MEAN.

         15  Q.  WELL, SPECIFICALLY OR GENERALLY, HAVE YOU LOOKED AT THAT

         16  QUESTION?

         17  A.  I BELIEVE IT IS CAPABLE, OR AT LEAST CERTAIN VERSIONS OF

         18  IT ARE.

         19  Q.  HAVE YOU LOOKED AT THE BROADER QUESTION, THAT IS, THE

         20  DEGREE TO WHICH NON-P.C. DEVICES ARE OF INCREASING

         21  IMPORTANCE IN THE COMPUTING INDUSTRY GENERALLY?

         22  A.  TO SOME EXTENT.

         23  Q.  OKAY.  LET ME ASK THAT YOU YOU BE SHOWN DEFENDANT'S

         24  EXHIBIT 2423, WHICH I WOULD OFFER, WHICH IS ENTITLED "IDC'S

         25  FORECAST OF THE WORLDWIDE INFORMATION APPLIANCE MARKET,
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          1  1997-2002.

          2            AND IT'S A LENGTHY DOCUMENT.  I WILL BE REFERRING

          3  YOUR ATTENTION FIRST TO PAGE 2, PROFESSOR FISHER.

          4  A.  OKAY.

          5  Q.  OKAY.  IF YOU LOOK AT THE PENULTIMATE BULLET POINT, IT

          6  BEGINS "THE GLOBAL MARKET FOR INFORMATIONAL APPLIANCES."  DO

          7  YOU SEE THAT?

          8  A.  YES.

          9  Q.  IT INDICATES THAT THAT MARKET WILL GROW FROM 3 MILLION

         10  UNITS IN 1997 TO 5.9 IN '98 AND TO AN OVERWHELMING 55.7

         11  MILLION IN 2002.

         12            THE COURT:  WHAT PAGE ARE YOU ON AGAIN?

         13            MR. LACOVARA:  I AM SORRY.  PAGE 2 OF THE

         14  DOCUMENT, YOUR HONOR.  IT HAS AN UNNUMBERED SUMMARY AT THE

         15  VERY BEGINNING.  IT'S PAGE 2.  AND FOR SOME REASON, THERE IS

         16  THE NUMBER -- I AM SORRY.

         17            THE COURT:  ALL RIGHT.  PAGE 2 OF THE EXECUTIVE

         18  SUMMARY?

         19            MR. LACOVARA:  YES, INDEED.

         20            THE WITNESS:  IT IS PAGE 2 OF THE EXECUTIVE

         21  SUMMARY?

         22            MR. LACOVARA:  YES.

         23            THE WITNESS:  I'M SORRY.

         24  BY MR. LACOVARA:

         25  Q.  ARE YOU THERE, DR. FISHER?
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          1  A.  I AM SURE I AM, YES.

          2  Q.  OKAY.  DO YOU SEE THE FIGURES THAT I HAVE JUST READ INTO

          3  THE RECORD?

          4  A.  YES.

          5  Q.  DO YOU HAVE ANY BASIS FOR QUARRELING WITH THOSE FIGURES?

          6  A.  NO.

          7  Q.  OKAY.

          8  A.  WELL, IT DEPENDS ON WHAT YOU MEAN BY "BASIS."  THESE

          9  COULD PERFECTLY WELL BE RIGHT.

         10            I DID MENTION YESTERDAY THAT THERE HAS BEEN AN

         11  INTERVIEW WITH MR. GATES WHO TALKS ABOUT HOW THE P.C. IS

         12  GOING TO REMAIN THE BASIC TOOL, OR SOME SUCH THING.  I DON'T

         13  KNOW WHETHER IT IS CONSISTENT WITH THAT.

         14  Q.  NOT TO PUT TOO FINE A POINT ON IT, DR. FISHER, ISN'T

         15  THAT EXACTLY WHAT YOU WOULD EXPECT MR. GATES TO SAY

         16  PUBLICLY, GIVEN WHAT HIS BUSINESS IS?

         17  A.  YES.

         18  Q.  DO YOU KNOW WHETHER WHAT MR. GATES SAYS PUBLICLY IS

         19  CONSISTENT WITH THE INTERNAL MICROSOFT DOCUMENTS UPON WHICH

         20  YOU HAVE PLACED SUCH GREAT RELIANCE?

         21  A.  I DON'T KNOW ON THAT POINT.  ON OTHER POINTS, WHAT

         22  MR. GATES SAYS PUBLICLY IS NOT, OF COURSE, CONSISTENT WITH

         23  THE VAST MAJORITY OF THE MICROSOFT DOCUMENTS.

         24  Q.  DO YOU KNOW WHETHER WHAT MR. GATES SAYS PUBLICLY IS

         25  CONSISTENT WITH WHAT PEOPLE IN THE INDUSTRY ARE SAYING?
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          1  A.  ON THIS POINT, I DO NOT KNOW.

          2  Q.  DID YOU THINK IT WAS IMPORTANT TO ANALYZE THAT QUESTION,

          3  OR WERE YOU PREPARED, FOR THIS PURPOSE, TO RELY ON AN

          4  INTERVIEW THAT YOU SAY MR. GATES GAVE?

          5  A.  WELL, I DON'T BELIEVE, AS I TRIED TO MAKE CLEAR

          6  YESTERDAY, THAT THE QUESTION OF WHETHER THERE ARE ALL OF

          7  THESE DEVICES THAT ARE GOING TO BECOME IMPORTANT IN THE

          8  FUTURE, OR EVEN THE QUESTION OF WHETHER THE P.C. IS GOING TO

          9  DECLINE, IS RELEVANT, EITHER TO MARKET DEFINITION OR TO THE

         10  ANALYSIS OF MICROSOFT'S ACTS.  NO, I DID NOT.

         11            THE COURT:  THIS REFERS TO INFORMATION APPLIANCES.

         12  IS THAT INCLUSIVE OF P.C.'S?

         13            MR. LACOVARA:  NO, YOUR HONOR.  IT SEPARATES THEM.

         14  AND, IN FACT, I WAS GOING TO DIRECT THE WITNESS'S ATTENTION

         15  TO PAGE 26 TO FIGURE 5, ESSENTIALLY FOR CLARIFICATION.  THAT

         16  TELLS YOU EXACTLY WHAT IDC IS TALKING ABOUT AND WHAT THE

         17  INDUSTRY GENERALLY TALKS ABOUT.

         18            THE WITNESS:  WHICH PAGE?

         19            MR. LACOVARA:  PAGE 26, FIGURE 5.

         20            THE WITNESS:  I DON'T MIND LOOKING AT THAT, BUT

         21  YOU WILL FIND A SOMEWHAT EASIER GRAPH WITH MUCH OF THE SAME

         22  INFORMATION AT PAGE 35.

         23  BY MR. LACOVARA:

         24  Q.  OH, NO.  PAGE 35 HAS SLIGHTLY DIFFERENT INFORMATION.

         25  THAT IS OUR NEXT QUESTION.
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          1  A.  ALL RIGHT.

          2  Q.  I AM ON MY WAY.

          3            MR. LACOVARA:  THAT, YOUR HONOR, I THINK IS THE

          4  BREAKOUT OF WHAT IT IS THAT PEOPLE ARE TALKING ABOUT WHEN

          5  THEY TALK ABOUT INFORMATION APPLIANCES.

          6  BY MR. LACOVARA:

          7  Q.  AND JUST SO THE RECORD IS CLEAR, DO YOU UNDERSTAND WHAT

          8  A NET TV IS, DR. FISHER?

          9  A.  IN GENERAL TERMS, YES.

         10  Q.  DO YOU UNDERSTAND WHAT AN INTERNET SCREENPHONE IS?

         11  A.  NO.  I WOULD BE GUESSING.

         12  Q.  OKAY.  DO YOU KNOW WHAT AN INTERNET GAMING DEVICE IS?

         13  A.  THERE, I THINK, THE GUESS WOULD BE MORE INFORMED.

         14  Q.  OKAY.  DO YOU KNOW WHAT A CONSUMER NC CLIENT IS?

         15  A.  NOT FROM THE NAME.

         16  Q.  DO YOU KNOW WHAT AN NC IS?

         17  A.  NETWORK COMPUTERS.  SORRY.  YES, AND THEN I DO KNOW WHAT

         18  A CONSUMER NC CLIENT IS.

         19  Q.  OKAY.  AND DO YOU KNOW WHAT SMART HAND-HELD DEVICE IS?

         20  A.  YES.  THAT'S LIKE THE PALM PILOT.

         21  Q.  OKAY.  NOW, LET'S LOOK AT PAGE 35.

         22            MR. LACOVARA:  YOUR HONOR, MY COLLEAGUE ADVISES ME

         23  THAT I OFFERED THE DOCUMENT, BUT I AM NOT SURE WHETHER WE

         24  EVER HEARD FROM MR. BOIES ON IT.

         25            MR. BOIES:  NO OBJECTION, YOUR HONOR.
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          1            MR. LACOVARA:  I APOLOGIZE.

          2            THE COURT:  ALL RIGHT.  DEFENDANT'S 2423 IS

          3  ADMITTED.

          4                                  (WHEREUPON, DEFENDANT'S

          5                                  EXHIBIT NUMBER 2423 WAS

          6                                  RECEIVED IN EVIDENCE.)

          7  BY MR. LACOVARA:

          8  Q.  NOW, FIGURE 35 -- I AM SORRY -- FIGURE 7 ON PAGE 35 HAS

          9  A PROJECTION OF SHIPMENTS OF P.C.'S VERSUS ALL OF THESE

         10  OTHER INFORMATION APPLIANCES.  DO YOU SEE THAT, DR. FISHER?

         11  A.  I DO.

         12  Q.  DO YOU HAVE ANY BASIS TO CHALLENGE THAT FIGURE, WHICH

         13  SHOWS THAT IN ANOTHER YEAR OR TWO, THERE WILL BE MORE OF

         14  THESE INFORMATION APPLIANCES THAN P.C.'S BEING SHIPPED?

         15  A.  NO, NOR DO I THINK IT MATTERS.

         16  Q.  OKAY.  DO YOU BELIEVE THAT THE GROWTH OF NON-P.C.

         17  DEVICES CONSTRAINS MICROSOFT'S BEHAVIOR IN THE MARKET THAT

         18  YOU HAVE DEFINED?

         19  A.  NO, I DON'T.

         20  Q.  OKAY.  DO YOU BELIEVE THAT THE DEVELOPMENT OF OPERATING

         21  SYSTEMS FOR THOSE INFORMATION APPLIANCES CONSTRAINS

         22  MICROSOFT'S BEHAVIOR?

         23  A.  NO, I DON'T.

         24  Q.  DO YOU BELIEVE -- EXCUSE ME.  HAVE YOU STUDIED THE

         25  QUESTION OF THE TRENDS IN OPERATING SYSTEM DEVELOPMENT IN
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          1  TERMS OF MIGRATION FROM HAND-HELD DEVICES OR NON-P.C.'S TO

          2  THE P.C. SPACE?

          3  A.  I THINK THE ANSWER TO THAT HAS TO BE "NO."

          4  Q.  OKAY.

          5            MR. LACOVARA:  THIS IS A CONVENIENT TIME FOR A

          6  BREAK, YOUR HONOR.

          7            THE COURT:  I AM JUST CURIOUS.  HOW IN THE WORLD

          8  WOULD IDC KNOW THAT BY THE YEAR 2002, THERE ARE GOING TO BE

          9  MORE INTERNET GAMING DEVICES SOLD THAN NET TV'S?

         10            MR. LACOVARA:  THEIR METHODOLOGY IS ACTUALLY

         11  SPELLED OUT IN SOME DETAIL WHAT THEY USED TO FORECAST.  I

         12  THINK I WOULD NOTE THAT THEIR FORECASTS ARE GENERALLY THE

         13  BEST REGARDED IN THE INDUSTRY.

         14            THE COURT:  WELL, THEY MAY BE.

         15            MR. LACOVARA:  THE ANSWER IS YOU CAN ESTIMATE THE

         16  SIZE OF THE PROBABLE MARKET.

         17            THE COURT:  NOBODY IS EVEN MARKETING NET TV'S

         18  TODAY AS FAR AS I KNOW.

         19            MR. LACOVARA:  NO.  I THINK THAT'S ITEMS LIKE

         20  WEBTV AND SOME THINGS WE'LL TALK ABOUT LATER IN THE DAY.

         21            THE COURT:  OKAY.

         22            ALL RIGHT.  2:00 O'CLOCK.

         23            MR. LACOVARA:  THANK YOU, YOUR HONOR.

         24            (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

         25  FOR LUNCH AT 12:20 P.M.)
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