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         1                    P R O C E E D I N G S

         2           THE COURT:  GOOD AFTERNOON, GENTLEMEN.  THE

         3  FOLLOWING ITEM, WHICH IS ALTOGETHER IN APPOSITE TO THIS

         4  CASE, WAS CALLED TO MY ATTENTION BY A COLLEAGUE OF MINE,

         5  AND IT IS GENERALLY APPOSITE TO OUR WORKER AS LAWYERS, AND

         6  I THOUGHT I WOULD PASS IT ON, (READING):

         7                "THE CODE OF TRIBAL WISDOM SAYS THAT WHEN

         8           YOU DISCOVER YOU ARE RIDING A DEAD HORSE, THE

         9           BEST STRATEGY IS TO DISMOUNT.  IN LAW FIRMS, WE

        10           OFTEN TRY OTHER STRATEGIES WITH DEAD HORSES,

        11           INCLUDING THE FOLLOWING:  BUYING A STRONGER WHIP;

        12           CHANGING RIDERS; SAYING THINGS LIKE `THIS IS THE

        13           WAY WE HAVE ALWAYS RIDDEN THIS HORSE;' APPOINTING

        14           A COMMITTEE TO STUDY THE HORSE; ARRANGING TO

        15           VISIT OTHER FIRMS TO SEE HOW THEY RIDE DEAD

        16           HORSES; INCREASING THE STANDARDS TO RIDE DEAD

        17           HORSES; DECLARING THAT THE HORSE IS BETTER,

        18           FASTER AND CHEAPER DEAD; AND FINALLY, HARNESSING

        19           SEVERAL DEAD HORSES TOGETHER FOR INCREASED

        20           SPEED."

        21           THAT SAID, THE WITNESS IS YOURS.

        22           MR. BOIES:  I THINK WE SHOULD MOVE THIS ALONG,

        23  MR. CHASE.

        24           THE WITNESS:  THIS IS ONE OF THE TIMES THAT I

        25  AGREE WITH YOU.
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         1                 CONTINUED CROSS-EXAMINATION

         2  BY MR. BOIES:

         3  Q.   WE WERE TALKING ABOUT 1814, GOVERNMENT EXHIBIT 1814.

         4           DID YOU HAVE A CHANCE TO READ THAT OVER THE

         5  LUNCHEON RECESS?

         6  A.   YES, I DID.

         7           THE COURT:  MR. WARDEN, I THINK, WANTS TO

         8  INTERPOSE AN OBJECTION.

         9           MR. WARDEN:  YES, YOUR HONOR, I OBJECT TO THE

        10  EXAMINATION OF THIS WITNESS ON THIS DOCUMENT.  IT IS SO

        11  FAR BEYOND THE SCOPE OF THE DIRECT PROFFERED BY THE

        12  WITNESS THAT IT'S ALMOST ON ANOTHER CONTINENT.  AND EVEN

        13  IN TEMPORALLY, IT IS DISCONNECTED.

        14           THE COURT:  I DON'T KNOW WHAT IT IS.

        15           MR. BOIES:  YOUR HONOR, IT IS A TRIP REPORT DATED

        16  MARCH 26TH, 1990, FROM SOMEBODY BY THE NAME, I BELIEVE, OF

        17  MIKE SLADE, MIKE-S, TO MR. GATES, MR. CHASE AND OTHERS.

        18           AND THE SIGNIFICANT PART IS AT THE BOTTOM OF THE

        19  PAGE, WHERE MR. SLADE SETS FORTH A PROPOSAL THAT HE MADE

        20  TO INTUIT, AND THEN A CHARACTERIZATION OF THAT PROPOSAL IS

        21  CONTAINED IN THE THIRD AND FOURTH LINES ON THE SECOND

        22  PAGE.

        23           THE COURT:  WHAT DO YOU SAY TO MR. WARDEN'S

        24  OBSERVATION THAT IT IS TEMPORALLY IRRELEVANT IN THAT IT

        25  DATES FROM MARCH OF 1990?
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         1           MR. BOIES:  I BELIEVE THAT THERE IS SOME MERIT IN

         2  THAT ARGUMENT, YOUR HONOR.  ON THE OTHER HAND, I THINK

         3  THIS IS SOMETHING THAT SHOWS A PATTERN OF ANTICOMPETITIVE

         4  BEHAVIOR.  IT IS SOMETHING THAT THE WITNESS WAS CLEARLY

         5  AWARE OF AT THE TIME.  ONE OF THE QUESTIONS THAT I WOULD

         6  ASK THE WITNESS IS, WHEN IT CAME TO HIS ATTENTION THAT

         7  THIS HAD HAPPENED, WHETHER HE TOOK ANY ACTION TO SEE THAT

         8  THE INCIDENT WAS NOT REPEATED.

         9           I THINK IT GOES TO THE COMPANY'S OVERALL PATTERN

        10  AND INTENT.

        11           THE COURT:  WELL, IF HE HAS SOME FAMILIARITY WITH

        12  THE FACTS OR WITH THIS PARTICULAR MEMORANDUM OR THE INTUIT

        13  TRIP, I SUPPOSE YOU CAN INQUIRE.  IF HE'S UNFAMILIAR WITH

        14  IT ALTOGETHER, I THINK IT'S TOO REMOTE IN TIME TO BE A

        15  SUBJECT.

        16           MR. BOIES:  AND I WILL, IN ANY EVENT, BE VERY

        17  BRIEF, YOUR HONOR.

        18           MR. WARDEN:  I WILL REPEAT, IT'S BEYOND THE SCOPE

        19  OF THE DIRECT.  AND MR. BOIES CAN MAKE WHATEVER ARGUMENT

        20  HE WANTS TO FROM THE DOCUMENT; IT'S IN EVIDENCE.

        21           THE COURT:  OKAY.  GO AHEAD.

        22  BY MR. BOIES:

        23  Q.   MR. CHASE, THIS IS A DOCUMENT THAT IS INDICATED ON

        24  ITS FACE WAS SENT TO YOU.

        25           DID YOU RECEIVE IT?
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         1  A.   I DO NOT RECALL.

         2  Q.   DO YOU KNOW WHO MIKE-S IS?

         3  A.   YES, I DO.

         4  Q.   WHO IS IT?

         5  A.   MIKE SLADE.

         6  Q.   LET ME DIRECT YOUR ATTENTION TO THE BOTTOM OF THE

         7  FIRST PAGE WHERE MR. SLADE WRITES, "I POSITIONED THIS

         8  PROPOSAL LIKE THIS."  AND, IN PARTICULAR, THAT PORTION

         9  THAT MR. SLADE HAS CAPITALIZED WHERE HE SAYS, "WE'D RATHER

        10  NOT COMPETE WITH YOU.  INSTEAD OF GROWING THE MARKET, WE'D

        11  JUST BOTH SPEND A LOT OF DOLLARS FIGHTING EACH OTHER FOR

        12  SHARE, SO HOW ABOUT THIS:  YOU GUYS CONTINUE TO DO A GREAT

        13  JOB ON DOS AND MAC.  WE'RE INVESTING IN A LINE OF WINDOWS

        14  PRODUCTS ANYWAY, SO WE'LL JUST ROUND OUT THE LINE AND

        15  TOGETHER WE'LL GROW THE BUSINESS."

        16           WHETHER OR NOT YOU REMEMBER THIS PARTICULAR

        17  MEMORANDUM, DO YOU REMEMBER BEING INFORMED THAT A PROPOSAL

        18  OF THIS TYPE HAD BEEN MADE TO INTUIT?

        19  A.   NO, I DO NOT RECALL.

        20  Q.   LET ME JUST DIRECT YOUR ATTENTION TO THE SECOND

        21  PARAGRAPH ON THE SECOND PAGE WHERE MR. SLADE SAYS, "SO, IF

        22  INTUIT WAS LISTENING CAREFULLY, THIS COULD HAVE BEEN

        23  INTERPRETED AS A CHANCE TO AVOID COMPETITION WITH US."

        24           DO YOU SEE THAT?

        25  A.   YES, I DO.
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         1  Q.   WERE YOU AWARE OF INSTANCES IN WHICH REPRESENTATIVES

         2  OF MICROSOFT APPROACHED COMPETITORS TO TRY TO GET THOSE

         3  COMPETITORS TO AGREE TO AVOID COMPETITION WITH MICROSOFT?

         4  A.   NO.

         5  Q.   AS YOU UNDERSTAND MICROSOFT'S POLICIES AND PRACTICES,

         6  THAT YOU DESCRIBED THIS MORNING, IS THE KIND OF PROPOSAL

         7  THAT MR. SLADE SAYS THAT HE MADE HERE CONSISTENT WITH

         8  THOSE POLICIES AND PRACTICES?

         9  A.   WITHOUT REALLY RECALLING THIS E-MAIL AT ALL--OR

        10  KNOWING ANY OF THE DETAILS BEYOND THIS E-MAIL, IT'S REALLY

        11  HARD FOR ME TO SAY.

        12           IT IS PROBABLY WORTH POINTING OUT, THOUGH, SINCE

        13  YOU DIDN'T TALK ABOUT IT, THAT THIS WAS WRITTEN IN MARCH

        14  OF 1990.  THAT WAS BEFORE WINDOWS 3.0 EVEN SHIPPED.  THE

        15  SUCCESS OF WINDOWS WAS, YOU KNOW, NOTHING MORE THAN MAYBE

        16  A HOPE IN OUR EYE AT THIS TIME.

        17           THERE WERE NO WINDOWS PRODUCTS IN THIS AREA AT

        18  ALL AT THIS TIME, AND THERE WERE LOTS OF OTHER PERSONAL

        19  FINANCE COMPETITION AT THIS TIME:  DOLLARS AND CENTS,

        20  MANAGING YOUR MONEY, ARE TWO THAT I RECALL.

        21           YOU ALSO PROBABLY HAVE TO UNDERSTAND THIS IN THE

        22  CONTEXT.  THOUGH, AGAIN, I DON'T RECALL THIS AT ALL, AND

        23  SO IT'S HARD FOR ME TO REALLY COMMENT ON IT BEYOND THAT.

        24  Q.   LET ME JUST FOLLOW UP ON TWO OF THE THINGS YOU JUST

        25  SAID IN THAT ANSWER.
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         1           FIRST, YOU SAID THAT WINDOWS HADN'T SHIPPED.

         2  OBVIOUSLY, PEOPLE WERE AWARE THAT WINDOWS WAS GOING TO

         3  SHIP, AND INTUIT WAS AWARE OF THAT AS OF THIS TIME;

         4  CORRECT?

         5  A.   YES, BUT LET ME BE MORE PRECISE.  WINDOWS 3.0 HAD NOT

         6  SHIPPED AT THIS TIME, WHICH WAS THE VERSION OF WINDOWS

         7  THAT FIRST HAD ANY, YOU KNOW, SORT OF MATERIAL COMMERCIAL

         8  SUCCESS.  AT THIS POINT, AS I SAID, THE SUCCESS OF WINDOWS

         9  WAS, YOU KNOW, FAR FROM ANYTHING BUT SORT OF ANYTHING WE

        10  HOPED FOR.  WE HADN'T EVEN SHIPPED WINDOWS 3.0.  PROBABLY

        11  IT WAS, AT BEST, IN BETA AT THIS TIME.  I DON'T RECALL FOR

        12  SURE.

        13  Q.   THERE IS NO DOUBT THAT AT THIS TIME QUICKEN WAS THE

        14  LEADING PRODUCT IN THIS CATEGORY; CORRECT?

        15  A.   YES AND NO.  IT DEPENDS HOW YOU DEFINE THE CATEGORY.

        16  FIRST OF ALL, I DON'T REMEMBER THE EXACT DATA.  AS I

        17  INDICATED, TO THE BEST OF MY RECOLLECTION, OTHER PRODUCTS

        18  WERE VERY STRONG AT THAT TIME, SUCH AS MANAGING YOUR MONEY

        19  AND OTHER PRODUCTS SUCH AS DOLLARS AND CENTS.

        20           IN ADDITION, THERE WAS NO WINDOWS PERSONAL

        21  FINANCE CATEGORY AT ALL, I DON'T BELIEVE, AT THIS TIME.

        22  Q.   SINCE YOU RAISE IT, MR. CHASE, LET'S LOOK AT THE

        23  BOTTOM PARAGRAPH OF MR. SLADE'S MEMO WHERE HE SAYS HE TOLD

        24  INTUIT, QUOTE, WE THINK THIS IS A REALLY IMPORTANT

        25  CATEGORY FOR US.  THE OVERLAP BETWEEN TARGET MARKETS
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         1  BETWEEN THE WORKS CUSTOMER AND THE QUICKEN'S CUSTOMER IS

         2  TREMENDOUS.

         3           NOW, WHEN THE REFERENCE IS TO THE QUICKEN

         4  CUSTOMER, THAT WAS TO AN INTUIT CUSTOMER; CORRECT?

         5  A.   YES, I BELIEVE SO.

         6  Q.   AND WHEN THE REFERENCE IS TO A WORKS CUSTOMER, THAT

         7  IS A MICROSOFT CUSTOMER; CORRECT?

         8  A.   YES.

         9  Q.   SO, WHAT MR. SLADE IS SAYING HERE IS THAT THE OVERLAP

        10  BETWEEN THE TARGET MARKETS FOR MICROSOFT'S PRODUCT AND THE

        11  QUICKEN PRODUCT IS, IN MR. SLADE'S WORDS, "TREMENDOUS";

        12  CORRECT?

        13  A.   BETWEEN THE TARGET MARKETS, YES, NOT NECESSARILY THE

        14  ACTUAL MARKETS.

        15  Q.   BETWEEN THE TARGET MARKETS OF THE TWO COMPANIES?

        16  A.   NO.  THE TARGET MARKETS BETWEEN THOSE PRODUCTS, I

        17  BELIEVE, IS WHAT HE'S REFERRING TO, AS I READ IT.

        18  Q.   THE TWO PRODUCTS OF THESE TWO COMPANIES?

        19  A.   YES.

        20  Q.   MICROSOFT'S PRODUCT AND INTUIT'S PRODUCT; CORRECT?

        21  A.   THE MICROSOFT WORKS PRODUCT AND INTUIT QUICKEN

        22  PRODUCT.

        23           BUT AGAIN, TO BE CLEAR, THERE WAS QUICKEN

        24  PRODUCTS FOR MS-DOS AND THE MACINTOSH, I BELIEVE, AT THIS

        25  TIME.  AGAIN, YOU'RE SORT OF OUT OF MY AREA HERE, BUT
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         1  THERE WAS (SIC) NO WINDOWS PRODUCTS AT THIS TIME.

         2           THE COURT:  I THINK YOU SPENT ENOUGH TIME ON

         3  THIS, MR. BOIES.

         4           MR. BOIES:  I THINK SO TOO, YOUR HONOR.

         5  BY MR. BOIES:

         6  Q.   WITH RESPECT TO THE OTHER DOCUMENT THAT YOU WERE

         7  GOING TO READ OVER THE LUNCHEON RECESS--

         8  A.   YES.

         9  Q.   --DID YOU HAVE A CHANCE TO READ THAT?

        10  A.   YES, I DID.

        11  Q.   AND LET ME GO BACK TO THE QUESTION THAT I WAS ASKING

        12  YOU IN WHICH MR. HAWKINS IS TALKING ABOUT MICROSOFT'S

        13  BROWSER BEING TANGLED UP WITH THE OPERATING SYSTEM IN

        14  WINDOWS 98.

        15           DO YOU SEE THAT?

        16  A.   YES, I DO.

        17  Q.   AND DO YOU HAVE AN UNDERSTANDING OF WHAT HE MEANS

        18  WHEN HE'S REFERRING TO THE MICROSOFT BROWSER BEING TANGLED

        19  UP WITH THE OPERATING SYSTEM IN WINDOWS 98?

        20  A.   I CAN ONLY GUESS ON WHAT HE MEANS.  I CERTAINLY CAN'T

        21  BE SURE.

        22  Q.   WERE YOU EVER TOLD THAT THE MICROSOFT BROWSER BEING

        23  TANGLED UP WITH THE OPERATING SYSTEM IN WINDOWS 98 WAS A

        24  PROBLEM WITH THE MICROSOFT RELATIONSHIP FOR AOL AS IS

        25  INDICATED HERE?
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         1  A.   NO, I WAS NOT.

         2  Q.   LET ME TURN TO THE QUESTION OF MARKET SHARE.

         3           YOU WOULD AGREE, WOULD YOU NOT, THAT GAINING

         4  BROWSER MARKET SHARE WAS A VERY IMPORTANT GOAL FOR

         5  MICROSOFT IN 1996 AND 1997 AND 1998?

         6  A.   YES, I WOULD.

         7  Q.   AND WOULD YOU AGREE THAT THE INCLUSION OF THE

         8  INTERNET CONNECTION WIZARD AND THE INTERNET REFERRAL

         9  SERVER WERE MECHANISMS THROUGH WHICH MICROSOFT SOUGHT TO

        10  INDUCE ISP'S TO LICENSE AND DISTRIBUTE INTERNET EXPLORER?

        11  A.   AT ONE POINT WE THOUGHT THAT, YES.  WE FELT THAT IF

        12  WE COULD HELP BRING CUSTOMERS TO ISP'S, THEN THEY MIGHT

        13  SUPPORT INTERNET EXPLORER TECHNOLOGIES AS A CONSEQUENCE OF

        14  THAT, AND WE WOULD HAVE SOMETHING SORT OF MUTUALLY

        15  BENEFICIAL IN THAT REGARD.

        16  Q.   LET ME SHOW YOU TWO DOCUMENTS, ONE THAT'S BEEN MARKED

        17  AS GOVERNMENT EXHIBIT 1847 AND ONE WHICH HAS BEEN MARKED

        18  AS 1847-A.

        19           (DOCUMENTS HANDED TO THE WITNESS.)

        20  Q.   AND I BELIEVE THE ONLY DIFFERENCE BETWEEN THESE TWO

        21  DOCUMENTS IS THAT IN 1847-A, SOME MATERIAL THAT HAD BEEN

        22  ORIGINALLY REDACTED AS PRIVILEGED IS INCLUDED.

        23           MR. BOIES:  I WOULD OFFER EXHIBITS 1847 AND

        24  1847-A.

        25           THE COURT:  REDACTED MATERIAL REMAINS RESIDENT IN

                                                           13

         1  1847-A?

         2           MR. BOIES:  YES, WE WERE GIVEN THAT THIS MORNING,

         3  YOUR HONOR, AND I BELIEVE THERE IS NO LONGER ANY CLAIM OF

         4  PRIVILEGE AS TO THAT MATERIAL.

         5           MR. WARDEN:  THAT'S CORRECT.  MY ONLY QUESTION, I

         6  GUESS, IS WHY DO WE NEED BOTH OF THEM?

         7           MR. BOIES:  BECAUSE I HAVE 1847 ON MY MACHINE.

         8           MR. WARDEN:  OKAY, ALL RIGHT.  NO OBJECTION.

         9           MR. BOIES:  AND I DIDN'T HAVE THE OTHER ONE UNTIL

        10  THIS MORNING.

        11           THE COURT:  GOVERNMENT'S 1847 AND 1847-A ARE

        12  ADMITTED.

        13                         (GOVERNMENT'S EXHIBIT NOS. 1847 AND

        14                          1847-A WERE ADMITTED INTO

        15                          EVIDENCE.)

        16  BY MR. BOIES:

        17  Q.   NOW, DIRECTING YOUR ATTENTION TO 1847, WHICH IS THE

        18  ONE THAT I HAVE AVAILABLE TO PUT UP ON THE SCREEN, THIS IS

        19  A FEBRUARY 16, 1998, MEMORANDUM FROM LAURA JENNINGS TO YOU

        20  AND OTHERS; CORRECT, SIR?

        21  A.   CORRECT, BUT TO BE PRECISE, I'M COPIED ON IT.  IT'S

        22  ACTUALLY TO OTHERS.

        23  Q.   YOU RECEIVED A COPY OF THIS DOCUMENT, HOWEVER, DID

        24  YOU NOT, SIR?

        25  A.   YES, I DID.
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         1  Q.   AND THIS RELATES TO CHANGING THE REQUIREMENTS FOR ISP

         2  PARTICIPATION IN THE WINDOWS 98 REFERRAL SERVERS; CORRECT?

         3  A.   THAT'S ONE OF THE THINGS IT DISCUSSES, YES.

         4  Q.   AND LET ME DIRECT YOUR ATTENTION TO THE SECOND

         5  PARAGRAPH HERE WHERE IT SAYS, "THE NEW REQUIREMENTS ARE

         6  ISP MUST MAINTAIN GREATER THAN 75 PERCENT OVERALL

         7  PENETRATION OF IE IN THEIR ENTIRE CUSTOMER BASE."

         8           DID YOU UNDERSTAND THAT THAT WAS AN ADDITIONAL

         9  REQUIREMENT THAT WAS BEING ADDED FOR ISP PARTICIPATION IN

        10  THE WINDOWS 98 REFERRAL SERVERS AS OF FEBRUARY OF 1998?

        11  A.   IT'S HARD FOR ME TO BE PRECISE ABOUT THIS.  THE

        12  BUSINESS MODEL FOR THE REFERRAL SERVER IS SOMETHING THAT

        13  WE SPENT A REASONABLE AMOUNT OF TIME TALKING ABOUT AND

        14  WORKING THROUGH.

        15           YOU HAVE TO UNDERSTAND THE CONTEXT, THAT THIS

        16  WHOLE AREA IS A SORT OF A NEW AND EMERGING AREA, AND WE

        17  WERE TRYING TO FIGURE OUT HOW BEST TO MANAGE IT AND WORK

        18  IT WITH OUR PARTNERS TO MEET THEIR NEEDS, MICROSOFT'S

        19  NEEDS, THE ISP NEEDS, THE OEM NEEDS, ET CETERA.

        20           I WOULDN'T BE SURPRISED IF AT ONE TIME WE HAD

        21  THIS PROPOSAL, BUT, IN FACT, THIS IS ABOUT THE OPPOSITE OF

        22  WHAT HE DID, BECAUSE IN WINDOWS 98 THERE IS (SIC) NO IE

        23  REQUIREMENTS AT ALL TO BE PART OF THE REFERRAL SERVER, AS

        24  WELL AS NO START PAGE REQUIREMENTS EITHER.

        25           SO, THIS MAY HAVE BEEN A PROPOSAL AT ONE TIME.
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         1  IT'S NOT WHAT WE DID, AND WE HAD NUMEROUS PROPOSALS.

         2  Q.   WELL, THIS IS DESCRIBED IN THIS MEMORANDUM AS THE

         3  CURRENT PLAN AS OF FEBRUARY 16, 1998; CORRECT, SIR?

         4  A.   ONE MOMENT, PLEASE.  I WAS GETTING A SIP OF WATER.

         5  Q.   CERTAINLY.

         6           (WITNESS REVIEWS DOCUMENT.)

         7  A.   IT SEEMS TO BE DESCRIBED THAT WAY, ALTHOUGH I'M NOT

         8  POSITIVE.

         9           LIKE I SAID, EITHER WAY, WE HAD NUMEROUS CURRENT

        10  PLANS.  WE WOULD HAVE PLANS, AND THEN WE WOULD GO TALK TO

        11  CUSTOMERS AND GET FEEDBACK AND CHANGE THE PLANS.  THESE

        12  PLANS EVOLVED NUMEROUS TIMES.

        13           AND I CAN TELL YOU THAT THIS IS NOT EVEN CLOSE TO

        14  THE PLAN WE ACTUALLY IMPLEMENTED.

        15  Q.   IN THE SPRING OF 1998, MICROSOFT MADE VARIOUS CHANGES

        16  IN ITS MARKETING.  IT WAIVED CERTAIN ISP CONTRACTUAL

        17  REQUIREMENTS; CORRECT?

        18  A.   I RECALL THAT WE DID THAT.  I DON'T RECALL THE

        19  TIMING.

        20  Q.   DO YOU RECALL THAT ABOUT THE SAME TIME THAT MICROSOFT

        21  DID THAT, MICROSOFT CHANGED ITS PLANS FOR THE WINDOWS 98

        22  REFERRAL SERVERS?

        23  A.   NO, I DON'T RECALL THE EXACT TIMING OF WHEN ALL THAT

        24  HAPPENED.

        25  Q.   EVEN THOUGH YOU DON'T RECALL THE EXACT TIMING, DID
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         1  YOU RECALL THAT BOTH OF THOSE THINGS HAPPENED IN THE

         2  SPRING OF 1998?

         3  A.   I DON'T RECALL THAT.

         4  Q.   DO YOU RECALL WHEN EITHER OF THOSE TWO THINGS

         5  HAPPENED?

         6  A.   I RECALL THAT THE WINDOWS 98 ISP PLANS PROBABLY

         7  DIDN'T GET CLOSE TO BEING COMPLETED UNTIL MAY OR JUNE

         8  BECAUSE WE LAUNCHED WINDOWS 98 ON JUNE OF '98.  THAT'S

         9  WHAT I RECALL.

        10  Q.   OKAY.  SO THAT THE REQUIREMENT THAT IS SHOWN HERE FOR

        11  ISP PARTICIPATION IN THE WINDOWS 98 REFERRAL SERVER, IT'S

        12  YOUR UNDERSTANDING THAT THIS WAS CHANGED IN APPROXIMATELY

        13  MAY OF 1998?

        14  A.   NO, THAT'S NOT WHAT I'M TESTIFYING TO.

        15  Q.   WHEN WAS THIS CHANGED?

        16  A.   AS I INDICATED EARLIER, I DON'T RECALL THE SPECIFICS

        17  BECAUSE WE HAD MANY DIFFERENT PROPOSALS.  I DON'T KNOW IF

        18  THIS ONE LASTED FOR, OH, THREE DAYS OR A WEEK OR TWO WEEKS

        19  OR A MONTH.  I REALLY DON'T RECALL, BECAUSE THIS WAS A NEW

        20  AREA FOR US, OR STILL A NEW AREA FOR US.  WE WERE FINDING

        21  IT CHALLENGING TO FIGURE OUT THE RIGHT BUSINESS MODEL FOR

        22  OUR PARTNERS AND EVERYONE'S SORT OF NEEDS, SO IT CHANGED.

        23  LOTS OF TIMES WE GOT MORE DATA, LEARNED MORE, AND ET

        24  CETERA.

        25  Q.   LET'S SEE IF WE COULD GET CLEARER WHAT YOUR PLAN WAS
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         1  AS OF FEBRUARY 16, 1998.

         2           AS OF THAT TIME, THERE WERE CERTAIN NEW

         3  REQUIREMENTS, ONE OF WHICH WAS THE ISP HAD TO MAINTAIN A

         4  GREATER THAN 75 PERCENT OVERALL PENETRATION OF IE IN THE

         5  ISP'S ENTIRE CUSTOMER BASE, AND ANOTHER WAS THAT THE ISP

         6  HAD TO USE START AS THEIR HOME PAGE FOR ALL ISP CUSTOMERS

         7  OBTAINED THROUGH WINDOWS 98; CORRECT?

         8  A.   I THINK SO, IF I UNDERSTAND YOUR QUESTION, BUT LET ME

         9  JUST DEFINE IT TO MAKE SURE.

        10           THESE WERE PROPOSED REQUIREMENTS FOR THE

        11  WINDOWS 98 REFERRAL SERVER.  THESE WERE NEVER REQUIREMENTS

        12  THAT WE IMPLEMENTED IN ANY WAY, SHAPE OR FORM EITHER FOR

        13  WINDOWS 98 OR WINDOWS 95.

        14  Q.   WELL, YOU SAY THEY WERE "PROPOSED."  THESE WERE THE

        15  PLANS THAT MICROSOFT HAD AND THEN CHANGED BECAUSE OF

        16  MICROSOFT'S CONCERN AS TO HOW THESE PLANS WOULD BE

        17  PERCEIVED IN CONNECTION WITH CONGRESSIONAL HEARINGS AND

        18  THIS INVESTIGATION; CORRECT, SIR?

        19  A.   NO, THAT IS NOT COMPLETELY CORRECT.  I THINK IF I

        20  RECALL CORRECTLY, THERE WAS SOME CONCERN ABOUT THE

        21  CONGRESSIONAL HEARINGS AND SORT OF THE PR IMPACT, BUT

        22  THAT'S NOT THE REASON, REALLY, WHY THIS ENDED UP CHANGING

        23  OVER TIME.  I THINK IT HAD SOME IMPACT ON US IN SOME WAY

        24  MAYBE ROLLING OUT OR ASKING PEOPLE FOR FEEDBACK.

        25           WHAT I RECALL IS THAT WE BASICALLY LEARNED THAT
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         1  THIS BUSINESS MODEL WOULDN'T WORK AND THAT ISP'S WANTED TO

         2  BE ABLE TO CHOOSE THEIR BROWSER, AND THEY ALREADY HAD THE

         3  RIGHT TO CHOOSE THEIR START PAGE, AND IT WAS IMPORTANT TO

         4  THEM TO CONTINUE TO DO THAT, AND THAT OEM'S WERE

         5  IMPLEMENTING MANY OF THEIR OWN SOLUTIONS AS WELL AND SO

         6  THAT THIS WASN'T VIABLE.

         7  Q.   WHO EXPRESSED CONCERN THAT THESE REQUIREMENTS SHOULD

         8  NOT BE PUT INTO PLACE BECAUSE OF THE CONGRESSIONAL

         9  HEARINGS?

        10  A.   I DON'T RECALL THAT SPECIFICALLY.  I JUST HAVE A

        11  VAGUE RECOLLECTION.

        12           LET ME BACK UP.  I THINK YOU'RE MISCHARACTERIZING

        13  WHAT I SAID.  I THINK THERE WAS A PR CONCERN, PERHAPS,

        14  WITH REGARDS TO THE CONGRESSIONAL HEARINGS.  I DON'T

        15  RECALL FOR SURE.  BUT THE CONGRESSIONAL HEARINGS WEREN'T

        16  ANY ISSUE IN TERMS OF THE SUBSTANCE OF THE PLAN.  THEY

        17  WERE JUST SORT OF A RED HERRING IN THAT REGARD.

        18           THE MEAT OF THE PROPOSAL AND WHY IT CHANGED OVER

        19  TIME HAD TO DO WITH THE THINGS I DISCUSSED PREVIOUSLY, AND

        20  THAT WAS THAT THE BUSINESS MODEL FOR THIS KEPT CHANGING,

        21  WE KEPT GETTING MORE FEEDBACK FROM OUR PARTNERS.  AND AS A

        22  CONSEQUENCE, WE LEARNED THAT THIS PROPOSAL WOULD NOT WORK,

        23  AND THE ACTUAL ONE WE IMPLEMENTED FOR WINDOWS 98 IS

        24  COMPLETELY DIFFERENT THAN THIS.  IT DOESN'T REQUIRE ANY

        25  COMMITMENT TO INTERNET EXPLORER TECHNOLOGIES.  IT DOESN'T
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         1  REQUIRE ANY COMMITMENT TO OUR START PAGE.  IT DOESN'T

         2  REQUIRE ANY COMMITMENT TO OUTLOOK EXPRESS OR HOTMAIL,

         3  WHICH IS THE THIRD POINT.

         4           SO, THIS WAS A PLAN AT ONE POINT IN TIME.  IT WAS

         5  ONE WE NEVER IMPLEMENTED AND WAS CHANGED FOR VARIOUS

         6  REASONS, BUT IT'S HARD TO PINPOINT ONE.

         7  Q.   LET ME DIRECT YOUR ATTENTION TO THE NEXT TO LAST

         8  PARAGRAPH ON THE FIRST PAGE WHERE IT SAYS, QUOTE, ONE

         9  POTENTIAL CONCERN:  BRAD MENTIONED TO ME LATE FRIDAY THAT

        10  THERE MAY BE NEW CONCERNS ABOUT OUR PLAN TO MAKE START A

        11  REQUIREMENT FOR BEING IN THE IE REFERRAL SERVER, OR AT

        12  LEAST THERE MAY BE TIMING ISSUES RELATED TO YOUR

        13  APPEARANCE AT SENATOR HATCH'S HEARINGS.  HE SAID THERE

        14  WOULD BE A MEETING EARLY THIS WEEK TO DISCUSS IT.

        15           IS THAT BRAD THAT'S REFERRED TO THERE YOU, SIR?

        16  A.   I CAN'T BE POSITIVE, BUT I ASSUME IT WAS ME.

        17  Q.   YOU ARE THE ONLY BRAD WHO GOT A COPY OF THIS MEMO;

        18  CORRECT?

        19  A.   THAT'S WHY I ASSUME IT'S ME.

        20  Q.   AND DOES THIS REFRESH YOUR RECOLLECTION THAT YOU

        21  RAISED THESE CONCERNS, SIR?

        22  A.   IT REALLY DOESN'T.  I HAVE SOME VAGUE RECOLLECTION

        23  ABOUT THIS.  THIS WAS A NUMBER OF SORT OF SIDE SHOWS GOING

        24  ON AT THE TIME, WHERE WE THOUGHT THINGS WERE DISTRACTING

        25  FROM THE CORE ISSUE, WHICH IS OUR ABILITY TO INNOVATE IN
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         1  WINDOWS.  AND WE DIDN'T WANT TO--THAT'S WHY WE--TO BE

         2  PRECISE, THAT'S ONE OF THE REASONS THAT WE WAIVED THE

         3  INTERNET EXPLORER SERVICE PROVIDER REQUIREMENTS THAT YOU

         4  TALKED ABOUT EARLIER.

         5           SO, I HAVE SOME VAGUE RECOLLECTION ABOUT THIS,

         6  BUT I DON'T RECALL SPECIFICALLY WHAT IT WAS ABOUT.  MAYBE

         7  IT WAS A PR-RELATED THING.  BUT I DO RECALL VERY

         8  PRECISELY--EXCUSE ME.  I DO RECALL THAT THIS WASN'T THE

         9  REASON THAT WE CHANGED THE REQUIREMENTS.  THE REQUIREMENTS

        10  WERE CHANGED FOR MANY OTHER REASONS.

        11  Q.   WELL, SIR, IN THIS MEMORANDUM HERE, THE CONCERN THAT

        12  IS ATTRIBUTED TO YOU IS A CONCERN WITH THE HEARINGS.  IT'S

        13  NOT A CONCERN RELATED TO WHAT YOU WOULD TALK ABOUT

        14  FEEDBACK FROM PARTNERS OR THE FACT THAT THE TECHNOLOGY

        15  WASN'T WORKING OR THE CUSTOMERS DIDN'T FIND IT EFFECTIVE;

        16  CORRECT?

        17  A.   I THINK IT SAYS WHAT IT SAYS.  I'M NOT SURE I

        18  UNDERSTAND YOUR QUESTION.

        19  Q.   LET ME APPROACH IT THIS WAY:  DO YOU HAVE ANY

        20  RECOLLECTION OF WHEN IT WAS DECIDED NOT TO REQUIRE ISP'S

        21  TO DO WHAT THE CURRENT PLAN IS STATED TO BE HERE, OTHER

        22  THAN WHAT YOU READ IN THIS DOCUMENT?

        23  A.   AS I INDICATED, I THINK THIS DOCUMENT HAS--I'M SORRY.

        24  DO I HAVE ANY RECOLLECTION?  THE ANSWER TO THE QUESTION IS

        25  I ONLY HAVE A VAGUE RECOLLECTION.  AND TO THE BEST OF MY
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         1  RECOLLECTION, IT WAS DECIDED CLOSE TO THE LAUNCH OF

         2  WINDOWS 98, WHICH WAS MUCH PAST THIS, WHICH WAS IN THE

         3  MAY-JUNE TIME FRAME.

         4  Q.   OKAY.  AT THE TIME THAT YOU WAIVED THE ISP

         5  REQUIREMENTS THAT YOU REFERENCED, YOU DID NOT WAIVE THE

         6  PREFERENCE CLAUSES IN THE ONLINE SERVICES DEALS; CORRECT?

         7  A.   THAT'S CORRECT.

         8  Q.   AND YOU BELIEVED THAT THE PREFERENCE CLAUSES IN THE

         9  ONLINE SERVICES DEALS WERE IMPORTANT TO MICROSOFT BECAUSE

        10  THOSE PREFERENCES HELPED BUILD INTERNET EXPLORER SHARE;

        11  CORRECT?

        12  A.   YES, I DO BELIEVE THAT THEY HELPED, THOUGH THE

        13  TECHNOLOGY IS THE KEY PART OF THAT.

        14           RECALL THAT, AS I TESTIFIED EARLIER, WE WERE

        15  PROVIDING LOTS OF VALUE TO THE ONLINE SERVICES.  WE WERE

        16  PROVIDING THE ONLY COMPONENTIZED SOLUTION ON THE

        17  MARKETPLACE.  WE WERE PROVIDING TECHNICAL SUPPORT.  WE

        18  WERE PROVIDING--IN AOL'S CASE, WE DID SPECIFIC FEATURES

        19  FOR THEM.  WE GAVE THEM ACCESS TO SOURCE CODES, SOMETHING

        20  VERY VALUABLE TO US.

        21           AND SO, AS A CONSEQUENCE OF ALL THAT, IN ADDITION

        22  TO INCLUDING THEM AS A PART OF WINDOWS AND THE ONLINE

        23  SERVICES FOLDER, THE VALUE WE WERE PROVIDING, I THOUGHT,

        24  JUSTIFIED THEM MAKING A VALUE--THEM MAKING A COMMITMENT TO

        25  INTERNET EXPLORER.
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         1           SO, THE OLS AGREEMENTS ARE, YOU KNOW, VERY, VERY

         2  DIFFERENT THAN THE ISP AGREEMENTS, WHERE THERE IS A MUCH

         3  HIGHER EXCHANGE OF VALUE, AND IT SEEMED VERY APPROPRIATE

         4  THAT WE MAINTAIN THOSE AGREEMENTS AS WRITTEN.

         5  Q.   THE QUESTION THAT I'M ASKING HAS TO DO WITH THE

         6  PREFERENCE CLAUSES IN THE ONLINE SERVICES DEALS, OKAY?  DO

         7  YOU UNDERSTAND THAT?

         8  A.   I UNDERSTAND.

         9  Q.   AND YOU BELIEVE THAT THE PREFERENCE CLAUSES IN THE

        10  ONLINE SERVICES DEALS WERE IMPORTANT TO MICROSOFT;

        11  CORRECT?

        12  A.   SORRY, I'M CHEWING ICE AGAIN.

        13  Q.   THAT'S OKAY.

        14  A.   YES, I BELIEVE THAT, AND I BELIEVE THAT, YES.

        15  Q.   AND YOU BELIEVE THAT THOSE PREFERENCE CLAUSES WERE

        16  IMPORTANT TO MICROSOFT BECAUSE THOSE PREFERENCE CLAUSES

        17  HELPED BUILD INTERNET EXPLORER'S BROWSER SHARE; CORRECT?

        18  A.   YES, THEY HELP, CERTAINLY IN THAT I DIDN'T WANT TO BE

        19  PROVIDING LOTS OF VALUE TO MY PARTNERS IN TERMS OF

        20  SOURCECODE AND ALL THOSE THINGS AND NOT HAVE THEM

        21  COMMITTED TO INTERNET EXPLORER TECHNOLOGIES AS A

        22  CONSEQUENCE.

        23           AND IN THIS BUSINESS, ANYTHING CAN CHANGE, AS THE

        24  SUN--EXCUSE ME--AS THE AOL PURCHASE OF NETSCAPE GOES TO

        25  PROVE.  SO, I THOUGHT, IN TERMS FOR US GETTING--US
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         1  PROVIDING LOTS OF VALUE, THEY COULD PROVIDE VALUE WHICH

         2  WOULD HELP US WITH BROWSER SHARE BY THEM BEING COMMITTED

         3  TO IT.

         4  Q.   OKAY.  AND THERE CAME A TIME WHEN YOU BELIEVED THAT

         5  AOL--PERHAPS OTHER ONLINE SERVICES, TOO, BUT I WANT TO

         6  FOCUS ON AOL RIGHT NOW--WAS PROMOTING NETSCAPE MORE THAN

         7  THEY WERE SUPPOSED TO DO UNDER YOUR AGREEMENT; CORRECT?

         8  A.   I HAVE A VAGUE RECOLLECTION THAT EARLY ON THERE WAS

         9  ONE TIME WHERE I THOUGHT THEY WERE PROMOTING NETSCAPE MORE

        10  THAN WE HAD AGREED TO, AND I THINK I TALKED TO THEM ABOUT

        11  THAT.  I DON'T RECALL THE SPECIFICS.

        12  Q.   WELL, DO YOU RECALL GENERALLY WHAT THEY WERE DOING

        13  THAT LED YOU TO COMPLAIN TO AOL THAT AOL WAS PROMOTING

        14  NETSCAPE TOO MUCH?

        15  A.   NO, I DON'T RECALL THE DETAILS.  IF YOU HAVE

        16  SOMETHING, I WILL BE GLAD TO REFRESH YOUR RECOLLECTION.

        17  Q.   ON THIS ONE I HAVE YOUR DEPOSITION SAYING THAT YOU

        18  COMPLAINED--THAT YOU THINK IT WAS TO MR. COLBURN, BUT YOU

        19  CAN'T REMEMBER WHAT WAS INAPPROPRIATE ABOUT WHAT AOL WAS

        20  DOING.

        21           I TAKE IT THAT'S STILL YOUR RECOLLECTION?

        22  A.   YES, I'M SORRY, I DON'T RECALL.

        23  Q.   LET ME TURN TO THE IMPORTANCE OF THE ISP CHANNEL.

        24           YOU BELIEVE THAT THE ISP CHANNEL IS AN IMPORTANT

        25  CHANNEL FOR THE DISTRIBUTION OF BROWSERS, DO YOU NOT, SIR?
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         1  A.   YES, I DO.  IT'S ONE OF MANY, AND IT IS IMPORTANT.

         2  Q.   AND DO YOU BELIEVE THAT THE OEM CHANNEL IS AN

         3  IMPORTANT CHANNEL FOR THE DISTRIBUTION OF BROWSERS?

         4  A.   YES, I DO.  AGAIN, IT'S ONE OF MANY, AND IT'S ALSO

         5  IMPORTANT.

         6  Q.   AND IS IT FAIR TO SAY THAT YOU BELIEVE THAT OVER TIME

         7  THE ISP CHANNEL WOULD BECOME LESS IMPORTANT AND THE

         8  BROWSER CHANNEL WOULD BECOME MORE IMPORTANT?

         9  A.   I'M SORRY, I DON'T UNDERSTAND THE QUESTION.  THE

        10  BROWSER CHANNEL?

        11  Q.   I MEANT THE OEM CHANNEL FOR THE DISTRIBUTION OF

        12  BROWSERS, EXCUSE ME.

        13  A.   AS I SIT HERE TODAY, I'M NOT SURE.  I THINK I HAD

        14  DIFFERENT VIEWS ON THAT OVER TIME.

        15           IT'S VERY INTERESTING SORT OF MARKET DYNAMICS

        16  THAT ARE GOING ON.  I THINK AT ONE POINT I THOUGHT THE OEM

        17  CHANNEL WOULD GROW IN IMPORTANCE VERSUS THE ISP CHANNEL.

        18  BUT TODAY, YOU KNOW, 27 PERCENT OF PEOPLE--OF HOW PEOPLE

        19  ACQUIRE THEIR BROWSERS FROM THE OEM CHANNEL, 25 PERCENT AS

        20  THE ISP CHANNEL.  ISP HAS BEEN HIGHER AT CERTAIN POINTS IN

        21  TIME.  ALSO, PEOPLE, OF COURSE, GET THEIR BROWSERS THROUGH

        22  WORK OR SCHOOL, AND THAT'S ANOTHER 20 PERCENT OF HOW

        23  PEOPLE GET THEIR BROWSERS.

        24           SO, THERE'S (SIC) LOTS OF WAYS THAT PEOPLE GET

        25  BROWSERS.  IT'S HARD TO SAY, REALLY, WHAT'S GOING TO
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         1  HAPPEN OVER TIME, THOUGH AT VARIOUS POINTS I HAD DIFFERENT

         2  VIEWS ON THAT.

         3  Q.   WHEN YOU REFER TO THOSE PERCENTAGES, DO THOSE COME

         4  FROM THIS MDC SURVEY THAT YOU'VE REFERRED TO?

         5  A.   YES.  THE PERCENTAGES I MENTIONED IN MY LAST RESPONSE

         6  ARE FROM THE MDC SURVEY, ALSO AS MUCH OF THE OTHER DATA

         7  THAT I TALKED ABOUT--THE DATA I CITED THERE IS DATA AS OF

         8  THIRD QUARTER 1998.

         9  Q.   LET ME--DO YOU STILL HAVE GOVERNMENT EXHIBIT 204 UP

        10  THERE?

        11  A.   LET ME LOOK.  HOLD ON.

        12           (DOCUMENT HANDED TO THE WITNESS.)

        13  A.   NOW I HAVE ANOTHER COPY.

        14  Q.   WE HAVE TALKED ABOUT THIS BEFORE, AND I WANT TO FOCUS

        15  NOW ON THE NEXT TO LAST BULLET POINT WHERE IT STATES,

        16  "ALSO, FROM ALL OUR RESEARCH WITH I-S AND WEB

        17  PROFESSIONALS, WE KNOW THAT THEY EVENTUALLY EXPECT US TO

        18  WIN THE BROWSER WAR BECAUSE IE WILL BE BUNDLED WITH THE

        19  OPERATING SYSTEM, AND THEY WILL HAVE NO REAL REASON TO

        20  PURCHASE NAVIGATOR."

        21           DO YOU SEE THAT?

        22  A.   YES, I DO.

        23  Q.   DO YOU RECALL RECEIVING THIS IN MARCH OF 1997?

        24  A.   I THINK I DO.

        25  Q.   AND WAS THIS CONSISTENT WITH YOUR BELIEF IN MARCH OF
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         1  1997?

         2  A.   I DON'T RECALL EXACTLY WHAT MY BELIEF WAS IN MARCH OF

         3  1997.

         4           IT WAS CLEAR THAT THE BENEFITS OF THE INTEGRATION

         5  OF THE BROWSER WITH THE OPERATING SYSTEM, AS HE TALKS

         6  ABOUT IN THE LAST BULLET POINT OF THIS E-MAIL, WERE

         7  COMPELLING TO CUSTOMERS.  AND BECAUSE THEY WERE COMPELLING

         8  TO CUSTOMERS, WE THOUGHT WE WOULD BE ABLE TO INCREASE OUR

         9  USAGE OF THESE TECHNOLOGIES BECAUSE THEY LIKED THEM, AND

        10  THEY LIKED THE BENEFITS OF THE INTEGRATION.

        11           MY--I DON'T RECALL, THOUGH, EXACTLY WHAT I WAS

        12  THINKING AT THIS TIME.  I CERTAINLY--I CERTAINLY--MY--I

        13  WILL END MY ANSWER THERE.

        14  Q.   OKAY.  NOW, YOU SAID IN THAT LAST ANSWER THAT YOU

        15  THOUGHT THAT CUSTOMERS WOULD LIKE THE INTEGRATION, AND

        16  YOU'VE SAID IN YOUR DIRECT TESTIMONY THAT YOU BELIEVE THAT

        17  MICROSOFT'S BROWSER, AT LEAST BY THE TIME YOU CAME OUT

        18  WITH IE 4.0, WAS TO SUPERIOR TO THE NETSCAPE BROWSER;

        19  CORRECT, SIR?

        20  A.   THAT'S NOT PRECISE, THOUGH IT'S CLOSE.  I SAID THE

        21  CUSTOMERS DID LIKE THE INTEGRATION, AS THE LAST BULLET

        22  POINT STATES IN THIS E-MAIL, NOT THAT THEY WERE GOING

        23  TO--I FORGET YOUR TERMINOLOGY, BUT IT WAS DIFFERENT.

        24           SO, THAT PART I JUST WANTED TO BE PRECISE, THAT

        25  THIS MAIL SAYS THAT CUSTOMERS DID LIKE THE INTEGRATION OF
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         1  THE BROWSER IN THE OPERATING SYSTEM, AND SO IT'S A VERY

         2  COMPELLING FEATURE.

         3           ALSO, THE SECOND HALF OF YOUR QUESTION WAS ABOUT

         4  IE 4, AND I SORT OF FORGOT WHAT IT WAS.

         5  Q.   LET ME STICK WITH WHAT YOU JUST SAID FOR A SECOND.

         6           WHAT YOU'RE SAYING IS YOU INTERPRET THIS AS

         7  SAYING THAT CUSTOMERS ARE ALREADY LIKE THE INTEGRATION OF

         8  THE BROWSER IN THE OPERATING SYSTEM, NOT THAT THEY WILL

         9  LIKE IT, BUT THAT THEY ALREADY DO; IS THAT CORRECT?

        10  A.   IN THE FOCUS GROUPS HERE, YES.

        11  Q.   YES.  AND THIS WAS TAKING PLACE IN MARCH OF 1997;

        12  CORRECT?

        13  A.   THAT'S CORRECT.

        14  Q.   AND THIS WAS BEFORE WINDOWS 98 CAME OUT; CORRECT?

        15  A.   MARCH OF 1997 IS BEFORE WINDOWS 98 CAME OUT, BUT NOT

        16  BEFORE, OF COURSE, WE HAD INTEGRATED INTERNET EXPLORER

        17  TECHNOLOGIES INTO THE OPERATING SYSTEMS.

        18  Q.   AND YOU INTEGRATED INTERNET EXPLORER INTO THE

        19  OPERATING SYSTEM WITH WINDOWS 95; CORRECT, SIR?

        20  A.   WE FIRST SHIPPED INTERNET EXPLORER TECHNOLOGIES IN

        21  AUGUST OF 1995, WHERE IE 1 SHIPPED WITH WINDOWS 95 TO PC

        22  MANUFACTURERS, THAT'S CORRECT.

        23  Q.   I JUST WANT TO BE SURE I'M USING THE WORDS THE SAME

        24  THEY YOU ARE.

        25           IN AUGUST OF 1995, WHEN YOU SHIPPED WINDOWS 95
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         1  WITH IE 1, WAS IE INTEGRATED IN THE OPERATING SYSTEM AS

         2  YOU USED THOSE TERMS?

         3  A.   WE HAVE TO BE CAREFUL ABOUT TERMINOLOGY, THAT AS I

         4  OFTEN USE THE TERM, THE ANSWER WOULD BE YES.  IT IS ALSO

         5  TRUE THAT WE HAVE INCREASED THE INTEGRATION OVER TIME SO

         6  THERE IS ADDITIONAL INTEGRATION.  BUT AS I USE THE TERM,

         7  YES.

         8  Q.   NOW, IE 1 WAS REMOVABLE--CORRECT?--FROM WINDOWS 95.

         9  A.   I'M NOT SURE WHAT YOU MEAN BY "REMOVABLE."

        10  Q.   IT WAS AN ADD/REMOVE FUNCTION THAT YOU COULD

        11  EITHER--IF YOU PUT IT IN, YOU COULD TAKE IT OUT.

        12  A.   I DON'T RECALL IF THERE WAS AN ADD/REMOVE FUNCTION

        13  FOR IE 1 IN WINDOWS 95 OR NOT.

        14  Q.   DO YOU RECALL WHETHER THERE WAS AN ADD/REMOVE

        15  FUNCTION FOR IE 2 IN WINDOWS 95?

        16  A.   I DON'T RECALL THAT EITHER.

        17  Q.   DO YOU RECALL WHETHER THERE WAS AN ADD/REMOVE

        18  FUNCTION FOR IE 3 IN WINDOWS 95?

        19  A.   I THINK AS AROUND IE 3 TIME FRAME, SOMETIME IN THERE

        20  IS WHERE I DO RECALL THERE WAS SOME.  BUT AS I RECALL, IT

        21  DIDN'T REMOVE ALL THE INTERNET EXPLORER TECHNOLOGIES.  IT

        22  JUST SORT OF PUT YOU BACK, PUT YOU BACK TO WHERE YOU WERE

        23  BEFORE.  BUT AGAIN, THIS IS REALLY JIM ALLCHIN'S AREA OF

        24  EXPERTISE AND NOT MINE.

        25  Q.   WELL, SIR, THIS IS SOMETHING THAT YOU'VE EXPRESSED
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         1  OPINIONS ON IN THE PAST, ISN'T IT?

         2  A.   I'M NOT SURE WHAT YOU'RE REFERRING TO HERE.

         3  Q.   WELL, IN LATE 1997, THERE WAS AN ORDER FROM THIS

         4  COURT WITH RESPECT TO REMOVING IE FROM WINDOWS 95;

         5  CORRECT?

         6  A.   I BELIEVE THE TIMING WAS LATE '97.  I RECALL THE

         7  ORDER FROM THE COURT.  I DON'T RECALL THE SPECIFIC TIMING.

         8  Q.   AND YOU WERE ONE OF THE PEOPLE THAT LOOKED AT THE

         9  EXTENT TO WHICH THAT COULD BE DONE AS A PRACTICAL MATTER;

        10  CORRECT, SIR?

        11  A.   I DON'T THINK THAT'S CORRECT.  CERTAINLY, I'M NOT

        12  TECHNICALLY COMPETENT ENOUGH TO SORT OF UNDERSTAND THE

        13  DETAILED TECHNOLOGY ISSUES OF WHAT COULD BE DONE.

        14           I WAS INVOLVED.  I RECALL THAT.

        15  Q.   WELL, SIR, LET ME ASK YOU TO LOOK AT GOVERNMENT

        16  EXHIBIT 989, WHICH IS ALREADY IN EVIDENCE.

        17           (DOCUMENT HANDED TO THE WITNESS.)

        18  Q.   AND I WANT TO BEGIN ON THE SECOND PAGE, THE E-MAIL AT

        19  THE BOTTOM.  AND WHAT I WILL DO IS WALK YOU THROUGH THREE

        20  E-MAILS AND THEN I WILL PAUSE FOR YOU TO LOOK AT ALL THE

        21  CONTEXTS, BUT I WANT YOU TO UNDERSTAND WHERE I'M GOING.

        22           THE FIRST E-MAIL--

        23           MR. WARDEN:  YOUR HONOR, I OBJECT AGAIN, THAT

        24  THIS IS BEYOND THE SCOPE OF THE DIRECT EXAMINATION OF THIS

        25  WITNESS.
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         1           MR. BOIES:  YOUR HONOR, THIS WITNESS HAS

         2  REPEATEDLY TESTIFIED THAT YOU HAVE ALL THESE BENEFITS FROM

         3  THE INTEGRATION.  I THINK THIS GOES DIRECTLY TO WHETHER OR

         4  NOT INTEGRATION IN THE SENSE OF COMBINING THE TWO PRODUCTS

         5  TOGETHER IS NECESSARY TO HAVE THOSE BENEFITS.

         6           IN ADDITION, THIS WITNESS SAYS THAT ONE OF THE

         7  FOUR PRINCIPAL THINGS THAT HE'S TALKING ABOUT IN HIS

         8  TESTIMONY, HE IDENTIFIES FOUR PRINCIPAL POINTS IN HIS

         9  TESTIMONY, AND ONE OF THOSE FOUR POINTS IS THE ADVANTAGE

        10  TO THIRD PARTIES OF SHIPPING INTERNET EXPLORER CONTAINED

        11  IN THE OPERATING SYSTEM, AND THIS GOES DIRECTLY TO THAT

        12  POINT.

        13           MR. WARDEN:  WHAT THIS LOOKS TO ME LIKE GOES TO

        14  IS EXACTLY WHAT MR. BOIES SAID IT WENT TO WHEN HE STARTED

        15  THIS LINE OF QUESTIONING:  THE DECISION ABOUT HOW

        16  MICROSOFT COULD COMPLY WITH THE PRELIMINARY INJUNCTION

        17  ENTERED IN DECEMBER OF 1997.  AND IF YOUR HONOR WILL LOOK

        18  AT THE VERY PART OF THE E-MAIL HE'S REFERRING TO, IT TALKS

        19  ABOUT WHAT'S BUSTED WHEN THIS IS REMOVED AND WHO MIGHT

        20  THINK SOMETHING WAS THERE WHEN IT WASN'T THERE AND SO ON

        21  AND SO FORTH.  I THINK THIS IS WIDE OF THE POINT THAT

        22  MR. BOIES REFERS TO.

        23           THE COURT:  WELL, THIS IS ALREADY IN EVIDENCE?

        24           MR. BOIES:  THIS IS ALREADY IN EVIDENCE.

        25           THE COURT:  I HAVEN'T READ THIS COVER TO COVER.

                                                           31

         1           WHAT PART OF IT DO YOU INTEND TO USE AS RELATING

         2  TO WHAT PORTION OF MR. CHASE'S TESTIMONY?

         3           MR. BOIES:  MR. CHASE, SOMEWHERE IN THE BEGINNING

         4  OF HIS TESTIMONY SETS FORTH FOUR PRINCIPAL POINTS.

         5           THE COURT:  YOU'RE TALKING ABOUT HIS DIRECT

         6  TESTIMONY?

         7           MR. BOIES:  HIS DIRECT TESTIMONY.  FOUR PRINCIPAL

         8  POINTS THAT HE'S GOING TO ADDRESS.  AND ONE OF THOSE FOUR

         9  POINTS IS THE ADVANTAGE TO THIRD PARTIES OF SHIPPING IE AS

        10  PART OF WINDOWS.

        11           THE COURT:  OKAY.  WHAT PORTION OF 989?

        12           MR. BOIES:  PARAGRAPH TWO.  ON PARAGRAPH TWO OF

        13  HIS DIRECT TESTIMONY, YOUR HONOR, HE SAYS, "MY TESTIMONY

        14  FOCUSES ON FOUR PRINCIPAL SUBJECTS."  NUMBER THREE IS THE

        15  BENEFITS INTERNET EXPLORER PROVIDES TO BUSINESSES AND

        16  INDEPENDENT SOFTWARE VENDORS.

        17           AND IN PARAGRAPH SEVEN HE EXPANDS ON THAT, AND HE

        18  SAYS, "IN PART THREE OF MY TESTIMONY I DESCRIBE THE

        19  ADDITIONAL ADVANTAGES THAT INTERNET EXPLORER TECHNOLOGIES

        20  PROVIDE TO ISV'S AND BUSINESSES.  MANY ISV'S RELY ON THE

        21  FUNCTIONALITY OF INTERNET EXPLORER BECAUSE IT RELIEVES

        22  THEM OF THE COST AND BURDEN OF HAVING TO WRITE ALL THE

        23  CODE NEEDED TO MAKE THEIR PRODUCTS INTERNET-ENABLED," AND

        24  THEN IT GOES ON.

        25           NOW, I THINK WHAT WE ARE TALKING ABOUT HERE IS
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         1  RELEVANT TO A LOT OF DIFFERENT POINTS THAN WHAT THE

         2  WITNESS HAS SAID, BUT IF YOU LOOK AT THE MESSAGE FROM

         3  MR. CHASE DATED DECEMBER 31, 1997, HE SAYS, "IN MOST CASES

         4  THE THIRD-PARTY VENDORS SHIP IE SO THE APP WILL ONLY BREAK

         5  IF YOU REMOVE IE AFTER THE APP HAS BEEN INSTALLED.  SINCE

         6  MOST OF THE TIME THE APP IS INSTALLED AFTER THE PERSON

         7  GETS THEIR NEW OEM MACHINE, WHAT HAPPENS IS THE APP WILL

         8  INSTALL THE PIECES OF IE IT NEEDS.  IT WILL THEN WORK

         9  FINE."

        10           NOW, IT'S EASIER TO UNDERSTAND THAT, YOUR HONOR,

        11  IN THE CONTEXT OF THE REST OF THE E-MAILS THAT ARE GOING

        12  ON, BUT I THINK THIS GOES DIRECTLY TO ONE OF THE POINTS

        13  THAT IS IN THE TESTIMONY.

        14           IT IS, IN ADDITION, SOMETHING THAT GOES DIRECTLY

        15  TO THE POINT THAT THE WITNESS VOLUNTEERED--I DID NOT ASK

        16  HIM ABOUT--THE WITNESS VOLUNTEERED AS PART OF HIS

        17  EXPLANATION FOR AN ANSWER, ALL THE BENEFITS OF

        18  INTEGRATION.

        19           AND I THINK EVEN IF HE HADN'T PUT IT IN THE

        20  DIRECT TESTIMONY, WHEN HE VOLUNTEERS THAT, I'M ENTITLED TO

        21  FOLLOW UP ON IT.

        22           MR. WARDEN:  YOUR HONOR, THE BENEFITS OF

        23  INTEGRATION ARE DEFINITELY PART OF THIS CASE, AND THE

        24  BENEFITS OF INTERNET EXPLORER ARE DEFINITELY A PART OF

        25  THIS CASE.  I JUST RESPECTFULLY SUGGEST THAT THIS DIALOGUE
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         1  ABOUT THE PARTICULAR SUBJECT OF WHAT TO DO IN ORDER TO

         2  COMPLY WITH THE PRELIMINARY INJUNCTION ENTERED IN THE

         3  CONSENT DECREE LITIGATION IS KIND OF PERIPHERAL TO BOTH OF

         4  THOSE TOPICS; AND THEREFORE--AND AS WELL BEYOND THE SCOPE

         5  OF THE DIRECT EXAMINATION OF THIS WITNESS, AND THAT'S WHAT

         6  THIS STRING OF E-MAILS RELATES TO.

         7           THE COURT:  WELL, I'M NOT PREPARED TO SAY IT'S

         8  COMPLETELY IRRELEVANT.

         9           THE OBJECTION IS OVERRULED.

        10           WE WILL TAKE A BRIEF RECESS NOW.

        11           (BRIEF RECESS.)

        12           THE COURT:  ALL RIGHT, MR. BOIES, YOU MAY PROCEED

        13  WITH 989.

        14  BY MR. BOIES:

        15  Q.   MR. CHASE, LET ME TRY TO DO THIS AS QUICKLY AS I CAN.

        16           ON DECEMBER 31, 1997, YOU AND OTHER PEOPLE GOT A

        17  MESSAGE FROM DEAN KATZ, WHICH IS AT THE BOTTOM OF THE

        18  PAGE, THE SECOND PARAGRAPH OF WHICH STATES, "WE REALLY,"

        19  UNDERSCORE REALLY, "NEED SOMETHING THAT EXPLAINS YET IN

        20  DETAIL WHAT BREAKS IF IE AND WINDOWS ARE SEPARATED."

        21           AND LATER THAT SAME DAY YOU GOT ANOTHER MESSAGE

        22  FROM DEAN KATZ SAYING--AND THIS IS THE MIDDLE E-MAIL ON

        23  THAT PAGE--SAYING, "IDEALLY, WHAT WE NEED ARE VERY SIMPLE

        24  BUT DETAILED ANSWERS TO WHAT BREAKS IF YOU REMOVE IE 3

        25  RETAIL VERSION, WHAT BREAKS IF YOU JUST RUN THE UNINSTALL
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         1  AS THE DOJ ASKS, IN BOTH INSTANCES OURS AND THE

         2  THIRD-PARTY APP'S."

         3           AND YOU DON'T HAVE ANY DOUBT THAT YOU ACTUALLY

         4  RECEIVED THESE MESSAGES, DO YOU, SIR?

         5  A.   NO, I DO NOT.

         6  Q.   AND THEN THAT EVENING YOU REPLY TO MR. KATZ WITH

         7  MESSAGES TO OTHER PEOPLE, "THE PROBLEM IS THIS IS NOT

         8  SIMPLE.  IN MOST CASES THE THIRD-PARTY VENDORS SHIP IE SO

         9  THE APPLICATION WILL ONLY BREAK IF WE REMOVE IE AFTER THE

        10  APPLICATION HAS BEEN INSTALLED.  SINCE MOST OF THE TIME

        11  THE APPLICATION IS INSTALLED AFTER A PERSON GETS THEIR NEW

        12  OEM MACHINE, WHAT HAPPENS IS THAT THE APP WILL INSTALL THE

        13  PIECES OF IE IT NEEDS.  IT WILL THEN WORK FINE."

        14           NOW, I TAKE IT THAT YOU BELIEVE THAT WAS ACCURATE

        15  AT THE TIME YOU WROTE IT?

        16  A.   YES.

        17  Q.   AND YOU BELIEVE THAT THAT IS ACCURATE TODAY?

        18  A.   MOSTLY.  YOU HAVE TO UNDERSTAND THAT WE ALLOW THIRD

        19  PARTIES TO SHIP COMPONENTS OF THE OPERATING SYSTEM FROM

        20  TIME TO TIME BECAUSE THEY CAN'T ALWAYS BE SURE THERE IS

        21  ENOUGH OF AN INSTALLED BASE OF WINDOWS USERS WHO HAVE

        22  THOSE TECHNOLOGIES YET.  AND SO, SOMETIMES THEY INSTALL

        23  THOSE TECHNOLOGIES THEMSELVES WHEN THEY DETECT THEY'RE NOT

        24  PRESENT IN WINDOWS.

        25           NOW, THAT SAID, AS I BELIEVE MR. DEVLIN TESTIFIED
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         1  TO, ISV'S DON'T WANT TO SHIP OPERATING SYSTEM COMPONENTS

         2  AS PART OF THEIR PRODUCT.  IT INCREASES THEIR SUPPORT

         3  BURDEN, INCREASES THE WORK THEY HAVE TO DO.  THEY WANT TO

         4  BE ABLE TO RELY ON THEM BEING AS A PART OF WINDOWS OR

         5  ANOTHER OPERATING SYSTEM.  SO, IT'S NOT THEIR PREFERENCE,

         6  BUT SOMETIMES THEY DO DO SO.

         7           AND IN THIS E-MAIL I'M TRYING TO BE PRECISE

         8  BECAUSE THE GENESIS OF THIS APPEARS TO BE THAT THEY WERE

         9  TRYING TO EXPLAIN PUBLICLY WHAT WAS GOING TO HAPPEN, AND I

        10  WANTED TO MAKE SURE THAT WE DIDN'T CLAIM THAT THINGS WOULD

        11  BREAK WHEN THE THIRD PARTY INSTALLED INTERNET EXPLORER

        12  TECHNOLOGIES THEMSELVES.

        13           IT TURNS OUT I THINK THERE IS--

        14           THE COURT:  WHAT HAPPENS IF THEY SHIP THEM AND

        15  THEY'RE ALREADY THERE?

        16           THE WITNESS:  GENERALLY IF THEY SHIP THEM AND

        17  THEY'RE ALREADY THERE, WHAT WILL HAPPEN IS THE

        18  APPLICATIONS INSTALLATION PROGRAM WILL DETECT THEY'RE

        19  ALREADY THERE AND THEN NOT REINSTALL IT.

        20           THE COURT:  BUT NO CALAMITY OCCURS?

        21           THE WITNESS:  NO, YOU WRITE YOUR SOFTWARE CODE SO

        22  THAT YOU--BASICALLY DO A QUERY TO WINDOWS, YOU ASK

        23  WINDOWS, "ARE THE INTERNET EXPLORER TECHNOLOGIES THERE

        24  THAT I NEED?"  IF WINDOWS SAYS YES, THEN YOU DON'T NEED TO

        25  REINSTALL THEM.

                                                           36

         1           THE COURT:  OKAY.

         2           THE WITNESS:  SO, THAT'S WHAT WAS GOING ON HERE.

         3           NOW, IT TURNS OUT THERE WERE MORE THAN AOL AND

         4  MSN, AND THAT'S THE PART WHERE I SAID YES, BUT NOT

         5  EXACTLY, OR WORDS TO THAT EFFECT.  THERE WERE OTHER THINGS

         6  THAT WHERE THE THIRD PARTY WAS RELYING ON INTERNET

         7  EXPLORER COMPONENTS AND NOT SHIPPING THEM THEMSELVES.  FOR

         8  EXAMPLE, I THINK SURF MONKEY AND--IS ONE THAT COMES TO

         9  MIND, AND THERE WERE OTHERS.

        10  BY MR. BOIES:

        11  Q.   IN YOUR LAST ANSWER YOU SAID AT SOME POINT IN SOME

        12  CASES APPLICATIONS DEVELOPERS SHIPPED IE.

        13           WHAT YOU SAY HERE IS "IN MOST CASES"; CORRECT,

        14  SIR?

        15  A.   YEAH, THAT'S CORRECT.  THAT'S WHAT I SAY HERE.

        16  Q.   YOU ALSO SAID THAT THE REASON THAT APPLICATION

        17  VENDORS DO THAT IS THERE MAY NOT BE ENOUGH OF AN INSTALLED

        18  BASE THAT HAS ALL OF THOSE SOFTWARE DLL'S.

        19           IT'S ALSO NOT ONLY THAT THERE HAS TO BE ENOUGH OF

        20  AN INSTALLED BASE.  IT HAS TO BE AT THE RIGHT LEVEL OF

        21  UPGRADE; CORRECT, SIR?

        22  A.   I THINK WHAT YOU MEAN IS THEY NEED A CERTAIN TYPE OF

        23  FUNCTIONALITY IN THEIR CODE, THAT IS CORRECT.

        24  Q.   AND FOR EXAMPLE, THE MERE FACT THAT SOMEBODY HAD

        25  INSTALLED IE 3, IF WHAT THE SOFTWARE APPLICATION NEEDED
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         1  WAS THE FUNCTIONALITY OF IE 4, THE SOFTWARE APPLICATION

         2  SUPPLIER WOULD HAVE TO, IF THEY WANTED THEIR PROGRAM TO

         3  WORK, SHIP IE 4?

         4  A.   YES, OR THEY COULD JUST ASK THE CUSTOMERS TO UPGRADE

         5  TO THE LATEST TECHNOLOGIES.

         6  Q.   RIGHT.  BEFORE I GO ON TO THE NEXT SUBJECT, LET ME GO

         7  BACK TO 1847 FOR JUST ONE MINUTE.  THIS WAS THE DOCUMENT

         8  THAT HAD THE FEBRUARY 16, 1998, PLANS.

         9  A.   I'VE GOT IT.

        10  Q.   AND THIS WAS A STATEMENT OF WHAT THE NEW REQUIREMENTS

        11  WERE, AND YOU SAID THIS WAS CHANGING, CONSTANTLY CHANGING,

        12  PROPOSALS.

        13           DO YOU REMEMBER THAT?

        14  A.   YES, I DO.

        15  Q.   DURING THE BREAK, I NOTICED THE E-MAIL ON THE SECOND

        16  PAGE FROM MR. ALLCHIN TO MR. GATES AND A NUMBER OF PEOPLE,

        17  INCLUDING YOURSELF, WHERE MR. ALLCHIN WRITES, "IT IS MY

        18  UNDERSTANDING THAT EVERYONE HAS AGREED ON OUR CURRENT

        19  PATH.  IF THIS ISN'T THE CASE, THEN I NEED TO KNOW

        20  IMMEDIATELY."

        21           DOES THIS SUGGEST TO YOU THAT WHAT IS BEING

        22  DESCRIBED HERE IS SOMETHING MORE THAN JUST THE PROPOSAL OF

        23  THE WEEK?

        24  A.   NO, IT DOES NOT.

        25  Q.   ALL RIGHT, SIR.  LET ME GO ON TO THE OEM CHANNEL.
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         1           AND YOU DISCUSS THE OEM CHANNEL IN YOUR DIRECT

         2  TESTIMONY, AND THE SIGNIFICANCE OF IT; CORRECT, SIR?

         3  A.   YES, I DO TALK ABOUT THE OEM CHANNEL IN MY TESTIMONY.

         4  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 233

         5  THAT'S ALREADY ADMITTED.

         6           (DOCUMENT HANDED TO THE WITNESS.)

         7  Q.   THIS IS AN IE 5 OEM MARKETING REVIEW.

         8           HAVE YOU SEEN THIS BEFORE, SIR?

         9  A.   I HAD NOT SEEN IT UNTIL IT CAME UP AS A PART OF THIS

        10  CASE, AND THEN I LOOKED AT IT.

        11  Q.   WHEN DID YOU LOOK AT IT?

        12  A.   I LOOKED AT IT IN PREPARATION.  I RECALL IT CAME UP.

        13  I NEVER HEARD OF IT BEFORE.  I ASKED ABOUT IT.  I WAS TOLD

        14  THAT IT WAS DONE BY A SUMMER INTERN.  NEVER MADE IT CLOSE

        15  TO ME IN THE SCHEME OF THINGS THAT HAVE COME UP, SO I

        16  THOUGHT I SHOULD LOOK AT IT.

        17  Q.   YOU PROBABLY SHOULD OR SHOULDN'T?

        18  A.   NO, I PROBABLY SHOULD, FIGURING YOU WOULD ASK ME

        19  ABOUT IT.

        20  Q.   RIGHT.  AND DID THIS--WHO WAS GIVING YOU ALL THIS

        21  INFORMATION?

        22  A.   WHEN I FIRST HEARD ABOUT THIS--

        23  Q.   THE INFORMATION YOU JUST TESTIFIED TO.

        24  A.   YES.

        25  Q.   SUMMER INTERN?
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         1  A.   LET ME FINISH.

         2  Q.   OKAY.

         3  A.   WHEN I FIRST HEARD ABOUT THIS, I ASKED YUSUF MEHDI

         4  WHERE THIS WAS, I NEVER HEARD OF IT BEFORE, AND YUSUF

         5  MEHDI GAVE ME THE INFORMATION THAT IT WAS A SUMMER INTERN

         6  THAT DID THIS.  YUSUF MEHDI RUNS THE MARKETING FOR OUR

         7  WINDOWS CLIENT TECHNOLOGIES.

         8  Q.   AND DID MR. MEHDI TELL YOU WHERE THIS SUPPOSED SUMMER

         9  INTERN HAD GOTTEN ALL THIS INFORMATION?

        10  A.   NO, HE DID NOT.

        11  Q.   LET ME DIRECT YOUR ATTENTION TO THE PAGE THAT ENDS IN

        12  655.  IT SAYS "SITUATION ANALYSIS."

        13  A.   I AM HERE.  I AM THERE, I MEAN.

        14  Q.   AND THE SECOND BULLET SAYS, QUOTE, IT CAME WITH MY

        15  COMPUTER, CLOSED QUOTE, IS THE NUMBER ONE REASON PEOPLE

        16  SWITCH TO IE.

        17           DO YOU SEE THAT?

        18  A.   YES, I DO.

        19  Q.   DO YOU KNOW WHERE THIS SUPPOSED SUMMER INTERN WOULD

        20  HAVE FOUND OUT THIS INFORMATION?

        21  A.   NO, I DO NOT.

        22  Q.   IS THIS CONSISTENT WITH YOUR UNDERSTANDING?

        23  A.   NO, IT IS NOT.

        24  Q.   AND IT SAYS, "CONCLUSION:  OEM'S ARE THE BEST VEHICLE

        25  TO GAIN BROWSER SHARE."
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         1           DO YOU KNOW WHERE THIS SUPPOSED SUMMER INTERN

         2  WOULD HAVE FOUND OUT THAT INFORMATION?

         3  A.   NO, I DO NOT.

         4  Q.   IS THIS CONSISTENT WITH YOUR UNDERSTANDING?

         5  A.   NO, IT IS NOT.

         6           THE COURT:  THIS WOULD APPEAR TO ME TO BE A SLIDE

         7  PRESENTATION.

         8           THE WITNESS:  YES, SIR.

         9           THE COURT:  DO SUMMER INTERNS GIVE SLIDE

        10  PRESENTATIONS AT MICROSOFT?

        11           THE WITNESS:  SIR, IT'S OUR--IT'S OUR--FIRST OF

        12  ALL, YOUR HONOR, MANY TIMES AT MICROSOFT PEOPLE USE

        13  POWERPOINT TO DRAFT THINGS BECAUSE IT FORCES THEM TO DO IT

        14  IN SORT OF A BULLET POINT FASHION.  POWERPOINT IS THE

        15  PROGRAM YOU USE AT MICROSOFT TO CREATE SLIDE

        16  PRESENTATIONS, SO THAT'S NOT UNUSUAL.

        17           IT ALSO SAYS AT THE BEGINNING, YOUR HONOR, THAT

        18  IT'S A DRAFT AS WELL, I NOTICE, WHEN I LOOKED AT IT.  BUT

        19  JUST BECAUSE HE CREATED IT IN A SLIDE PRESENTATION DOESN'T

        20  MEAN IT WAS EVER PRESENTED TO ANYONE IN ANY FORMAL

        21  CAPACITY OR EVEN AT ALL.

        22           THE COURT:  OKAY.

        23  BY MR. BOIES:

        24  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1553,

        25  WHICH CONTAINS SOME VIEWS OF PEOPLE MORE SENIOR THAN
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         1  SUMMER INTERNS.

         2           (DOCUMENT HANDED TO THE WITNESS.)

         3  Q.   THIS IS ALREADY IN EVIDENCE.  THIS IS A MEMORANDUM

         4  FROM MR. CAMERON MYHRVOLD TO YOU AND A VARIETY OF OTHER

         5  PEOPLE, DATED FEBRUARY 26TH, 1996; CORRECT, SIR?

         6  A.   YES, IT IS.

         7  Q.   AND LET ME FOCUS YOU ON PARAGRAPH TWO.

         8           AND WERE YOU HERE WHEN I HAD THIS DISCUSSION WITH

         9  MR. MYHRVOLD?  WERE YOU HERE IN THE COURTROOM?

        10  A.   I THINK I WAS.

        11  Q.   SO YOU KNOW WHAT I'M GOING TO ASK YOU.

        12  A.   NO, I'LL NEVER TRY TO PREDICT THAT.

        13  Q.   LET ME BEGIN BY DIRECTION YOUR ATTENTION TO WHERE

        14  MR. MYHRVOLD ASKS, "FOR HOW LONG WILL NETOP ISP BROWSER

        15  DISTRIBUTION BE IMPORTANT?"  AND THEN HE ANSWERS THAT

        16  QUESTION, "AT SOME POINT ALL BROWSERS WILL COME IN THE OS,

        17  AND THIS WILL OBVIATE THE NEED FOR NETOPS TO SHIP THEM TO

        18  THEIR CUSTOMERS."

        19           DO YOU SEE THAT?

        20  A.   YES, I DO.  HE MEANS NET-OPS, JUST SO YOU KNOW IT

        21  STANDS FOR NETWORK OPERATORS.

        22  Q.   AND NETWORK OPERATORS ARE WHAT KIND OF COMPANY, SIR?

        23  A.   ISP'S.

        24  Q.   YES.  AND MR. MYHRVOLD, JUST SO THAT YOU RECALL,

        25  TESTIFIED THAT HE MEANT THIS THEN, BUT HE HAD SUBSEQUENTLY
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         1  COME TO A DIFFERENT VIEW.

         2           DID YOU BELIEVE THAT THIS WAS TRUE AS OF FEBRUARY

         3  OF 1996?

         4  A.   I DON'T RECALL THINKING THIS, NO.

         5  Q.   NOW, YOU WILL NOTE NEAR THE BOTTOM MR. MYHRVOLD SAYS

         6  THAT "BILL'S VIEW IS THAT AS SOON AS WE PUT IE INTO

         7  WINDOWS 95, IT IS NO LONGER AN ISSUE."

         8           DO YOU SEE THAT?

         9  A.   YES, I SEE THAT AT THE BOTTOM OF NUMBER ONE.

        10  Q.   YOU MEAN THE BOTTOM OF NUMBER TWO?

        11  A.   I'M SORRY, THERE IS NO NUMBER TWO ON MINE, BUT YOU'RE

        12  RIGHT, NUMBER TWO.

        13  Q.   AND YOU UNDERSTAND THAT THAT'S REFERRING TO BILL

        14  GATES THERE?

        15  A.   I DON'T KNOW THAT.  I ASSUME THAT.

        16  Q.   AND YOU UNDERSTAND THAT MR. MYHRVOLD HERE IS

        17  REPORTING TO YOU THAT BILL'S VIEW IS THAT AS SOON AS

        18  MICROSOFT PUTS IE INTO WINDOWS 95, DISTRIBUTION BY ISP'S

        19  IS NO LONGER GOING TO BE AN ISSUE; CORRECT?

        20  A.   NO, THAT'S NOT CORRECT.  HE SAYS, "I'M AFRAID BILL'S

        21  VIEW IS THAT AS SOON AS WE PUT IE INTO WINDOWS 95 IS NO

        22  LONGER AN ISSUE."

        23           SO, IT PURPORTS TO ASSUME WHAT BILL'S VIEW WAS.

        24  IT DOESN'T PURPORT TO SAY WHAT BILL'S VIEW WAS.

        25  Q.   DO YOU KNOW WHAT MR. GATES'S VIEW WAS AT THAT TIME?
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         1  A.   NO, I DO NOT.

         2           I MEAN, ISP DISTRIBUTION CONTINUES TO BE VERY

         3  IMPORTANT; IT'S APPROXIMATELY HOW 25 PERCENT OF BROWSERS

         4  ARE ACQUIRED.  AND SO, I DON'T KNOW WHAT BILL'S VIEW WAS

         5  AT THAT TIME, BUT I DO KNOW ISP DISTRIBUTION REMAINS VERY

         6  IMPORTANT.

         7  Q.   WHEN YOU GOT THIS MEMORANDUM FROM MR. MYHRVOLD IN

         8  FEBRUARY OF 1996, DID YOU ATTEMPT TO DETERMINE WHAT

         9  MR. GATES'S VIEW WAS AS TO WHETHER ONCE YOU PUT IE INTO

        10  WINDOWS 95, ISP DISTRIBUTION WAS NO LONGER GOING TO BE AN

        11  ISSUE?

        12  A.   THE ANSWER IS I DON'T KNOW.  I DON'T REMEMBER ONE WAY

        13  OR THE OTHER THIS MEMO OR ANY SUBSEQUENT CONVERSATIONS

        14  RELATING TO IT.

        15  Q.   NOW, HAVE YOU EVER HEARD THE VIEW EXPRESSED BY ANYONE

        16  ELSE AT MICROSOFT THAT ONCE IE WAS BUNDLED WITH THE

        17  OPERATING SYSTEM, CUSTOMERS WOULD HAVE NO REAL REASON TO

        18  PURCHASE NAVIGATOR?

        19  A.   YES, I HAVE HEARD THAT VIEW EXPRESSED.

        20  Q.   AND FROM WHOM HAVE YOU HEARD THAT VIEW EXPRESSED?

        21  A.   I DON'T RECALL SPECIFICALLY, BUT I DO RECALL IT

        22  BEING--IT COMING UP.

        23  Q.   DO YOU RECALL THAT BEING EXPRESSED BY PEOPLE WITHIN

        24  MICROSOFT?

        25  A.   I THINK I HAVE HEARD IT EXPRESSED BY PEOPLE AT
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         1  MICROSOFT.  I DON'T AGREE WITH IT, BUT I THINK I HAVE

         2  HEARD IT EXPRESSED BY PEOPLE AT MICROSOFT.

         3  Q.   LET ME GO ON TO THE NEXT SUBJECT, AND IN THAT

         4  CONNECTION LET ME ASK YOU TO LOOK AT GOVERNMENT

         5  EXHIBIT 1785, WHICH I WOULD OFFER.

         6           MR. WARDEN:  IF YOU WILL ASK SOME FOUNDATION

         7  QUESTIONS, I WILL HAVE NO OBJECTION.

         8           MR. BOIES:  OKAY.

         9  BY MR. BOIES:

        10  Q.   THIS IS A REPORT OF AN INTERVIEW WITH YOU, IS IT NOT,

        11  SIR?

        12  A.   YES, IT IS.

        13  Q.   THAT TOOK PLACE OCTOBER 28, 1997?

        14  A.   YES, OR MAYBE A DAY OR TWO BEFORE.

        15  Q.   BUT ON OR ABOUT OCTOBER 28, 1997?

        16  A.   I WOULD ASSUME THAT, YES.

        17           MR. BOIES:  I WOULD NOW OFFER IT.

        18           MR. WARDEN:  NO OBJECTION, YOUR HONOR.

        19           THE COURT:  GOVERNMENT'S 1785 IS ADMITTED.

        20                         (GOVERNMENT'S EXHIBIT NO. 1785 WAS

        21                          ADMITTED INTO EVIDENCE.)

        22  BY MR. BOIES:

        23  Q.   THE PORTION I'M PARTICULARLY INTERESTED IN RIGHT NOW

        24  IS ON THE FIRST PAGE, THE FIRST STATEMENT THAT YOU MAKE,

        25  AND IN PARTICULAR WHERE YOU SAY, "I WILL POINT OUT THAT
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         1  THE INTEGRATION YOU GET WITH IE 4.0 AND WINDOWS 95 IS THE

         2  INTEGRATION YOU ALSO GET WITH WINDOWS 98.  NOW, WINDOWS 98

         3  GIVES YOU A LOT OF OTHER GREAT STUFF AS WELL, BUT THAT

         4  INTEGRATION YOU GET NOW WITH IE 4.0 IN WINDOWS 95."

         5           DO YOU SEE THAT, SIR?

         6  A.   YES, I DO.

         7  Q.   AND DID YOU SAY THAT AT THIS TIME, SIR?

         8  A.   I DON'T RECALL ONE WAY OR THE OTHER.  I MAY HAVE, BUT

         9  IF I SAID IT, I WAS INCORRECT.

        10  Q.   DID YOU HAVE ANY DOUBT THAT YOU ACTUALLY SAID IT,

        11  FIRST?

        12  A.   NO, I DON'T DOUBT THAT I SAID IT.  I JUST DON'T

        13  RECALL, BUT IT IS INCORRECT.

        14  Q.   ALL RIGHT, SIR.  DID YOU EVER CONTACT THE PEOPLE WHO

        15  PUBLISH THIS AND TELL THEM THAT YOU WERE IN ERROR,

        16  ACCORDING TO YOUR PRESENT TESTIMONY?

        17  A.   I DON'T THINK I DID BECAUSE I DON'T THINK I EVEN

        18  REALIZED IT UNTIL MUCH LATER, I THINK IT WAS, DURING ONE

        19  OF MY DEPOSITIONS WHERE YOU ASKED ME ABOUT THIS.  BUT NOT

        20  YOU PERSONALLY, BUT SOMEONE ON YOUR TEAM ASKED ME ABOUT

        21  THIS, AND THAT'S WHERE THE FIRST TIME I HAD NOTICED IT.

        22  I'M NOT EVEN SURE I READ IT AFTER THE INTERVIEW.  I MAY

        23  HAVE.  I MAY NOT HAVE.

        24  Q.   OKAY.  MOVING RIGHT ALONG, LET ME TURN TO THE LAST OF

        25  THE PRINCIPAL SUBJECTS THAT YOU SAY YOU ARE GOING TO
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         1  TESTIFY ABOUT, AND THAT WAS THE RELATIVE MERITS OF THE

         2  NETSCAPE BROWSER AND THE MICROSOFT BROWSER.

         3           AND YOU REFER TO A NUMBER OF REVIEWS AND ARTICLES

         4  THAT PRAISE THE MICROSOFT BROWSER; CORRECT?

         5  A.   YES, I DO.

         6  Q.   AND YOU ARE AWARE, ARE YOU NOT, THAT THERE ARE A

         7  NUMBER OF ARTICLES AND REVIEWS THAT PRAISE THE NETSCAPE

         8  BROWSER?

         9  A.   YES, THERE ARE.  I MENTION SOME OF THOSE IN MY

        10  TESTIMONY.  IN THE INTERNET EXPLORER 4 CASE, THE INTERNET

        11  EXPLORER 4 TECHNOLOGY WAS VERY WIDELY, IF NOT ALMOST

        12  OVERWHELMINGLY, THOUGHT OF AS BEING FAR SUPERIOR, ALTHOUGH

        13  NETSCAPE WAS SEEN AS HAVING A FINE PRODUCT.

        14           AND IN THE INTERNET EXPLORER 3 CASE, IT WAS

        15  CLOSER CALL IN THE INDUSTRY REVIEWS.  NETSCAPE WON A FEW,

        16  WE WON A FEW MORE.  THERE WERE A LOT OF TIES, BUT THERE

        17  WERE ALSO--THERE WERE ALSO OVERTIME HAD BEEN POSITIVE AND

        18  COMMENDABLE REVIEWS FOR NETSCAPE AS WELL.

        19  Q.   NOW, YOU ARE AWARE THAT EVEN IN THE 4.0 ERA, THERE

        20  ARE REVIEWS AND ARTICLES THAT CONCLUDE THAT NETSCAPE'S

        21  BROWSER IS THE BETTER BROWSER; CORRECT, SIR?

        22  A.   OF ALL THE MAJOR INDUSTRY--WHEN I MEAN "INDUSTRY," I

        23  MEAN COMPUTER INDUSTRY REVIEWS, AND THE MAJOR GENERAL

        24  PRESS, PUBLICATIONS.  I CAN ONLY THINK OF ONE OFF THE TOP

        25  OF MY HEAD AT THIS MOMENT THAT NETSCAPE WON AT, AND THAT
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         1  WAS USA TODAY.  BUT, IF YOU LOOK AT THE VAST MAJORITY OF

         2  THE PRESS, IT IS CLEAR THAT INTERNET EXPLORER 4 WAS THE

         3  BETTER MOUSETRAP.

         4  Q.   WELL, LET'S SEE IF WE CAN REFRESH YOUR RECOLLECTION

         5  AS TO PERHAPS A FEW OTHER ARTICLES IN ADDITION TO USA

         6  TODAY.  LET ME ASK THAT YOU LOOK AT GOVERNMENT EXHIBIT

         7  1280.

         8           (DOCUMENT HANDED TO THE WITNESS.)

         9  Q.   THAT'S ALREADY IN EVIDENCE.

        10           NOW, PRIOR TO MY JUST SHOWING YOU THIS, WERE YOU

        11  FAMILIAR WITH THIS REVIEW, SIR?

        12  A.   YES, I WAS.

        13  Q.   AND THIS IS AN EDITOR'S CHOICE RECOMMENDATION OF

        14  NETSCAPE COMMUNICATOR?

        15  A.   YES, IT IS.

        16  Q.   IS THAT CORRECT?

        17  A.   YES.

        18  Q.   AND IT SAYS, "IN THE MONTH SINCE THE 4.0 BROWSER

        19  SHIPPED, A LOT HAS CHANGED."

        20           AND THEN IT GOES ON IN THE SECOND PARAGRAPH TO

        21  SAY, "IN SHORT, BOTH BROWSERS ARE BETTER THAN THEY USED TO

        22  BE, BUT NETSCAPE COMMUNICATOR IS OUR NEW CHOICE.  WE

        23  ORIGINALLY GAVE OUR EDITOR'S CHOICE AWARD TO INTERNET

        24  EXPLORER BASED ON ITS INNOVATIVE FEATURES AND FAST

        25  PERFORMANCE.  OVER TIME, HOWEVER, OUR EXPERIENCES AND
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         1  THOSE OF OUR READERS SHOWED THAT THE DEMANDS IE 4.0 PLACES

         2  ON SYSTEMS CAN CAUSE SOME SERIOUS PROBLEMS."

         3           WERE YOU AWARE OF THOSE SERIOUS PROBLEMS, SIR?

         4  A.   I WAS AWARE C/NET BELIEVED THERE WERE SOME SERIOUS

         5  PROBLEMS.

         6           ACTUALLY, I TAKE THAT BACK.  I WAS AWARE C/NET

         7  THOUGHT THERE WERE SOME PROBLEMS.  I DON'T RECALL C/NET,

         8  BESIDES THIS PARTICULAR PHRASE, THINKING THERE WERE

         9  SERIOUS PROBLEMS.

        10  Q.   OKAY.  LET ME ASK YOU TO--

        11           THE COURT:  I DON'T IMMEDIATELY SEE THE DATE ON

        12  THIS, MR. BOIES.

        13           THE WITNESS:  CAN I QUALIFY MY ANSWER A LITTLE

        14  BIT MORE, TOO?  I THINK IT'S IMPORTANT FOR EVERYONE TO

        15  UNDERSTAND THE CONTEXT FOR THIS C/NET REVIEW.

        16           THE COURT:  LET ME FIRST FIND OUT WHEN IT WAS

        17  REVIEWED.

        18           MR. BOIES:  IT WOULD HAVE BEEN REVIEWED IN 1998,

        19  YOUR HONOR, WHAT YOU CAN TELL BY THE COPYRIGHT NOTICE.

        20           THE COURT:  YEAH.

        21           MR. BOIES:  BUT EXACTLY WHEN IN 1998--

        22           THE COURT:  SOMETIME DATED IN 1998?

        23           MR. BOIES:  YES, IT WOULD BE IN 1998, BUT EXACTLY

        24  WHEN I'M NOT SURE.

        25           MR. WARDEN:  WE BELIEVE THIS IS THE SAME DOCUMENT
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         1  THAT IS ATTACHED TO HIS DIRECT TESTIMONY AS DEFENDANT'S

         2  EXHIBIT 2182, AND WE BELIEVE IT TO BE DATED OCTOBER 17,

         3  1997.

         4           MR. BOIES:  WHERE DO YOU SEE THE OCTOBER 17?

         5           MR. WARDEN:  I WAS GOING TO GET THE EXHIBIT.

         6           MR. BOIES:  OKAY.  IT HAS A 1998 COPYRIGHT DATE.

         7  THE DATE IN THE BOTTOM RIGHT-HAND CORNER OF 1/17/99 IS

         8  SIMPLY THE DATE IT WAS PRINTED OUT.  IT WAS NOT THE DATE

         9  IT WAS PUBLISHED.

        10           THE COURT:  THAT'S WHAT I FIGURED.  BUT IT'S

        11  REVIEWING 4.05 OF BOTH GENERATIONS?

        12           MR. BOIES:  YES, YOUR HONOR.

        13           THE COURT:  BOTH PRODUCTS?

        14           MR. BOIES:  YES.

        15           THE WITNESS:  TO BE PRECISE, IT'S REVIEWING

        16  NETSCAPE COMMUNICATOR 4.05 VERSUS INTERNET EXPLORER 4.01,

        17  I BELIEVE.

        18  BY MR. BOIES:

        19  Q.   YES, I BELIEVE THAT IS ACCURATE.

        20  A.   SO, THE CONTEXT OF THIS IS IMPORTANT.

        21           ORIGINALLY, WHEN WE SHIPPED OUR VERSION 4.0

        22  TECHNOLOGY, A COUPLE MONTHS BEFORE THAT, NETSCAPE SHIPPED

        23  THEIR VERSION 4.0 TECHNOLOGY.  IN THE HEAD-TO-HEAD REVIEW

        24  FROM C/NET, INTERNET EXPLORER WAS CHOSEN AS THE WINNER.

        25  THEN LATER ON, APPROXIMATELY OCTOBER, I GUESS, C/NET

                                                           50

         1  RE-DID THE REVIEW AND CHOSE NETSCAPE COMMUNICATOR AS THE

         2  WINNER, BUT THEN THEY DID A THIRD REVIEW, AGAIN, AS

         3  DISCUSSED IN PARAGRAPH 133 OF MY TESTIMONY WHERE THEY DID

         4  A REVIEW A THIRD TIME WITH INTERNET EXPLORER 4.1 AND, I

         5  THINK AT THE TIME, COMMUNICATOR 4.5.  AND THEY SAID,

         6  "PERFORMS AS CLOSE, AND BOTH BROWSERS HAVE ADDRESSED MAJOR

         7  WEAKNESSES, BUT IN THE END, IE'S SMOOTHER INTERFACE AND

         8  GREATER FLEXIBILITY MAKE IT A WINNER."

         9           SO, C/NET HAD ACTUALLY THREE REVIEWS, SO TO

        10  SPEAK.  THE FIRST ONE THEY CHOSE INTERNET EXPLORER, AND

        11  THE SECOND ONE THEY SWITCHED, AS I DISCUSS IN MY TESTIMONY

        12  IN PARAGRAPH 133, AND THEY SWITCH AND CHOOSE NETSCAPE

        13  NAVIGATOR.  AND THEN LATER ON THEY SWITCHED AGAIN.  AND

        14  COMPARING OUR VERSION FOUR WITH NETSCAPE VERSION 4.5, THEY

        15  CHOSE THE INTERNET EXPLORER TECHNOLOGIES.

        16  Q.   I CAN'T REMEMBER WHETHER I ASKED YOU BE HANDED

        17  GOVERNMENT EXHIBIT 1286 OR NOT.  DO YOU HAVE THAT?

        18  A.   I ONLY HAVE 1280.

        19           (DOCUMENT HANDED TO THE WITNESS.)

        20  Q.   THIS IS A REVIEW DATED JUNE 15, 1998, WHICH IS

        21  ALREADY IN EVIDENCE, WHICH IS HEADED, "NETSCAPE AN EASY

        22  BROWSER WINNER SWEEPS ALL EIGHT AREAS IN SURVEY."

        23           ARE YOU FAMILIAR WITH THIS, SIR?

        24  A.   I DON'T RECALL THIS.  TO BE PRECISE, IT'S NOT A

        25  REVIEW.  IT'S A REPORT OF A SURVEY OF RESELLERS.  BUT CAN
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         1  I TAKE A MOMENT TO READ IT?

         2  Q.   YOU MAY.

         3           (WITNESS REVIEWS DOCUMENT.)

         4  A.   OKAY.  I SCANNED IT.  I DIDN'T QUITE READ IT ALL.

         5  Q.   DID YOU SCAN IT SUFFICIENTLY TO BE ABLE TO TELL US IF

         6  YOU HAVE SEEN THIS BEFORE?

         7  A.   I HAVE NOT SEEN THIS BEFORE.

         8  Q.   IN THE SECOND PARAGRAPH WHERE IT SAYS, "NETSCAPE

         9  SWEPT ALL EIGHT SURVEY AREAS TO WIN THE WEB BROWSER

        10  CATEGORY OF THE CHANNEL CHAMPIONS RESELLER POLL FOR THE

        11  SECOND YEAR IN A ROW."

        12           WERE YOU AWARE OF THAT?

        13  A.   I DON'T RECALL THAT, NO.

        14           AGAIN, IT'S IMPORTANT TO UNDERSTAND THE CONTEXT.

        15  NETSCAPE HAS DONE--HAS BEEN MORE SUCCESSFUL SELLING THEIR

        16  PRODUCT AT RETAIL VERSUS INTERNET EXPLORER.  I'M NOT

        17  TALKING ABOUT WINDOWS HERE.  I'M JUST TALKING ABOUT THE

        18  SORT OF OUR STAND-ALONE ADDITIONAL STUFF, AND SO IT'S NOT

        19  SURPRISING TO ME THAT RESELLERS WOULD VIEW IT THIS WAY.

        20           AGAIN, THOUGH, IT DOESN'T CHANGE THE FACT THAT IF

        21  YOU LOOK AT THE BROAD SPECTRUM OF REVIEWS, INTERNET

        22  EXPLORER WAS WIDELY SEEN AS THE SUPERIOR CHOICE, AND IT

        23  WAS FAIRLY DOMINANT IN THAT RESPECT.  PC COMPUTING,

        24  PC MAGAZINE, PC WORLD, WINDOWS MAGAZINE, WALL STREET

        25  JOURNAL.  YOU COULD GO ON AND ON.
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         1  Q.   WELL, YOU MENTIONED THE WALL STREET JOURNAL.  LET ME

         2  ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1290.

         3           (DOCUMENT HANDED TO THE WITNESS.)

         4  Q.   WHICH IS FROM THE WALL STREET JOURNAL OCTOBER 22,

         5  1998.  IT'S ENTITLED, "NETSCAPE TAKES LEAD IN RACE TO

         6  BUILD BETTER WEB BROWSER."

         7           DO YOU REMEMBER THIS ARTICLE, SIR?

         8  A.   YES, I REMEMBER THIS ONE.

         9           THE COURT:  YOU DO OR DO NOT?

        10           THE WITNESS:  I DO, YOUR HONOR.

        11  BY MR. BOIES:

        12  Q.   LET ME TURN TO WHAT I WAS GOING TO TURN TO, WHICH IS

        13  WHAT MICROSOFT INTERNALLY SAID, AND LET ME BEGIN BACK AT

        14  THE TIME OF 3.0 VERSIONS.

        15           NOW, I UNDERSTOOD YOU TO SAY THAT AT THE 3.0

        16  STAGE YOU THOUGHT THAT THE QUALITY WAS CLOSE, BUT THAT YOU

        17  WOULD GIVE THE EDGE TO MICROSOFT; IS THAT FAIR?

        18  A.   YES.  TO BE PRECISE, THE REVIEWS WERE CLOSE, BUT IN A

        19  SURVEY OF THE REVIEWS WE BELIEVED THEY WERE A STEP AHEAD,

        20  YES.

        21  Q.   NOW, LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT

        22  361, WHICH I WOULD OFFER AT THIS TIME.

        23           MR. BOIES:  I'M TRYING TO ADMIT IT A SECOND TIME,

        24  YOUR HONOR.

        25  BY MR. BOIES:
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         1  Q.   THIS IS A MEMORANDUM OR E-MAIL THAT YOU PERSONALLY

         2  WROTE TO MR. GATES, MR. MARITZ AND MR. BALLMER ON

         3  SEPTEMBER 8, 1997; CORRECT?

         4  A.   YES, THAT IS CORRECT.

         5  Q.   AND YOU TALK ABOUT HAVING JUST COMPLETED YOUR THIRD

         6  WEB PROFESSIONALS TRACKING STUDY; CORRECT?

         7  A.   YES, I DO TALK ABOUT THAT.

         8  Q.   AND IN THE MIDDLE OF THE PAGE YOU SAY, "CONSISTENT

         9  WITH OTHER LEADING STUDIES, NETSCAPE IS STILL PERCEIVED

        10  AMONG THIS AUDIENCE AS HAVING THE BEST BROWSER."

        11           DO YOU SEE THAT?

        12  A.   YES, I DO.

        13  Q.   AND I TAKE IT THAT THIS WAS AN ACCURATE STATEMENT AT

        14  THE TIME YOU MADE IT TO THE TOP OFFICERS OF MICROSOFT?

        15  A.   YES.

        16           THERE IS A DISTINCTION HERE THAT'S IMPORTANT TO

        17  MAKE.  GENERALLY IN OUR INDUSTRY WITH THIS TYPE OF

        18  RESEARCH, IF YOU ASK PEOPLE WHAT THE BEST IS ABOUT

        19  SOMETHING, THEY TEND TO TELL YOU WHAT THEY USE, AND THIS

        20  IS TRUE IN THE CASE OF WEB PROFESSIONALS AS WELL, SINCE

        21  NETSCAPE HAD LEADING SHARE AT THIS TIME, AND HAS LEADING

        22  SHARE AMONG WEB PROFESSIONALS AS WELL, IF YOU ASKED THEM

        23  WHAT THE BEST BROWSER IS, THEY NATURALLY WILL RESPOND WITH

        24  THE THING THAT THEY USE.

        25           HOWEVER, THAT'S DIFFERENT THAN THE FACT THAT WHEN
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         1  YOU TOOK AN OBJECTIVE VIEW OF THE LITERATURE AND OF THE

         2  EXPERTS IN THE FIELD, INTERNET EXPLORER WAS SEEN AS BY FAR

         3  HAVING THE GREATER TECHNOLOGY, WHICH IS GREAT FOR US

         4  BECAUSE PEOPLE WHO HAVE NOT ALREADY COMMITTED TO A BROWSER

         5  OR WHO WERE READING ABOUT IT OR WHATEVER WOULD LEARN ABOUT

         6  IT, AND THEREFORE MAYBE CONSIDER SWITCHING INTERNET

         7  EXPLORER; OR FOR THE FIRST TIME, IF THEY WERE NEW USERS,

         8  TRY INTERNET EXPLORER.

         9           AND, IN FACT, WHEN WE WERE LOSING THE REVIEWS,

        10  DURING INTERNET EXPLORER 1 AND INTERNET EXPLORER 2, WHICH

        11  WERE INCLUDED WITH WINDOWS 95, OUR SHARE WAS VERY LOW.  WE

        12  DIDN'T DO VERY WELL IN THE REVIEWS, AND I BELIEVE THAT THE

        13  TWO RELATE TO EACH OTHER.

        14           HOWEVER, WITH INTERNET EXPLORER 3 WHERE WE

        15  STARTED TO GAIN CRITICAL ACCLAIM, INTERNET EXPLORER 4

        16  WHERE WE ACHIEVED ADDITIONAL CRITICAL ACCLAIM IS WHERE WE

        17  STARTED TO MAKE PROGRESS ON SHARE.

        18  Q.   THIS IS A SURVEY OF WEB PROFESSIONALS; CORRECT, SIR?

        19  A.   THAT'S CORRECT.

        20  Q.   AND WHAT YOU'RE SAYING IS THAT THE WEB PROFESSIONALS

        21  VIEWED NETSCAPE AS HAVING THE BEST BROWSER, BUT YOU THINK

        22  THEY DIDN'T KNOW WHAT THEY WERE TALKING ABOUT; IS THAT

        23  WHAT YOU'RE SAYING?

        24  A.   NO, THAT'S NOT PRECISE.  WHAT I SAID WAS WHEN YOU

        25  ASKED PEOPLE GENERALLY WHAT THE BEST IS IN SOMETHING, THEY

                                                           55

         1  TEND TO ANSWER WITH WHAT THEY USE.

         2           NOW, THAT'S DIFFERENT THAN DOING THE

         3  REVIEW--TAKING A SURVEY OF THE REVIEWS AND EXPERTS IN THE

         4  INDUSTRY, WHICH IS WHAT I TEND TO DO IN MY TESTIMONY, AND

         5  THE SURVEY HERE ASKED PEOPLE WHAT THE BEST BROWSER WAS,

         6  AND GENERALLY PEOPLE--WEB PROFESSIONALS WHO USE NETSCAPE

         7  ARE GENERALLY GOING TO ANSWER "NETSCAPE."

         8  Q.   MY QUESTION IS NOT ABOUT WHAT PEOPLE GENERALLY DO.

         9  MY QUESTION IS ABOUT WEB PROFESSIONALS.  THIS WAS A SURVEY

        10  NOT OF THE GENERAL POPULATION, BUT A SURVEY OF WEB

        11  PROFESSIONALS; CORRECT, SIR?

        12  A.   YES.  "WEB PROFESSIONALS" MEANS PEOPLE WHO CREATE OR

        13  DESIGN WEB SITES.  IT'S A NARROW AUDIENCE.

        14  Q.   NARROW AUDIENCE.

        15  A.   YES, SIR.

        16  Q.   AND ABOUT HOW MANY OF THOSE WEB PROFESSIONALS WERE

        17  THERE?

        18  A.   I CAN'T REMEMBER EXACTLY.

        19  Q.   APPROXIMATELY.

        20  A.   800,000.

        21  Q.   800,000.

        22           NOW, THESE 800,000 WEB PROFESSIONALS WERE PEOPLE

        23  THAT DESIGNED WEB SITES; IS THAT WHAT YOU SAID?

        24  A.   DESIGN OR DEVELOPED WEB SITES, YES.

        25  Q.   DESIGNED OR DEVELOPED WEB SITES.
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         1           AND THESE PEOPLE WOULD BE MORE TECHNICALLY

         2  COMPETENT AND MORE KNOWLEDGEABLE THAN THE AVERAGE COMPUTER

         3  USER; IS THAT FAIR TO SAY?

         4  A.   THAT WOULD BE FAIR, PARTICULARLY FOR THE DEVELOPERS

         5  AND FOR MANY OF THE DESIGNERS AS WELL, THOUGH NOT

         6  NECESSARILY ALL OF THEM.

         7  Q.   AND THESE PEOPLE BELIEVED THAT NETSCAPE HAD THE BEST

         8  BROWSER; CORRECT?

         9  A.   YES.  WHEN YOU SURVEYED THEM, THEY BELIEVED NETSCAPE

        10  HAD THE BEST BROWSER.

        11           AGAIN, IT'S IMPORTANT TO UNDERSTAND THE CONTEXT

        12  OF THIS.  ANOTHER THING THAT'S VERY IMPORTANT TO

        13  UNDERSTAND IS THAT NETSCAPE WAS AN EARLY LEADER WITH THIS

        14  MARKETPLACE WITH THE GOOD WORK THEY DID WITH NETSCAPE

        15  NAVIGATOR 1.0 AND 2.0.  AND SO, THE TYPES OF PEOPLE WHO

        16  GOT ON TO SORT OF THE INTERNET COMMUNITY EARLY WERE THE

        17  TYPE OF PEOPLE WHO WOULD HAVE STARTED WITH NETSCAPE VERY

        18  EARLY AND HAVE WORKED WITH SOME OF THE EARLY TECHNOLOGY AS

        19  WELL.  SO, NETSCAPE IS A COMPANY, AND THEIR PRODUCTS AND

        20  TECHNOLOGIES WERE ONES THAT THIS COMMUNITY WOULD BE

        21  ESPECIALLY PRONE TO USE.

        22  Q.   AND IS IT YOUR TESTIMONY THAT THESE WEB

        23  PROFESSIONALS, WHEN ASKED WHICH WAS THE BEST BROWSER,

        24  SIMPLY PICKED THE ONE THEY HAD, REGARDLESS OF WHETHER THEY

        25  THOUGHT IT WAS THE BEST BROWSER?
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         1  A.   WELL, IT'S NOT COMPLETELY BLACK AND WHITE.  IT IS MY

         2  TESTIMONY THAT GENERALLY WHEN YOU ASKED PEOPLE WHAT THE

         3  BEST BROWSER IS OR THE BEST OF LOTS OF OTHER THINGS IN OUR

         4  INDUSTRY, THEY TEND TO TELL YOU WHAT THEY HAVE.  WHEN WE

         5  STARTED WINNING REVIEWS IN OTHER PRODUCTS I WORKED ON, FOR

         6  EXAMPLE, WHEN I WORKED ON MICROSOFT WORKS, FOR EXAMPLE, WE

         7  SAW THE SAME PHENOMENON.

         8           NOW, THAT SAID, YOU ALSO HAVE TO UNDERSTAND THE

         9  CONTEXT.  THIS IS SEPTEMBER OF 1997, SO THIS SURVEY WAS

        10  DONE BEFORE PROBABLY BEFORE WE RELEASED INTERNET

        11  EXPLORER 4.  AND THE INTERNET EXPLORER 3 TECHNOLOGY AND

        12  THE NAVIGATOR 3 TECHNOLOGY ALSO WERE CLOSER, AS I

        13  INDICATED EVEN IN THE TECHNICAL REVIEWS.  I BELIEVE WE

        14  WERE A STEP AHEAD AND ON BALANCE, AND THAT HELPED EXPLAIN

        15  WHY WE WERE ABLE TO GROW SOME SHARE DURING THE INTERNET

        16  EXPLORER 3 TIME FRAME.  BUT YOU ALSO HAVE TO UNDERSTAND

        17  THE CONTEXT THAT THIS WAS DURING THE INTERNET EXPLORER 3

        18  TIME FRAME.

        19  Q.   AND THAT'S WHAT I THINK I SAID WHEN I INTRODUCED THE

        20  SUBJECT.

        21  A.   IF YOU DID, I FORGOT.  I APOLOGIZE.

        22  Q.   OKAY.  I'M TRYING TO FOCUS ON WHAT I'M TALKING ABOUT

        23  BECAUSE I AM TRYING TO GET THROUGH THIS IF I POSSIBLY CAN.

        24  A.   I WOULD LIKE THAT VERY MUCH.

        25  Q.   I'M TRYING TO ENCOURAGE YOU TO FOCUS ON THE
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         1  QUESTIONS.

         2           WOULD YOU BELIEVE THAT THE WEB PROFESSIONALS THAT

         3  WERE USING INTERNET EXPLORER WERE USING INTERNET EXPLORER

         4  BECAUSE THEY THOUGHT INTERNET EXPLORER WAS THE BEST

         5  BROWSER?

         6  A.   AT LEAST SOME OF THEM, SURE.

         7  Q.   AND WOULD YOU BELIEVE THAT THE WEB PROFESSIONALS THAT

         8  WERE USING THE NETSCAPE BROWSER WERE USING THE NETSCAPE

         9  BROWSER BECAUSE THEY BELIEVED THAT WAS THE BEST BROWSER?

        10  A.   SURE, SOME OF THEM, YES.

        11  Q.   INDEED, THAT WOULD BE WHY YOU WOULD USE IT; RIGHT?

        12  YOU WOULD PICK WHAT YOU THOUGHT THE BEST BROWSER IF YOU

        13  WERE A WEB PROFESSIONAL, WOULDN'T YOU?

        14  A.   THAT'S NOT NECESSARILY TRUE.  ONE THING YOU HAVE TO

        15  UNDERSTAND IS THESE ARE PEOPLE WHO ARE DEVELOPING WEB

        16  SITES, SO THEY NEED TO CHECK THEIR WEB SITES VERSUS THE

        17  TECHNOLOGIES THAT THEY SEE THEIR USERS WILL BE USING.

        18           IN THIS CASE, AT THIS TIME NETSCAPE HAD MUCH

        19  HIGHER SHARE THAN INTERNET EXPLORER, SO IF YOU'RE GOING TO

        20  PICK ONE BROWSER TO USE AS A WEB PROFESSIONAL AT THIS

        21  TIME, EVEN IF YOU THINK INTERNET EXPLORER IS BETTER, YOU

        22  MIGHT CHOOSE NETSCAPE NAVIGATOR BECAUSE YOU WANT TO VIEW

        23  YOUR WEB SITE WITH NETSCAPE NAVIGATOR TO SEE IF IT'S GOING

        24  TO LOOK RIGHT UNDER THE BROWSER THAT THE MAJORITY OF THE

        25  PEOPLE ARE USING.
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         1  Q.   MR. CHASE, IF YOU'RE DEVELOPING A WEB SITE, YOU'RE

         2  GOING TO USE BOTH BROWSERS TO CHECK OUT YOUR WEB SITE,

         3  AREN'T YOU?  THIS ISN'T ABOUT CHECKING OUT WEB SITES.

         4  THIS IS ABOUT WHAT BROWSER THEY USE FOR BROWSING, AND YOU

         5  KNOW THAT, DON'T YOU?

         6  A.   I'M NOT SURE THEY'RE DIFFERENT, HONESTLY.  I'M SURE

         7  FOR SOME PEOPLE THEY USE DIFFERENT BROWSERS TO TEST AND

         8  USE A DIFFERENT BROWSER FOR THEIR OWN USE, BUT I'M SURE

         9  THE CONVENIENCE OF USING THE ONE YOU'RE TESTING WITH FOR

        10  YOUR OWN USE IS A PERFECTLY REASONABLE THING TO DO.

        11           SO AGAIN, I THINK THAT AS A WEB PROFESSIONAL

        12  DURING THIS TIME FRAME, IN PARTICULAR YOU HAD TO MAKE SURE

        13  YOUR WEB SITES LOOKED GOOD WITH THE NETSCAPE NAVIGATOR

        14  BROWSER.

        15           NOW, I THINK MANY ALSO USED INTERNET EXPLORER TO

        16  CHECK AND SEE HOW THEIR SITES WILL LOOK WITH INTERNET

        17  EXPLORER.  BUT NETSCAPE WAS THE STRONG LEADER AT THIS

        18  POINT, AND IT WOULDN'T SURPRISE ME AT ALL IF PEOPLE WERE

        19  USING THAT BOTH BECAUSE IN SOME CASES THEY THOUGHT IT WAS

        20  THE BEST BROWSER AND IN OTHER CASES BECAUSE THEY WANTED TO

        21  MAKE SURE AND TEST THEIR WEB SITES WITH THE ONE THAT MOST

        22  OF THEIR USERS WERE USING.

        23           THE COURT:  IS THIS JUST SPECULATION, OR DO YOU

        24  KNOW THIS FOR A FACT?

        25           THE WITNESS:  I'VE ACTUALLY SPOKEN WITH MANY WEB
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         1  PROFESSIONALS IN THE CONTEXT OF MY JOB AS WELL AS SEEN

         2  OTHER SURVEYS ABOUT THIS.  AND WEB PROFESSIONALS DO SAY

         3  THAT THEY USE BROWSERS SOMETIMES BECAUSE OF WHAT THEY TEST

         4  THEIR WEB SITES WITH.

         5           THE COURT:  OKAY.

         6  BY MR. BOIES:

         7  Q.   LET ME JUST BE SURE I'M UNDERSTANDING WHAT YOUR

         8  TESTIMONY IS.

         9           IN THE FALL OF 1997, ARE YOU SAYING THAT SOMEBODY

        10  WAS DEVELOPING A WEB SITE, DESIGNING A WEB SITE, WOULD USE

        11  ONLY ONE BROWSER TO CHECK THAT WEB SITE?

        12  A.   NO, I DID NOT SAY THAT.

        13  Q.   OKAY.

        14  A.   I SAID SOME OF THEM MIGHT DO THAT.

        15  Q.   SOME OF THEM MIGHT DO THAT?

        16  A.   YES.

        17  Q.   WELL, LET'S GO TO ANOTHER MICROSOFT DOCUMENT.  THIS

        18  IS GOVERNMENT EXHIBIT 415 THAT'S ALREADY IN EVIDENCE.

        19           (DOCUMENT HANDED TO THE WITNESS.)

        20  Q.   THIS IS AN IE MARKET REVIEW BY MR. MEHTA, DATED APRIL

        21  1997.

        22           AND MR. MEHTA IS ONE OF THE PEOPLE THAT YOU RELY

        23  ON, DO YOU NOT, SIR, FOR INFORMATION?

        24  A.   YES, HE IS.

        25  Q.   WAS HE THE ONE THAT TOLD YOU ABOUT THIS SUPPOSED
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         1  SUMMER INTERN?

         2  A.   NO.

         3  Q.   WHO WAS THAT?

         4  A.   THIS IS YUSUF MEHDI.

         5  Q.   OKAY, I APOLOGIZE.

         6  A.   THIS IS THE SAME DISCUSSION WE HAD ON THURSDAY.

         7  Q.   OKAY, I APOLOGIZE, TO YOU AND TO BOTH OF THEM.

         8           MR. MEHTA, HERE ON PAGE 10563, ADDRESSES THE

         9  QUESTION OF WHICH BROWSER IS BETTER, AND THIS QUESTION WAS

        10  ASKED OF PEOPLE THAT WERE AWARE OF BOTH NAVIGATOR AND

        11  INTERNET EXPLORER; CORRECT?

        12  A.   HOLD ON.  I'M JUST LOOKING FOR CONTEXT.

        13           I'M SORRY?  WHAT PAGE WERE YOU AT?  105...

        14  Q.   10563.

        15  A.   SIX THREE, OKAY.

        16           I'M STILL FLIPPING.

        17  Q.   THEY GO IN NUMERICAL ORDER.

        18  A.   I KNOW.  I'M JUST TRYING TO GET A SENSE FOR THE

        19  CONTEXT.

        20           OKAY.

        21  Q.   AND DO YOU SEE THAT NAVIGATOR WAS RATED BETTER THAN

        22  IE 31 PERCENT OF THE TIME, IE WAS RATED BETTER THAN

        23  NAVIGATOR 16 PERCENT OF THE TIME.  THEY WERE RATED EQUAL

        24  40 PERCENT OF THE TIME, AND 13 PERCENT DIDN'T KNOW.

        25           DO YOU SEE THAT?
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         1  A.   YES, I DO.

         2  Q.   AND DO YOU BELIEVE THAT MR. MEHTA BELIEVED THAT THIS

         3  INFORMATION WAS ACCURATE AT THE TIME HE PRESENTED IT?

         4  A.   YES, I DO.

         5  Q.   INCIDENTALLY, WOULD YOU LOOK AT PAGE 10574.  AND THIS

         6  GOES BACK TO A SUBJECT THAT WE WERE DISCUSSING BEFORE FROM

         7  THAT 1998 DOCUMENT THAT WAS SUPPOSEDLY PREPARED BY A

         8  SUMMER INTERN.  HERE MR. MEHTA SAYS, "OEM IS THE LEADING

         9  DISTRIBUTION CHANNEL FOR IE."

        10           DO YOU SEE THAT?

        11  A.   YES, I DO.

        12  Q.   AND I TAKE IT YOU BELIEVE THAT MR. MEHTA BELIEVED

        13  THIS AT THE TIME HE WROTE IT?

        14  A.   I BELIEVE HE DID.  GIVEN THE NUMBER OF PC'S THAT

        15  SHIP, IT'S NOT SURPRISING IT'S LEADING DISTRIBUTION

        16  CHANNEL, THOUGH NOT NECESSARILY--I DON'T RECALL AT THIS

        17  TIME THE NUMBER ONE USAGE CHANNEL.

        18  Q.   LET ME JUST FOLLOW UP ON THAT.

        19           YOU'RE DISTINGUISHING BETWEEN DISTRIBUTION AND

        20  USAGE; CORRECT?

        21  A.   IN THIS CASE, YES.  I DON'T KNOW WHAT HE WAS TALKING

        22  ABOUT.

        23  Q.   AND HERE, MR. MEHTA IS SAYING THAT THE OEM CHANNEL IS

        24  THE LEADING DISTRIBUTION CHANNEL FOR INTERNET EXPLORER;

        25  CORRECT?
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         1  A.   THAT'S WHAT IT SAYS, THAT'S CORRECT.

         2  Q.   AND YOU AGREE WITH THAT?

         3  A.   IN TERMS OF DISTRIBUTION OR USAGE?

         4  Q.   WELL, LET'S START WITH DISTRIBUTION BECAUSE THAT'S

         5  WHAT THIS SAYS.

         6  A.   I'M NOT SURE I KNOW THE ANSWER.  IT'S ONE OF THEM,

         7  FOR SURE, BUT PEOPLE LIKE AOL DISTRIBUTE A LOT OF

         8  SOFTWARE, SO--AND ISP'S DISTRIBUTE A LOT OF SOFTWARE, TOO,

         9  SO I'M NOT REALLY SURE.

        10  Q.   OKAY.

        11  A.   I UNDERSTAND USAGE BETTER.  I DON'T UNDERSTAND THE

        12  DISTRIBUTION NUMBERS AS WELL.

        13  Q.   OKAY.  ARE THERE DOCUMENTS WITHIN MICROSOFT THAT

        14  WOULD SHOW WHICH DISTRIBUTION CHANNEL RESULTS IN THE

        15  GREATEST USAGE SHARE?

        16  A.   THE MDC DATA THAT I TALKED ABOUT EARLIER GIVES YOU A

        17  GOOD IDEA OF HOW PEOPLE ACQUIRED THEIR BROWSER THAT

        18  THEY'RE USING, YES.

        19           THE COURT:  THAT'S THE SURVEY.

        20           MR. BOIES:  THAT'S THE SURVEY.

        21           THE COURT:  COULD WE TAKE A LOOK AT THE SURVEY?

        22  I WOULD LIKE TO PUT IN CONTEXT WHAT HIS TESTIMONY IS.

        23  NOW, YOU SAID IT WAS AN EXHIBIT TO SCHMALENSEE?

        24           MR. BOIES:  I PORTION OF IT, YOUR HONOR.  I DON'T

        25  THINK WHAT DR. SCHMALENSEE PUT IN ANSWERS ALL OF THESE
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         1  QUESTIONS, BUT THERE ARE PORTIONS--

         2           THE COURT:  IT AVERTS TIME AND AGAIN TO THE

         3  SURVEY DATA AS BEING THE DEFINITIVE DATA ON THE SUBJECT,

         4  AND I WOULD SORT OF LIKE TO TAKE A LOOK AT IT.

         5           LET'S TAKE A BRIEF RECESS.

         6           MR. BOIES:  RIGHT.

         7           (BRIEF RECESS.)

         8           MR. WARDEN:  YOUR HONOR, THE SURVEY DATA WITH

         9  RESPECT TO THE USAGE OF PRIMARY BROWSERS IS REFERRED TO IN

        10  PARAGRAPH 166 OF MR. CHASE'S WRITTEN DIRECT IN A TABLE AT

        11  THE TOP, AND THAT DATA IS AS IT SAYS IN A LITTLE FOOTNOTE

        12  THERE FOR THE THIRD QUARTER OF 1998.  THAT DATA IS IN THE

        13  RECORD IN APPENDIX D TO DEAN SCHMALENSEE'S TESTIMONY AT

        14  PAGE D-72, TABLE D-14, WHICH GIVES BOTH PERCENTAGES--

        15           THE COURT:  LET ME HAVE YOUR NAVIGATIONAL

        16  COORDINATES AGAIN.

        17           MR. WARDEN:  IT'S APPENDIX D TO DEAN

        18  SCHMALENSEE'S TESTIMONY, AND SPECIFICALLY IT IS TABLE D-14

        19  ON PAGE D-72.

        20           THE COURT:  D AS IN DELTA?

        21           MR. WARDEN:  D AS IN DOG.

        22           AND THAT TABLE PRESENTS CONSIDERABLY MORE

        23  INFORMATION.  IT PRESENTS IT FOR OTHER CALENDAR QUARTERS,

        24  AND IT PRESENTS IT IN TERMS OF ABSOLUTE NUMBERS OF

        25  BROWSERS OBTAINED THROUGH THESE VARIOUS CHANNELS AS WELL
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         1  AS PERCENTAGES.

         2           THE WITNESS:  OKAY.

         3           MR. WARDEN:  AND THE ONLY OTHER THING I WOULD SAY

         4  IS IF YOU LOOK AT THE TABLE, IT WILL SAY "WITH

         5  SUBSCRIPTION," AND THAT'S WHAT MR. CHASE HAS CALLED OLS OR

         6  ISP SUBSCRIPTION.

         7           THE COURT:  OKAY.

         8           MR. WARDEN:  THAT'S WHAT THAT MEANS.

         9           THE COURT:  ALL RIGHT.  I WILL TRACK IT DOWN.

        10  BY MR. BOIES:

        11  Q.   AND JUST FOR CONTEXT, HOW MANY PEOPLE WERE ACTUALLY

        12  SURVEYED ON A MONTHLY BASIS FOR THIS SURVEY REPORT?

        13  A.   I DON'T RECALL THE EXACT NUMBER.  IT WAS ENOUGH TO BE

        14  STATISTICALLY SIGNIFICANT, I THINK WITH A 95 PERCENT

        15  CONFIDENCE LEVEL IF I RECALL, WHICH MEANS IT'S VERY GOOD

        16  DATA.  YOU COULD HAVE STRONG CONFIDENCE IN THE RESULTS.

        17  Q.   DO YOU KNOW HOW MANY PEOPLE?

        18  A.   AS I SAID, I DON'T RECALL SPECIFICALLY.

        19  Q.   APPROXIMATELY.

        20  A.   A MONTH?  200 OR SO, MAYBE.

        21           THE COURT:  IS IT A TELEPHONE SURVEY?

        22           THE WITNESS:  YES, THIS IS A TELEPHONE SURVEY

        23  DONE BY A PROFESSIONAL FIRM THAT DOES THIS FOR A LIVING.

        24  AND THIS IS QUARTERLY DATA, SO YOU WOULD ADD UP THE MONTHS

        25  DATA, YOU KNOW, FOR THREE MONTHS.  ACTUALLY, WE DID IT
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         1  SOMETIMES AS OFTEN AS A WEEKLY BASIS, BUT ON A QUARTERLY

         2  BASIS, YOU HAVE VERY STRONG DATA.

         3  BY MR. BOIES:

         4  Q.   AND YOU DON'T HAVE ALL THE DATA AT MICROSOFT FOR ALL

         5  OF THE MONTHS; CORRECT, SIR?  THAT IS, CERTAIN MONTHS ARE

         6  MISSING FROM THE DATA.

         7  A.   I DON'T RECALL FOR SURE.  THERE MIGHT HAVE BEEN A

         8  MONTH OR TWO WE DIDN'T HAVE IT, OR A WEEK OR TWO WE DIDN'T

         9  HAVE IT.  BUT CERTAINLY WE HAD ENOUGH DATA FOR EACH

        10  QUARTER TO FEEL VERY GOOD ABOUT THE DATA.

        11  Q.   OTHER THAN FEELING VERY GOOD ABOUT THE DATA, WHAT I

        12  WOULD LIKE TO KNOW IS SORT OF IN A MORE QUANTITATIVE

        13  SENSE.

        14           HOW MANY MONTHS OVER THE PERIOD OF TIME THAT'S

        15  COVERED IN THESE REPORTS DID YOU NOT HAVE MONTHLY DATA

        16  FOR?

        17  A.   I DON'T KNOW--I DON'T KNOW FOR SURE WHETHER THERE

        18  WERE ANY MONTHS.  THERE MAY HAVE BEEN A COUPLE, BUT NOT

        19  MANY, IF THERE WERE.

        20  Q.   WERE THERE ANY QUARTERS IN WHICH YOU ONLY HAD DATA

        21  FOR ONE OF THE MONTHS IN THE QUARTER?

        22  A.   I THINK THAT IS TRUE FOR THE VERY FIRST TIME WE DID

        23  IT, WHICH WOULD BE--THE FIRST TIME WE DID THIS, I THINK,

        24  WAS MARCH--MARCH OF '96, I THINK.  I THINK IT WAS MARCH OF

        25  '96.  I'M NOT POSITIVE.
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         1           AND SO THAT QUARTER WE ONLY HAD THE MARCH DATA.

         2  EVERY OTHER QUARTER WE HAD MORE DATA.

         3  Q.   SO, EVERY OTHER QUARTER AFTER MARCH OF 1996, IT'S

         4  YOUR TESTIMONY THAT YOU'VE HAD AT LEAST TWO MONTHS OF

         5  DATA?

         6  A.   I THINK IN MOST CASES WE'VE HAD--IN THE VAST MAJORITY

         7  OF CASES WE HAD THREE MONTHS OF DATA.  I THINK THERE MAY

         8  BE A FEW CASES WHERE WE HAVE A LITTLE LESS THAN THAT.  I'M

         9  NOT POSITIVE.  IT'S MY TESTIMONY I DON'T RECALL FOR SURE.

        10  Q.   I JUST WANT TO GET AT WHAT YOU MEAN BY A LITTLE LESS

        11  THAN THAT.  THIS CAME ON A MONTHLY BASIS, NOT A WEEKLY

        12  BASIS; CORRECT?

        13  A.   NOT EXACTLY.  THERE WERE TIMES WE ACTUALLY DID THE

        14  SURVEY ON A WEEKLY BASIS, OR EVEN EVERY-OTHER-WEEK BASIS,

        15  IF I RECALL.

        16           SO, I DON'T RECALL--BUT I DON'T RECALL IF THERE

        17  WAS (SIC) A COUPLE OF WEEKS WE DIDN'T DO IT OR IF THERE

        18  WAS A MONTH WE DIDN'T DO IT, BUT AGAIN--I'M SORRY, I WANT

        19  TO MAKE SURE I'M ANSWERING YOUR QUESTION.

        20           SO, THE ANSWER TO YOUR QUESTION IS I DON'T RECALL

        21  SPECIFICALLY WHAT THE PERIODS OF TIME WERE THAT WE DIDN'T

        22  DO THE SURVEY.  THEY WERE VERY SHORT.  THEY'RE, BY FAR, A

        23  TINY FRACTION OF THE TOTAL TIME PERIOD, AND IT DOES NOT

        24  IMPACT THE FACT THAT THE RESULTS ARE STATISTICALLY

        25  SIGNIFICANT AND PROJECTABLE.
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         1  Q.   AFTER JUNE OF 1996, WERE THERE ANY QUARTERS WHERE YOU

         2  ONLY HAD ONE MONTH OF DATA FOR?

         3  A.   AGAIN, I DON'T RECALL.  THERE MAY HAVE BEEN.  THERE

         4  MAY NOT HAVE BEEN.

         5  Q.   NOW, LET ME GO BACK TO WHAT I WAS ASKING YOU ABOUT IN

         6  TERMS OF THE COMPARISON OF BROWSER QUALITY, AND IN THAT

         7  CONNECTION I WOULD LIKE YOU TO LOOK AT GOVERNMENT EXHIBIT

         8  173.

         9           (DOCUMENT HANDED TO THE WITNESS.)

        10  Q.   THIS IS A DOCUMENT THAT'S UNDER SEAL, BUT I'M GOING

        11  TO USE ONLY THE FIRST TWO PAGE WHICH ARE THE PAGES THAT WE

        12  USED PREVIOUSLY.

        13           THIS IS A BROWSER MARKETING SET OF SLIDES DATED

        14  MAY 8, 1998.

        15           DO YOU KNOW THE AUTHOR OF THESE SLIDES, SIR?

        16  A.   YES, I DO.

        17  Q.   AND WHO IS HE, AND WHAT IS HIS RESPONSIBILITY?

        18  A.   HIS NAME IS BILL KOSZEWSKI.  AT THIS TIME HE WORKED

        19  ON THE WINDOWS MARKETING TEAM WORKING WITH INTERNET

        20  SERVICE PROVIDERS.

        21  Q.   AND ON THE SECOND PAGE, THE SLIDE SAYS, "IE 4 IS

        22  FUNDAMENTALLY NOT COMPELLING, NOT DIFFERENTIATED FROM

        23  NETSCAPE VERSION 4, SEEN AS A COMMODITY."

        24           DO YOU SEE THAT?

        25  A.   YES, I DO.
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         1  Q.   AND, OBVIOUSLY, YOU WOULD AGREE THAT THE AUTHOR

         2  BELIEVED THIS AT THE TIME HE WROTE IT; CORRECT?

         3  A.   I BELIEVE THE AUTHOR WAS ECHOING WHAT HE THOUGHT

         4  ISP'S THOUGHT ABOUT IE 4; AT LEAST SOME OF THEM, ANYWAY.

         5  Q.   WELL, WHAT HE SAYS HERE IS THAT IE 4 IS NOT

         6  DIFFERENTIATED FROM NETSCAPE VERSION FOUR; CORRECT?

         7  A.   THAT'S WHAT IT SAYS, THAT'S CORRECT.

         8  Q.   AND YOU DON'T HAVE ANY REASON TO DOUBT THAT HE

         9  BELIEVED THAT, DO YOU, SIR?

        10  A.   I DO HAVE REASON TO DOUBT THAT HE BELIEVED THAT, YES,

        11  BECAUSE HE WAS A PART OF THE TEAM.  HE KNEW HOW WELL IE 4

        12  HAD BEEN RECEIVED.

        13           I THINK WHAT HE WAS ECHOING HERE IS HOW SOME

        14  ISP'S THOUGHT ABOUT IT.

        15           IT'S HARD TO SAY.  ON THE FIRST PAGE IT SAYS

        16  "DRAFT," SO I DON'T KNOW IF THIS IS--THIS WAS EVEN A

        17  COMPLETED DOCUMENT.  CERTAINLY HAVEN'T SEEN IT UNTIL THIS

        18  CASE CAME UP.

        19  Q.   ALL RIGHT, SIR, LET ME ASK YOU TO LOOK AT GOVERNMENT

        20  EXHIBIT 232, WHICH IS ANOTHER DOCUMENT OFFERED BY

        21  MR. KOSZEWSKI.

        22           THE COURT:  MR. KOSZEWSKI WORKS FOR YOU?

        23           THE WITNESS:  HE WORKS IN MY ORGANIZATION, OR DID

        24  AT THIS TIME.  DID NOT WORK FOR ME DIRECTLY, YOUR HONOR.

        25           THE COURT:  ALL RIGHT.

                                                           70

         1           MR. BOIES:  AND I OFFER GOVERNMENT EXHIBIT 232,

         2  WHICH I THINK IS NOT ADMITTED AT THIS TIME.

         3           MR. WARDEN:  NO OBJECTION.

         4           THE COURT:  GOVERNMENT'S EXHIBIT 232 IS ADMITTED.

         5                         (GOVERNMENT'S EXHIBIT NO. 232 WAS

         6                          ADMITTED INTO EVIDENCE.)

         7  BY MR. BOIES:

         8  Q.   HAVE YOU HAD A CHANCE TO READ IT?

         9  A.   I WAS JUST ABOUT TO FINISH.  I'M ALMOST DONE.

        10  Q.   OKAY.

        11           (WITNESS REVIEWS DOCUMENT.)

        12  A.   OKAY.

        13  Q.   NOW, IN THE PRIOR SLIDE SET, YOU SAID THAT IT WAS A

        14  DRAFT--THIS IS NOT A DRAFT; CORRECT, SIR?

        15  A.   THIS APPEARS TO BE AN E-MAIL THAT WAS SENT.

        16  Q.   AND IN THE PRIOR SLIDE SHOW YOU SUGGESTED THAT

        17  PERHAPS THE AUTHOR WAS SIMPLY REPORTING WHAT ISP'S SAID.

        18  HERE, HE IS CLEARLY EXPRESSING HIS VIEW; CORRECT, SIR?

        19  A.   IT APPEARS SO.  IT'S HARD TO KNOW FOR SURE, BUT IT

        20  DOES APPEAR THAT WAY.

        21  Q.   WELL, WHEN HE SAYS THAT "WATER SEEKS ITS OWN LEVEL

        22  WHICH IS PARITY, WE'VE REALLY GOT A COMMODITY PRODUCT ON

        23  OUR HANDS HERE," HE'S TALKING ABOUT INTERNET EXPLORER;

        24  CORRECT, SIR?

        25  A.   I BELIEVE SO.
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         1           MR. BOIES:  YOUR HONOR, I HAVE NO MORE QUESTIONS.

         2           THE COURT:  ALL RIGHT.  I DON'T THINK I WILL

         3  START YOU THIS AFTERNOON, MR. WARDEN.

         4           MR. WARDEN:  THANK YOU, YOUR HONOR.

         5           THE COURT:  WE WILL START TOMORROW.

         6           MR. WARDEN:  AS I TOLD MR. BOIES, I DON'T THINK I

         7  WILL BE LONGER THAN, SAY, 40 MINUTES, SO WE THOUGHT WE

         8  MIGHT HAVE A FIGHTING CHANCE--WE'RE NOT GOING TO MAKE

         9  IT--TO GET HIM OFF TODAY, BUT I THINK WE WILL HAVE HIM OFF

        10  BY THE MORNING BREAK AND WILL HAVE MR. ROSE READY TO GO.

        11           THE COURT:  ALL RIGHT.  SEE YOU TOMORROW MORNING.

        12           (WHEREUPON, AT 4:35 P.M., THE HEARING WAS

        13  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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