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         1                    P R O C E E D I N G S

         2           THE COURT:  MR. BOIES?

         3           MR. BOIES:  THANK YOU.

         4                 CONTINUED CROSS-EXAMINATION

         5  BY MR. BOIES:

         6  Q.   MR. MYHRVOLD, BEFORE THE BREAK I HANDED YOU

         7  GOVERNMENT EXHIBIT 211.

         8           DID YOU HAVE A CHANCE TO REVIEW THAT?

         9  A.   YES, I DID.

        10  Q.   AND HAVE YOU SEEN THIS DOCUMENT BEFORE?

        11  A.   I'M SURE I HAVE, SINCE I'M COPIED ON THIS.  AND I

        12  SEEM TO HAVE COMMUNICATED COMMENTS ON SOMETHING LIKE THIS.

        13  I DON'T REMEMBER IT.

        14  Q.   AND AM I CORRECT THAT THIS IS A DOCUMENT FROM SUSAN

        15  NORBERG, WHO WE IDENTIFIED THIS MORNING, AND SHE'S TALKING

        16  ABOUT SOME SLIDES THAT ARE BEING PREPARED FOR YOU?

        17  A.   YES.

        18  Q.   AND ON THE FIRST PAGE SHE TALKS ABOUT TOP ISP'S AND

        19  BROAD-REACH ISP'S.

        20           DO YOU SEE THAT?

        21  A.   YES.

        22  Q.   WOULD THE TOP ISP'S BE COMPARABLE TO WHAT YOU HAVE

        23  REFERRED TO EARLIER SOMETIMES AS DEPTH ISP'S?

        24  A.   YES, I THINK SO.

        25  Q.   AND WOULD THE BROAD-REACH ISP'S BE WHAT YOU SOMETIMES
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         1  REFERRED TO AS THE BREADTH ISP'S?

         2  A.   YES.

         3  Q.   IT SAYS HERE UNDER TOP ISP'S, OF THE TOP 15 ISP'S IN

         4  NORTH AMERICA, ALL BUT ONE ARE ON THE REFERRAL SERVER,

         5  OLS, AND 100 PERCENT SHIP IE AS THEIR PREFERRED BROWSER.

         6  THE EXCEPTION IS NUMBER 12, EROL'S; IS THAT CORRECT?

         7  A.   YES.

         8           WELL, I SHOULD SAY THAT'S WHAT THE SENTENCE SAYS.

         9  I DON'T ACTUALLY BELIEVE THAT IS A CORRECT STATEMENT.

        10  Q.   YOU THINK THAT IS NOT CORRECT?

        11  A.   NO, SIR, BECAUSE WE DID NOT KNOW EXACTLY WHAT THE

        12  SHIPMENT PERCENTAGES WOULD BE BY ALL OF THOSE TOP 15

        13  ISP'S, OR 14 WITHOUT EROL'S.  SO, I THINK IT'S MORE

        14  ACCURATE TO SAY THEY WOULD HAVE SIGNED SOME KIND OF

        15  AGREEMENT WITH MICROSOFT THAT WOULD ASK THEM TO SHIP IE AS

        16  THE PREFERRED BROWSER AS OPPOSED TO SAYING THAT WAS

        17  ACTUALLY THEIR BEHAVIOR.

        18  Q.   DO YOU KNOW WHETHER IN JUNE OF 1997 OR AT ANY TIME

        19  AFTER THAT THAT YOU CORRECTED SUSAN NORBERG OR TOLD HER

        20  THAT THAT WAS NOT CORRECT?

        21  A.   I MAY WELL HAVE.  I THINK I WAS CERTAINLY CLEAR IN

        22  SLIDES THAT I WOULD PRESENT TO JEFF RAIKES, WHO WAS MY

        23  BOSS, OR OTHER MEMBERS OF MICROSOFT MANAGEMENT, THAT WHAT

        24  WE TYPICALLY WOULD PUT IN WHEN WE TALK ABOUT PREFERRED

        25  BROWSERS WAS SIGNED CONTRACTS, NOT NECESSARILY US TRACKING
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         1  THEIR ACTUAL SHIPMENT PERCENTAGES.

         2  Q.   LET ME SEE IF I CAN GET YOUR UNDERSTANDING.

         3           IS IT YOUR UNDERSTANDING THAT THE RIGHT WAY TO

         4  SAY THIS WOULD BE OF THE TOP 15 ISP'S IN NORTH AMERICA,

         5  ALL BUT ONE ARE ON THE REFERRAL SERVER OR THE ONLINE

         6  SERVICES FOLDER AND HAVE COMMITTED TO SHIP IE AS THEIR

         7  PREFERRED BROWSER?

         8  A.   YES.

         9           I'D AGAIN STIPULATE THAT SPRINT AND NETCOM SIGNED

        10  UP WITH 50 PERCENT DISTRIBUTION, SO THAT WOULD REALLY BE

        11  50 PERCENT, WHICH I WOULDN'T CONSIDER PREFERRED, BUT

        12  OTHERWISE, YES.

        13  Q.   NOW, EVEN WITH RESPECT TO SPRINT AND NETCOM, THEY

        14  WERE NOT PERMITTED TO PROMOTE THE NETSCAPE BROWSER;

        15  CORRECT?

        16  A.   I DON'T KNOW WHAT THE PROHIBITIONS WERE ON PROMOTION

        17  IN THOSE TWO CONTRACTS.  WE MAY WELL HAVE HAD A STRICTER

        18  TERM ON PROMOTION THAN WE DID ON DISTRIBUTION.

        19  Q.   WHAT PERCENTAGE OF ALL ISP SUBSCRIBERS ARE ACCOUNTED

        20  FOR BY THE 14 OF THE TOP 15 ISP'S THAT HAD SIGNED

        21  CONTRACTS WITH MICROSOFT?

        22  A.   I DON'T KNOW.  I WOULD GUESS IT IS ABOUT 50 PERCENT.

        23  Q.   ABOUT 50 PERCENT, DID YOU SAY?

        24  A.   WELL, I DON'T KNOW.  IT COULD BE 50 PERCENT.  IT

        25  COULD BE 60 PERCENT.  IT COULD BE 45.  BUT I WOULD GUESS
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         1  IT IS SOMETHING LIKE THAT.

         2  Q.   HOW MANY ISP SUBSCRIBERS ARE THERE IN THE UNITED

         3  STATES?

         4  A.   CURRENTLY TODAY?

         5  Q.   YES.

         6  A.   I THINK IT'S IN MY TESTIMONY FROM DATAQUEST.  I THINK

         7  IT'S ABOUT 60 MILLION, 65 MILLION.

         8  Q.   AND IS THAT THE NUMBER OF PEOPLE THAT ARE SUBSCRIBERS

         9  TO INTERNET SERVICE PROVIDERS?

        10  A.   THAT NUMBER FROM DATAQUEST--AND, I GUESS, IT'S 64

        11  MILLION AS OF THE THIRD QUARTER OF 1998--WOULD INCLUDE

        12  TOTAL USERS ON THE INTERNET, WHICH MEANS THEY WOULD NOT

        13  ALL BE SUBSCRIBERS OF ISP'S.  THEY MAY BE CONNECTED

        14  THROUGH THEIR UNIVERSITY.  THEY MAY BE CONNECTED THROUGH

        15  THEIR WORK.  THEY MAY BE GOVERNMENT EMPLOYEES WHO HAVE A

        16  SIMILAR CORPORATE OR LAN CONNECTION TO THE INTERNET.

        17  Q.   OKAY.  NOW, OF THE ISP'S, HOW MANY SUBSCRIBERS--AND I

        18  KNOW YOU DON'T KNOW EXACTLY.

        19  A.   YEAH.

        20  Q.   BUT WHAT IS YOUR BEST ESTIMATE OF HOW MANY

        21  SUBSCRIBERS THERE ARE TO ISP'S, AS OF THE PRESENT TIME?

        22  A.   I DON'T KNOW WHAT THAT DATA WOULD BE CURRENTLY.  IT

        23  WOULD BE VERY HIGH.  IT WOULD BE TENS AND TENS AND TENS OF

        24  MILLIONS OF USERS.  I WOULD GUESS IT WOULD BE--

        25  Q.   COULD YOU GIVE ME A RANGE?  HOW ABOUT THAT?
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         1  A.   SURE.

         2           I WOULD SAY THAT IT IS 40 MILLION, 45 MILLION,

         3  MAYBE 50 MILLION.  SO, MAYBE I WILL SAY 40 TO 50 MILLION.

         4  Q.   NOW, HOW MANY SUBSCRIBERS DOES AOL HAVE?

         5  A.   AS OF THIS TIME?

         6  Q.   YES.

         7           I'M JUST TRYING TO KEEP THE NUMBERS COMPARABLE.

         8  A.   OKAY.  SO YOU MEAN TODAY, SINCE I GAVE YOU A NUMBER

         9  FOR THE TOTAL INTERNET OF TODAY?

        10  Q.   RIGHT.

        11  A.   I BELIEVE IT'S 15 MILLION.

        12  Q.   AND HOW MANY SUBSCRIBERS DO YOU ESTIMATE ARE

        13  ACCOUNTED FOR BY THE 14 OF THE TOP 15 ISP'S IN NORTH

        14  AMERICA EXCEPT FOR EROL'S?

        15  A.   I DON'T KNOW.  I IMAGINE IT WOULD BE IN THE

        16  NEIGHBORHOOD OF 10 MILLION, MAYBE A LITTLE LESS.

        17  Q.   AND I TAKE IT THAT FROM THAT ANSWER THAT YOU MUST

        18  HAVE BEEN EXCLUDING AOL AND COMPANIES LIKE THAT?

        19  A.   OH, I THOUGHT YOU MEANT IN ADDITION TO AOL.

        20  Q.   OKAY.  THAT'S WHAT--I WASN'T REALLY ASKING THAT, BUT

        21  I COULD TAKE THE NUMBER EITHER WAY BECAUSE I COULD ADD IT.

        22  A.   OKAY.

        23  Q.   SO, THE 10 IS THE 14 OF THE TOP 15 ISP'S, NOT

        24  COUNTING AOL?

        25  A.   YES, SO FOR THIRD QUARTER--WELL, I THINK IT WOULD BE
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         1  UNDER 10 MILLION.  I THINK IT WOULD BE 7 TO 10 MILLION.

         2  Q.   OKAY.  DOES MICROSOFT MAKE THESE ESTIMATES IN THE

         3  REGULAR COURSE OF ITS BUSINESS?

         4  A.   YES, WE DO, FROM TIME TO TIME.

         5  Q.   LET ME ASK YOU A QUESTION THAT GOES BACK TO AN

         6  EARLIER PERIOD BACK TO THE END OF 1996.

         7           HOW MANY ISP SUBSCRIBERS WERE THERE AT THAT TIME?

         8  A.   I'M NOT GOING TO KNOW OFF THE TOP OF MY HEAD AT ANY

         9  POINT IN TIME EXACTLY THE SIZE OF THE INTERNET OR EXACTLY

        10  THE SIZE OF--THE NUMBER OF ISP SUBSCRIBERS.

        11  Q.   I UNDERSTAND.  CAN YOU GIVE ME A RANGE, AT THE END OF

        12  1996?

        13  A.   END OF 1996, SO DECEMBER OF 1996?

        14  Q.   YES.

        15  A.   AGAIN, I DON'T KNOW.  TENS OF MILLIONS, MAYBE 30

        16  MILLION, 25, 30 MILLION.

        17           I MEAN, I'M SURE THAT I SAW THAT DATA, BUT

        18  I--I--I DIDN'T MEMORIZE IT.  I DON'T REMEMBER WHAT IT WAS

        19  WHEN I SAW IT.

        20  Q.   OKAY.  LET ME ASK YOU TO LOOK AT THE SECOND CATEGORY,

        21  WHICH IS THE BROAD REACH OR BREADTH ISP'S.  AND IT SAYS

        22  THAT 91 PERCENT OF THE 5448 SMALLER ISP'S ARE SHIPPING IE

        23  AS THE PRIMARY BROWSER.

        24           DO YOU SEE THAT?

        25  A.   I'M SORRY?  WHERE ARE YOU?
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         1           YES.

         2  Q.   DO YOU HAVE ANY REASON TO DOUBT THAT THIS WAS

         3  ACCURATE AS OF JUNE OF 1997?

         4  A.   WELL, TO POINT OUT EARLIER, THE ONE PIECE OF E-MAIL

         5  IS FROM JANUARY OF 1998, WHAT WAS FORWARDED FROM JUNE

         6  1997.  SO, I DON'T REALLY KNOW WHETHER THIS DATA IS FROM

         7  1997 OR WHETHER IT'S FROM 1998.  BUT, CERTAINLY HERE IT

         8  DOES SAY THAT, SO WHATEVER PERIOD OF TIME THIS DATE IS

         9  ATTACHED TO, IT DOES SAY THAT.

        10  Q.   SO, IT'S EITHER JUNE OF 1997 OR JANUARY OF 1998; IS

        11  THAT FAIR?

        12  A.   I THINK SO.

        13  Q.   NOW, ATTACHED TO THIS DOCUMENT IS A CHART THAT I

        14  CANNOT READ VERY WELL.  IT'S LABELED "TOP 80 ISP'S IN

        15  NORTH AMERICA."

        16           DO YOU SEE THAT?

        17  A.   YES.

        18  Q.   AND IT'S APPARENTLY GOT A JUNE 1997 DATE TO IT?

        19  A.   YES.

        20  Q.   CAN YOU TELL ME WHAT THIS DOCUMENT IS.

        21  A.   AS I MENTIONED YESTERDAY, FROM TIME TO TIME, WE

        22  WOULD--EITHER I OR SOME OF MY SALES MANAGERS, ACTUALLY,

        23  WOULD MAINTAIN A LIST OF ISP'S AND THEIR BROWSER-AGREEMENT

        24  STATUS, AND THAT'S WHAT THIS APPEARS TO BE.  THIS APPEARS

        25  TO BE MORE COMPREHENSIVE THAN A SHORT LIST OR MORE
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         1  COMPREHENSIVE THAN DEPTH ISP'S BECAUSE THEY GOT SOME

         2  PEOPLE DOWN HERE THAT I'M SURE WE DID NOT MAINTAIN REGULAR

         3  CONTACT WITH.

         4  Q.   JUST SO THAT WE HAVE A CONTEXT, IF YOU WOULD LOOK AT

         5  GOVERNMENT EXHIBIT 1833, WHICH WE WENT OVER, I THINK, WITH

         6  YOU EARLIER.

         7  A.   OKAY.

         8  Q.   THIS IS THE DECEMBER 19, 1996, E-MAIL TO YOU.

         9  A.   YES.

        10  Q.   THAT HAS A LIST OF ISP'S ON THE SECOND PAGE?

        11  A.   YES.

        12  Q.   IS THAT LIST A LIST OF THE DEPTH ISP'S?

        13  A.   NO.  THIS WOULD BE A COMBINATION OF BREADTH AND

        14  DEPTH.

        15  Q.   IS THIS A LIST OF THE TOP ISP'S?

        16  A.   YES.  IT SEEMS TO CORRESPOND ROUGHLY TO THE LATER

        17  CHART.

        18  Q.   OKAY.  LET ME TURN BRIEFLY TO THE SUBJECT OF BOUNTIES

        19  AND, IN THAT CONNECTION, TALK ABOUT NETCOM.

        20           DID MICROSOFT OFFER NETCOM A BOUNTY OR PAYMENT

        21  FOR CONVERTING NETCOM'S INSTALLED BASE?

        22  A.   WE OFFERED THEM A DISCOUNT ON THE BOUNTIES THEY OWED

        23  US FOR UPGRADING THEIR INSTALLED BASE TO INTERNET

        24  EXPLORER.

        25  Q.   LET ME BE SURE I UNDERSTAND WHAT YOU'RE SAYING.
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         1           ISP'S HAD TO PAY A FEE OR BOUNTY TO MICROSOFT FOR

         2  NEW CUSTOMERS THAT THE ISP GOT THROUGH THE REFERRAL

         3  SERVER; IS THAT CORRECT?

         4  A.   THAT'S CORRECT.

         5  Q.   AND WHAT YOU DID WITH NETCOM IS YOU OFFERED TO GIVE

         6  THEM BACK SOME OR ALL OF THAT MONEY, DEPENDING ON THE

         7  EXTENT TO WHICH THEY WOULD CONVERT THEIR CUSTOMERS FROM

         8  NAVIGATOR TO IE; IS THAT ACCURATE?

         9  A.   YES, BASICALLY.  WHAT THEY WOULD DO, SINCE WE WERE

        10  LATE TO COMING OUT WITH A BROWSER, THEY WOULD GO BACK TO

        11  THEIR CUSTOMERS AND OFFER THEM INTERNET EXPLORER.  AND FOR

        12  THOSE CUSTOMERS WHICH CHOSE TO UPGRADE TO INTERNET

        13  EXPLORER, WE WOULD GIVE THEM A NINE DOLLAR DISCOUNT ON THE

        14  BOUNTIES THEY OWED US.

        15  Q.   NOW, THE BALANCE THAT THEY OWED YOU WAS FROM GETTING

        16  NEW CUSTOMERS; CORRECT?

        17  A.   CORRECT.

        18  Q.   SO THAT, FOR EXAMPLE, WHEN THEY UPGRADED ONE OF THEIR

        19  EXISTING CUSTOMERS, THEY DIDN'T OWE YOU ANY MONEY FOR

        20  DOING THAT?

        21  A.   NO, NO.

        22  Q.   SO, WHAT YOU WERE DOING WAS YOU WERE TAKING MONEY

        23  THAT THEY OWED YOU FOR GETTING NEW CUSTOMERS FOR THEM, AND

        24  YOU WERE SAYING YOU WERE GOING TO REDUCE THAT BY $9 FOR

        25  EVERY ONE OF THEIR EXISTING CUSTOMERS THAT THEY CONVERTED
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         1  FROM NAVIGATOR TO IE?

         2  A.   YES, THAT'S CORRECT.

         3  Q.   MICROSOFT AND YOU, PERSONALLY, UNDERTOOK TO STUDY

         4  NETSCAPE'S REVENUES, WHERE NETSCAPE GOT ITS REVENUES, AND

         5  WHAT THE EFFECT ON NETSCAPE'S REVENUES WERE OF VARIOUS

         6  ACTS AND CONDUCT THAT MICROSOFT WAS ENGAGING IN; IS THAT

         7  CORRECT?

         8  A.   I CERTAINLY--MICROSOFT CERTAINLY STUDIED NETSCAPE AS

         9  A COMPETITIVE EXERCISE, AND I PERSONALLY STUDIED NETSCAPE

        10  TO TRY AND BETTER UNDERSTAND THEIR DISTRIBUTION.  SINCE WE

        11  WERE TRYING TO CATCH UP WITH THEM, I UNDERTOOK STUDYING

        12  ALL OF THE PUBLIC INFORMATION AVAILABLE FOR--FROM NETSCAPE

        13  TO TRY TO FIGURE OUT HOW THEY WERE DISTRIBUTING

        14  I--BROWSERS IN THE ISP MARKETPLACE.  AND TO DO THAT, I

        15  RELIED HEAVILY ON THEIR PUBLIC FINANCIAL FILINGS.

        16  Q.   LET ME BEGIN WITH WHAT YOU WERE ASKED TO DO.

        17           DID MR. BALLMER, INSOFAR AS YOU ARE AWARE, ASK

        18  PEOPLE TO, AS HE PUT IT, DRILLDOWN NETSCAPE'S BROWSER

        19  REVENUES SO THAT YOU CAN UNDERSTAND WHERE AND HOW THEY

        20  RECEIVED REVENUES?

        21  A.   IT WAS COMMUNICATED TO ME, I BELIEVE VIA E-MAIL, THAT

        22  STEVE HAD MADE THIS REQUEST.  CERTAINLY FROM KNOWING

        23  STEVE, I'M SURE HE WANTED EVERYONE IN THE COMPANY WHO WAS

        24  INVOLVED IN COMPETING WITH NETSCAPE TO UNDERSTAND THEIR

        25  BUSINESS THOROUGHLY AND MAKE SURE THAT WE WERE NOT MISSING
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         1  OPPORTUNITIES.  AND THAT'S EXACTLY WHAT I SOUGHT TO DO FOR

         2  MY PIECE OF THE BUSINESS, WHICH IS DISTRIBUTION THROUGH

         3  ISP'S.

         4           BUT--WELL, GO AHEAD.

         5  Q.   ARE YOU FINISHED?

         6  A.   YEAH, I'M FINISHED.

         7  Q.   OKAY.  LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT

         8  343, WHICH IS ALREADY IN EVIDENCE.

         9           (DOCUMENT HANDED TO THE WITNESS.)

        10  Q.   AND LET ME BEGIN AT THE BOTTOM OF THE SECOND PAGE,

        11  WHICH IS AN AUGUST 27, 1996, E-MAIL IN WHICH IT SAYS THAT

        12  MR. BALLMER HAS ASKED FOR A DRILLDOWN ON NETSCAPE'S

        13  BROWSER REVENUES TO UNDERSTAND WHERE NETSCAPE MAKES ITS

        14  MONEY AND TO GET BACK TO HIM IN TWO WEEKS.

        15           DO YOU SEE THAT?

        16  A.   YES, I DO.

        17  Q.   AND THIS E-MAIL SAYS THAT NETSCAPE'S BROWSER REVENUES

        18  WERE $45 MILLION IN THE LAST QUARTER AND ARE PROJECTED FOR

        19  FISCAL YEAR 1997, WHICH IS ALSO THE CALENDAR YEAR 1997 FOR

        20  NETSCAPE, WERE PROJECTED AT $270 MILLION WORLDWIDE.

        21           DO YOU SEE THAT?

        22  A.   YES, I DO.

        23  Q.   AND THE E-MAIL SAYS THAT MR. BALLMER WANTS TO TRY TO

        24  CATEGORIZE THE $45 MILLION AND THE $270 MILLION FIGURES BY

        25  CHANNEL AND SUBCHANNEL.
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         1           DO YOU SEE THAT?

         2  A.   YES.

         3  Q.   NOW, YOU EVENTUALLY GOT A COPY OF THIS BECAUSE IT'S

         4  IN A STRING OF E-MAIL THAT ULTIMATELY WENT TO YOU;

         5  CORRECT?

         6  A.   YES, I--YES, I GUESS SO.

         7           WELL, NO, I'M COPIED ON THE ORIGINAL E-MAIL--THE

         8  E-MAIL FROM AMAR.

         9  Q.   YES, YOU GOT THE ORIGINAL E-MAIL AS WELL.

        10           AND THEREAFTER, ON THIS SUBJECT OF NETSCAPE

        11  REVENUE BREAKDOWN, AT THE BOTTOM OF THE FIRST PAGE THERE

        12  IS A SEPTEMBER 23, 1996, E-MAIL FROM MR. AKERLIND, AND I

        13  WANT TO DIRECT YOUR ATTENTION TO TWO PARTS OF THAT.

        14           FIRST, DO YOU SEE IN THE SECOND PARAGRAPH WHERE

        15  IT SAYS, "NETSCAPE CAN NO LONGER MAKE ANY MONEY ON THE

        16  BROWSER IN THE OEM MARKET"?

        17  A.   YES.

        18           WOULD YOU MIND IF I TOOK A MOMENT TO READ ONE OF

        19  THESE THREADS?

        20  Q.   NOT A BIT.

        21  A.   THANK YOU.

        22  Q.   WHEN YOU ARE FINISHED, PLEASE LET ME KNOW.

        23  A.   I WILL DO THAT.

        24           (WITNESS REVIEWS DOCUMENT.)

        25  A.   OKAY.
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         1  Q.   IN THE SECOND PARAGRAPH, "IT SAYS NETSCAPE CAN NO

         2  LONGER MAKE ANY MONEY ON THE BROWSER IN THE OEM MARKET."

         3           DO YOU SEE THAT?

         4  A.   YES.

         5  Q.   DID YOU HAVE AN UNDERSTANDING AS TO WHY NETSCAPE

         6  COULD NO LONGER MAKE ANY MONEY ON THE BROWSER IN THE OEM

         7  MARKET?

         8  A.   NO, SIR, I DON'T.  THE OEM'S ARE REALLY NOT MY JOB

         9  RESPONSIBILITY.  THAT'S BENGT'S AREA OF EXPERTISE, AND I

        10  DON'T KNOW EXACTLY WHAT HE'S REFERRING TO.

        11  Q.   WAS THERE AN EFFORT WITH RESPECT TO ISP'S TO TRY TO

        12  REDUCE THE ABILITY OF NETSCAPE TO OBTAIN REVENUES?

        13  A.   NO, THERE WAS NOT.  THERE ABSOLUTELY WAS A PURSUIT BY

        14  MICROSOFT BY MYSELF TO FIGURE OUT HOW WE COULD GET THE

        15  BEST POSSIBLE DISTRIBUTION FOR INTERNET EXPLORER.  AND AS

        16  PART OF THAT, WE CERTAINLY ANALYZED NETSCAPE'S BUSINESS AS

        17  BEST WE COULD, WHICH WE DID USING THEIR PUBLIC INFORMATION

        18  AS WELL AS ANECDOTAL INFORMATION FROM OUR EMPLOYEES

        19  AND--AND COMPANIES AROUND THE WORLD.

        20  Q.   LET ME SEE IF I HAVE YOUR TESTIMONY.

        21           WHAT YOU'RE SAYING IS YOU STUDIED NETSCAPE'S

        22  REVENUES AND WHERE THEY GOT THEIR REVENUES, BUT YOU DID

        23  THAT TO UNDERSTAND THE BUSINESS NOT TO TRY TO FIGURE OUT

        24  HOW TO HURT NETSCAPE?

        25  A.   I WANTED TO FIGURE OUT HOW TO GET DISTRIBUTION, SO MY
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         1  ANALYSIS OF THEIR FINANCIAL RECORDS IN PARTICULAR WAS

         2  ABOUT TRYING TO UNDERSTAND HOW THEY DISTRIBUTED BROWSERS

         3  THROUGH THE ISP CHANNEL, TO SEE IF THERE WERE

         4  OPPORTUNITIES THAT I WAS MISSING THAT I SHOULD TRY TO TAKE

         5  ADVANTAGE OF.

         6  Q.   I THOUGHT THAT WAS WHAT I ASKED YOU, BUT LET ME BE

         7  CLEAR.

         8           THERE HAS BEEN SOME SUGGESTION IN THIS TRIAL THAT

         9  YOU MAY OR MAY NOT BE AWARE OF THAT MICROSOFT SET OUT TO

        10  DEPRIVE NETSCAPE OF REVENUES OR CUT OFF ITS AIR SUPPLY.

        11           HAVE YOU HEARD THAT THAT'S A CHARGE IN THIS

        12  LITIGATION?

        13  A.   I MAY HAVE.

        14  Q.   NOW, WHAT I'M ASKING YOU IS WHETHER WITH RESPECT TO

        15  ISP'S WHEN YOU STUDIED NETSCAPE'S REVENUES YOU WERE SIMPLY

        16  TRYING TO UNDERSTAND THE BUSINESS, OR WERE YOU, WITH

        17  RESPECT TO ISP'S, TRYING TO FIGURE OUT HOW NETSCAPE MIGHT

        18  BE HURT BY YOUR CONDUCT?

        19  A.   WELL, I WAS NOT TRYING TO HURT NETSCAPE.  I CERTAINLY

        20  WAS TRYING TO HELP MICROSOFT.  AND UNDERSTANDING THEIR

        21  BUSINESS AND THEIR DISTRIBUTION, SINCE DISTRIBUTION WAS MY

        22  JOB, WAS THE WAY I WENT ABOUT THAT.

        23           BUT AGAIN, MY GOAL WAS TO TRY AND INCREASE OUR

        24  DISTRIBUTION, AND SINCE THEY WERE THE MARKET LEADER AND

        25  THEY WERE OUTDISTRIBUTING US BY A VERY LARGE MARGIN, IT
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         1  SEEMED VERY LOGICAL TO LOOK AT THEIR BUSINESS.

         2           NOW, UNFORTUNATELY--IT WOULD HAVE BEEN MUCH MORE

         3  CONVENIENT FOR ME IF NETSCAPE FILED DISTRIBUTION DATA AND

         4  WOULD HAVE JUST SAID, "YOU KNOW, HERE IS A NUMBER OF

         5  COPIES OF BROWSERS WE SHIPPED AND WHAT CHANNELS IN

         6  COUNTRIES THROUGH WHAT ISP'S," BUT, OF COURSE, THEY DON'T

         7  DO THAT.  SO, I HAD TO TAKE WHAT INFORMATION THEY DID MAKE

         8  AVAILABLE AND WORK BACKWARDS WITH A BUNCH OF DIFFERENT

         9  ASSUMPTIONS TO TRY TO FIGURE THAT OUT.

        10  Q.   NOW, NETSCAPE, OF COURSE, WASN'T CHARGING PEOPLE FOR

        11  ITS BROWSER--I MEAN, MICROSOFT WASN'T CHARGING PEOPLE FOR

        12  ITS BROWSER; CORRECT?

        13  A.   THAT'S CORRECT.

        14  Q.   NETSCAPE WAS CHARGING PEOPLE FOR ITS BROWSER AT THIS

        15  TIME, AND I UNDERSTAND YOU TO SAY THAT WHAT YOU WERE

        16  TRYING TO DO IS FIGURE OUT WHERE NETSCAPE WAS MAKING ITS

        17  MONEY BECAUSE THAT WOULD TELL YOU WHERE IT WAS

        18  DISTRIBUTING ITS PRODUCT AND WHAT OPPORTUNITIES MIGHT BE

        19  FOR MICROSOFT.

        20  A.   YES.

        21           AND THERE IS (SIC) TWO THINGS.  ONE IS SIMPLY, DO

        22  WE UNDERSTAND THE BUSINESS WELL ENOUGH?  ARE THERE AVENUES

        23  OF DISTRIBUTION THAT WE SIMPLY DON'T KNOW ABOUT?  ARE

        24  CERTAIN ISP'S DOING A BETTER JOB OR SHIPPING MORE BROWSERS

        25  AROUND THE WORLD THAN WE KNOW ABOUT, AND CAN WE, BY
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         1  STUDYING NETSCAPE, UNDERSTAND WHAT OPPORTUNITIES THERE

         2  ARE?  MAYBE THEY'RE BEING MORE CLEVER THAN WE ARE, AND WE

         3  SHOULD TRY TO STUDY THAT AND SEE IF THERE IS (SIC) THINGS

         4  THAT WE SHOULD DO AS WELL.

         5  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1834,

         6  WHICH I WOULD OFFER AT THIS TIME.

         7           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

         8           THE COURT:  GOVERNMENT'S 1834 IS ADMITTED.

         9                         (GOVERNMENT'S EXHIBIT NO. 1834 WAS

        10                          ADMITTED INTO EVIDENCE.)

        11  BY MR. BOIES:

        12  Q.   THE TOP E-MAIL IS AN E-MAIL FROM YOU TO SUSAN

        13  NORBERG, DATED SEPTEMBER 17, 1996.  THE SECOND E-MAIL IS

        14  AN E-MAIL TO YOU FROM STEVEN WU, DATED SEPTEMBER 15, 1996;

        15  CORRECT?

        16  A.   THAT'S CORRECT.

        17  Q.   NOW, THIS E-MAIL HAS--THE WU E-MAIL--HAS TWO TYPE

        18  FONTS.

        19           CAN YOU EXPLAIN WHAT THE SIGNIFICANCE OF THAT IS.

        20  A.   WELL, TYPICALLY THAT WOULD MEAN THAT HE IS INSERTING

        21  HIS OWN COMMENTS INTO SOME OTHER PIECE OF--OF E-MAIL.  I

        22  DON'T KNOW WHERE THAT OTHER PIECE OF E-MAIL CAME FROM.  IT

        23  LOOKS LIKE THE BULLET POINTS ARE THINGS THAT HE IS

        24  COMMENTING TO, AND THE TEXT THAT BEGINS WITH THE LITTLE

        25  ARROWHEADS IS WHAT HE'S INSERTED.
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         1  Q.   AND WHO DID MR. WU WORK FOR?

         2  A.   HE WORKED FOR ME.

         3  Q.   NOW, IN THIS E-MAIL, THE THIRD BULLET POINT ASKS,

         4  "HOW HAVE WE IMPACTED THEIR ISP NAVIGATOR REVENUE WITH OUR

         5  IE LICENSING EFFORTS?"

         6           DO YOU SEE THAT?

         7  A.   YES.

         8  Q.   AND WHEN YOU OR MR. WU REFERS TO THEIR ISP NAVIGATOR

         9  REVENUE, THE REFERENCE IS TO NETSCAPE'S REVENUE FROM

        10  LICENSING NAVIGATOR TO ISP'S; CORRECT?

        11  A.   YES, I BELIEVE SO.

        12           I SHOULD ALSO ADD THAT I DON'T THINK THIS

        13  ORIGINAL E-MAIL CAME FROM ME BECAUSE OF THE TITLE.  THE

        14  TITLE OF THE E-MAIL, THE SUBJECT IS THIS FORWARD OF

        15  611:INTELLIGENCE.  AND SOME PEOPLE, STEVE WU IN

        16  PARTICULAR, HAD THIS SORT OF PARTICULAR CODE THAT THEY

        17  WOULD USE ON E-MAILS.  411 WAS KIND OF ASKING FOR

        18  INFORMATION.  THERE WAS ONE--I'M NOT GOING TO REMEMBER

        19  WHICH NUMBER IT IS--THAT MEANT VERY HIGH PRIORITY OR

        20  URGENT AND THEN 611.  SO, I KNOW I NEVER WOULD HAVE TITLED

        21  A PIECE OF MAIL WITH THAT NUMERIC TAGGING.

        22           SO, I SUSPECT THAT THE ORIGINAL MAIL WAS FROM

        23  STEVEN, AND NOW HE IS APPENDING INFORMATION THAT HE'S

        24  FOUND OUT ABOUT THAT.

        25  Q.   THIS WOULD HAVE BEEN WRITTEN EITHER BY YOU OR
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         1  SOMEBODY WORKING FOR YOU; IS THAT FAIR?

         2  A.   IT WAS NOT WRITTEN BY ME BECAUSE I KNOW NEVER IN MY

         3  LIFE HAVE I USED 611 IN ANY E-MAIL MESSAGE AS SOME SORT OF

         4  CODE.  IT WAS QUITE COMMON, AS I SAID FROM STEVEN.  I'M

         5  SURE STEVEN IS NOT THE ONLY PERSON IN THE COMPANY THAT

         6  DOES THAT.

         7  Q.   THERE HAS BEEN SOME TESTIMONY IN THIS TRIAL ABOUT HOW

         8  THESE PARAGRAPHS THAT, AS YOU SAY, HAVE ARROWHEADS AND AS

         9  SOME OTHER PEOPLE HAVE SAID HAVE CARROTS, ARE A WAY OF

        10  INDICATING THAT AN ORIGINAL E-MAIL IS BEING RESPONDED TO.

        11           IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        12  A.   YES.

        13  Q.   NOW, WHO IS IT THAT YOU'RE SAYING WAS PERSON WHO

        14  WROTE THE ORIGINAL E-MAIL?

        15  A.   WELL, I'M NOT SURE.  I BELIEVE IT'S STEVEN.  AND WHAT

        16  I SUGGESTED IS STEVEN WROTE THE ORIGINAL E-MAIL AND

        17  FORWARDED IT TO THE FOLKS THAT WORK FOR HIM IN AUSTRALIA

        18  TO GET THE ANSWERS TO THIS QUESTION.  HE GOT THE ANSWERS,

        19  AND MAYBE THEY CAME IN MULTIPLE PIECES OF E-MAIL OR

        20  SOMETHING, AND HE FORWARDED THE E-MAIL TO ME AND THEN

        21  TYPED IN HIS OWN COMMENTS.

        22           I DON'T KNOW IF THAT'S WHAT HAPPENED, BUT THAT

        23  COULD WELL BE.

        24  Q.   NOW, THESE QUESTIONS, "ONE, HOW MUCH ARE YOUR ISP'S

        25  PAYING FOR NAVIGATOR TODAY?  TWO, HOW MANY COPIES DO YOU
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         1  THINK THEY HAVE SHIPPED THIS QUARTER AND WILL SHIP NEXT

         2  QUARTER?  THREE, HOW HAVE WE IMPACTED NETSCAPE'S ISP

         3  NAVIGATOR REVENUE WITH OUR IE LICENSING EFFORTS?"  WERE

         4  THOSE QUESTIONS, QUESTIONS THAT, UNDER YOUR DIRECTION AND

         5  SUPERVISION, YOUR PEOPLE WERE ASKING PEOPLE GENERALLY

         6  TRYING TO FIND OUT WORLDWIDE?

         7  A.   CERTAINLY THE FIRST ONE, YES, BECAUSE AGAIN, IN ORDER

         8  TO FIGURE OUT THE NUMBER OF COPIES THEY DISTRIBUTE, YOU

         9  HAVE TO HAVE AN ASSUMPTION ABOUT WHAT THEIR REVENUE IS PER

        10  UNIT IN ORDER TO DO THE DIVISION AND GET NUMBER OF UNITS,

        11  SO WE CERTAINLY NEEDED TO HAVE ASSUMPTIONS ABOUT WHAT

        12  ISP'S WERE PAYING.  THAT'S VERY TRUE.

        13           THE SECOND QUESTION ABOUT--YEAH, THE NUMBER OF

        14  COPIES THAT THEY SHIPPED IS SORT OF A CHECK FOR THAT.

        15           SO, THOSE TWO QUESTIONS, YEAH, WE CERTAINLY WOULD

        16  HAVE TRIED TO KEEP TRACK OF AROUND THE WORLD.

        17  Q.   AND HOW ABOUT THIS THIRD QUESTION, WHICH IS, "HOW

        18  HAVE WE IMPACTED NETSCAPE'S ISP NAVIGATOR REVENUE WITH OUR

        19  LICENSING EFFORTS, OUR IE LICENSING EFFORTS?"

        20  A.   I WAS CERTAINLY INTERESTED IN UNDERSTANDING HOW WE

        21  IMPACTED THEIR DISTRIBUTION.  I WAS CERTAINLY INTERESTED

        22  IN UNDERSTANDING IF WE WERE CLOSING THE GAP BETWEEN THEIR

        23  DISTRIBUTION AND OUR DISTRIBUTION.  BUT OTHER THAN JUST--I

        24  HAD NO SPECIAL INTEREST IN THEIR--IN THEIR REVENUE OR

        25  WHETHER WE WERE REDUCING THEIR REVENUE.
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         1  Q.   DO YOU KNOW WHY MR. WU, WHO WORKS FOR YOU, WOULD HAVE

         2  ASKED THIS QUESTION?

         3  A.   IT COULD WELL BE HE IS INTERESTED IN IT.  I THINK

         4  THAT ANY TIME YOU HAVE COMPETITION BETWEEN TWO COMPANIES,

         5  YOU LOOK FOR WAYS IN WHICH YOU ARE--YOU'RE COMPETING

         6  SUCCESSFULLY WITH THAT COMPANY.

         7           SO, EVEN THOUGH IT IS NOT MATERIAL TO

         8  DISTRIBUTION, THE KEY QUESTION I HAD IN MIND, I COULD

         9  UNDERSTAND HIM BEING INTERESTED IN THIS, SURE.

        10  Q.   NOW, WHAT YOU'RE TESTIFYING TO IS THAT ALTHOUGH THE

        11  FIRST TWO QUESTIONS WERE QUESTIONS THAT YOU EXPECTED YOUR

        12  PEOPLE TO ASK, THE THIRD QUESTION WAS ONE HE SORT OF THREW

        13  IN ON HIS OWN?  IS THAT WHAT YOU'RE SAYING?

        14  A.   IT CERTAINLY WASN'T KEY TO WHAT WE WERE TRYING TO DO.

        15  I, MYSELF, FROM TIME TO TIME MAY WELL HAVE ASKED QUESTIONS

        16  ABOUT NETSCAPE'S REVENUE.  CERTAINLY I KNOW THAT THE

        17  FINANCE GUYS, BECAUSE THEY THOUGHT I HAD A GOT HANDLE ON

        18  THE IE CHANNEL, WOULD ASK ME WHAT I THOUGHT THEIR REVENUE

        19  MAY OR MAY NOT BE, BUT IT'S NOT THE KEY THINGS WE WERE

        20  LOOKING AT.

        21  Q.   LET ME TRY TO DISTINGUISH BETWEEN TWO THINGS,

        22  MR. MYHRVOLD.  ONE IS LOOKING AT THEIR REVENUE TO TRY TO

        23  UNDERSTAND THEIR BUSINESS.

        24  A.   UMM-HMM.

        25  Q.   WHICH YOU SAID YOU DID; CORRECT?
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         1  A.   YES, CLEARLY.

         2  Q.   AND THE OTHER IS LOOKING AT HOW THEIR REVENUE IS

         3  BEING AFFECTED BY MICROSOFT'S ACTIONS FOR PURPOSES OF

         4  TRYING TO FIGURE OUT HOW TO HURT NETSCAPE, WHICH IS WHAT

         5  YOU SAY YOU DID NOT TRY TO DO; CORRECT?

         6  A.   WE DID NOT TRY AND HURT NETSCAPE, NO.

         7  Q.   NOW, I WANTED TO DISTINGUISH THOSE TWO THINGS.

         8           AND LOOKING AT THE QUESTION THAT MR. WU ASKS HERE

         9  IN TERMS OF IMPACTING THE REVENUE, DO YOU INTERPRET THAT

        10  AS MEANING ADVERSELY EFFECT?

        11  A.   THAT COULD BE.  IMPACT SEEMS TO BE NEUTRAL.  IT'S HOW

        12  ARE YOU CHANGING IT.

        13  Q.   YOU DIDN'T THINK YOU WERE CHANGING NETSCAPE'S REVENUE

        14  BY YOUR LICENSING EFFORTS TO INCREASE IT, DID YOU, SIR?

        15  A.   WELL, I'M NOT DETERMINING NETSCAPE'S REVENUE--THEY

        16  ARE--AND THE SUCCESS OF THEIR PRODUCT.

        17           WHAT I'M TRYING TO DO IS UNDERSTAND HOW TO BEST

        18  RUN MY BUSINESS AND INCREASE DISTRIBUTION FOR INTERNET

        19  EXPLORER.

        20  Q.   MY QUESTION, SIR, WAS SIMPLY:  IF YOUR LICENSING

        21  EFFORTS WERE GOING TO AFFECT NETSCAPE'S REVENUE AT ALL, IT

        22  WAS CLEAR TO YOU THAT IT WAS GOING TO BE AFFECTING THOSE

        23  REVENUES BY LOWERING THEM; CORRECT?

        24  A.   I THINK THE FACT THAT WE OFFERED INTERNET EXPLORER

        25  FREE OF CHARGE TO ISP'S WOULD NOT HAVE AN UPWARD PRESSURE
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         1  ON THEIR PRICE.

         2  Q.   RIGHT.

         3  A.   NO, CERTAINLY NOT.

         4  Q.   I DID NOT THINK THAT WAS AN OBSCURE QUESTION.

         5           NOW, LET ME GO BACK TO GOVERNMENT EXHIBIT 343 AND

         6  THE E-MAIL THAT YOU RECEIVED THAT WAS FORWARDED TO YOU.

         7  AT THE BOTTOM OF THE FIRST PAGE--THIS IS THE ONE WHERE

         8  I'VE ALREADY REFERRED YOU TO THE SENTENCE THAT SAID,

         9  "NETSCAPE CAN NO LONGER MAKE ANY MONEY ON THE BROWSER IN

        10  THE OEM MARKET."

        11  A.   CORRECT.

        12  Q.   AND YOU SAID YOU DIDN'T KNOW ABOUT THE OEM MARKET.

        13           AND THE PRECEDING PARAGRAPH TALKS ABOUT ISP'S;

        14  RIGHT?

        15  A.   YES, IT DOES.  I DON'T KNOW WHY BENGT IS TALKING

        16  ABOUT ISP'S.  I DON'T THINK HE TALKS TO ISP'S, BUT THAT IS

        17  WHAT THE E-MAIL SAYS.

        18  Q.   AND WHAT THE E-MAIL SAYS IS IT'S BEEN A DIFFICULT JOB

        19  FINDING OUT INFORMATION WITH RESPECT TO NETSCAPE'S REVENUE

        20  BREAKDOWN; CORRECT?

        21  A.   I DON'T KNOW EXACTLY WHAT IT REFERS TO.  HE CERTAINLY

        22  THINKS THAT, YES, IT'S BEEN DIFFICULT TO FERRET SOME

        23  INFORMATION OUT THAT HE WAS LOOKING FOR.

        24  Q.   AND THE SUBJECT OF THIS E-MAIL IS NETSCAPE REVENUE

        25  BREAKDOWN; CORRECT?
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         1  A.   YES, BECAUSE THAT'S WHAT AMAR SEEMS TO HAVE LABELED

         2  IT IN HIS ORIGINAL E-MAIL.

         3  Q.   AND ONE OF THE THINGS THAT MR. AKERLIND SAYS IS THAT

         4  ONE OF THE REASONS IT'S THIS DIFFICULT IS BECAUSE ISP'S

         5  DON'T WANT TO TALK ABOUT IT BECAUSE THEY ALL KNOW WE'RE

         6  OUT TO GET THEM.

         7           DO YOU SEE THAT?

         8  A.   YES, I DO.  AND I'M NOT SURE EXACTLY WHAT "THEM"

         9  REFERS TO.  BENGT--ENGLISH IS NOT HIS FIRST LANGUAGE.

        10  CERTAINLY WE'RE NOT OUT TO GET ISP'S.

        11  Q.   NO, I WASN'T SUGGESTING THAT YOU WERE.

        12  A.   OKAY.

        13  Q.   THERE IS ONLY NETSCAPE LEFT; RIGHT, SIR?

        14  A.   HE MAY WELL BE REFERRING TO NETSCAPE, YES, THAT'S

        15  WHAT SEEMS LOGICAL.

        16  Q.   NOW, LET ME--

        17  A.   LET ME JUST ADD, SIR, THAT BENGT MAY THINK HE HAD

        18  SOME GOAL IN THE OEM CHANNEL OF GOING AFTER AND GETTING

        19  NETSCAPE.  I CERTAINLY FELT MY JOB WAS TO INCREASE THE

        20  DISTRIBUTION OF INTERNET EXPLORER, NOT TO GO AFTER

        21  NETSCAPE.  THE ONLY WAY I WAS GOING TO BE SUCCESSFUL WITH

        22  ISP'S IS IF I ESTABLISHED A SUCCESSFUL POSITIVE BUSINESS

        23  RELATIONSHIP WITH THEM, AND I DON'T THINK ANY ISP'S WOULD

        24  HAVE SHARED ANY INTEREST THAT WE EXPRESSED IN GOING AFTER

        25  NETSCAPE.
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         1  Q.   NO, INDEED, WHAT MR. AKERLIND IS SAYING IS THAT THE

         2  ISP'S DON'T WANT TO COOPERATE YOU AND GIVE YOU INFORMATION

         3  ABOUT NETSCAPE BECAUSE, IN MR. AKERLIND'S WORDS, THEY KNOW

         4  THAT MICROSOFT IS OUT TO GET NETSCAPE; CORRECT?  THAT'S

         5  WHAT HE SAYS HERE.

         6  A.   THAT'S WHAT HE SAYS.  I DON'T KNOW WHY BENGT IS

         7  TALKING TO ISP'S.  AS FAR AS I KNOW, HE DOESN'T TALK TO

         8  ISP'S.

         9           CERTAINLY, I HAD NO TROUBLE TALKING TO ISP'S,

        10  BUILDING POSITIVE BUSINESS RELATIONSHIPS WITH THEM, SO I

        11  WOULD HAVE TO DISAGREE WITH HIS CHARACTERIZATION OF THIS

        12  E-MAIL.  ISP'S DID WANT TO TALK TO ME.  THEY ABSOLUTELY

        13  WANTED AN ALTERNATIVE ON THE BROWSER, AND WE OFFERED THAT.

        14  Q.   WELL, MR. AKERLIND IS NOT TALKING HERE ABOUT WHETHER

        15  ISP'S WANTED BROWSER ALTERNATIVES, IS HE?

        16  A.   WELL, I DON'T KNOW WHAT HE'S REFERRING TO HERE

        17  EXACTLY BECAUSE I DON'T KNOW WHEN BENGT EVER TALKED TO

        18  ISP'S.

        19  Q.   WELL, YOU DON'T THINK HE JUST MADE THIS UP, DO YOU,

        20  SIR?

        21  A.   NO, I DON'T THINK HE MADE IT UP, BUT I DON'T KNOW

        22  WHAT HIS DATA IS BASED ON.  MAYBE IT'S BASED ON A SINGLE

        23  CONVERSATION.  MAYBE IT'S BASED ON SOMETHING THAT COMPAQ

        24  TOLD HIM.  I DON'T KNOW.

        25  Q.   DO YOU KNOW MR. AKERLIND?
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         1  A.   YES, I DO.

         2  Q.   IS HE A PERSON OF COMPETENCE AND INTEGRITY?

         3  A.   YES, HE IS.

         4           ALL OF US AT MICROSOFT WILL TYPICALLY SEND OR

         5  RECEIVE BETWEEN 50 AND 150 PIECES OF E-MAIL A DAY, SO THAT

         6  ADDS UP TO A HELL OF A LOT OF PIECES OF E-MAIL, AND WE

         7  CERTAINLY ALL--CATEGORICALLY ALL--MAKE MISTAKES

         8  OCCASIONALLY IN E-MAIL OR THINGS THAT ARE NOT VERY PRECISE

         9  WHEN LOOKED AT THEM TWO YEARS AND FOUR MONTHS LATER.

        10  Q.   YES.  NOW I'M NOT SUGGESTING THAT EVERYBODY ALWAYS

        11  EITHER IN E-MAIL OR CONVERSATION IS PRECISE AND ACCURATE,

        12  BUT IN TERMS OF THE SUBSTANCE OF WHAT IS BEING CONVEYED.

        13  IT'S PRETTY CLEAR WHAT MR. AKERLIND IS SAYING HERE.

        14           AND KNOWING MR. AKERLIND, YOU WOULD HAVE EXPECTED

        15  HIM TO HAVE SOME BASIS FOR HIM SAYING THAT; CORRECT, SIR?

        16  A.   YES.

        17           I CAN ALSO TELL YOU I DON'T AGREE WITH HIS

        18  STATEMENT, AND I DON'T KNOW WHAT HE'S TALKING ABOUT.

        19  Q.   OKAY.  NOW LET ME GO TO GOVERNMENT EXHIBIT 195, WHICH

        20  I WOULD OFFER AT THIS TIME.

        21           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

        22           THE COURT:  GOVERNMENT'S 195 IS ADMITTED.

        23                         (GOVERNMENT'S EXHIBIT NO. 195 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. BOIES:
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         1  Q.   THERE IS AN E-MAIL HERE FROM MR. WU TO YOU, DATED

         2  SEPTEMBER 16, 1996.

         3           DO YOU SEE THAT, SIR?

         4  A.   YES.

         5  Q.   AND IT SAYS, WITH RESPECT TO NETSCAPE, QUOTE, I THINK

         6  WE ARE DEFINITELY HITTING THEM WHERE IT HURTS IN REVENUE

         7  AND UNITS.

         8           DO YOU SEE THAT?

         9  A.   YES.

        10  Q.   DO YOU RECALL RECEIVING THIS E-MAIL?

        11  A.   NO, I DON'T.

        12           I WOULD POINT TO ONE THING, AND THAT IS THAT

        13  STEVEN WU, HERE AGAIN, USES THAT 611 CODE IN THE SUBJECT

        14  OF THE E-MAIL.  AND THAT WAS NOT SOMETHING THAT WAS

        15  FORWARDED ON, SO THAT MAKES ME THINK EVEN MORE THAT THAT

        16  PREVIOUS E-MAIL YOU SHOWED ME WAS FROM HIM.

        17  Q.   WHEN YOU SAY THAT'S NOT SOMETHING THAT WAS FORWARDED

        18  ON, THIS WAS FORWARDED ON TO YOU, WAS IT NOT, SIR?

        19  A.   YES.  THE E-MAIL WAS FORWARDED ON.  STEVEN CHANGED

        20  THE SUBJECT LINE, I THINK IS MY POINT.

        21  Q.   THAT IS, THIS HAS A SUBJECT LINE THAT'S DIFFERENT

        22  THAN THE SUBJECT LINE OF THE OTHER E-MAIL?

        23  A.   CORRECT.

        24  Q.   AND I TAKE IT PEOPLE THAT SEND E-MAILS ARE FREE TO,

        25  AND OFTEN DO, PUT IN A SUBJECT THAT RELATES TO THE E-MAIL
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         1  THEY'RE SENDING?

         2  A.   YES.

         3  Q.   NOW, I THINK I ASKED YOU WHETHER YOU HAD RECEIVED

         4  THIS E-MAIL, AND I'M NOT SURE WHAT YOU RESPONDED.

         5  A.   I'M SURE I RECEIVED THIS E-MAIL, EVEN THOUGH I DON'T

         6  RECALL.

         7  Q.   DID MICROSOFT, INSOFAR AS YOU ARE AWARE, ATTEMPT--OR

         8  DID YOU, IN YOUR GROUP, ATTEMPT TO QUANTIFY HOW MUCH YOU

         9  WERE, IN MR. WU'S WORDS, HITTING NETSCAPE WHERE IT HURTS

        10  IN REVENUE AND UNITS?

        11  A.   I CERTAINLY TRACKED OUR BROWSER DISTRIBUTION.

        12           I ALSO, ON AN ONGOING BASIS, TRIED TO TRACK

        13  NETSCAPE'S BROWSER DISTRIBUTION.  SO, CERTAINLY I LOOKED

        14  AT THOSE TWO COMPARISONS.

        15           AS I MENTIONED FROM TIME TO TIME, AMAR, WHO HAD

        16  A--WHO HAD THE ROLE OF DOING THE COMPETITIVE ANALYSIS OF

        17  NETSCAPE, AND SPECIFICALLY HE WAS MORE CONCERNED WITH

        18  REVENUE--WITH REVENUE, I MAY HAVE HELPED HIM COME UP WITH

        19  ASSUMPTIONS OR HE MAY HAVE BOUNCED IDEAS OFF OF ME OR

        20  ASKED ME FOR MY ADVICE.

        21  Q.   JUST SO THAT WE'RE CLEAR--AND AGAIN, I WANT TO GO

        22  BACK TO THE DISTINCTION I MADE BEFORE--I'M NOT NOW TALKING

        23  ABOUT JUST STUDYING THE REVENUES.  WHAT I'M ASKING ABOUT

        24  IS WHETHER YOU WERE STUDYING HOW NETSCAPE'S REVENUES WERE

        25  BEING HURT BY MICROSOFT'S CONDUCT.  WERE YOU PARTICIPATING
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         1  IN THAT AT ALL?

         2  A.   FOR MY BUSINESS, I TRACKED DISTRIBUTION, AND I CARED

         3  ABOUT DISTRIBUTION.  AMAR, I THINK AMAR'S JOB WAS TO

         4  ATTRACT THE REVENUES, SO HE MAY HAVE ASKED ME TO ESTIMATE

         5  THEIR BROWSER REVENUES FOR HIS GOAL OF HIS COMPETITIVE

         6  ANALYSIS, AND I'M SURE I WOULD HAVE OFFERED HIM

         7  ASSISTANCE.

         8  Q.   I ASSUMED THAT IF HE ASKED YOU, YOU WOULD HAVE.

         9           DID HE ASK YOU, AND DID YOU?

        10  A.   I'M SURE THAT HE DID ASK ME FROM TIME TO TIME WHAT I

        11  THOUGHT--I'M--I SEEM TO RECALL A MAIL OR TWO WHERE HE

        12  ASKED ME FOR MY ESTIMATE OF THEIR FUTURE QUARTER BROWSER

        13  REVENUE.  SO YES, I THINK I WAS ASKED, AND YES, I THINK I

        14  DID ASSIST HIM.

        15  Q.   AND DID YOU ALSO PARTICIPATE IN DISCUSSIONS AS TO HOW

        16  REDUCTIONS IN NETSCAPE'S REVENUE WOULD AFFECT NETSCAPE'S

        17  ABILITY TO CONTINUE TO INVEST IN IMPROVING ITS BROWSER?

        18  A.   I'M SURE THAT CROSSED MY MIND.  I DON'T KNOW IF I

        19  ENGAGED IN ANY DISCUSSIONS ON THAT OR NOT.

        20  Q.   DO YOU THINK YOU PROBABLY DID, SIR?

        21  A.   I REALLY DON'T KNOW.  I MAY HAVE.

        22  Q.   LET ME ASK YOU TO LOOK AT PAGE 208 OF YOUR

        23  DEPOSITION.

        24  A.   WHICH DEPOSITION WOULD THAT BE?

        25  Q.   THE APRIL 24, 1998, DEPOSITION.
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         1           AND LET ME BEGIN FOR CONTEXT WITH PAGE 207, IN

         2  WHICH YOU SAY THAT YOU, QUOTE, CERTAINLY WONDERED WHETHER

         3  NETSCAPE COULD KEEP UP THE PACE OF INNOVATION IF THEY

         4  WEREN'T MAKING MONEY FROM THAT CHANNEL, CLOSED QUOTE.

         5           AND THEN AT PAGE 208 I ASKED YOU A QUESTION, "DID

         6  ANYONE AT MICROSOFT EVER EXPRESS THAT IDEA TO YOU?"

         7           AND YOU SAY IN ANSWER, "PROBABLY"--AND THIS IS

         8  THE PORTION I WANT YOU TO FOCUS ON--"WE PROBABLY HAD

         9  DISCUSSIONS IN OUR GROUP, YOU KNOW, ABOUT THEIR PRICES

        10  DROPPING AND THEIR MAKING LESS MONEY AND THEM NOT HAVING A

        11  HUGE GROWTH OF BROWSERS THEY HAD IN THE PAST HOW MUCH THEY

        12  COULD CONTINUE TO INVEST.  YEAH, MY GUYS PROBABLY TALKED

        13  ABOUT THAT."

        14           NOW, IS IT FAIR TO SAY THAT WHEN YOU'RE TALKING

        15  ABOUT THEIR PRICES DROPPING AND THEIR MAKING LESS MONEY

        16  AND THEM NOT HAVING GROWTH AND HOW MUCH THEY COULD

        17  CONTINUE TO INVEST IN BROWSERS, YOU'RE TALKING ABOUT

        18  NETSCAPE?

        19  A.   YES, CERTAINLY I'M TALKING ABOUT NETSCAPE, BUT I

        20  WOULD GO ON TO ADD, SIR, IF YOU GO BACK UP TO THE ORIGINAL

        21  QUESTION IN THE DEPOSITION THAT YOU FLAG, I MAKE AN

        22  ADDITIONAL POINT.

        23           SO, AFTER I SAY I CERTAINLY WONDERED WHETHER THEY

        24  KEEP UP THE PACE OF INNOVATION IF THEY WEREN'T MAKING

        25  MONEY FROM THAT CHANNEL, IF YOU CONTINUE ON LINE 11, I
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         1  SAY, "BUT THAT'S MORE A QUESTION OF WHAT THEIR STRATEGY

         2  WOULD BE RATHER THAN WHAT THEIR CAPABILITY WOULD BE."

         3           SO, REALLY IT WOULD BE A QUESTION AS TO WHETHER

         4  NETSCAPE WOULD CHOOSE TO CONTINUE TO INVEST IN THE

         5  BROWSER.

         6  Q.   "IF THEY WEREN'T MAKING MONEY THERE," IS THE WAY IT

         7  ENDS; RIGHT?

         8  A.   YES, THAT'S CORRECT.

         9  Q.   I THINK THAT'S A USEFUL POINT.  WHAT YOU WERE SAYING

        10  THERE WAS THAT THERE WAS A QUESTION IN YOUR MIND, AND

        11  PERHAPS IN OTHERS, AS TO WHETHER NETSCAPE WOULD THINK IT

        12  MADE SENSE TO CONTINUE TO INVEST IN A PRODUCT THAT THEY

        13  WEREN'T MAKING MONEY IN; CORRECT?  THAT'S WHAT THEY SAY

        14  HERE.

        15  A.   THE POINT OF MY COMMENT IS THAT THEY DON'T HAVE TO

        16  MAKE MONEY FROM BROWSERS IN ORDER TO INVEST IN BROWSERS.

        17  THERE WAS NO CAUSAL RELATIONSHIP BETWEEN THOSE TWO.

        18  ANYBODY ASSOCIATED WITH THE INTERNET CERTAINLY UNDERSTANDS

        19  TODAY THERE IS NOT A HARD LINKAGE BETWEEN MAKING MONEY AND

        20  INVESTING HUGE AMOUNTS OF MONEY OR BEING WORTH HUGE

        21  AMOUNTS OF MONEY.

        22  Q.   LET'S LOOK AT LINES 8 THROUGH 16 AND THE WHOLE ANSWER

        23  HERE, AND I WANT TO FOCUS ON THE PORTION THAT YOU DIRECTED

        24  MY ATTENTION TO.  AT THE BEGINNING, WHICH IS WHERE I

        25  STARTED, YOU SAID, "I CERTAINLY WONDERED WHETHER NETSCAPE
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         1  COULD KEEP UP THE PACE OF INNOVATION IF THEY WEREN'T

         2  MAKING MONEY FROM THAT CHANNEL."

         3           AND THAT CHANNEL RELATED TO THE DISTRIBUTION OF

         4  IE THROUGH ISP'S; CORRECT, SIR?

         5  A.   YES.

         6  Q.   NOW, YOU THEN GO ON TO SAY, "BUT THAT'S MORE A

         7  QUESTION OF WHAT THEIR STRATEGY WOULD BE RATHER THAN WHAT

         8  THEIR CAPABILITY WOULD BE.  SO, REALLY IT WOULD BE A

         9  QUESTION AS TO WHETHER NETSCAPE WOULD CHOOSE TO CONTINUE

        10  TO INVEST IN THE BROWSER IF THEY WEREN'T MAKING MONEY

        11  THERE."

        12           AND I TAKE IT THAT WAS ACCURATE TESTIMONY THEN,

        13  AND YOU CONTINUE TO BELIEVE THE SAME NOW?

        14  A.   IT IS CERTAINLY ACCURATE TESTIMONY, YES, ABSOLUTELY.

        15  Q.   NOW, WE TALKED ABOUT THE IMPORTANCE OF THE ISP

        16  CHANNEL, AND I HAD ASKED YOU A QUESTION THAT I WANT TO

        17  FOLLOW UP WITH BEFORE I STOP.  I THINK I HAVE TWO MORE

        18  QUESTIONS OR TWO MORE SUBJECTS.  ONE IS, I SHOWED YOU

        19  YESTERDAY GOVERNMENT EXHIBIT 1553, AND I WOULD LIKE TO

        20  COME BACK TO THAT.  AND I'M INTERESTED IN PARAGRAPH TWO.

        21           AND YOU SAY HERE--AND THIS IS SOMETHING THAT YOU

        22  WROTE ON FEBRUARY 26TH, 1996--"THAT AT SOME POINT ALL

        23  BROWSERS WILL COME IN THE OPERATING SYSTEM, AND THIS WILL

        24  OBVIATE THE NEED FOR NETOPS TO SHIP THEM TO THEIR

        25  CUSTOMERS."
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         1           AND YOU TESTIFIED ABOUT THIS YESTERDAY, AND I

         2  THINK THE SUBSTANCE OF YOUR TESTIMONY WAS THAT THIS WAS

         3  DONE A FEW MONTHS AFTER YOU CAME INTO YOUR PRESENT

         4  POSITION OR YOUR POSITION THAT YOU HAD THEN, AND YOU WERE

         5  NOT SURE WHETHER, IN RETROSPECT, YOU AGREED WITH THIS

         6  STATEMENT.

         7  A.   YES.  AND IN FACT, IF YOU LOOK AT THE PARAGRAPH

         8  ENTITLED NUMBER ONE UP ABOVE THAT, I START OUT BY SAYING

         9  HOW ARE BROWSERS DISTRIBUTED?  DO WE KNOW THE PERCENTAGE

        10  OF ALL BROWSERS DISTRIBUTED THROUGH ISP'S, RETAIL BOXES,

        11  OEM'S, DOWNLOADS FROM THE NET, OTHER WAYS?  I THINK THIS

        12  IS AN IMPORTANT THING TO FIGURE OUT GENERALLY," AND SO IT

        13  GIVES YOU AN IDEA OF WHERE WE ARE IN THE MARKET.

        14           AT THIS POINT I DON'T HAVE ANY IDEA HOW BROWSERS

        15  ARE BEING DISTRIBUTED, AND I'M SUGGESTING THAT WE GO OFF

        16  AND STUDY THAT.

        17           SO YES, I WOULD HAVE TO SAY THAT I WAS VERY NEW

        18  IN THE JOB, AND WE WERE JUST TRYING TO FIGURE OUT THIS

        19  ENTIRE BUSINESS OF WORKING WITH ISP'S AT THIS POINT.

        20  Q.   JUST FOR CLARITY PURPOSES, YOU BEGIN BY SAYING, "HERE

        21  ARE THE FOUR ISSUES THAT CONCERN ME.  ONE WAS HOW OUR

        22  BROWSER IS DISTRIBUTED," AND THAT'S THE PARAGRAPH YOU JUST

        23  REFERENCED; RIGHT?

        24  A.   THAT'S CORRECT.

        25  Q.   NUMBER TWO IS FOR HOW LONG WILL NETOP/ISP BROWSER
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         1  DISTRIBUTION BE IMPORTANT?"  AND IT IS IN ANSWER TO THAT

         2  QUESTION THAT YOU WRITE, "AT SOME POINT ALL BROWSERS WILL

         3  COME IN THE OS, AND THIS WILL OBVIATE THE NEED FOR NETOPS

         4  TO SHIP THEM TO THEIR CUSTOMERS"; CORRECT?

         5  A.   YES.  AND THIS IS THE COMMENT THAT I SAID YESTERDAY I

         6  WOULD NOW DISAGREE WITH.

         7  Q.   YES.

         8           NOW, I ASKED YOU YESTERDAY WHETHER YOU WERE AWARE

         9  OF ANYBODY ELSE IN THE COMPANY THAT HELD THE VIEW THAT YOU

        10  SAY YOU NOW DISAGREE WITH, AND YOU SAID YOU THOUGHT MAYBE

        11  THERE WAS BUT YOU DIDN'T KNOW WHO THAT WAS.

        12           THE COURT:  WHICH IS IT THAT YOU DISAGREE WITH?

        13           MR. BOIES:  "AT SOME POINT ALL BROWSERS WILL COME

        14  IN THE OPERATING SYSTEM, AND THIS WILL OBVIATE THE NEED

        15  FOR NETOPS TO SHIP THEM TO THEIR CUSTOMERS."

        16           THE WITNESS:  YES, SPECIFICALLY.

        17           THE COURT:  THAT'S WHAT YOU DISAGREE WITH NOW?

        18           THE WITNESS:  THAT'S WHAT I DISAGREE WITH NOW.

        19  AND TO EXPLAIN WHY, AS I EXPLAINED YESTERDAY, OF COURSE

        20  OPERATING SYSTEMS WILL BE--SORRY.  OF COURSE, BROWSERS

        21  WILL BE SHIPPED IN THE OPERATING SYSTEM, BUT I DO NOT

        22  THINK THAT OBVIATES THE NEED FOR NETOPS TO DISTRIBUTE

        23  BROWSERS.  I THINK THAT NEED WILL CONTINUE.

        24           THE COURT:  ALL RIGHT.

        25  BY MR. BOIES:
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         1  Q.   AND WHAT I HAD ASKED YESTERDAY IS WHETHER YOU KNEW

         2  ANYBODY ELSE WHO AGREED WITH THE POINT OF VIEW THAT YOU

         3  SAY YOU NOW DISAGREE WITH.  AND IN LOOKING LATER INTO THIS

         4  PARAGRAPH, I NOTE THAT YOU WROTE THAT BILL'S VIEW IS THAT

         5  AS SOON AS WE PUT IE INTO WINDOWS 95, IT IS NO LONGER AN

         6  ISSUE, AND I THINK WE HAVE TO SHOW ISP DISTRIBUTION IS A

         7  REAL AND ONGOING ISSUE FOR SOME PERIOD OF TIME AND

         8  WORTHWHILE LOOKING AT.

         9           DO YOU SEE THAT?

        10  A.   YES, BUT THE SENTENCE BEGINS, "I'M AFRAID BILL'S VIEW

        11  IS THAT AS SOON AS WE PUT IE INTO WINDOWS 95, IT'S NO

        12  LONGER AN ISSUE, AND I THINK WE HAVE TO SHOW ISP

        13  DISTRIBUTION IS A REAL AND ONGOING ISSUE."

        14  Q.   YES.

        15  A.   SO, THERE I'M CONCERNED THAT PERHAPS BILL HAS NOT

        16  THOUGHT THROUGH THIS ISSUE AND WILL NOT CARE ABOUT MY

        17  BUSINESS AFTER WE SHIP WINDOWS 95.

        18  Q.   LET ME BE CLEAR.

        19           BILL HERE IS BILL GATES?

        20  A.   YES.

        21  Q.   OKAY.  AND WHAT YOU SAY IS, "AT SOME POINT ALL

        22  BROWSERS WILL COME IN THE OPERATING SYSTEM.  THIS WILL

        23  OBVIATE THE NEED FOR NETOPS TO SHIP THEM TO THEIR

        24  CUSTOMERS, BUT HOW LONG WILL THIS BE?  CERTAINLY FOR THE

        25  INSTALLED BASE ON WINDOWS 3.1, WINDOWS NT AND MAC, AND THE
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         1  WINDOWS 95 RETAIL CUSTOMERS (WHO DIDN'T BUY PLUS), ISP'S

         2  WILL HAVE TO SHIP A BROWSER.  SO, TO ME THIS IS ASKING AN

         3  OS INSTALLED BASE QUESTION.  HOW LONG DO WE EXPECT AN

         4  APPRECIABLE NUMBER OF WINDOWS 3.1, WINDOWS NT 3.5,

         5  WINDOWS 95 VERSION 1 AND OLD MAC MACHINES TO BE IN USE?

         6  SURELY, WE MUST HAVE A VIEW ON THIS."

         7           YOU THEN GO ON TO SAY IN THE VERY NEXT SENTENCE,

         8  "I'M AFRAID BILL'S VIEW IS THAT AS SOON AS WE PUT IE INTO

         9  WINDOWS 95, IT IS NO LONGER AN ISSUE, AND I THINK WE HAVE

        10  TO SHOW IE (SIC) DISTRIBUTION IS A REAL AND ONGOING ISSUE

        11  FOR SOME PERIOD OF TIME AND WORTHWHILE LOOKING INTO."

        12           NOW, IS IT FAIR TO SAY, SIR, THAT MR. GATES'S

        13  VIEW WAS EVEN MORE AGGRESSIVE THAN YOURS AT THIS TIME IN

        14  TERMS OF WHAT THE EFFECT WOULD BE OF PUTTING IE INTO

        15  WINDOWS 95?

        16  A.   WELL, I DON'T KNOW.  I'M SPECULATING ABOUT WHAT

        17  BILL'S POSITION MIGHT BE ABOUT MY BUSINESS.  IT'S CLEARLY

        18  MY FEAR THAT HE WON'T THINK WE HAVE TO CARE ABOUT ISP'S,

        19  AND I'M SPECULATING ABOUT THAT.  AND AS I DESCRIBED

        20  YESTERDAY, I DISAGREE WITH THE REASONING IN THIS E-MAIL.

        21  Q.   THE REASONING WAS YOUR REASONING AT THE TIME.

        22  A.   YES, IN FEBRUARY 1996, IN MONTH FOUR THAT I WAS ON

        23  THE JOB, THIS IS WHAT I WROTE; ABSOLUTELY TRUE.

        24  Q.   NOW, MR. GATES HAD BEEN ON THE JOB CONSIDERABLY

        25  LONGER AT THAT PERIOD OF TIME; CORRECT?
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         1  A.   HE HAD, BUT I THINK THE POINT IS THAT MICROSOFT WAS

         2  ONLY A COUPLE OF MONTHS--THREE MONTHS MAYBE--INTO THE

         3  BUSINESS OF WORKING WITH ISP'S.

         4           SO, I'M SORRY, BILL WAS NOT AN EXPERT ABOUT THE

         5  ISP CHANNEL AT THIS TIME; ABSOLUTELY NOT.

         6  Q.   WAS HE AN EXPERT OR DID HE, AT LEAST, HAVE A VIEW

         7  THAT HE KNEW WHAT THE FACTS WERE, EXPERT OR NOT, AS TO

         8  WHAT THE CONSEQUENCE WOULD BE OF PUTTING IE INTO

         9  WINDOWS 95?

        10  A.   WITH REGARD SPECIFICALLY TO THE ISP CHANNEL?

        11  Q.   YES, SIR.

        12  A.   NO, I'M NOT SURE HE WOULD HAVE A PARTICULAR POINT OF

        13  VIEW ON THAT.

        14  Q.   OKAY.

        15           MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.

        16           THE COURT:  ALL RIGHT.  MR. PEPPERMAN--OR

        17  MR. HOLLEY, RATHER, HOW LONG DO YOU THINK YOU WILL BE?

        18           MR. HOLLEY:  I THINK ABOUT 40 MINUTES, YOUR

        19  HONOR.

        20           THE COURT:  ALL RIGHT.  LET'S TAKE A BRIEF RECESS

        21  NOW.

        22           (BRIEF RECESS.)

        23           MR. HOLLEY:  GOOD AFTERNOON, YOUR HONOR.

        24                     REDIRECT EXAMINATION

        25  BY MR. HOLLEY:
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         1  Q.   MR. MYHRVOLD, I WOULD LIKE TO PICK UP WHERE MR. BOIES

         2  LEFT OFF.

         3           DO YOU HAVE UP THERE WITH YOU, SIR, GOVERNMENT'S

         4  EXHIBIT 1553, WHICH IS AN E-MAIL FROM YOU TO BRAD CHASE

         5  AND OTHERS, DATED FEBRUARY 26TH OF 1996?

         6  A.   YES, I DO.

         7  Q.   AND I WOULD LIKE TO DIRECT YOUR ATTENTION, SIR, TO

         8  THE SECOND PARAGRAPH, WHICH IS THE PARAGRAPH THAT

         9  MR. BOIES ASKED YOU QUESTIONS ABOUT.

        10           HE SUGGESTED THAT MR. GATES HAD A MORE AGGRESSIVE

        11  VIEW ABOUT THE IMPACT OF INCLUDING IE IN WINDOWS THAN YOU

        12  DID.

        13           DO YOU RECALL THAT, SIR?

        14  A.   YES.

        15  Q.   BASED ON YOUR EXPERIENCE IN THE TIME SINCE THIS

        16  E-MAIL WAS WRITTEN, HAS THE INCLUSION OF INTERNET EXPLORER

        17  IN WINDOWS ELIMINATED THE NEED FOR ISP'S TO DISTRIBUTE

        18  BROWSERS?

        19  A.   NO, ABSOLUTELY NOT.  AND I WOULD SAY THAT WE HAVE A

        20  FAIR AMOUNT OF DATA ON THIS SINCE WE SHIPPED IE 1.0 IN THE

        21  OEM VERSIONS OF WINDOWS AND IE 2.0 INTO THE OEM VERSION OF

        22  WINDOWS.  SO, WE CERTAINLY SHOULD REALIZE THAT SHIPPING

        23  INTERNET EXPLORER IN WINDOWS DOES NOT--DOES NOT MAKE OUR

        24  CASE.  AND IT'S VERY, VERY IMPORTANT FOR US TO CONTINUE TO

        25  GET ISP DISTRIBUTION.
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         1           AS I MENTIONED YESTERDAY, EVEN ONCE THE BROWSER

         2  IS IN THE OPERATING SYSTEM, IF YOU WANT TO UPDATE THAT

         3  BROWSER, IF YOU WANT TO UPDATE THAT BROWSER TECHNOLOGY, AS

         4  I'M SURE WE WILL WANT TO DO TO KEEP PACE WITH HOW QUICKLY

         5  THINGS CHANGE AND INNOVATE ON THE INTERNET, THEN WE WILL

         6  CERTAINLY SEEK TO USE ISP'S AS A DISTRIBUTION CHANNEL FOR

         7  UPGRADING EXISTING CUSTOMERS TO NEW VERSIONS OF INTERNET

         8  EXPLORER.

         9  Q.   DO I UNDERSTAND YOU CORRECTLY, MR. MYHRVOLD, THAT YOU

        10  DO NOT FORESEE ANY TIME IN THE NEAR FUTURE IN WHICH THE

        11  ISP CHANNEL WILL CONTINUE TO BE--WILL CEASE TO BE OF

        12  IMPORTANCE BECAUSE BROWSERS ARE PART OF OPERATING SYSTEMS

        13  GENERALLY?

        14  A.   THAT'S CORRECT.

        15  Q.   NOW I WOULD LIKE TO DIRECT YOUR ATTENTION, SIR, TO A

        16  DOCUMENT, GOVERNMENT EXHIBIT 211, WHICH BEGINS WITH AN

        17  E-MAIL FROM SUSAN NORBERG BUTCHER TO DARRELL SANDERS, AND

        18  MR. BOIES ASKED YOU A SERIES OF QUESTIONS ABOUT THIS

        19  DOCUMENT.  I'M INTERESTED IN THE CHART ON THE THIRD PAGE,

        20  WHICH, AS MR. BOIES' OBSERVED, IS A LITTLE BIT DIFFICULT

        21  TO READ.  MORE THAN A LITTLE BIT DIFFICULT TO READ.

        22           WHAT I'M INTERESTED IN KNOWING, MR. MYHRVOLD, IS

        23  ONCE YOU GO BELOW THE ISP'S AND ONLINE SERVICES THAT

        24  APPEAR EITHER IN THE ONLINE SERVICE FOLDER AND/OR IN THE

        25  INTERNET REFERRAL SERVER, WHAT DOES THE REFERENCE TO
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         1  IE-PREFERRED AS TO THE REMAINDER OF THE ISP'S ON THIS LIST

         2  MEAN?

         3  A.   THAT MEANS THAT THEY HAVE A LICENSE FROM MICROSOFT

         4  THAT REQUESTS THAT THEY MAKE INTERNET EXPLORER THEIR

         5  PREFERRED BROWSER.  IT DOES NOT MEAN THAT THEY'RE ACTUALLY

         6  SHIPPING INTERNET EXPLORER OR THAT THEY'RE SHIPPING

         7  INTERNET EXPLORER AS THEIR PREFERRED OR PRIMARY BROWSER.

         8  IT MEANS THEY HAVE A LICENSE THAT SAYS THAT.

         9           THE COURT:  YOU SAY IT REQUESTS THAT THEY MAKE IE

        10  PREFERRED.

        11           YOU'RE MEANING THAT THE LICENSE IS CONDITIONED ON

        12  ITS BEING PREFERRED?

        13           THE WITNESS:  YES.

        14           THE COURT:  IT DOESN'T SAY, "PLEASE, MAKE IT

        15  PREFERRED"?

        16           THE WITNESS:  IT DOES REQUIRE IT MAKES IT THEIR

        17  PREFERRED BROWSER.

        18           THE COURT:  OKAY.

        19           THE WITNESS:  BUT WE PLACED NO LIMITATION ON

        20  THAT.  WE DON'T PLACE ANY RESTRICTIONS ON THAT.  WE DON'T

        21  SAY THIS IS THE BEHAVIOR YOU MUST DO TO MEET THAT--TO MEET

        22  THAT CONDITION.

        23           THE COURT:  BUT THEY ARE ARGUABLY IN VIOLATION OF

        24  THEIR LICENSE IF THEY DON'T MAKE IT PREFERRED?

        25           THE WITNESS:  YES.
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         1           THE COURT:  WHETHER YOU ENFORCE IT OR NOT?

         2           THE WITNESS:  YES, BUT THE TERM ISN'T DEFINED,

         3  SIR, SO IT'S NOT JUST A MATTER OF--I THINK IT WOULD BE

         4  HARD TO ARGUE WHAT BEHAVIOR CONSTITUTED VIOLATING THAT

         5  TERM.

         6           THE COURT:  YOU'LL FIND THAT LAWYERS WILL ARGUE

         7  OVER ANYTHING.

         8           MR. HOLLEY:  WE'VE HAD AN OBJECT LESSON ON THAT,

         9  YOUR HONOR.

        10  BY MR. HOLLEY:

        11  Q.   MR. MYHRVOLD, I WOULD LIKE TO DIRECT YOUR ATTENTION,

        12  SIR, IF YOU STILL HAVE IT UP THERE, TO PAGE 207 OF YOUR

        13  APRIL 24TH, 1998, DEPOSITION WHICH MR. BOIES ASKED YOU A

        14  SERIES OF QUESTIONS ABOUT.  AND I'M PARTICULARLY

        15  INTERESTED IN YOUR ANSWER BEGINNING ON LINE 8 OF PAGE 207

        16  AND RUNNING DOWN TO LINE 16.

        17           DO YOU RECALL BEING ASKED QUESTIONS ABOUT THIS

        18  ANSWER, MR. MYHRVOLD?

        19           DO YOU HAVE THAT IN FRONT OF YOU, MR. MYHRVOLD?

        20  A.   YES, I DO.

        21           THE COURT:  PAGE 207?

        22           MR. HOLLEY:  PAGE 207, YOUR HONOR.  THE ANSWER

        23  THAT BEGINS ON LINE 8 AND RUNS TO LINE 16.

        24  BY MR. BOIES:

        25  Q.   DID NETSCAPE MAKE ITS WEB-BROWSING SOFTWARE FREE TO
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         1  ALL CUSTOMERS DURING THE SPRING OF 1998, MR. MYHRVOLD?

         2  A.   YES, THEY DID.

         3  Q.   AND DID THEY GO BANKRUPT AS A CONSEQUENCE?

         4  A.   NO, SIR, THEY DID NOT.

         5  Q.   NOW, YOU SAID IN RESPONSE TO A QUESTION FROM

         6  MR. BOIES THAT THERE WERE OTHER WAYS TO MAKE MONEY FROM

         7  BROWSERS APART FROM CHARGING FOR THE BROWSER ITSELF.

         8           CAN YOU EXPLAIN WHAT YOU MEANT BY THAT, SIR?

         9  A.   SURE.  NETSCAPE IS A GOOD EXAMPLE OF A COMPANY THAT

        10  WAS VERY NIMBLE ON ITS FEET AND CHANGED STRATEGY AND

        11  ENTERED MANY MARKETS QUITE SUCCESSFULLY.

        12           TODAY, YOU WILL SEE THEY'RE DOING A LOT WITH

        13  THEIR NETCENTER PORTAL, THEIR NETCENTER WEB SITE, TO

        14  DERIVE REVENUE.  IN FACT, MANY OF THE AGREEMENTS THAT THEY

        15  ACTUALLY CUT WITH ISP'S ALSO INVOLVED PAID ADVERTISING ON

        16  THE NETCENTER WEB SITE.

        17           MORE TO YOUR POINT, TODAY THEY'RE USING THE

        18  DISTRIBUTION OF THEIR BROWSER AND THE MARKET SHARE OF

        19  THEIR BROWSER TO HELP INCREASE THE VISITS AND--THE VISITS

        20  TO THEIR NETCENTER WEB SITE AND, THEREBY, DRIVING GREATER

        21  ADVERTISING REVENUE.

        22  Q.   NOW I WOULD LIKE TO MOVE ON TO A DIFFERENT TOPIC,

        23  MR. MYHRVOLD, AND I WOULD LIKE TO ASK YOU TO TAKE A LOOK,

        24  IF YOU WOULD, SIR, AT GOVERNMENT'S EXHIBIT 102.  DO YOU

        25  STILL HAVE THAT WITH YOU, SIR?  IT'S AN E-MAIL FROM YOU.
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         1  IT BEGINS WITH AN E-MAIL FROM YOU TO SUSAN NORBERG AND

         2  JEFF HUGHES REGARDING UUNET PIPEX.

         3  A.   I DO.

         4  Q.   OKAY.  NOW, MR. BOIES ASKED YOU CERTAIN QUESTIONS

         5  ABOUT THE FIRST E-MAIL ON THIS PAGE, THE ONE THAT I JUST

         6  REFERENCED, FROM YOU TO MS. NORBERG AND MR. HUGHES.

         7           DO YOU RECALL THAT, SIR?

         8  A.   YES, I DO.

         9  Q.   WAS THE SUGGESTION THAT MR. HUGHES MADE ABOUT TYING

        10  THE PAYMENT UNDER THE WINDOWS NT HOSTING AGREEMENT TO

        11  UUNET PIPEX'S SHIPPING OF INTERNET EXPLORER CARRIED OUT BY

        12  MICROSOFT?

        13  A.   NO.  I SENT THIS PIECE OF E-MAIL, AND THEN I FOLLOWED

        14  UP WITH A PHONE CALL TO JEFF HUGHES TO MAKE IT VERY CLEAR

        15  THAT IT WOULD NOT BE APPROPRIATE TO TIE THE PAYMENT OF THE

        16  FUNDS IN THE CONTRACT TO INTERNET--TO THEM SHIPPING

        17  INTERNET EXPLORER.  MY MESSAGE TO JEFF WAS IF THEY HAD MET

        18  THE TERMS OF THE AGREEMENT FOR ENTERING THE NT-HOSTING

        19  BUSINESS, THEN WE SHOULD PAY THEM THE MONEY THAT WE AGREED

        20  TO.

        21  Q.   DID ANY TERM OF THE AGREEMENTS THAT YOU REFERRED TO

        22  BETWEEN UUNET PIPEX AND MICROSOFT REQUIRE UUNET PIPEX TO

        23  USE INTERNET EXPLORER IN LIEU OF NETSCAPE NAVIGATOR?

        24  A.   PART OF THIS SAME AGREEMENT WAS OUR AGREEMENT TO PUT

        25  THEM ON THE REFERRAL SERVER.  AND THERE MAY WELL HAVE BEEN
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         1  CERTAIN CONDITIONS WITH THAT AGREEMENT ABOUT INTERNET

         2  EXPLORER, BUT THAT WAS CLEARLY SEPARATE FROM THE FUNDING

         3  TO PUT THEM INTO THE NT-HOSTING BUSINESS.

         4  Q.   I WOULD LIKE YOU TO LOOK, IF YOU WOULD, MR. MYHRVOLD,

         5  AT GOVERNMENT EXHIBIT 1789, WHICH MR. BOIES ASKED YOU A

         6  SERIES OF QUESTIONS ABOUT.  IT'S A SPREADSHEET DATED

         7  NOVEMBER 17TH OF 1997.

         8           MR. MYHRVOLD, IS THE DATA REPORTED FOR THE ISP'S

         9  THAT APPEAR ON THIS CHART COMPLETE, SIR?

        10  A.   NO.  YOU CAN CLEARLY SEE THAT THERE ARE MANY CELLS IN

        11  THIS SPREADSHEET THAT ARE NOT FILLED IN.

        12  Q.   WHAT CONSEQUENCE, IF ANY, IN YOUR MIND, MR. MYHRVOLD,

        13  IS THERE FOR THE PERCENTAGES THAT APPEAR ACROSS THE BOTTOM

        14  OF THIS CHART AS A RESULT OF THE INCOMPLETE NATURE OF THE

        15  DATASET?

        16  A.   WELL, CLEARLY, YOU CANNOT APPLY THE PERCENTAGES FROM

        17  THE ISP'S WHO ARE REPORTING TO US AGAINST THE ISP'S AS A

        18  WHOLE, BECAUSE THERE ARE MANY ISP'S WHO ARE NOT REPORTING

        19  OR REPORTING INCOMPLETE DATA.

        20           NOW, THAT BEING SAID, I DO BELIEVE WHERE WE

        21  GOT--WHEN WE GOT THE DATA, THAT IT WAS ACCURATE.

        22  Q.   NOW, LOOKING AT THE--

        23           THE COURT:  DID YOU TELL US THAT YOU STOPPED

        24  KEEPING THIS DATA AS OF APRIL OF '98?

        25           THE WITNESS:  I DON'T KNOW IF I DID, AND I THINK
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         1  WE STOPPED IT--I WOULD LIKE TO CHECK BEFORE I MADE THAT

         2  DEFINITIVE STATEMENT.  I BELIEVE WE STOPPED IT IN APRIL OF

         3  1998.

         4           THE COURT:  AND EVEN IF YOU STOPPED KEEPING IT,

         5  WOULD YOU NEVERTHELESS HAVE GONE AHEAD TO COMPLETE WHERE

         6  THE BLANKS APPEAR IN THE DATA FOR THE PERIOD FOR WHICH YOU

         7  WERE MAINTAINING THE DATA?  I'M JUST CURIOUS IF THERE ARE

         8  ANY MORE CURRENT FIGURES.

         9           THE WITNESS:  NO, SIR.  THIS IS--WELL, THERE

        10  IS--THERE IS (SIC) TWO COLUMNS HERE, JULY-SEPTEMBER, WHICH

        11  IS LABELED THE "FORECAST"; AND OCTOBER-DECEMBER, WHICH IS

        12  LABELED "PRELIMINARY."  THERE MAY BE ADDITIONAL DATA FOR

        13  THOSE TWO PERIODS.  THERE IS NO ADDITIONAL DATA FOR THE

        14  OTHER PERIODS.

        15  BY MR. HOLLEY:

        16  Q.   WITH RESPONSE TO HIS HONOR'S QUESTION ABOUT THE

        17  BLANKS IN THE DATA, MR. MYHRVOLD, CAN YOU EXPLAIN TO THE

        18  COURT WHY THESE FIELDS ARE BLANK.

        19  A.   SURE.  IT'S BECAUSE THE ISP'S DID NOT SUPPLY US WITH

        20  THAT DATA.  SINCE INTERNET EXPLORER WAS LICENSED TO THEM

        21  FREE OF CHARGE, IT WAS SOMETIMES DIFFICULT TO GET THEM TO

        22  REPORT THEIR DISTRIBUTION NUMBERS.  SOME PEOPLE WOULD NOT

        23  GIVE US THE DATA.  SOME PEOPLE WOULD GIVE US THE DATA ONLY

        24  FOR INTERNET EXPLORER AND NEGLECT TO FILL OUT ANY

        25  INFORMATION ON NON-MICROSOFT BROWSERS.
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         1  Q.   NOW, WITH REGARD TO THE FIRST OF THE ISP'S LISTED ON

         2  GOVERNMENT EXHIBIT 1789, WHICH IS NETCOM--AND I TAKE IT,

         3  GIVEN THE SECOND LISTING FOR NETCOM CANADA, THAT THIS IS

         4  JUST REFERRING TO NETCOM IN THE UNITED STATES--IS THAT

         5  RIGHT?--AS A PRELIMINARY MATTER.

         6  A.   THAT'S CORRECT.

         7  Q.   WHAT IS THE HIGHEST PERCENTAGE OF INTERNET EXPLORER

         8  RELATIVE TO TOTAL DISTRIBUTION OF WEB-BROWSING SOFTWARE BY

         9  NETCOM THAT IS REPORTED IN ACTUAL TERMS ON THIS CHART?

        10  A.   IT WOULD BE FOR THE PERIOD OF JANUARY 1ST TO MARCH

        11  31ST OF 1997, WHERE THEY SHIP TEN PERCENT OF THEIR

        12  BROWSERS AS IE.

        13  Q.   AND HOW DID THAT SHIPMENT PERCENTAGE RELATE TO THE

        14  THRESHOLD SPECIFIED IN THE AGREEMENT BETWEEN NETCOM AND

        15  MICROSOFT?

        16  A.   THE AGREEMENT SPECIFIED 50 PERCENT.

        17  Q.   WHAT ACTION, IF ANY, DID MICROSOFT TAKE AGAINST

        18  NETCOM AS A RESULT OF ITS FAILURE TO MEET THE DISTRIBUTION

        19  THRESHOLD SPECIFIED IN THE AGREEMENTS?

        20  A.   WELL, I'M SURE THAT WE PHONED THEM.  I'M SURE THAT WE

        21  VISITED THEM FROM TIME TO TIME TO SEE WHAT MORE WE COULD

        22  DO TOGETHER, SO THEY WOULD DISTRIBUTE MORE INTERNET

        23  EXPLORER.

        24  Q.   WERE THEY REMOVED FROM THE WINDOWS 95 REFERRAL

        25  SERVER, MR. MYHRVOLD?
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         1  A.   NO, SIR.

         2  Q.   WERE THEY TOLD THAT THEY WOULD BE IF THEY DIDN'T GET

         3  THEIR DISTRIBUTION PERCENTAGE UP?

         4  A.   NO, SIR.

         5  Q.   NOW, MR. BOIES ASKED YOU A SERIES OF QUESTIONS ABOUT

         6  MICROSOFT'S AGREEMENTS WITH WHAT WERE REFERRED TO AS

         7  BREADTH ISP'S.

         8           DO YOU RECALL THOSE QUESTIONS, SIR?

         9  A.   YES, I DO.

        10  Q.   WHAT PROMOTION AND DISTRIBUTION REQUIREMENTS ARE

        11  CONTAINED IN THOSE AGREEMENTS WITH BREADTH ISP'S?

        12  A.   AS WE JUST DISCUSSED WITH HIS HONOR, THOSE--THOSE

        13  AGREEMENTS DO NOT CONTAIN ANY PERCENTAGE REQUIREMENTS.

        14  NEITHER DO THEY GIVE AN ISP THE RIGHT TO APPEAR IN THE

        15  WINDOWS REFERRAL SERVER.  THAT IS SIMPLY A LICENSE THAT

        16  ALLOWS THEM TO DISTRIBUTE INTERNET EXPLORER FREE OF CHARGE

        17  AND CUSTOMIZE IT FOR THEIR SERVICE.

        18           THE ONLY LANGUAGE IN THAT CONTRACT IS THAT WE ASK

        19  THEM TO MAKE INTERNET EXPLORER THEIR PREFERRED BROWSER,

        20  BUT WE DO NOT DEFINE THAT TERM.  WE DO NOT PLACE

        21  LIMITATIONS OR RESTRICTIONS ON HOW THEY CAN INTERPRET

        22  THAT.

        23  Q.   NOW, IF I'M ONE OF THESE BREADTH ISP'S, MR. MYHRVOLD,

        24  HOW DO I ACTUALLY ENTER INTO THIS AGREEMENT WITH MICROSOFT

        25  THAT YOU JUST DESCRIBED?
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         1  A.   YOU GO UP TO OUR WEB SITE, AND THERE WE HAVE

         2  INFORMATION ON OUR WEB SITE ABOUT HOW TO LICENSE INTERNET

         3  EXPLORER.  AND WE HAVE AN ELECTRONIC COPY OF THE LICENSE

         4  AND A QUESTIONNAIRE THAT THEY FILL OUT, AND THEY CAN FILL

         5  THAT OUT AND EXECUTE THAT ENTIRELY ELECTRONICALLY.

         6  Q.   ON CROSS-EXAMINATION, MR. MYHRVOLD, YOU WERE ASKED A

         7  SERIES OF QUESTIONS ABOUT MICROSOFT'S MOTIVATION FOR

         8  INCLUDING AN INTERNET CONNECTION WIZARD IN WINDOWS AND

         9  ESTABLISHING THE WINDOWS 95 REFERRAL SERVER.

        10           DO YOU RECALL THAT, SIR?

        11  A.   YES, I DO.

        12  Q.   CAN YOU EXPLAIN TO THE COURT WHY MICROSOFT INVESTED

        13  THE AMOUNTS IT DID IN CREATING THE ICW AND ESTABLISHING

        14  THE NETWORK THAT PROVIDES THE BACKBONE FOR THE WINDOWS 95

        15  REFERRAL SERVER.

        16  A.   SURE.  AT THAT TIME, WE HAD A GOAL OF TRYING TO MAKE

        17  WINDOWS A GREAT WAY FOR USERS TO SIGN UP FOR THE INTERNET.

        18  THE INTERNET CONNECTION WIZARD AND THE REFERRAL SERVER, WE

        19  THOUGHT, WOULD BE A GREAT WAY TO ACHIEVE THAT GOAL BY

        20  MAKING IT EASY--ADDING FACILITIES WITHIN WINDOWS TO MAKE

        21  IT EASY FOR CUSTOMERS TO SIGN UP FOR THE INTERNET.  WE

        22  THOUGHT THAT WAS VERY ADVANTAGEOUS, BECAUSE CLEARLY THE

        23  INTERNET WAS A HUGE CONSUMER PHENOMENON.  MILLIONS OF

        24  PEOPLE WERE COMING ON TO THE INTERNET.  IF THEY WERE NOT

        25  DOING SO WITH OUR SOFTWARE PRODUCTS, THEY WOULD PROBABLY
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         1  DO SO WITH SOMEBODY ELSE'S SOFTWARE PRODUCTS, AND SO WE

         2  WANTED TO ADD THAT VALUABLE FEATURE TO OUR SOFTWARE TO

         3  HELP OUR CUSTOMERS GET ON THE INTERNET RATHER THAN FORCE

         4  THEM TO USE SOMEONE ELSE'S SOFTWARE.

         5  Q.   MR. MYHRVOLD, DOES THE PRESENCE OF THE INTERNET

         6  CONNECTION WIZARD IN WINDOWS 95 OR WINDOWS 98 PREVENT A

         7  USER OF A COMPUTER FROM TAKING ADVANTAGE OF SOME OTHER

         8  METHOD OF GAINING ACCESS TO THE INTERNET?

         9  A.   NO, OF COURSE NOT.

        10           AND STATISTICALLY SPEAKING, THEY DO.  IF YOU LOOK

        11  AT THE NUMBER OF PEOPLE SIGNING UP FOR THE INTERNET, ONLY

        12  A VERY, VERY SMALL PORTION DO SO USING THE INTERNET

        13  CONNECTION WIZARD.

        14           THERE IS A TABLE THAT I HAVE IN MY DIRECT

        15  TESTIMONY WHERE I SHOW THE ENTIRE HISTORY OF THE REFERRAL

        16  SERVER FROM THE FOURTH QUARTER OF '96 THROUGH THE THIRD

        17  QUARTER OF '98, WHICH WAS THE LATEST AVAILABLE DATA WHEN I

        18  WROTE MY TESTIMONY.  AND IT SHOWS THAT AT NO POINT WAS THE

        19  REFERRAL SERVER ACCOUNTING FOR MORE THAN A FEW PERCENTAGE

        20  POINTS OF THE TOTAL SIGNUPS FOR THE INTERNET DURING THAT

        21  PERIOD OF TIME.

        22           THE COURT:  WHAT'S YOUR EXPLANATION FOR THAT?  OR

        23  DO YOU HAVE ONE?

        24           THE WITNESS:  I DO, YOUR HONOR, AND THAT IS THAT

        25  THERE IS (SIC) MANY, MANY WAYS TO GET ON THE INTERNET, AND

                                                           52

         1  THE CONSUMERS TAKE ADVANTAGE OF THAT; THAT PEOPLE ARE

         2  AWARE OF THE INTERNET; THAT THEY RELY UPON THE ADVICE FROM

         3  FRIENDS; THEY TAKE ADVANTAGE OF CARPET-BOMBING; THEY KNOW

         4  THAT THERE ARE OTHER ICONS ON THE DESKTOP THAT THEY COULD

         5  TAKE ADVANTAGE OF, AND CLEARLY THEY DO.

         6           THE COURT:  OKAY.

         7  BY MR. HOLLEY:

         8  Q.   JUST SO THE RECORD IS CLEAR, IS THE TABLE THAT YOU

         9  JUST REFERRED TO IN YOUR ANSWER, MR. MYHRVOLD, THE ONE

        10  THAT APPEARS AT THE TOP OF PAGE 38 OF YOUR WRITTEN DIRECT

        11  TESTIMONY?

        12  A.   YES, I BELIEVE SO.

        13           YES, THAT IS THE CHART.

        14  Q.   AND CAN YOU TELL THE COURT HOW MICROSOFT OBTAINS THIS

        15  INFORMATION?

        16  A.   YES.  THERE ARE BASICALLY TWO WAYS IN WHICH WE

        17  COLLECT THE INFORMATION, OR HAVE COLLECTED THE

        18  INFORMATION, ON SIGNUPS FOR WINDOWS 95 AND WINDOWS 98.

        19           SINCE MAY 31ST OF 1997, WE'VE COLLECTED THE

        20  INFORMATION ELECTRONICALLY.  WE ADDED SOFTWARE TO THE

        21  REFERRAL SERVER SO WE WOULD REPORT BACK TO US WHENEVER

        22  ANYONE COMPLETED A SUCCESSFUL SIGNUP.  SO WE HAVE THAT

        23  DATA DIRECTLY.

        24           PRIOR TO THAT PERIOD OF TIME--SO, FOR 1996 AND

        25  THE FIRST QUARTER OF 1997--THAT DATA WAS GIVEN TO US
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         1  THROUGH REPORTS MADE BY ISP'S.

         2  Q.   NOW, MR. BOIES ASKED YOU IN CROSS-EXAMINATION SOME

         3  QUESTIONS SPECIFICALLY WITH REGARD TO THE AGREEMENTS THAT

         4  MICROSOFT HAD WITH ISP'S IN THE REFERRAL SERVER FOR

         5  WINDOWS 95.

         6           DO YOU RECALL THAT, SIR?

         7  A.   YES.

         8  Q.   AND AS A PRELIMINARY MATTER, HOW MANY ISP'S THAT HAD

         9  CONTRACTS WITH MICROSOFT RELATING TO THE REFERRAL SERVER

        10  ACTUALLY WENT TO THE TROUBLE OF IMPLEMENTING THE WORK THEY

        11  HAD TO DO TO APPEAR IN THE REFERRAL SERVER?

        12  A.   THERE WERE 14 COMPANIES WITH SIGNED REFERRAL SERVER

        13  CONTRACTS.  TWELVE OF THEM ACTUALLY ENDED UP IMPLEMENTING

        14  THE REFERRAL SERVER WORK.  AOL DID NOT, OR AT LEAST NOT AT

        15  THE TIME OF THIS TESTIMONY.  I BELIEVE THAT THEY HAVE

        16  DURING THIS COURT CASE.  AND GTE, AS I MENTIONED EARLIER,

        17  HAS NEVER DONE THE WORK TO IMPLEMENT THE REFERRAL SERVER.

        18  Q.   IS THAT BECAUSE GTE DECIDED TO LEAVE THE ISP

        19  BUSINESS, MR. MYHRVOLD?

        20  A.   NO, SIR.  THEY'RE A VERY SUCCESSFUL ISP.  THEY HAVE

        21  OVER A MILLION SUBSCRIBERS.  THEY ARE ONE OF THE MOST

        22  SUCCESSFUL TELEPHONE COMPANIES IN THE ISP BUSINESS.

        23           THEY DID SO, THEY TOLD US, BECAUSE THEY FELT THAT

        24  IT WAS MORE EFFECTIVE FOR THEM TO GO DIRECTLY TO THE OEM'S

        25  AND DO DEALS WITH OEM'S TO GET PLACEMENT ON THE DESKTOP,
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         1  SO THEY HAVE EXISTING RELATIONSHIPS WITH COMPAQ AND ACER

         2  AND HP AND FOUR OR FIVE OTHER OEM'S THAT DISTRIBUTE THE

         3  GTE INTERNET SERVICE THROUGH THE DESKTOP.

         4  Q.   MR. BOIES ASKED YOU ON CROSS-EXAMINATION A SERIES OF

         5  QUESTIONS ABOUT THE DISTRIBUTION THRESHOLD PROVISIONS OF

         6  MICROSOFT'S AGREEMENTS WITH ISP'S IN THE WINDOWS 95

         7  REFERRAL SERVER.

         8           DO YOU RECALL THOSE QUESTIONS, SIR?

         9  A.   YES, I DO.

        10  Q.   TO YOUR KNOWLEDGE, BASED ON YOUR EXPERIENCE IN

        11  DEALING WITH ISP'S, HAVE THOSE DISTRIBUTION THRESHOLD

        12  PROVISIONS IN THOSE CONTRACTS PREVENTED THOSE ISP'S FROM

        13  DISTRIBUTING NETSCAPE NAVIGATOR OR COMMUNICATOR TO THEIR

        14  CUSTOMERS?

        15  A.   NO, I DO NOT BELIEVE SO.  I DOCUMENT IN MY TESTIMONY

        16  THAT LOOKING AT THE ISP'S IN THE REFERRAL SERVER--IN FACT,

        17  JUST LOOKING AT FIVE ISP'S IN THE REFERRAL SERVER DURING

        18  THE PERIOD OF THE FOURTH QUARTER OF 1996 UP THROUGH 1997,

        19  THEY DISTRIBUTE 14 TO 15 MILLION COPIES OF NETSCAPE

        20  NAVIGATOR DURING THAT PERIOD OF TIME, AMONG THOSE FIVE

        21  ISP'S THAT TOLD US ABOUT THEIR NAVIGATOR DISTRIBUTION.

        22           SO NO, I DON'T THINK DISTRIBUTING 15 MILLION

        23  COPIES OF NETSCAPE NAVIGATOR COULD BE DEFINED AS

        24  FORECLOSURE.

        25  Q.   MR. BOIES ASKED YOU ABOUT NOT ONLY THE DISTRIBUTION
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         1  THRESHOLD PROVISIONS, BUT CERTAIN OTHER PROVISIONS IN THE

         2  ISP AGREEMENTS RELATING TO THE PROMOTION AND DISTRIBUTION

         3  OF INTERNET EXPLORER.

         4           CAN YOU EXPLAIN TO THE COURT, MR. MYHRVOLD, WHY

         5  THOSE PROVISIONS APPEAR IN THESE CONTRACTS?

         6  A.   FOR THE WINDOWS 95 CONTRACTS?

         7  Q.   I'M SORRY.  DID I SAY 98?  I MEANT 95.

         8  A.   I JUST WANTED TO CONFIRM.

         9           SURE, THIS IS A CO-MARKETING AGREEMENT.  WE WERE

        10  REFERRING CUSTOMERS TO THEM.  IN RETURN, WE WANTED THEM TO

        11  PROMOTE AND DISTRIBUTE OUR BROWSER, ESPECIALLY AT THE TIME

        12  WHEN WE ENTERED INTO THESE CONTRACTS IN 1996.  WE HAD VERY

        13  LITTLE MARKET SHARE.  WE WERE SINGLE-DIGIT MARKET SHARE.

        14  WE HAD NO DISTRIBUTION THROUGH MAJOR ISP'S, SO WE WANTED

        15  TO BE SURE THAT WE COULD HAVE THE ISP'S DISTRIBUTE AND

        16  PROMOTE OUR BROWSER.  WE WERE WORRIED THAT WE WOULD END UP

        17  GIVING CUSTOMERS TO COMPANIES THAT MAY NOT PROMOTE OR

        18  DISTRIBUTE OUR BROWSER, AND THEN WE WOULD JUST BE GIVING

        19  NEW CUSTOMERS TO NETSCAPE'S BROWSER.

        20  Q.   NOW, IN RESPONSE TO A QUESTION THAT MR. BOIES ASKED

        21  YOU ABOUT EARTHLINK, YOU SAID THAT EARTHLINK HAD A VARIETY

        22  OF CONTRACTS IN PLACE AT THE TIME YOU SIGNED YOUR CONTRACT

        23  RELATING TO THE DISTRIBUTION OF NETSCAPE NAVIGATOR.

        24           DID I UNDERSTAND YOU CORRECTLY, SIR?

        25  A.   YES, THAT'S CORRECT.
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         1  Q.   DID OTHER COMPANIES THAT YOU WERE SEEKING TO DO

         2  BUSINESS WITH BEGINNING IN THE FALL OF 1995, ALSO HAVE

         3  EXISTING CONTRACTS WITH NETSCAPE?

         4  A.   YES, THEY DID.  IN PARTICULAR, I WOULD ACTUALLY POINT

         5  THE REGIONAL BELL OPERATING COMPANIES.  THEY SIGNED

         6  AGREEMENTS WITH NETSCAPE DURING 1996.  AND IN PARTICULAR,

         7  FIVE OF THOSE LOCAL TELEPHONE COMPANIES ENTERED INTO AN

         8  AGREEMENT WITH NETSCAPE IN THE LATTER PART OF 1996 THAT

         9  HAVE (SIC) PREVENTED US, TO THIS DAY, FROM ESTABLISHING A

        10  RELATIONSHIP WITH THE--WITH THOSE FIVE TELEPHONE COMPANIES

        11  THAT ALLOWS THEM TO EVEN TREAT INTERNET EXPLORER ON AN

        12  EQUAL BASIS WITH NETSCAPE NAVIGATOR.

        13  Q.   WHEN YOU SAY YOU HAVE BEEN PREVENTED FROM ENTERING

        14  INTO AN ARRANGEMENT WITH THE REGIONAL BELL OPERATING

        15  COMPANIES THAT PROVIDES FOR EQUAL TREATMENT OF INTERNET

        16  EXPLORER AND NETSCAPE NAVIGATOR, WHAT IS THE BASIS OF THAT

        17  TESTIMONY, MR. MYHRVOLD?

        18  A.   CONVERSATIONS DIRECTLY WITH THOSE PHONE COMPANIES AND

        19  THEM SAYING WHAT THEY CAN AND WHAT THEY CANNOT DO, AND

        20  THEY TELL US THEY CANNOT SHIP OUT, SHIP OR PROMOTE

        21  INTERNET EXPLORER ON AN EQUAL BASIS WITH NETSCAPE

        22  NAVIGATOR.

        23  Q.   DID MICROSOFT ENTER INTO DISCUSSIONS WITH THE

        24  REGIONAL BELL OPERATING COMPANIES ABOUT APPEARING IN THE

        25  WINDOWS 95 REFERRAL SERVER, MR. MYHRVOLD?
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         1  A.   YES, WE DID.  AND IN PARTICULAR, WE HAD DISCUSSIONS

         2  THROUGH THE MIDDLE AND FALL OF 1996 ABOUT THIS.

         3           IN FACT, THEY CAME AND NEGOTIATED WITH US AS A

         4  GROUP ON THAT PARTICULAR ISSUE.  AND THEY REQUESTED THAT

         5  WE SOMEHOW CREATE A LEVEL OF PREFERENCE FOR THEIR

         6  COMPANIES THAT WE WERE NOT WILLING TO ACCOMMODATE BECAUSE

         7  IT WOULD MEAN DISADVANTAGING--DISADVANTAGING THE CUSTOMERS

         8  AND PARTNERS WE'D ALREADY SIGNED FOR THE REFERRAL SERVER.

         9           SO, IN PARTICULAR, THEY ASKED TO BE ALWAYS LISTED

        10  FIRST IN THE REFERRAL SERVER, OR TO BREAK THE REFERRAL

        11  SERVER UP INTO TWO PAGES:  THE FIRST PAGE THAT WOULD

        12  FEATURE JUST THE LOCAL TELEPHONE COMPANIES, AND THE SECOND

        13  PAGE THAT MIGHT FEATURE OTHER ISP'S.  AND WE DID NOT

        14  BELIEVE THAT WE COULD DO THAT GIVEN THE GOOD-FAITH

        15  RELATIONSHIPS THAT WE'D ENTERED INTO WITH OUR OTHER ISP

        16  PARTNERS.

        17           MR. HOLLEY:  I WOULD LIKE TO PLACE BEFORE THE

        18  WITNESS A SERIES OF DOCUMENTS THAT HAVE BEEN PREVIOUSLY

        19  MARKED AS DEFENDANT'S EXHIBITS 2357, 2358, 2359, 2360,

        20  2361 AND 2362.

        21           THE COURT:  COULD I HAVE THOSE NUMBERS AGAIN,

        22  MR. HOLLEY?

        23           MR. HOLLEY:  YES, YOUR HONOR.  2357, 2358, 2359,

        24  2360, 2361, AND 2362.

        25           (DOCUMENTS HANDED TO THE WITNESS.)
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         1  BY MR. HOLLEY:

         2  Q.   MR. MYHRVOLD, COULD YOU EXPLAIN TO THE COURT WHAT

         3  THESE DOCUMENTS REPRESENT.

         4  A.   THESE ARE SCREEN SHOTS FROM THE NETSCAPE WEB SITE

         5  THAT SHOWS (SIC) THEIR REFERRAL SERVER CALLED "ISP SELECT"

         6  WHICH THEY'VE IMPLEMENTED ON THEIR WEB SITE.

         7  Q.   HAVE YOU, YOURSELF, SIR, GONE TO THE NETSCAPE

         8  NETCENTER WEB SITE AND VIEWED THESE WEB PAGES WITHIN THE

         9  LAST FEW DAYS?

        10  A.   YES, I HAVE.

        11  Q.   AND DO THE--DO EXHIBITS 2357 THROUGH 2362 ACCURATELY

        12  REFLECT WHAT YOU SAW WHEN YOU WENT TO THE NETSCAPE

        13  NETCENTER WEB SITE?

        14  A.   YES, THEY DO.

        15           MR. HOLLEY:  YOUR HONOR, I OFFER DEFENDANT'S

        16  EXHIBIT 2357 THROUGH 2362.

        17           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        18           THE COURT:  DEFENDANT'S 2357 THROUGH 2362 ARE

        19  ADMITTED.

        20                         (DEFENDANT'S EXHIBIT NOS. 2357

        21                          THROUGH 2362 WERE ADMITTED INTO

        22                          EVIDENCE.)

        23  BY MR. HOLLEY:

        24  Q.   MR. MYHRVOLD, DIRECTING YOUR ATTENTION IN THE FIRST

        25  INSTANCE TO 2357, CAN YOU EXPLAIN TO THE COURT WHAT THE
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         1  ISP SELECT SECTION OF THE NETSCAPE NETCENTER WEB SITE IS?

         2  A.   SURE.  ISP SELECT IS THE REFERRAL SERVER THAT

         3  NETSCAPE HAS IMPLEMENTED ON THEIR WEB SITE TO ALLOW PEOPLE

         4  TO CHOOSE VARIOUS COMPANIES' INTERNET ACCESS OFFERS.

         5           NOW, SINCE THIS IS ALREADY ON THE WEB, THIS IS

         6  NOT SO MUCH DIRECTED AT NEW USERS AS IT IS DIRECTED AT

         7  PEOPLE WANTING TO SWITCH THEIR ISP.

         8  Q.   HOW, IF AT ALL, DOES THE PLACEMENT OF ISP'S ON

         9  DEFENDANT'S EXHIBIT 2357 RELATE TO YOUR CONVERSATIONS WITH

        10  THE REGIONAL BELL OPERATING COMPANIES?

        11  A.   I THINK THAT NETSCAPE HAS IMPLEMENTED EXACTLY WHAT

        12  THE PHONE COMPANIES ASKED US FOR, AND THAT WAS TO BE THE

        13  PREFERENTIAL PARTNERS TO BE LISTED FIRST.  AND YOU SEE

        14  HERE THAT THEY ALL HAVE THEIR LOGOS, ON THE FIRST SECTION

        15  UNDER FEATURED ISP'S, WHICH IS--HAS THAT NICE BACKGROUND

        16  COLOR, AND THEN EVERYONE ELSE IN THE REFERRAL SERVER IS

        17  RELEGATED TO ADDITIONAL ISP'S.

        18           FURTHERMORE, IF YOU GO OFF TO THE SIDE AND YOU

        19  LOOK AT THE POINT HERE THAT SAYS, "QUESTIONS, WHICH ISP'S

        20  SERVICE MY STATE?  WHAT IS AN ISP?", YOU GET A LISTING OF

        21  THE COVERAGE ZONES OF THESE FIVE TELEPHONE COMPANIES.

        22  Q.   NOW, MR. MYHRVOLD, DIRECTING YOUR ATTENTION TO THE

        23  BOTTOM OF THE FIRST PAGE AND TO THE TOP OF THE SECOND PAGE

        24  OF DEFENDANT'S EXHIBIT 2357, SIR, ARE ANY OF THESE ISP'S

        25  LISTED HERE AS ADDITIONAL ISP'S ALSO IN THE WINDOWS 95

                                                           60

         1  REFERRAL SERVER?

         2  A.   THEY'RE ALL IN THE WINDOWS 95 REFERRAL SERVER.

         3  Q.   NOW, MR. MYHRVOLD, LOOKING AT, FOR EXAMPLE,

         4  DEFENDANT'S EXHIBIT 2362, WHICH IS--FIRST OF ALL, COULD

         5  YOU TELL ME WHAT DEFENDANT'S EXHIBIT 2362 REPRESENTS.

         6  A.   YES.  THIS IS THE PAGE THAT YOU GET IF YOU CLICK ON

         7  THE SOUTHWESTERN BELL ICON ON THIS FIRST PAGE.  YOU JUMP

         8  TO THIS NEXT PAGE.

         9  Q.   AND HOW MANY REFERENCES TO MICROSOFT OR INTERNET

        10  EXPLORER APPEAR ON THIS EXHIBIT, SIR?

        11  A.   THERE ARE NO REFERENCES TO INTERNET EXPLORER ON THIS

        12  EXHIBIT.  NOTHING TO SUGGEST THAT INTERNET EXPLORER WILL

        13  BE MADE AVAILABLE TO THESE CUSTOMERS.

        14           AND, IN FACT, I WOULD DIRECT YOU TO THE LAST PAGE

        15  OF THIS EXHIBIT, PAGE THREE OF THREE, WHERE THERE IS IN

        16  THE MIDDLE OF THAT TEXT A HIGHLIGHTED SECTION THAT SAYS

        17  "PLEASE" OR A BOLDED SECTION THAT SAYS, "PLEASE NOTE:  WE

        18  ONLY PROVIDE TECHNICAL SUPPORT FOR OUR CUSTOMIZED VERSIONS

        19  OF NETSCAPE SOFTWARE."

        20           SO, NOT ONLY IS THERE NO NOTICE OF THE

        21  AVAILABILITY OF INTERNET EXPLORER, IT IS CLEARLY SAID THAT

        22  IF YOU WANT TECHNICAL SUPPORT FROM THIS ISP, YOU WILL NEED

        23  TO USE THEIR CUSTOMIZED VERSION OF THE NETSCAPE BROWSER.

        24  Q.   BASED ON YOUR REVIEW OF THE SITES MAINTAINED BY THE

        25  FIVE REGIONAL BELL OPERATING SYSTEMS--OPERATING COMPANIES
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         1  THAT ARE LINKED TO THE ISP SELECT PAGE, DO ANY OF THOSE

         2  SITES EITHER EXPRESSLY OR IMPLIEDLY TELL THEIR PROSPECTIVE

         3  CUSTOMERS THAT THEY HAVE A CHOICE OF BROWSERS?

         4  A.   NO, SIR.

         5           THERE IS AN OPTION OF GETTING A DIAL-UP KIT

         6  WITHOUT GETTING A BROWSER, BUT THERE IS NOTHING TO IMPLY

         7  THAT THERE IS A CHOICE OF BROWSERS AVAILABLE FROM THESE

         8  COMPANIES.

         9  Q.   WHEN YOU SAY THERE IS A CHOICE OF GETTING A DIAL-UP

        10  KIT WITHOUT A BROWSER, ARE YOU THINKING OF ANY PARTICULAR

        11  ONE OF THESE DOCUMENTS, JUST SO THE RECORD IS CLEAR?

        12  A.   YES.  BELL ATLANTIC.  ON THE SECOND PAGE OF THE BELL

        13  ATLANTIC, WHICH I GUESS IS DEFENDANT'S EXHIBIT 2359, THERE

        14  IS A LISTING OF A SOFTWARE PACKAGE CALLED BELL

        15  ATLANTIC.NET'S, DIALER ONLY (NO BROWSER INCLUDED).  THAT'S

        16  THE ONLY REFERENCE THAT I SEE IN ANY OF THESE PAGES.

        17  Q.   NOW, ON CROSS-EXAMINATION, I BELIEVE YOU TOLD

        18  MR. BOIES THAT YOU THOUGHT THAT THE INTERNET--THAT THE

        19  REFERRAL SERVER IN WINDOWS 95 WAS A GOOD VALUE FOR ISP'S.

        20           DID I UNDERSTAND YOU CORRECTLY?

        21  A.   YES, THAT'S CORRECT.

        22  Q.   AND WHEN YOU SAID THAT, DID YOU MEAN TO SUGGEST,

        23  MR. MYHRVOLD, THAT WAS IT CRITICAL TO AN ISP'S BUSINESS TO

        24  APPEAR IN THE REFERRAL SERVER?

        25  A.   NO, OF COURSE NOT.  IF YOU TAKE A LOOK AT THE CHART
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         1  ON PAGE 38 THAT WE HAD UP EARLIER, ONLY A VERY SMALL

         2  FRACTION, TWO OR THREE OR FOUR PERCENT OF ALL INTERNET

         3  EXPLORER SIGNUPS ARE COMING FROM THE WINDOWS REFERRAL

         4  SERVER, SO THAT CERTAINLY IS NOT A CRITICAL ELEMENT TO

         5  ANYONE'S BUSINESS.

         6           NUMBER TWO, AS I EXPLAINED, THERE ARE COMPANIES

         7  LIKE GTE WHICH HAVE SIGNED THE AGREEMENTS, HAVE SIGNED THE

         8  AGREEMENT FOR THE REFERRAL SERVER, BUT CHOSEN NOT TO

         9  IMPLEMENT IT BECAUSE THEY BELIEVE IT IS BETTER FOR THEIR

        10  BUSINESS TO PURSUE ARRANGEMENTS WITH OEM'S.

        11  Q.   MR. BOIES ASKED YOU--

        12           THE COURT:  ARE THERE SIMILAR FIGURES FOR THE

        13  NAVIGATOR?

        14           THE WITNESS:  NOT THAT I HAVE ANY ACCESS TO, SIR.

        15  I DO NOT KNOW WHETHER--I DO NOT KNOW HOW MANY SIGNUPS THEY

        16  GET.

        17           I WILL TELL YOU ANECDOTALLY.  IN THE EARLY DAYS

        18  OF THE REFERRAL SERVER, ISP'S WOULD COMPLAIN TO US THAT

        19  THE NETSCAPE REFERRAL SERVER ACTUALLY RESULTED IN--GAVE

        20  THEM MORE USERS THAN THEY GOT FROM THE MICROSOFT REFERRAL

        21  SERVER.

        22           BUT TO BE CLEAR, THAT WAS FEEDBACK THAT WE GOT IN

        23  EARLY 1997.  I DO NOT KNOW IF THAT'S TRUE TODAY.

        24  BY MR. HOLLEY:

        25  Q.   MR. MYHRVOLD, MR. BOIES ASKED YOU A NUMBER OF
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         1  QUESTIONS ON CROSS-EXAMINATION ABOUT THE MOTIVATION FOR

         2  MAKING INTERNET EXPLORER FREE TO ISP'S.

         3           DO YOU RECALL THAT, SIR?

         4  A.   YES.

         5  Q.   WHY DOES MICROSOFT PROVIDE INTERNET EXPLORER FREE OF

         6  CHARGE TO ISP'S IF MICROSOFT HAS INVESTED MONEY IN THE

         7  DEVELOPMENT AND MARKETING OF INTERNET EXPLORER?

         8  A.   I THINK WE ACTUALLY HAVE A LONG HISTORY OF MAKING

         9  COMPONENTS OF THE OPERATING SYSTEM AVAILABLE FREE OF

        10  CHARGE SEPARATE FROM THE OPERATING SYSTEM.  WE'VE DONE

        11  THAT MANY TIMES BECAUSE IT'S IMPORTANT TO US TO POPULARIZE

        12  THE TECHNOLOGY THAT WE PUT INTO THE OPERATING SYSTEM.  SO,

        13  FOR THINGS LIKE OBJECT LINKING AND EMBEDDING OR OPEN

        14  DATABASE; ODBC, OR OPEN DATABASE CONNECTIVITY; OR ANY

        15  NUMBER OF OTHER FEATURES OF WINDOWS WE ACTUALLY ALLOWED

        16  OTHER COMPANIES TO SHIP FREE OF CHARGE, AND WE'VE GIVEN

        17  AWAY, BECAUSE IN THE END, THAT HELPS POPULARIZE OUR

        18  TECHNOLOGY AND HELPS GET THIRD PARTIES TO BUILD ON TOP OF

        19  OUR TECHNOLOGY.  AND IF THEY DO THAT, THEN WE'RE GOING TO

        20  HAVE A MORE SUCCESSFUL OPERATING SYSTEM BUSINESS, AND

        21  WE'RE GOING TO MAKE MONEY IN THE FUTURE ON THE OPERATING

        22  SYSTEMS THAT WE DEVELOP AND ON THE UPGRADES TO THOSE

        23  OPERATING SYSTEMS.

        24  Q.   HOW, IF AT ALL, MR. MYHRVOLD, HAS SUPPLYING INTERNET

        25  EXPLORER FREE OF CHARGE TO ISP'S IMPACTED THEIR
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         1  BUSINESSES?

         2  A.   I THINK IT'S IMPACTED THEIR BUSINESS VERY FAVORABLY.

         3  CERTAINLY ANYONE IN THE ISP BUSINESS KNOWS HOW CHALLENGING

         4  IT IS TO MAKE MONEY, OR REALLY THAT MEANS HOW CHALLENGING

         5  IT IS TO EVEN BREAK EVEN.

         6           OF THE FIVE ISP'S IN THE UNITED STATES THAT ARE

         7  PUBLICLY TRADED--YES, THE FIVE--ONLY ONE OF THEM IS MAKING

         8  ANY MONEY, AND THEY DID SO ONLY, I BELIEVE, IN THE RECENT

         9  QUARTERS, AND HAVE NOT SHOWN A PROFIT FOR ANY OF THE FULL

        10  YEARS OF 1995, 1996, OR 1997.

        11           IN FACT, IF YOU TAKE A LOOK AT THE AMOUNT OF

        12  MONEY THAT AN ISP MIGHT MAKE OR LOSE ON A PER-SUBSCRIBER

        13  BASIS, AS I SHOW ON PAGE 49 OF MY DIRECT TESTIMONY, YOU

        14  CAN SEE THAT THESE COMPANIES WILL LOSE UP TO A COUPLE

        15  HUNDRED DOLLARS PER SUBSCRIBER.

        16           NOW, I THINK THE--SO, THE IDEA THAT YOU'RE GOING

        17  TO CHARGE THEM $20 FOR A BROWSER OR $20 FOR A BROWSER AND

        18  ANNUAL MAINTENANCE FOR FUTURE VERSIONS OF THAT BROWSER ON

        19  TOP OF THAT, IS NOT--CERTAINLY DOESN'T HELP THEM AT ALL.

        20  SO, I THINK THAT PART OF THE REASON WE HAVE BEEN

        21  SUCCESSFUL ABSOLUTELY IS THE BETTER ECONOMIC PROPOSITION

        22  WE'RE OFFERING ISP'S.

        23  Q.   MR. MYHRVOLD, BASED ON YOUR DEALINGS WITH ISP'S--

        24           THE COURT:  ALL THESE PEOPLE ARE LOSING MONEY?

        25           THE WITNESS:  YES, SIR, ABSOLUTELY.  PRODIGY HAS
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         1  JUST FILED TO GO PUBLIC.  THEY PLAN TO TRY AND RAISE A

         2  HUNDRED AND EIGHT MILLION DOLLARS FROM THE PUBLIC MARKETS

         3  IN THE NEXT MONTH, I BELIEVE.  THE REST OF THESE ARE ALL

         4  LOSING MONEY.

         5           I WOULD POINT TO MINDSPRING.  AND IF YOU TURN

         6  BACK ONE PAGE, YOU SEE THE QUARTERLY NET INCOME, AND THE

         7  FACT THAT MINDSPRING DID, IN THE FOURTH QUARTER OF 1997,

         8  START TO MAKE MONEY.  NONE OF THE OTHERS ARE MAKING MONEY.

         9           AND YOU CAN ALSO SEE THERE THE AMOUNTS OF MONEY

        10  THAT THEY'RE MAKING IS CERTAINLY NOT HUGE.

        11           THE COURT:  ALL RIGHT.

        12           MR. HOLLEY:  IN THE TOPSY-TURVY WORLD IN WHICH WE

        13  LIVE, YOUR HONOR, MINDSPRING'S VALUATION PROBABLY WENT

        14  DOWN WHEN THEY MADE MONEY.

        15  BY MR. HOLLEY:

        16  Q.   MR. MYHRVOLD, BASED ON YOUR EXPERIENCE OVER THE LAST

        17  THREE YEARS WORKING WITH ISP'S, IS THE ONLY REASON WHY

        18  MICROSOFT HAS BEEN GAINING SHARE WITH ISP'S THE ECONOMICS

        19  OF DISTRIBUTING INTERNET EXPLORER?

        20  A.   NO, CERTAINLY NOT.  I THINK THAT IS IMPORTANT BECAUSE

        21  IT HELPS THEIR BUSINESS, BUT THERE IS (SIC) MANY OTHER

        22  THINGS THAT WE HAVE DONE TO HELP ISP'S.

        23           FIRST, I WOULD SAY WE HAVE DONE A LOT OF THINGS

        24  IN THE PRODUCT.

        25           WE HAVE CHANGED INTERNET EXPLORER BASED ON ISP
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         1  FEEDBACK.

         2           WE HAVE EXCHANGED--WE'VE CHANGED OUR INTERNET

         3  EXPLORER ADMINISTRATION KIT BASED ON FEEDBACK FROM ISP'S.

         4           WE'VE TRIED TO IMPLEMENT PROGRAMS LIKE THE

         5  REFERRAL SERVER BASED, IN LARGE PART, ON FEEDBACK FROM

         6  ISP'S.

         7           WE'VE TAKEN THEIR FEEDBACK INTO ACCOUNT IN A WIDE

         8  RANGE OF PRODUCTS THAT WE DEVELOP, AND WE HAVE TRIED TO BE

         9  THE BEST POSSIBLE BUSINESS PARTNER FOR THEM.

        10  Q.   MR. MYHRVOLD, I WOULD LIKE TO MOVE ON TO A NEW

        11  SUBJECT.

        12           YOU SAID IN RESPONSE TO A QUESTION FROM MR. BOIES

        13  ON CROSS-EXAMINATION THAT MICROSOFT HAD WAIVED VARIOUS

        14  PROVISIONS OF THE WINDOWS 95 REFERRAL SERVER AGREEMENTS IN

        15  APRIL OF 1998.

        16           DO YOU RECALL THAT, SIR?

        17  A.   YES, I DO.

        18  Q.   CAN YOU EXPLAIN TO THE COURT WHY MICROSOFT WAIVED

        19  THOSE PROVISIONS.

        20  A.   SURE.  AS I HAVE ANSWERED QUESTIONS HERE, AS I HAVE

        21  DESCRIBED IN MY DIRECT TESTIMONY, WE WEREN'T ENFORCING

        22  THOSE PROVISIONS.  MANY OF THE PROVISIONS THAT WE WAIVED

        23  WE WEREN'T EVEN TRACKING, SO WHY IN THE WORLD MAINTAIN

        24  CLAUSES IN THE CONTRACT AND CONDITIONS IN THE CONTRACT

        25  THAT WE WEREN'T--THAT WE DIDN'T CARE ABOUT THAT WEREN'T
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         1  MATERIAL TO OUR BUSINESS, AND THAT WE ALSO EVEN HAD

         2  TROUBLE KEEPING TRACK OF?

         3           NOW, THERE IS (SIC) TWO THINGS.  ONE IS WHY WE

         4  DID IT.  THE OTHER IS THE TIMING OF WHY WE DID THAT IN

         5  APRIL OF 1998.  AND THE CATALYST FOR THAT REALLY WAS THE

         6  NEGATIVE PR THAT WE WERE GETTING ABOUT THESE CONTRACTS.

         7  LOTS OF PEOPLE THOUGHT THESE CONTRACTS--WERE USING THESE

         8  CONTRACTS TO CLAIM THAT WE WERE ANTICOMPETITIVE.  WE

         9  WANTED TO GET THAT ISSUE OFF THE TABLE.  SINCE THESE TERMS

        10  AND CONDITIONS WERE NOT MATERIAL TO OUR BUSINESS, WE WENT

        11  AHEAD AND DECIDED TO WAIVE THEM.  SO, WE WAIVED THE TERMS

        12  OF THE WINDOWS 95 REFERRAL SERVER, AND WE DID NOT

        13  IMPLEMENT ANY OF THESE TERMS AND CONDITIONS IN THE

        14  WINDOWS 98 REFERRAL SERVER CONTRACT.

        15  Q.   WELL, NOW THAT YOU HAVE MENTIONED THE WINDOWS 98

        16  REFERRAL SERVER CONTRACTS, WHICH WAS MY NEXT SUBJECT, CAN

        17  YOU TELL ME WHAT DISTRIBUTION THRESHOLD IS SET FORTH FOR

        18  ISP'S PARTICIPATING IN THE WINDOWS 98 REFERRAL SERVER?

        19  A.   THERE IS NO DISTRIBUTION LIMIT SPECIFIED WHATSOEVER.

        20  ISP'S CAN BE IN OUR REFERRAL SERVER AND DISTRIBUTE 100

        21  PERCENT NETSCAPE NAVIGATOR.

        22           THE ONLY THING WE ASK IN THE WINDOWS 98 REFERRAL

        23  SERVER IS THAT WE GET PARITY OF PROMOTION SO THAT THEY

        24  TREAT OUR BROWSER ON AN EQUAL BASIS ON ADVERTISING AND

        25  PROMOTION EQUAL TO ANY OTHER BROWSER.

                                                           68

         1  Q.   MR. MYHRVOLD, WHAT PLANS, IF ANY, DOES MICROSOFT HAVE

         2  TO REINSTITUTE THE DISTRIBUTION THRESHOLD PROVISIONS THAT

         3  WERE CONTAINED IN THE WINDOWS 95 REFERRAL SERVER

         4  AGREEMENTS?

         5  A.   WE HAVE NO PLANS TO DO THAT.

         6           MR. HOLLEY:  I HAVE NO FURTHER QUESTIONS, YOUR

         7  HONOR.

         8           THE COURT:  ALL RIGHT.

         9           TIME ESTIMATE, MR. BOIES?

        10           MR. BOIES:  ABOUT 20 MINUTES.

        11           THE COURT:  OKAY.  GO AHEAD.

        12                     RECROSS-EXAMINATION

        13  BY MR. BOIES:

        14  Q.   MR. MYHRVOLD, LET ME FIRST GO TO GOVERNMENT

        15  EXHIBIT 1553, WHICH WAS, I THINK, THE FIRST DOCUMENT THAT

        16  MR. HOLLEY USED WITH YOU.

        17           AND HE ASKED YOU A QUESTION ABOUT WHAT HAD BEEN

        18  THE EXPERIENCE OF MICROSOFT AFTER THE BROWSER WAS PUT IN

        19  WINDOWS 95.

        20           WHEN DID MICROSOFT PUT IE INTO WINDOWS 95, AS YOU

        21  USED THOSE WORDS IN THIS MEMO?

        22  A.   WE DID SO IN AN OEM SERVICE RELEASE KNOWN AS OSR2.  I

        23  BELIEVE THAT WE SHIPPED THAT TO OEM'S IN SEPTEMBER OF

        24  1996.  I BELIEVE IT WOULD HAVE SHOWN UP ON OEM MACHINES

        25  BEGINNING IN, I DON'T KNOW, OCTOBER, NOVEMBER, DECEMBER.
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         1  SOME OEM'S PROBABLY WEREN'T SHIPPING IT UNTIL THE NEW

         2  YEAR.

         3  Q.   SO, THIS IS SOMETHING THAT WOULD HAVE OCCURRED MAYBE

         4  ABOUT SEVEN MONTHS OR SO AFTER THIS MEMORANDUM WAS BEING

         5  WRITTEN; CORRECT?

         6  A.   YES, I THINK THAT'S RIGHT.

         7  Q.   AND WHAT WAS THE BROWSER THAT WAS INVOLVED IN OSR2?

         8  A.   INTERNET EXPLORER 3.0.

         9  Q.   SECOND, MR. HOLLEY ASKED YOU ABOUT GOVERNMENT EXHIBIT

        10  102, AND THIS IS THE MEMORANDUM WHERE YOU SAID THAT YOU

        11  THOUGHT IT WAS A GREAT IDEA TO TIE THE PAYMENT OF THE

        12  $500,000 TO PIPEX TO THEIR ACTUAL SHIPPING IE.  AND THEN

        13  YOU TOLD MR. HOLLEY THAT YOU FOLLOWED THIS UP WITH A PHONE

        14  CALL IN WHICH YOU SAID THAT IT WOULD BE INAPPROPRIATE TO

        15  DO THAT.

        16  A.   THAT'S CORRECT.  AND I THINK MY TESTIMONY SHOULD BE

        17  WHAT I MEANT--WHAT I MEANT IN THIS E-MAIL WAS I UNDERSTAND

        18  JEFF'S INITIATIVE, AND I APPLAUD THAT INITIATIVE, BUT IT'S

        19  NOT APPROPRIATE TO DO, AND I DID FOLLOW THAT UP WITH A

        20  PHONE CALL.

        21  Q.   WELL, WHEN YOU WROTE, "I ACTUALLY THINK TYING THE

        22  PAYMENT TO THEIR SHIPPING IE IS A GREAT IDEA, THOUGH I

        23  WOULD NOT DO THIS FORMALLY," YOU'RE SAYING WHAT YOU MEANT

        24  TO CONVEY BY THAT WAS THAT IT WAS INAPPROPRIATE AND IT

        25  SHOULDN'T BE DONE?
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         1  A.   I'M TRYING TO COMMUNICATE TWO THINGS.  JEFF HUGHES IS

         2  A REMOTE EMPLOYEE.  HE WORKS IN LONDON.  I PROBABLY ONLY

         3  SEE HIM FACE TO FACE TWO OR THREE TIMES A YEAR.  SO, IN

         4  E-MAIL WITH PEOPLE LIKE THAT, I ALWAYS TRY TO ENCOURAGE

         5  THEIR IDEAS BECAUSE I DON'T GET TO HAVE MUCH INTERACTION

         6  WITH THEM.

         7           SO, I'M TRYING TO DO TWO THINGS IN THIS E-MAIL.

         8  ONE, APPLAUD HIS INITIATIVE; TWO, SAY IT'S NOT

         9  APPROPRIATE.

        10  Q.   WHEN YOU'RE DEALING WITH A REMOTE EMPLOYEE AND YOU'RE

        11  SENDING HIM E-MAILS, WOULD YOU WANT TO BE CLEAR ABOUT WHAT

        12  YOU MEANT?

        13  A.   I BELIEVE THAT'S WHY I HAD THE FOLLOW-UP PHONE CALL,

        14  SIR.

        15  Q.   BECAUSE, I TAKE IT, THAT YOU WOULD NOW AGREE JUST

        16  READING THIS E-MAIL--

        17  A.   I WOULD NOW AGREE THIS IS NOT CLEAR.

        18  Q.   OKAY.  OR IF IT IS CLEAR, IT IS CLEAR IN THE

        19  OPPOSITION DIRECTION; CORRECT, SIR?

        20  A.   WELL, MY INTENTION IS ABSOLUTELY NOT CLEAR IN THAT

        21  E-MAIL; I AGREE WITH THAT.

        22  Q.   NOW, IS THERE ANY RECORD OF THIS TELEPHONE

        23  CONVERSATION THAT YOU SAY THAT YOU HAD?

        24  A.   THERE IS NOTHING LIKE A TELEPHONE LOG OR DIARY.  I

        25  PRESUME THAT--I DON'T KNOW IF THAT'S REPORTED BACK TO
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         1  MICROSOFT'S LONG-DISTANCE BILLS OR WHATEVER.  BUT NO, I

         2  DID NOT KEEP ANY NOTES FROM THAT CONVERSATION.

         3  Q.   OR CONFIRMING IT IN WRITING IN ANY WAY?

         4  A.   NO, I DON'T THINK SO.

         5  Q.   LET ME TURN TO NETCOM.  YOU HAVE SEVERAL TIMES

         6  MENTIONED THAT NETCOM ONLY HAS A 50 PERCENT SHIPMENT

         7  REQUIREMENT.

         8           HOW WAS THAT SHIPMENT REQUIREMENT AGREED TO, SIR?

         9  A.   WE NEGOTIATED IT WITH THEM.

        10  Q.   AND WHY DID THEY GET A 50 PERCENT REQUIREMENT?

        11  A.   I DON'T REMEMBER ANY PRECISE REASON.  THEY WERE, I

        12  BELIEVE, THE FIRST COMPANY TO SIGN INTO THE REFERRAL

        13  SERVER.  THEY WERE AN IMPORTANT ISP.  WE CERTAINLY WANTED

        14  THEIR BUSINESS.

        15  Q.   OKAY.  ISN'T IT A CASE, MR. MYHRVOLD, THAT THE REASON

        16  THAT THEY GOT THE 50 PERCENT REQUIREMENT WAS THAT WAS THE

        17  RESULT OF ASSUMING THAT THEY WOULD SHIP 90 PERCENT IE IN

        18  CHANNELS THEY CONTROLLED AND 20 PERCENT IE IN OTHER

        19  CHANNELS THAT THEY DIDN'T EVEN CONTROL?

        20  A.   I DON'T KNOW, SIR.

        21  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 807.

        22           MR. BOIES:  I WOULD OFFER GOVERNMENT EXHIBIT 807

        23  AT THIS TIME.

        24           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  WHAT IS IT?
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         1           MR. BOIES:  THIS IS AN E-MAIL FROM BILL SNYDER TO

         2  MR. MYHRVOLD, MR. BALLMER, MR. CHASE, MR. MARITZ,

         3  MR. SILVERBERG AND SOME OTHER PEOPLE, DATED JULY 9, 1996.

         4           AND ATTACHED TO THIS STRING OF E-MAILS IS AN

         5  ATTACHMENT THAT SHOWS VARIOUS CHANNELS OF NETCOM'S

         6  DISTRIBUTION, ONE COLUMN LABELED "CONTROLLED" AND ONE

         7  COLUMN LABELED "CUSTOMER-DRIVEN," WHICH IS THE THIRD PAGE

         8  OF THE EXHIBIT.

         9  BY MR. BOIES:

        10  Q.   CORRECT, SIR?

        11  A.   YES.

        12  Q.   AND WHAT MR. SNYDER WRITES HERE TO YOU AND OTHERS,

        13  THAT NETCOM BELIEVES THEY CAN CONTROL THE CHANNELS ON THE

        14  LEFT TO A LARGE EXTENT, AND THOSE ARE THE CHANNELS LISTED

        15  UNDER THE HEADING "CONTROLLED" ON THE THIRD PAGE; CORRECT?

        16  A.   YES, I THINK SO.

        17  Q.   AND WHEN MR. SNYDER WRITES THAT NETCOM BELIEVES THAT

        18  THEY CAN CONTROL THOSE CHANNELS TO A LARGE EXTENT, HE'S

        19  TALKING ABOUT THEIR ABILITY TO CONTROL WHAT BROWSER IS

        20  USED; CORRECT?

        21  A.   YES, I THINK SO.

        22  Q.   MR. SNYDER GOES ON TO SAY THE CHANNELS IN THE RIGHT

        23  ARE MORE DEMAND-DRIVEN AND, IN MANY CASES, ARE BROUGHT TO

        24  NETCOM BY NETSCAPE.

        25           DO YOU SEE THAT?
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         1  A.   YES, I DO.

         2  Q.   AND WHEN HE'S TALKING ABOUT THE CHANNELS ON THE RIGHT

         3  BEING DEMAND-DRIVEN, HE MEANS THAT NETCOM DOESN'T HAVE

         4  CONTROL, OR AS MUCH CONTROL, OVER WHAT BROWSER IS USED;

         5  CORRECT?

         6  A.   YES, I THINK THAT'S RIGHT.

         7  Q.   AND HIS NEXT SENTENCE SAYS, "WE AGREED ON A 50

         8  PERCENT FLOOR BASED ON ASSUMPTIONS OF 90 PERCENT IE AND

         9  CONTROL CHANNELS AND 20 PERCENT IN DEMAND-DRIVEN

        10  CHANNELS."

        11           DO YOU SEE THAT?

        12  A.   YES, I DO.

        13  Q.   AND YOU DON'T HAVE ANY REASON TO DOUBT THAT THAT'S

        14  ACCURATE, DO YOU, SIR?

        15  A.   NO.  I'M SURE THAT BILL SENT THIS E-MAIL SINCERELY,

        16  AND I THINK THAT THIS IS A DISCUSSION OF PROBABLY HOW HE

        17  SAT DOWN WITH FOLKS AT NETCOM AND MADE THEM COMFORTABLE

        18  WITH A 50 PERCENT SHIPMENT OF IE.  I THINK IT SHOWS HE'S

        19  PROBABLY A PRETTY GOOD SALESMAN.

        20  Q.   AND AS A RESULT OF THAT SALESMANSHIP, HE WAS

        21  EXPECTING TO GET 90 PERCENT OF NETCOM'S SHIPMENTS OF

        22  BROWSERS IN THE CHANNELS THAT NETCOM CONTROLLED; CORRECT,

        23  SIR?

        24  A.   WELL, I THINK THIS IS HOW THEY DISCUSSED IT AND

        25  REACHED AN AGREEMENT WITH NETCOM.  I THINK THAT'S WHAT IT
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         1  SHOWS.  IF WE HAD EXPECTED THEM TO DICTATE 90 PERCENT IN

         2  THEIR CONTROLLED CHANNELS, WE COULD HAVE PUT THAT INTO THE

         3  CONTRACT, BUT WE DID NOT.

         4  Q.   ONE MORE POINT ON NETCOM.

         5           DID I HEAR YOU RIGHT TO SAY THAT THE END OF 1996,

         6  OR MAYBE IT WAS THE END OF 1997, THAT NETCOM WAS ONLY

         7  SHIPPING TEN PERCENT INTERNET EXPLORER?

         8  A.   NO, THAT WAS FOR ONE PARTICULAR QUARTER.

         9  Q.   WHAT QUARTER WAS THAT, SIR?

        10  A.   I THINK IT WAS THE FIRST QUARTER OF 1997.

        11  Q.   SO, YOU DIDN'T MEAN TO IMPLY THAT THAT WAS WHAT

        12  NETCOM GENERALLY SHIPPED AT?

        13  A.   NO.  I WAS POINTING OUT THAT THAT WAS ACTUALLY THE

        14  HIGH-WATER MARK IN 1997, FOURTH QUARTER OF 1996, FOR

        15  NETCOM.

        16  Q.   THE HIGH-WATER MARK WAS THEM SHIPPING TEN PERCENT?

        17  A.   CORRECT.

        18  Q.   BY HIGH-WATER MARK, YOU MEAN THAT'S THE BEST IT GOT?

        19  A.   OF THE NUMBERS THAT THEY HAVE REPORTED TO US, YES.

        20           THE COURT:  THAT'S WHAT 1789 SHOWS.

        21           MR. BOIES:  YES, YOUR HONOR.

        22           WHAT I WOULD NOW LIKE THE WITNESS TO DO IS LOOK

        23  AT GOVERNMENT EXHIBIT 366.

        24           THE COURT:  OKAY.

        25           (DOCUMENT HANDED TO THE WITNESS.)
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         1  BY MR. BOIES:

         2  Q.   NOW, THIS ALSO IS A LITTLE HARD TO READ, BUT IT'S

         3  EASIER TO READ THAN THE OTHER CHART.

         4           AND IN THE BOTTOM THIRD OF THE PAGE--

         5           THE COURT:  THIS IS IN EVIDENCE?

         6           MR. BOIES:  YES, IT IS, YOUR HONOR.  IT'S ALREADY

         7  IN EVIDENCE.

         8  BY MR. BOIES:

         9  Q.   AND THIS IS A CHART OF WHAT HAS BEEN REFERRED TO AS

        10  THE DEPTH-ACCESS ISP'S; CORRECT, SIR?

        11  A.   CAN YOU GIVE ME A MINUTE HERE?

        12  Q.   CERTAINLY.  WHEN YOU ARE FINISHED AND ARE PREPARED TO

        13  ANSWER SOME QUESTIONS ON IT, LET ME KNOW.

        14           (WITNESS REVIEWS DOCUMENT.)

        15  A.   OKAY.  I THINK THIS IS A COMBINATION OF DEPTH AND

        16  BREADTH ISP'S.  THERE ARE SOME ISP'S ON HERE WHO ARE QUITE

        17  LARGE.  THERE IS (SIC) OTHERS WHO ARE QUITE, QUITE SMALL.

        18  AND I'M SURE MY GROUP DID NOT MAINTAIN A REGULAR CONTACT

        19  WITH ISP'S, YOU KNOW, OF A THOUSAND OR UNDER A THOUSAND

        20  SUBSCRIBERS.

        21  Q.   THIS IS HEADED "DEPTH-ACCESS ISP'S"; CORRECT, SIR?

        22  A.   YES, IT IS.

        23  Q.   AND I'M NOT SUGGESTING THEY ALL ARE DEPTH-ACCESS.  I

        24  AGREE WITH YOU THAT A NUMBER OF THESE IS SMALL, BUT THAT'S

        25  THE WAY THE CHART IS PREPARED; CORRECT?
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         1  A.   THAT'S HOW IT'S TITLED, YES.

         2  Q.   NOW, ONE OF THE DOCUMENTS HERE, OR ONE OF THE ISP'S

         3  HERE IS NETCOM; CORRECT?

         4  A.   YES.

         5           THE COURT:  WHERE IS IT?

         6           THE WITNESS:  IT'S ABOUT THE SEVENTH ISP DOWN

         7  UNDER "IE NOT DEFAULT" AT THE BOTTOM OF THE PAGE, BOTTOM

         8  THIRD.

         9           THE COURT:  OKAY.  I SEE IT.

        10           MR. BOIES:  YOU MAY OR MAY NOT BE ABLE TO MAKE IT

        11  OUT BETTER ON THE SCREEN.

        12           THE COURT:  OKAY.

        13  BY MR. BOIES:

        14  Q.   MR. MYHRVOLD, THIS SHOWS THAT NETCOM HAS

        15  APPROXIMATELY 500,000 OR 580,000 SUBSCRIBERS; IS THAT

        16  RIGHT?

        17  A.   THAT IS WHAT THAT NUMBER IS, YES.

        18  Q.   AND IS THAT APPROXIMATELY ACCURATE, ACCORDING TO YOUR

        19  UNDERSTANDING, AS OF THIS TIME?

        20  A.   WELL, I'M NOT SURE EXACTLY WHAT "THIS TIME" IS.

        21  Q.   ISN'T THAT INDICATED UP AT THE VERY TOP OF THE PAGE,

        22  SIR?

        23  A.   WELL, FY 96 MIDYEAR REVIEW.  OKAY.  SO, THAT WOULD BE

        24  OUR FISCAL YEAR 1996, WHICH I BELIEVE WOULD HAVE MADE

        25  THIS--JANUARY OF 1996?  THAT CAN'T BE RIGHT.

                                                           77

         1  Q.   COULD THAT BE FISCAL YEAR 1998 MIDYEAR REVIEW?

         2  A.   LOOKS LIKE A SIX TO ME, BUT IT WOULD MAKE MORE SENSE

         3  TO ME IF IT WAS FY 98.

         4  Q.   IF YOU LOOK AT AOL, THEY'VE GOT 9,000 SUBSCRIBERS

         5  HERE; RIGHT?

         6  A.   NINE MILLION.

         7  Q.   NINE MILLION, YES.

         8  A.   YES.  SO, THAT CERTAINLY WOULD HAVE BEEN LATER THAN

         9  JANUARY OF '96.

        10           COULD IT HAVE BEEN JANUARY OF '98?  YEAH, THAT

        11  COULD HAVE BEEN JANUARY OF '98.

        12  Q.   AND THE FISCAL YEAR FOR MICROSOFT RUNS FROM THE LAST

        13  TWO QUARTERS OF ONE CALENDAR YEAR AND THE FIRST TWO

        14  QUARTERS THE NEXT CALENDAR YEAR?

        15  A.   IT'S ACTUALLY JUNE 30 FISCAL YEAR END.

        16  Q.   SO, THE MIDYEAR FISCAL YEAR 1998 REVIEW WOULD BE AT

        17  THE END OF DECEMBER, THE BEGINNING OF JANUARY--END OF

        18  DECEMBER 1997, BEGINNING OF JANUARY 1998; CORRECT?

        19  A.   CORRECT.  AND I THINK THIS IS MISLABELED OR I CAN'T

        20  READ.

        21           WHATEVER.  LET'S ASSUME IT'S FY 98.

        22  Q.   NOW, THIS SHOWS THAT NETCOM AT THAT POINT HAD A 40

        23  PERCENT SHARE OF SHIPMENTS THAT WERE IE; CORRECT?

        24  A.   I CAN'T READ ALL THE HEADINGS ON THE TOP.  IT APPEARS

        25  THAT THAT 40 PERCENT NUMBER COMES UNDER PERCENTAGE IE
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         1  SHIPMENTS, THAT'S CORRECT.  AND THE NEXT COLUMN IS

         2  PERCENTAGE IE USAGE, AND I CAN'T READ THE NEXT COLUMN.

         3           YES, THAT IS WHAT THAT APPEARS TO SAY.

         4  Q.   APPEARS TO SAY THAT IE'S SHARE OF NETCOM'S SHIPMENTS

         5  IS 40 PERCENT AS OF THIS TIME; IS THAT CORRECT?

         6  A.   YES.  IT DOESN'T SAY OVER WHAT PERIOD OF TIME, IF

         7  IT'S THE PRIOR SIX MONTHS, IF IT'S THAT MONTH OR THAT

         8  QUARTER.  BUT YES, IT DOES SAY 40.

         9  Q.   OR PERHAPS, SINCE THIS IS A FISCAL YEAR MIDYEAR

        10  REVIEW, PERHAPS FOR THAT FISCAL YEAR?

        11  A.   YES, THE PRIOR SIX MONTHS.

        12  Q.   AND IS THIS DOCUMENT PREPARED EITHER BY YOU OR BY

        13  PEOPLE WORKING UNDER YOUR DIRECTION AND SUPERVISION?

        14  A.   I DON'T KNOW.  I DON'T RECOGNIZE THIS DOCUMENT.  IT

        15  MAY HAVE BEEN.  CERTAINLY, THERE'S (SIC) CHARTS THAT ARE

        16  SIMILAR TO THIS, THOUGH NOT SORTED THE SAME WAY THEY ARE,

        17  AND WE HAVE SEEN THEM IN COURT TODAY.  BUT I CAN'T TELL

        18  YOU WHETHER THIS IS A DOCUMENT THAT I'VE SEEN BEFORE OR

        19  THAT I PREPARED.  I BELIEVE THE ONE--IT IS PERHAPS ONE

        20  THAT MY GROUP PREPARED.

        21           THE OTHER THING IT COULD BE IS IT COULD BE

        22  SOMETHING THAT THE WINDOWS AND IE MARKETING TEAM PREPARED.

        23  Q.   WHO HEADS THAT GROUP?

        24  A.   BRAD CHASE.

        25  Q.   ANOTHER DOCUMENT FOR THE CHASE FOLDER.
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         1           OKAY.  LAST SUBJECT.

         2           THE COURT:  BEFORE WE DO THAT, MR. WEST GIVES ME

         3  A NOTE WHICH SAYS GOVERNMENT'S 807 IS NOT ADMITTED.  DO

         4  YOU WANT TO OFFER IT?

         5           MR. BOIES:  YOUR HONOR, I DO.

         6           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

         7           THE COURT:  GOVERNMENT'S 807 IS ADMITTED.

         8                         (GOVERNMENT'S EXHIBIT NO. 807 WAS

         9                          ADMITTED INTO EVIDENCE.)

        10  BY MR. BOIES:

        11  Q.   YOU TALKED TO MR. HOLLEY ABOUT AGREEMENTS THAT

        12  NETSCAPE HAD WITH THE REGIONAL BELL OPERATING COMPANIES IN

        13  THEIR CAPACITY AS ISP'S; CORRECT?

        14  A.   YES.

        15  Q.   JUST A FEW BRIEF POINTS WITH THAT.

        16           THERE ARE FIVE REGIONAL BELL OPERATING COMPANIES

        17  THAT ARE INVOLVED; IS THAT YOUR UNDERSTANDING?

        18  A.   THAT'S MY UNDERSTANDING.

        19  Q.   WHAT IS THE TOTAL SUBSCRIBER BASE OF ALL THOSE FIVE

        20  TOGETHER?

        21  A.   I DON'T KNOW.  I BELIEVE IT WOULD BE SOMEWHERE

        22  BETWEEN 1 MILLION AND 1.5 MILLION.

        23  Q.   FOR ALL OF THEM TOTAL; IS THAT CORRECT?

        24  A.   THAT'S CORRECT.

        25  Q.   SO, ALL OF THEM TOTAL WOULD HAVE TEN PERCENT LESS
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         1  THAN AOL'S SUBSCRIBERS?

         2  A.   YES.

         3           I DON'T KNOW--SBC IS THE ONE THAT I REALLY DON'T

         4  HAVE A GOOD IDEA FOR, SO MAYBE IT IS A BIT HIGHER.  I

         5  WOULD BE SURPRISED IF IT'S ABOVE 2 MILLION.

         6  Q.   NOW, WITH RESPECT TO SBC--AND THAT'S SOUTHWESTERN

         7  BELL?

         8  A.   THAT'S RIGHT.

         9  Q.   YOU TOLD MR. HOLLEY THAT YOU'VE READ ALL THE WAY

        10  THROUGH ALL THE SCREEN RESTRICTIONS, AND YOU COULDN'T FIND

        11  ANY PLACE WHERE THERE WAS ANY EXPRESSED OR IMPLIED

        12  REFERENCE TO THE USER BEING ABLE TO USE A DIFFERENT

        13  BROWSER.

        14           DO YOU RECALL THAT?

        15  A.   NO.  I THINK I SAID NO EXPRESSED OR IMPLIED REFERENCE

        16  TO INTERNET EXPLORER.  THERE IS ONE PLACE WHERE I DID NOTE

        17  THERE IS A SOFTWARE KIT SUPPLIED WITHOUT A BROWSER THAT

        18  PRESUMABLY IS FOR CUSTOMERS WHO HAVE ANOTHER BROWSER, AND

        19  THAT WAS ON THE BELL ATLANTIC PAGE.

        20  Q.   YES.  BUT LEAVING THAT BELL ATLANTIC PAGE ASIDE--AND

        21  MY NOTES INDICATE, AND MAYBE I'M WRONG, AND YOU COULD

        22  CHANGE YOUR TESTIMONY OR CORRECT ME--EITHER WAY--BUT I

        23  THOUGHT THAT YOU SAID THERE WAS NO EXPRESSED OR IMPLIED

        24  STATEMENT THAT INDICATED THAT PEOPLE COULD HAVE A CHOICE

        25  OF BROWSERS.
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         1           THAT'S NOT YOUR TESTIMONY?

         2  A.   I CERTAINLY DON'T SEE ANY CHOICE OF BROWSER OFFERED

         3  HERE OTHER THAN WHAT VERSION OF NETSCAPE BROWSING SOFTWARE

         4  THAT YOU WANT.

         5  Q.   WELL, I HAVEN'T READ THROUGH ALL THESE MYSELF, BUT

         6  WITH RESPECT TO SOUTHWESTERN BELL, WHICH WAS THE ONE THAT

         7  MR. HOLLEY ASKED YOU ABOUT--MAYBE WE COULD PUT UP THE LAST

         8  PAGE OF THAT.

         9           NOW, HE ASKED YOU ABOUT THE "PLEASE NOTE" LINE.

        10  NOW, RIGHT ABOVE THAT "PLEASE NOTE" LINE IT SAYS, "OPTION

        11  FOUR:  ONLINE REGISTRATION.  IF YOU WOULD LIKE TO REGISTER

        12  WITH SOUTHWESTERN BELL INTERNET SERVICES, BUT WOULD ALSO

        13  LIKE TO USE A BROWSER OTHER THAN THE CUSTOMIZED VERSION OF

        14  NETSCAPE WHICH WE PROVIDE, YOU MAY DO SO BY USING OUR

        15  ONLINE REGISTRATION PROCESS IN COMBINATION WITH MANUALLY

        16  CONFIGURING YOUR SYSTEM TO ACCESS THE INTERNET.  AFTER

        17  COMPLETING OUR ONLINE REGISTRATION PROCESS, WE WILL

        18  PROVIDE YOU WITH THE SETTINGS YOU NEED TO MANUALLY

        19  CONFIGURE YOUR BROWSER AND DIALER TO CONNECT TO THE

        20  INTERNET."

        21           NOW, THIS IS, AT LEAST, SUGGESTING TO PEOPLE THAT

        22  THERE IS A WAY TO USE A BROWSER OTHER THAN NETSCAPE;

        23  CORRECT, SIR?

        24  A.   IT CERTAINLY IMPLIES THAT IT IS TECHNICALLY POSSIBLE.

        25  IT CERTAINLY DOESN'T MAKE IT LOOK VERY ATTRACTIVE TO HAVE
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         1  TO GO IN AND MANUALLY CONFIGURE IT AND THEN TO BE FOLLOWED

         2  BY A NOTE THAT SAYS YOU'RE NOT GOING TO GET ANY TECHNICAL

         3  SUPPORT.

         4  Q.   AND I THINK WE COULD PROBABLY AGREE THAT WHEN YOU

         5  HAVE TO DO THINGS MANUALLY AS OPPOSED TO JUST HAVING IT

         6  RIGHT THERE, THAT IT MAKES IT HARDER ON THE USER AND THE

         7  USER IS DISCOURAGED FROM DOING IT; CORRECT?

         8  A.   YES, THAT'S RIGHT.

         9  Q.   OKAY.  I WAS SIMPLY TRYING TO DIRECT YOUR ATTENTION

        10  TO THIS AS SOMEPLACE WHERE THEY WERE SUGGESTING THAT YOU

        11  COULD HAVE A CHOICE OF BROWSERS.

        12           THE OTHER POINT ABOUT THE REGIONAL BELL OPERATING

        13  COMPANIES IS YOU TALKED ABOUT THE RESTRICTIONS IN THOSE

        14  CONTRACTS.

        15           HAVE YOU EVER READ ONE OF THOSE CONTRACTS?

        16  A.   NO, SIR, I HAVE NOT.

        17  Q.   HAVE YOU EVER TALKED TO ANYBODY ABOUT WHAT'S IN THOSE

        18  CONTRACTS?

        19  A.   I HAVE NEVER ASKED TO SEE A CONTRACT OR ASK ANYONE TO

        20  DESCRIBE TO ME WHAT THE CONTRACT SAYS.  I HAVE CERTAINLY,

        21  ON MANY OCCASIONS WITH US WEST AND AMERITECH AND

        22  BELLSOUTH, ATTEMPTED TO FIGURE OUT HOW WE COULD WORK A

        23  RELATIONSHIP WITH THEM FOR OUR BROWSER THAT DID NOT

        24  VIOLATE THAT CONTRACT.  OBVIOUSLY, THEY TOLD ME CERTAIN

        25  THINGS THEY COULD DO AND COULD NOT DO.
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         1  Q.   AND DID THEY TELL YOU THAT IF AT&T WERE RELEASED BY

         2  MICROSOFT FROM ANY RESTRICTIONS THAT MICROSOFT HAD AGREED

         3  WITH AT&T TO, THEN ALL OF THE RESTRICTIONS ON THE REGIONAL

         4  BELL OPERATING COMPANIES WERE ELIMINATED?

         5  A.   YES, I HEARD THAT THAT WAS BELL ATLANTIC'S IDEA TO

         6  INSERT INTO THE CONTRACT TO GIVE BELL ATLANTIC SOME

         7  PROTECTION SO THAT NETSCAPE WOULD NOT BE ABLE TO GO TO

         8  ANOTHER SET OF ISP'S AND PUT THEM IN FRONT OF THE REGIONAL

         9  BELL OPERATING COMPANIES THE WAY THE REGIONAL BELL

        10  OPERATING COMPANIES HAD BEEN PUT IN FRONT OF THE OTHER

        11  ISP'S.

        12  Q.   LET ME BE SURE THAT WE ARE MEETING ON THE QUESTION

        13  AND THE ANSWER.

        14           YOU'RE AGREEING, ARE YOU NOT, THAT THERE IS A

        15  SECTION--SECTION 15.1, PERHAPS--OF THE RBOC AGREEMENTS

        16  THAT PROVIDE THAT THE RESTRICTIONS ON THOSE AGREEMENTS

        17  LAST ONLY SO LONG AS AT&T IS RESTRICTED IN ITS AGREEMENT

        18  WITH MICROSOFT?

        19  A.   YES, I DO UNDERSTAND SOMETHING SIMILAR TO THAT.  AS

        20  I'VE EXPLAINED, I HEARD THAT THAT WAS A BELL

        21  ATLANTIC-INCLUDED PROVISION TO GIVE THE RBOC'S SOME

        22  SHELTER FROM BEING EXCLUDED FROM PREFERENCE IN FAVOR OF

        23  OTHER ISP'S IN THE FUTURE.

        24           WHAT I HEARD IS THAT THE REGIONAL BELL OPERATING

        25  COMPANIES WERE AFRAID THAT NETSCAPE WOULD GO TO AT&T.
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         1  AT&T WOULD OFFER ANOTHER--WOULD OFFER THEM SOMETHING YET

         2  BETTER, AND SO AT&T WOULD GO ON TOP OF THE REGIONAL BELL

         3  OPERATING COMPANIES.

         4           AND SO THEY TIED NETSCAPE'S HANDS BY SAYING, AS

         5  LONG AS AT&T HAS A RELATIONSHIP WITH MICROSOFT THAT THEY

         6  DID NOT BELIEVE THAT IT WAS WITHIN THE CONTROL OF NETSCAPE

         7  TO CANCEL, THEY WOULD HAVE PREFERENCE.

         8  Q.   I'LL TRY TO STAY AWAY FROM YOUR CONVERSATIONS WITH

         9  THE BELL ATLANTIC PEOPLE FOR A MINUTE.

        10  A.   OKAY.

        11  Q.   YOU'RE TESTIFYING, I THINK--AND I JUST WANT TO BE

        12  SURE--THAT MICROSOFT COULD ELIMINATE THE RESTRICTIONS IN

        13  THE RBOC CONTRACTS SIMPLY BY WAIVING ALL OF THE

        14  RESTRICTIONS THAT MICROSOFT HAS IMPOSED WITH RESPECT TO

        15  AT&T; IS THAT FAIR?

        16  A.   I BELIEVE IT WAS WITH--THE DESCRIPTION TO ME, AS I

        17  UNDERSTOOD IT--

        18  Q.   I'M TALKING ABOUT--I DON'T MEAN TO INTERRUPT YOU,

        19  SIR.  IF YOU NEED TO MAKE AN EXPLANATION, I WANT YOU TO DO

        20  IT, BUT IF YOU WOULD LISTEN TO THE QUESTION, BECAUSE

        21  REALLY THIS IS THE LAST THING WE ARE TRYING TO DO.

        22  A.   I'M VERY MOTIVATED TO LISTEN TO THE LAST QUESTION.

        23  Q.   OKAY.  NOW, I UNDERSTAND THAT YOU'VE SAID THAT YOU

        24  THINK THAT THIS GOT IN BECAUSE IT CAME FROM BELL ATLANTIC?

        25  A.   I WAS GOING TO MAKE ONE POINT.  I HEARD IT WAS AT&T
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         1  AND MCI.  THAT'S ALL.

         2  Q.   MICROSOFT HAS AGREEMENTS WITH BOTH AT&T AND MCI?

         3  A.   YES.

         4  Q.   OKAY.  AND THOSE AGREEMENTS RESTRICT AT&T AND MCI IN

         5  TERMS OF WHAT THEY CAN DO WITH NETSCAPE'S BROWSER;

         6  CORRECT?

         7  A.   THAT'S CORRECT.

         8  Q.   AND THE REGIONAL BELL OPERATING COMPANY AGREEMENTS

         9  THAT YOU WERE REFERRING TO, THOSE RESTRICTIONS TERMINATE

        10  IF THE RESTRICTIONS ON AT&T AND MCI TERMINATE?

        11  A.   I HAVE HEARD THAT, YES.

        12  Q.   AND YOU HAVE NO REASON TO DISBELIEVE THAT?

        13  A.   I HAVE NO REASON TO DISBELIEVE IT, BUT OF COURSE I

        14  HAVE NEVER SEEN THE CONTRACT.

        15           MR. BOIES:  THANK YOU.  NO MORE QUESTIONS.

        16           MR. HOLLEY:  JUST TWO, YOUR HONOR.

        17                 FURTHER REDIRECT EXAMINATION

        18  BY MR. HOLLEY:

        19  Q.   MR. MYHRVOLD, UNDER THE TERMS OF THE PROTECTIVE ORDER

        20  AND THE DESIGNATIONS MADE BY THE REGIONAL BELL OPERATING

        21  COMPANIES, HAVE YOU BEEN PERMITTED TO SEE EITHER OF THE

        22  CONTRACTS BETWEEN NETSCAPE AND THE RBOC'S OR THE TESTIMONY

        23  OF THE RBOC WITNESSES REGARDING THE OPERATION AND

        24  INTENTION OF SECTION 15.1 OF THE CONTRACT BETWEEN NETSCAPE

        25  AND THE RBOC'S?
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         1  A.   I CERTAINLY HAVE NOT SEEN A COPY OF THE CONTRACT, AND

         2  I DID SEE PORTIONS, VERY HEAVILY REDACTED PORTIONS, OF THE

         3  DEPOSITIONS OF A NUMBER OF THE REGIONAL BELL OPERATING

         4  COMPANY EMPLOYEES.

         5  Q.   THE PORTIONS OF THOSE DEPOSITIONS, SIR, THAT YOU WERE

         6  ALLOWED TO READ, DID THEY ADDRESS EITHER THE OPERATION OF

         7  SECTION 15.1 OF THE JOINT CONTRACT THAT THE RBOC'S ENTERED

         8  INTO WITH NETSCAPE OR THE CONDITIONS UNDER WHICH THAT

         9  PROVISION WOULD CEASE TO OPERATE?

        10  A.   I DON'T THINK SO.

        11  Q.   OKAY.  AND FINALLY, LOOKING AT GOVERNMENT EXHIBIT

        12  1789, WHICH MR. MYHRVOLD, WHICH WAS THIS SPREADSHEET WE

        13  SPENT A LOT OF TIME LOOKING AT?

        14  A.   YES.

        15  Q.   BASED ON THE WORK THAT YOU DID IN PREPARING YOUR

        16  WRITTEN DIRECT TESTIMONY AND YOUR KNOWLEDGE OF THIS

        17  DOCUMENT, WHERE DID THE NUMBERS ON THIS CHART COME FROM?

        18  A.   THEY COME DIRECTLY FROM THE ISP'S.  THE ISP'S MAKE

        19  REPORTS TO US ON A QUARTERLY BASIS--THEY'RE SUPPOSED

        20  TO--AND THEY FILL THOSE REPORTS OUT, AND THEY SIGNED THEM

        21  TO US.

        22  Q.   THANK YOU.

        23           MR. HOLLEY:  I HAVE NO FURTHER QUESTIONS.

        24           THE COURT:  WHERE DOES GOVERNMENT EXHIBIT 366

        25  COME FROM?
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         1           THE WITNESS:  I'M NOT SURE.  I'M NOT SURE.

         2           THE COURT:  IT APPEARS TO BE A MICROSOFT

         3  DOCUMENT.

         4           THE WITNESS:  OH, IT IS A MICROSOFT DOCUMENT.

         5  THERE IS NO QUESTION ABOUT THAT.

         6           GIVEN THAT THIS STARTS OUT BY TALKING ABOUT THE

         7  DISTRICTS, WHICH IS OUR SALES DISTRICTS IN THE UNITED

         8  STATES, I THINK IT'S CLEARLY SOMETHING TO DO WITH THE

         9  FIELD SALES FORCE, AND SO IT MAY HAVE BEEN COMPILED BY THE

        10  FIELD SALES FORCE.

        11           MR. HOLLEY:  NO QUESTIONS, YOUR HONOR.

        12           MR. BOIES:  NOTHING FURTHER, YOUR HONOR.

        13           THE COURT:  YOU ARE EXCUSED, MR. MYHRVOLD, AND

        14  YOU MAY GO HOME.

        15           THE WITNESS:  THANK YOU VERY MUCH, SIR.

        16           (WITNESS STEPS DOWN.)

        17           THE COURT:  I TAKE IT COUNSEL ARE AGREED WE ARE

        18  STILL PRETTY MUCH ON SCHEDULE?

        19           MR. BOIES:  YES, YOUR HONOR.

        20           THE COURT:  THEN WE'LL DEFER MR. CHASE UNTIL

        21  TOMORROW MORNING.

        22           (WHEREUPON, AT 4:37 P.M., THE HEARING WAS

        23  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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