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         1                    P R O C E E D I N G S

         2           MR. BOIES:  THANK YOU, YOUR HONOR.

         3                 CONTINUED CROSS-EXAMINATION

         4  BY MR. BOIES:

         5  Q.   GOOD AFTERNOON, MR. MARITZ.

         6  A.   GOOD AFTERNOON, MR. BOIES.

         7  Q.   I JUST HAVE A FEW MORE SUBJECTS TO COVER.  FIRST, AND

         8  HOPEFULLY BRIEFLY, IS IT THE CASE THAT NETSCAPE'S BROWSER

         9  RUNS SLOWER AND LESS EFFICIENTLY ON WINDOWS 98 THAN IT DID

        10  ON WINDOWS 95?

        11  A.   I CAN'T RECALL THE SPECIFICS OF IT.  I DO BELIEVE

        12  THAT IN CERTAIN CIRCUMSTANCES, APPLICATIONS IN GENERAL,

        13  NOT JUST NETSCAPE'S BROWSER, CAN RUN SLOWER ON WINDOWS 98

        14  VERSUS WINDOWS 95 IN MEMORY-CONSTRAINED SITUATIONS; IN

        15  OTHER WORDS, RUNNING A MACHINE WITH SMALLER AMOUNTS OF

        16  MEMORY.

        17  Q.   IN GENERAL, IS IT CONSISTENT WITH YOUR RECOLLECTION

        18  THAT NETSCAPE'S BROWSER RUNS SLOWER OR LESS EFFICIENTLY IN

        19  THE ORDER OF TEN PERCENT TO FIFTEEN PERCENT ON WINDOWS 98

        20  COMPARED TO WINDOWS 95?

        21  A.   I RECALL SAYING THAT AT MY DEPOSITION BACK IN MARCH

        22  OF THIS YEAR, I BELIEVE, BUT I NEVER WENT AND VERIFIED

        23  THOSE FACTS AFTER THAT.

        24  Q.   BUT THAT'S WHAT YOU TESTIFIED AT YOUR DEPOSITION IN

        25  APRIL OF 1998; IS THAT CORRECT?
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         1  A.   CORRECT, SIR.

         2  Q.   LET ME TURN TO OPERATING SYSTEMS AND PERHAPS A COUPLE

         3  OF OPERATING SYSTEMS IN PARTICULAR.

         4           FIRST, AM I CORRECT THAT MICROSOFT DOES NOT TRACK

         5  THE MARKET SHARE OF ITS WINDOWS OPERATING SYSTEM?

         6  A.   DEPENDS HOW YOU DEFINE "MARKET SHARE."  LIKE I SAID,

         7  WE DON'T TRY TO TRACK SPECIFICALLY WHAT SHARE WE HAVE OF

         8  THE GENERAL COMPUTING MARKET, SO IT'S NOT SOMETHING THAT

         9  WE TRACK.

        10  Q.   I WASN'T REALLY TALKING ABOUT THE GENERAL COMPUTING

        11  MARKET.  I WAS TALKING ABOUT OPERATING SYSTEMS.  AND

        12  WHETHER YOU USED THE WORD MARKET IN THE ECONOMIST SENSE OR

        13  NOT I'M TRYING TO LEAVE ASIDE.

        14           BUT YOU TESTIFIED THAT MICROSOFT DID TRACK WHAT

        15  MICROSOFT CALLED A MARKET SHARE OF BROWSERS.  DO YOU

        16  RECALL THAT?

        17  A.   WE TRACKED THE USAGES.  WE WENT THROUGH THAT.  IN

        18  OTHER WORDS, WE TRIED TO FIND OUT THE NUMBER OF PEOPLE

        19  USING OUR INTERNET EXPLORER.

        20  Q.   AND YOU CALLED THOSE MARKET SHARES; RIGHT?

        21  A.   CORRECT.

        22  Q.   NOW, DID MICROSOFT TRACK WHAT IT CALLED "MARKET

        23  SHARES" FOR OPERATING SYSTEMS?

        24  A.   I'M AWARE OF US HAVING DONE STUDIES TO TRY TO FIND

        25  OUT WHAT PEOPLE WERE USING IN THE HOME ENVIRONMENT, FOR
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         1  INSTANCE, WHAT TYPES OF SYSTEMS THEY'RE USING.  I CAN'T

         2  RECALL THEM OFFHAND.  AND I DO KNOW WE TRY AND USE AS ONE

         3  BENCHMARK THE NUMBER OF WINDOWS SOLD VERSUS THE NUMBER OF

         4  X86 MACHINES SOLD EVERY YEAR.

         5  Q.   NOW, WHEN YOU TRACK YOUR SHARE OF WHATEVER IT IS

         6  YOU'RE TRACKING WITH RESPECT TO OPERATING SYSTEMS, DO YOU

         7  TRACK THE SHARE OF OTHER OPERATING SYSTEM SUPPLIERS?

         8  A.   I'M NOT AWARE OF US DOING IT, IN GENERAL, IN A

         9  SYSTEMATIC WAY.  AS I SAID, I AM AWARE OF US DOING STUDIES

        10  OF PEOPLE IN, FOR INSTANCE, THE HOME MARKET TO ASCERTAIN

        11  WHAT SOFTWARE THEY'RE RUNNING ON THEIR PERSONAL COMPUTERS,

        12  BUT I'M NOT SURE IF WE SPECIFICALLY TRACK OTHER OPERATING

        13  SYSTEMS.  SO, I COULD GIVE YOU SOME GUESSES, BUT DEPENDING

        14  ON HOW YOU DEFINE THE MARKET, WE MAY OR MAY NOT BE TALKING

        15  ABOUT THE SAME THING.

        16  Q.   WELL, ONE OF THE THINGS THAT YOU SAY IN YOUR DIRECT

        17  TESTIMONY IS THAT THERE ARE A NUMBER OF OPERATING SYSTEMS

        18  THAT COMPETE WITH WINDOWS; CORRECT?

        19  A.   CORRECT.

        20  Q.   AND FOR EXAMPLE, YOU SAY THAT ONE OF THE OPERATING

        21  SYSTEMS THAT COMPETES WITH WINDOWS IS BEOS; CORRECT?

        22  A.   CORRECT.

        23  Q.   NOW, DOES MICROSOFT ATTEMPT TO FIGURE OUT WHAT SHARE

        24  OF THE MARKET THE BEOS OPERATING SYSTEM HAS?

        25  A.   AS I SAID, YOU WOULD HAVE TO HAVE AGREED ON SOME
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         1  DEFINITION OF THE MARKET IN ORDER TO DO THAT.  WE CAN TRY

         2  AND, FOR INSTANCE, TRY AND ASCERTAIN, WHICH I'M NOT SURE

         3  IF WE DO, THE NUMBER OF COPIES OF BE THAT ARE BEING SOLD

         4  EITHER ONTO POWER PC-BASED SYSTEM OR ONTO X86-BASED

         5  SYSTEMS, BUT THEY WOULD FORM A SUBSET OF THE MARKET.

         6  Q.   WHEN YOU SAY THEY WOULD FORM A SUBSET OF THE MARKET,

         7  YOU MEAN THEY WOULD BE PART OF THE MARKET?  IS THAT WHAT

         8  YOU MEAN BY SUBSET?

         9  A.   YES.  WHAT I MEAN IS IF YOU TRACK JUST THE OPERATING

        10  SYSTEMS THAT RUN ON THE X86 PROCESSOR--THAT'S THE INTEL

        11  X86 PROCESSOR--OR OPERATING SYSTEMS THAT RUN ON A

        12  PARTICULAR PROCESSOR SUCH AS THE POWER PC PROCESSOR, YOU

        13  WOULDN'T BE TRACKING THE WHOLE MARKET.

        14  Q.   ALL I'M TRYING TO DO, SIR, IS ASK YOU WHAT MICROSOFT

        15  DOES.

        16           NOW, MY QUESTION IS NOT WHAT MICROSOFT MIGHT DO

        17  OR WHAT I MIGHT DO.  IT'S WHAT MICROSOFT ACTUALLY DOES.

        18  DOES MICROSOFT ACTUALLY TRACK BEOS'S SHARE OF ANYTHING?

        19  A.   I'M AWARE OF US TRYING TO ASCERTAIN THE NUMBER OF

        20  COPIES OF BEOS THAT HAVE BEEN LICENSED, BUT I'M NOT AWARE

        21  OF US TRYING TO TRACK IT AS A PERCENTAGE OF ANYTHING.

        22  Q.   AS A WHAT?

        23  A.   PERCENTAGE.

        24  Q.   NOW, AS YOU UNDERSTAND IT, WHEN BEOS IS INSTALLED ON

        25  A PC, IS WINDOWS ALSO INSTALLED ON THAT PC?
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         1  A.   MY UNDERSTANDING IS, WHICH COULD BE INCORRECT, BUT MY

         2  UNDERSTANDING IS THAT YOU COULD INSTALL IT SO IT'S THE

         3  ONLY OPERATING SYSTEM ON THE PC, OR YOU CAN INSTALL IT

         4  IN--DUAL-BOOT IT ALONGSIDE WINDOWS, BUT THAT'S NOTHING

         5  PARTICULARLY SPECIAL TO BEOS.  YOU CAN DUAL-BOOT ANY

         6  OPERATING SYSTEM ALONGSIDE WINDOWS.

         7           THE COURT:  YOU COULD?

         8           THE WITNESS:  YOU COULD, YES.  I SAID YOU COULD

         9  DO IT IN BOTH WAYS.

        10  BY MR. BOIES:

        11  Q.   BUT YOU SAY IN YOUR DIRECT TESTIMONY THAT RECENTLY

        12  HITACHI ANNOUNCED THAT IT WOULD OFFER ITS CUSTOMERS

        13  PERSONAL COMPUTERS WITH BEOS INSTALLED?

        14  A.   CORRECT.

        15  Q.   NOW, DID YOU MEAN TO IMPLY THERE THAT HITACHI WAS

        16  INSTALLING BEOS IN COMPETITION WITH WINDOWS?

        17  A.   YES.

        18  Q.   WHEN HITACHI INSTALLS BEOS, DOES HITACHI INSTALL IT

        19  INSTEAD OF WINDOWS?

        20  A.   I DON'T KNOW WHETHER THEY WOULD INSTALL IT INSTEAD OF

        21  WINDOWS OR ALONGSIDE WINDOWS.  IN EITHER CASE, I STILL

        22  CONSIDER IT COMPETITION.

        23  Q.   SO, YOU CONSIDER IT TO BE IN COMPETITION WITH WINDOWS

        24  IF BEOS IS INSTALLED IN ADDITION TO WINDOWS?

        25  A.   CORRECT.
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         1  Q.   SO THAT EVEN IF HITACHI PUTS WINDOWS ON EVERY ONE OF

         2  ITS PC'S, IF IT PUTS BEOS ON SOME OF THOSE PC'S, YOU STILL

         3  CONSIDER THAT TO BE COMPETITION AS YOU USED THAT TERM?

         4  A.   I DO.

         5  Q.   WOULD YOU AGREE THAT IF HITACHI DOES NOT INSTALL BEOS

         6  INSTEAD OF WINDOWS, BEOS IS NOT COMPETING IN THE SENSE

         7  THAT IT IS COMPETING TO REPLACE WINDOWS?

         8  A.   IT'S NOT REPLACING WINDOWS, BUT IT IS COMPETING

         9  AGAINST IT AS AN ALTERNATIVE PLATFORM BECAUSE, PRESUMABLY,

        10  THE FACT THEY'RE PUTTING IT ON THAT MACHINE MEANS THE USER

        11  IS GOING TO USE IT, AND THAT MEANS THAT THERE WILL BE

        12  APPLICATIONS THAT ARE RUNNING ON THE BE OPERATING SYSTEM

        13  WRITTEN TO THE BE OPERATING SYSTEM'S API'S.

        14           SO, IT'S VERY MUCH AKIN TO THE DISCUSSION WE HAD

        15  EARLIER ABOUT MIDDLEWARE, SO IT'S ANOTHER SET OF SERVICES

        16  FOR SUPPORTING APPLICATIONS THAT OVER TIME CAN GROW.  IN

        17  THIS CASE, THE CONNECTION TO COMPETITION IS EVEN MORE

        18  DIRECT BECAUSE IT IS AN OPERATING SYSTEM.  AND WHEN ENOUGH

        19  APPLICATIONS ARE OVER THERE TO SATISFY THE USER IN

        20  QUESTION, HE HAS NO FURTHER USE FOR WINDOWS.

        21  Q.   WELL, FIRST OF ALL, SIR, WHEN YOU SAY ENOUGH

        22  APPLICATIONS ARE THERE, YOU AGREE THAT THERE ARE NOT

        23  ENOUGH APPLICATIONS THERE TO MAKE BE A SUBSTITUTE FOR

        24  WINDOWS NOW; CORRECT?

        25  A.   AS I SAID, FOR THE PARTICULAR USER.  I'M AWARE OF THE
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         1  FOLLOWING FACTS THAT BEOS SUPPORTS WEB BROWSER, WHICH IS

         2  INTEGRATED INTO THE BE OPERATING SYSTEM.  AND AS I

         3  TESTIFIED EARLIER, TODAY THE VAST BODY OF PAGES OUT ON THE

         4  INTERNET CONSTITUTE A FORMIDABLE BODY OF APPLICATIONS, SO

         5  THEY HAVE ANYBODY WHO COULD PUT A SATISFACTORY WEB BROWSER

         6  THERE, WHICH I BELIEVE BE HAS DONE, HAS ACCESS TO THAT

         7  BODY OF APPLICATIONS.  THEY HAVE ELECTRONIC MAIL IN THE

         8  SYSTEM.  AND I THINK AS WE DEMONSTRATED YESTERDAY ON

         9  THE--NO, WE DIDN'T--I THINK WE ARE GOING TO GIVE A

        10  VIDEOTAPE OF THE BEOS, BUT THEY DO HAVE OTHER APPLICATIONS

        11  AVAILABLE FOR IT AS WELL.

        12  Q.   LET'S BEGIN WITH THIS QUESTION:  WOULD YOU AGREE THAT

        13  IN ORDER TO BE A REAL COMPETITOR TO WINDOWS, AN OPERATING

        14  SYSTEM WOULD HAVE TO HAVE A WIDE VARIETY OF APPLICATIONS

        15  AVAILABLE FOR IT?

        16  A.   NOT NECESSARILY.  WE HAVE SOME EXAMPLES IN THE

        17  INDUSTRY WHERE NEW PLATFORMS, IN FACT, GOT ESTABLISHED

        18  WITH JUST ONE OR TWO KEY APPLICATIONS THAT DROVE THE

        19  ADOPTION OF THE PLATFORM.  I'M THINKING HERE IN

        20  PARTICULAR, FOR INSTANCE, OF THE APPLE MACINTOSH PLATFORM,

        21  WHICH, WHEN IT WAS FIRST INTRODUCED, HAD FAR FEWER

        22  APPLICATIONS THAN MS-DOS, BUT IT HAD ONE OR TWO CRITICAL

        23  APPLICATIONS, IN PARTICULAR PAGEMAKER APPLICATION AND THEN

        24  LATER MICROSOFT EXCEL, WHICH IS THE FIRST GRAPHICAL

        25  SPREADSHEET.  AND THOSE TWO APPLICATIONS, ALONE, ARE
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         1  WIDELY CREDITED FOR HAVING ENABLED THE MACINTOSH PLATFORM

         2  TO SUCCEED.

         3  Q.   LET ME ASK YOU TO LOOK AT YOUR DEPOSITION FROM APRIL

         4  OF THIS YEAR, PARTICULARLY PAGES 98 AND 99.  AND YOU CAN

         5  LOOK AT WHATEVER PORTIONS YOU WANT TO TO PUT THIS IN

         6  CONTEXT, BUT THE PORTION I'M PARTICULARLY INTERESTED IN IS

         7  WHERE YOU'RE TALKING ON PAGE 98 ABOUT WHAT WOULD COMPETE

         8  WITH THE WINDOWS OPERATING SYSTEM, AND YOU START TALKING

         9  ABOUT DEVICES THAT HAVE A LOT OF MEMORY AND A LOT OF

        10  HIGH-SPEED PROCESSOR.

        11           AND AT THE TOP OF PAGE 99, I ASK YOU, (READING):

        12                "QUESTION:  BUT AS A PRACTICAL MATTER, EVEN

        13           THOUGH THEY MAY BE REALLY FAST AND HAVE A LOT OF

        14           MEMORY, IN ORDER TO BE A REAL COMPETITOR, THEY'RE

        15           GOING TO HAVE TO DO A WIDE RANGE OF APPLICATIONS;

        16           WOULD YOU AGREE WITH THAT?

        17                ANSWER:  CORRECT."

        18           NOW, DO YOU RECALL GIVING THAT TESTIMONY IN APRIL

        19  OF LAST YEAR?

        20  A.   I DO.

        21  Q.   AND WAS THAT TESTIMONY ACCURATE THEN?

        22  A.   YES.

        23  Q.   AND IS THAT TESTIMONY ACCURATE NOW?

        24  A.   YES.  AND I THINK THAT ANY APPLICATION THAT SUCCEEDS

        25  IN THE LONG TERM WILL END UP HAVING A WIDE VARIETY OF
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         1  APPLICATIONS.  WHAT I WAS POINTING OUT IS THEY CAN BECOME

         2  ESTABLISHED WITH ACTUALLY QUITE A FEW APPLICATIONS.  AND

         3  SECONDLY, THERE IS THIS DEVELOPMENT THAT I REFERRED TO

         4  EARLIER, WHICH IS ANY OPERATING SYSTEM THAT CAN SUPPORT

         5  THE PROPER STANDARDS, THE INTERNET BROWSER STANDARDS, WILL

         6  HAVE AUTOMATIC ACCESS TO A WIDE VARIETY OF APPLICATIONS.

         7  Q.   LET ME ASK YOU TO LOOK IN THIS CONNECTION AT

         8  GOVERNMENT EXHIBIT 39, WHICH IS ALREADY IN EVIDENCE.

         9           (DOCUMENT HANDED TO THE WITNESS.)

        10  Q.   THE PORTION I'M GOING TO ASK YOU ABOUT IS AT THE TOP

        11  OF THE SECOND PAGE UNDER THE HEADING "WHY SHOULD YOU

        12  CARE?"  AND WHEN YOU ARE PREPARED TO ANSWER A FEW

        13  QUESTIONS ABOUT THAT PARAGRAPH, WOULD YOU PLEASE LET ME

        14  KNOW.

        15           (WITNESS REVIEWS DOCUMENT.)

        16  A.   GO AHEAD, MR. BOIES.

        17  Q.   IN THE THIRD LINE OF THAT PARAGRAPH, THERE IS A

        18  REFERENCE TO APPS, A-P-P-S.

        19           DO YOU SEE THAT?

        20  A.   CORRECT.

        21  Q.   DOES THAT STAND FOR APPLICATIONS?

        22  A.   CORRECT.

        23  Q.   APPLICATION PROGRAMS?

        24  A.   CORRECT.

        25  Q.   NOW, THIS IS TALKING ABOUT WHY MICROSOFT SHOULD GO
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         1  FOR MAXIMUM BROWSER SHARE; CORRECT?

         2  A.   CORRECT.

         3  Q.   AND IT SAYS, "WHY SHOULD YOU CARE?  THIS IS A

         4  NO-REVENUE PRODUCT, BUT YOU SHOULD WORRY ABOUT YOUR

         5  BROWSER SHARE AS MUCH AS BILL GATES BECAUSE WE WILL LOSE

         6  THE INTERNET PLATFORM BATTLE IF WE DO NOT HAVE A

         7  SIGNIFICANT USER INSTALLED BASE.  THE INDUSTRY WOULD

         8  SIMPLY IGNORE OUR STANDARDS.  FEW WOULD WRITE WINDOWS

         9  APPLICATION PROGRAMS WITHOUT THE WINDOWS USER BASE."

        10  A.   CORRECT.

        11  Q.   DO YOU AGREE, SIR, THAT FEW WOULD WRITE WINDOWS

        12  APPLICATIONS PROGRAMS WITHOUT THE WINDOWS USER BASE?

        13  A.   ULTIMATELY, YES.  ISV'S HAVE TO HAVE SOME REASON FOR

        14  WRITING TO A PARTICULAR PLATFORM, AND ULTIMATELY THEY WANT

        15  TO MAKE MONEY BY SELLING LOTS OF APPS.  BUT THAT'S NOT IN

        16  CONTRADICTION WITH WHAT I SAID EARLIER OF HOW A PLATFORM

        17  COULD GET STARTED.

        18  Q.   NOW, IN TERMS OF BEOS, AS YOU PUT IT, GETTING

        19  STARTED, ONE OF THE THINGS THAT YOU SAY IN YOUR TESTIMONY

        20  IS THAT HITACHI ANNOUNCED IT WOULD OFFER CUSTOMERS

        21  PERSONAL COMPUTERS WITH A BEOS INSTALLED.

        22           FIRST, LET ME ASK YOU TO LOOK AT GOVERNMENT

        23  EXHIBIT 568, WHICH IS ALREADY IN EVIDENCE.

        24           (DOCUMENT HANDED TO THE WITNESS.)

        25  Q.   DO YOU KNOW THE CHIEF EXECUTIVE OFFICER OF BEOS?
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         1  A.   I KNOW WHO HE IS.  I DON'T KNOW HIM PERSONALLY.

         2  Q.   WHO IS HE, SIR?

         3  A.   JEAN-LOUIS GASSEE.

         4  Q.   LET ME ASK YOU TO LOOK AT A QUOTATION BY MR. GASSEE

         5  IN THE THIRD TO LAST PARAGRAPH OF THIS DOCUMENT, WHERE

         6  MR. GASSEE SAYS, QUOTE, WE DON'T WANT TO COMPETE DIRECTLY

         7  WITH MICROSOFT TO BE THE ONLY OPERATING SYSTEM ON THE PC,

         8  GASSEE NOTED, QUOTE, BUT WE COULD BE COMPLEMENTARY, CLOSED

         9  QUOTE.

        10           IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF THE

        11  WAY BEOS MARKETS ITS PRODUCT?

        12  A.   I'M NOT SURE IF THAT'S THE ONLY WAY IN WHICH THEY

        13  MARKET THEIR PRODUCT, BUT I CONSIDER THAT TO BE LEGITIMATE

        14  STRATEGY FOR SOMEBODY WHO WANTS TO COMPETE WITH WINDOWS,

        15  WHICH IS TO INITIALLY COEXIST WITH IT, PERSUADE MORE ISV'S

        16  TO WRITE FOR YOUR PLATFORM UNTIL YOU CAN BASICALLY BE THE

        17  ONLY SYSTEM--THE ONLY OPERATING SYSTEM ON THE PLATFORM.

        18  Q.   IS IT YOUR UNDERSTANDING, SIR, FROM ANYTHING THAT YOU

        19  HAVE READ OR SEEN THAT WHAT BEOS IS TRYING TO DO IS

        20  DEVELOP ENOUGH APPLICATIONS WHERE IT CAN BE THE ONLY

        21  OPERATING SYSTEM ON THE PLATFORM?

        22  A.   I'M AWARE FROM LOOKING AT THEIR WEB SITE THAT THEY

        23  ARE VERY DEFINITELY SOLICITING ISV'S TO WRITE TO

        24  APPLICATIONS FOR THEIR PLATFORM.  AND I BELIEVE IF I

        25  RECALL CORRECTLY, ONE OF THE POINTS THAT THEY MAKE IS THAT

                                                           15

         1  OFTEN IT IS THE EARLIER ADOPTER OF A PLATFORM THAT REALLY

         2  BENEFITS FROM IT.  SO, THEY PUT OUT AS ONE OF THEIR

         3  MESSAGES TO COME AND BE ONE OF THE EARLY ADOPTERS OF THE

         4  BE PLATFORM.

         5  Q.   MY QUESTION, SIR, WAS NOT WHETHER BEOS WAS TRYING TO

         6  GET ISV'S TO WRITE APPLICATIONS.  MY QUESTION WAS NOT WHAT

         7  WAS ON THE BEOS WEB SITE ABOUT THEM WANTING TO GET ISV'S

         8  TO WRITE APPLICATIONS.  MY QUESTION WAS WHETHER OR NOT YOU

         9  THOUGHT FROM ANYTHING YOU HAD SEEN OR READ FROM BEOS THAT

        10  BEOS WAS TRYING TO BECOME THE ONLY OPERATING SYSTEM ON A

        11  PC OR WHETHER THEY WERE TRYING SIMPLY TO BE COMPLEMENTARY

        12  TO WINDOWS.

        13  A.   MY UNDERSTANDING IS THEY'RE TRYING TO SOLICIT THE

        14  BROADEST BASE OF APPLICATIONS THEY CAN, AND I CONSIDER

        15  THAT TO BE COMPLEMENTARY--CONSISTENT WITH TRYING TO BECOME

        16  THE ONLY PLATFORM OVER TIME.  AS I SAID, THEY DON'T ONLY

        17  RUN ON THE INTEL PLATFORM BUT THE POWER PC PLATFORM WHERE

        18  I BELIEVE--I'M NOT SURE--THEY ARE THE ONLY OPERATING

        19  SYSTEM.

        20  Q.   WELL, SIR, LET ME ASK THAT YOU TAKE A LOOK AT

        21  GOVERNMENT EXHIBIT 1583, WHICH I WOULD OFFER AT THIS TIME.

        22           (DOCUMENT HANDED TO THE WITNESS.)

        23           MR. WARDEN:  NO OBJECTION.

        24           THE COURT:  ALL RIGHT.  GOVERNMENT'S 1583 IS

        25  ADMITTED.
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         1                         (GOVERNMENT'S EXHIBIT NO. 1583 WAS

         2                          ADMITTED INTO EVIDENCE.)

         3           THE WITNESS:  AGAIN, THIS IS A MULTI-PAGE

         4  DOCUMENT.  IS THERE SOME PARTICULAR PORTION YOU WOULD LIKE

         5  TO DRAW MY ATTENTION TO?

         6  BY MR. BOIES:

         7  Q.   WELL, LET ME DRAW YOUR ATTENTION TO, FIRST, THE

         8  SECOND PARAGRAPH ON THE FIRST PAGE, WHICH IS AN INTERVIEW

         9  OF MR. GASSEE, AND THE INTERVIEWER SAYS, "TELL ME WHAT THE

        10  COMPANY DOES."

        11           AND MR. GASSEE REPLIES, "WELL, WE DO AN OPERATING

        12  SYSTEM FOR AUDIO AND VIDEO APPLICATIONS.  LET ME ALSO TRY

        13  TO CLARIFY WHAT WE DON'T DO, AND LET ME MAKE A COMPARISON

        14  TO HELP HERE.  WHEN YOU LOOK AT OS/2, OS/2 TRIED TO BE A

        15  REPLACEMENT FOR MICROSOFT WINDOWS--BETTER DOS THAN DOS,

        16  BETTER WINDOWS THAN WINDOWS.  AND WE KNOW WHAT HAPPENED,

        17  IN SPITE OF IBM'S BRAINS, MARKETING, MIGHT, MONEY--IT

        18  DIDN'T HAPPEN, BECAUSE WINDOWS IN THE OFFICE AUTOMATION

        19  MARKETPLACE IS TOO ENTRENCHED."

        20           DO YOU UNDERSTAND THAT TO BE BEOS'S VIEW OF THE

        21  MARKETPLACE?

        22  A.   I WILL COME BACK AND ANSWER YOUR QUESTION AS SOON AS

        23  I HAD A CHANCE TO LOOK AT THE REST OF THE DOCUMENT.

        24  Q.   OKAY.  WHEN YOU HAVE HAD A CHANCE TO LOOK AT THE

        25  DOCUMENT SUFFICIENTLY TO RESPOND TO MY QUESTION, PLEASE
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         1  LET ME KNOW.

         2           (WITNESS REVIEWS DOCUMENT.)

         3           THE COURT:  ARE YOU GOING TO SHOW HIM SOME OTHER

         4  DOCUMENTS?

         5           MR. BOIES:  I'M GOING TO--

         6           THE COURT:  I ANTICIPATE YOU ARE, AND I WAS JUST

         7  GOING TO SUGGEST THAT WE TAKE A BRIEF RECESS, AND YOU LET

         8  HIM LOOK AT ALL OF THEM SO WE DON'T SIT HERE IN SILENCE.

         9           MR. BOIES:  WE WILL DO THAT, YOUR HONOR.

        10           (BRIEF RECESS.)

        11           MR. BOIES:  YOUR HONOR, DURING THE RECESS,

        12  MR. WARDEN AND I TRIED TO FIGURE OUT THE DATE THAT THIS

        13  INTERVIEW WAS ACTUALLY GIVEN--THE DATE AT THE BOTTOM IS

        14  THE DATE IT WAS PRINTED OUT--AND WE ESTIMATE THAT IT WAS

        15  ACTUALLY--THE INTERVIEW WAS ACTUALLY GIVEN SOMETIME IN THE

        16  SUMMER OF 1998.  PROBABLY JUNE OR JULY.

        17  BY MR. BOIES:

        18  Q.   MR. MARITZ, HAVE YOU HAD A CHANCE TO REVIEW

        19  GOVERNMENT EXHIBIT 1583 TO YOUR SATISFACTION?

        20  A.   I HAVE, MR. BOIES.

        21  Q.   WHEN MR. GASSEE SAYS, "LET ME ALSO TRY TO CLARIFY

        22  WHAT WE DON'T DO, AND LET ME MAKE A COMPARISON TO HELP

        23  HERE.  WHEN YOU LOOK AT OS/2, OS/2 TRIED TO BE A

        24  REPLACEMENT FOR MICROSOFT WINDOWS--BETTER DOS THAN DOS,

        25  BETTER WINDOWS THAN WINDOWS.  AND WE KNOW WHAT HAPPENED IN
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         1  SPITE OF IBM'S BRAINS, MARKETING, MIGHT, MONEY--IT DIDN'T

         2  HAPPEN BECAUSE WINDOWS IN THE OFFICE AUTOMATION

         3  MARKETPLACE IS TOO ENTRENCHED."

         4           DO YOU ACCEPT THAT THAT IS MR. GASSEE'S VIEW OF

         5  THE MARKETPLACE?

         6  A.   I ACCEPT THAT THAT'S HIS VIEW OF THE MARKETPLACE.

         7  Q.   AND DOWN AT THE BOTTOM OF THAT PAGE WHERE IT SAYS,

         8  "SO, IN OTHER WORDS, WE CAN COEXIST WITH WINDOWS ON YOUR

         9  INTEL HARD DISK AS A SYSTEM THAT IS FOCUSED ON THE

        10  CREATION OF AUDIO AND VIDEO CONTENT."

        11           IS IT CONSISTENT WITH YOUR UNDERSTANDING OF

        12  BEOS'S BUSINESS PLAN WHAT THEY ARE SEEKING TO DO IS

        13  COEXIST WITH WINDOWS?

        14  A.   YES, I BELIEVE WHAT HE'S ARTICULATING HERE, AND WHICH

        15  HE GOES INTO SOME DETAIL IN THAT PARAGRAPH ON THE BOTTOM

        16  OF THE FIRST PAGE, HE'S ARTICULATING HIS STRATEGY FOR

        17  ENTRY INTO THE OPERATING SYSTEMS MARKETPLACE.  AND WHAT

        18  HE'S SAYING HERE IS THAT HE WANTS A DIFFERENTIATED REASON

        19  FOR PEOPLE TO USE HIS PLATFORM, THAT HE SEES THE

        20  OPPORTUNITY TO OFFER SUPERIOR MULTIMEDIA SERVICES SO THAT

        21  PEOPLE WILL INITIALLY USE HIS PLATFORM FOR THAT.  BUT ON

        22  THE OTHER HAND, I KNOW THAT BEOS HAS BUILT A FULLY

        23  FEATURED OPERATING SYSTEM, AND AS SUCH, HAS A WEB BROWSER,

        24  HAS ALL THE OTHER ACCOUTREMENTS OF AN OPERATING SYSTEM AND

        25  CAN SUPPORT GENERAL-PURPOSE APPLICATIONS.
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         1           SO WHAT I BELIEVE HE'S DOING HERE IS OUTLINING

         2  HIS STRATEGY ABOUT HOW HE WILL INITIALLY COEXIST WITH

         3  WINDOWS AND, THEN OVER TIME, ATTRACT MORE PLATFORMS

         4  TO--MORE APPLICATIONS TO HIS PLATFORM.

         5  Q.   NOW, HE DOESN'T SAY IN THIS INTERVIEW THAT HE'S

         6  PLANNING TO, IN YOUR WORDS, INITIALLY COEXIST WITH WINDOWS

         7  AND THEN START COMPETING WITH THEM; CORRECT?

         8  A.   RIGHT.  WHAT HE SAYS AT THE TOP OF THAT PARAGRAPH IS

         9  THAT HE'S NOT TRYING TO ENTER INTO THE SORT OF MATURE PART

        10  OF THE MARKETPLACE.  WHAT WE ARE TRYING TO DO IS VERY

        11  DIFFERENT.  WE'RE TRYING TO ENTER THE MARKETPLACE AT THE

        12  KNEE OF THE S-CURVE, AND I BELIEVE THE MARKETPLACE HE'S

        13  REFERS TO THERE IS THE COMPUTING MARKETPLACE.

        14  Q.   WOULD YOU KEEP READING.

        15  A.   "WE HAVE ALL THESE NEW MULTIMEDIA (SIC) AUDIO AND

        16  VIDEO MEDIA COMING OUT OF THE GESTATING PART OF THE

        17  S-CURVE AND ENTERING THE ACCELERATING PART OF THE S-CURVE

        18  AND THE SORT OF OBLIQUE GROWTH PART OF THE S-CURVE."

        19  Q.   AND IT'S THE NEXT SENTENCE THAT I WANT YOU TO READ,

        20  SIR.

        21  A.   "AND WE'RE TRYING TO ADDRESS THE APPLICANTS OF THESE

        22  NEW MEDIA THAT COMPLEMENT WHAT WINDOWS DOES WELL."

        23  Q.   "THAT COMPLEMENT WHAT WINDOWS DOES WELL"; CORRECT,

        24  SIR?

        25  A.   CORRECT.
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         1  Q.   AND THEN HE GOES ON TO SAY, EVEN THOUGH WE QUOTED IT,

         2  "SO, IN OTHER WORDS, WE COEXIST WITH WINDOWS."

         3  A.   CORRECT.

         4  Q.   NOW, WE READ THE ENTIRETY OF THE PARAGRAPH YOU WERE

         5  REFERRING TO; RIGHT?

         6  A.   CORRECT.

         7  Q.   OKAY.  NOW, FOCUSING ON HITACHI FOR A SECOND, YOU

         8  SAID YOU HAD GONE TO THE BEOS WEB SITE.

         9  A.   CORRECT.

        10  Q.   WHEN YOU WENT TO THE BEOS WEB SITE, DID YOU FIND

        11  ANYTHING THERE THAT RELATED TO LAUNCHING THE BEOS ON

        12  HITACHI?

        13  A.   I DIDN'T, BUT THEN I WASN'T SPECIFICALLY LOOKING FOR

        14  IT, EITHER.

        15  Q.   BUT YOU NOW HAVE SEEN IT BECAUSE DURING THE RECESS I

        16  GAVE YOU GOVERNMENT EXHIBIT 1584 TO READ; CORRECT, SIR?

        17  A.   INDEED YOU DID, SIR.

        18           MR. BOIES:  I WOULD OFFER GOVERNMENT

        19  EXHIBIT 1584.

        20           THE COURT:  THIS IS A WEB PAGE FROM BEOS OR FROM

        21  HITACHI?

        22           MR. BOIES:  FROM BEOS.

        23           MR. WARDEN:  THIS, TOO, IS UNDATED, BUT I TAKE IT

        24  THIS IS THE WEB SITE ONE FINDS THERE ON THE DATE IT WAS

        25  PRINTED.
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         1           MR. BOIES:  EXACTLY.  THIS WAS PRINTED FROM THE

         2  BEOS WEB SITE ON JANUARY 23, 1999.

         3           MR. WARDEN:  NO OBJECTION, YOUR HONOR.

         4           THE COURT:  GOVERNMENT'S 1584 IS ADMITTED.

         5                         (GOVERNMENT'S EXHIBIT NO. 1584 WAS

         6                          ADMITTED INTO EVIDENCE.)

         7  BY MR. BOIES:

         8  Q.   NOW, IS IT FAIR TO SAY THAT THIS INDICATES THAT

         9  HITACHI, WHEN IT LOADS THE BEOS, HAS ALSO LOADED WINDOWS

        10  ON ALL OF THE PC'S THAT HAVE THE BEOS?

        11  A.   I BELIEVE SO.

        12  Q.   AND, INDEED, WHEN THE PC WITH BEOS IS DELIVERED TO

        13  CUSTOMERS, THE CUSTOMER WILL BE UNABLE TO SEE SIMPLY BY

        14  LOOKING AT THE COMPUTER SCREEN THAT BEOS IS EVEN THERE?

        15  A.   I WASN'T ABLE TO ASCERTAIN THAT IT WOULD BE--HE WOULD

        16  BE ABLE TO--NOT SEE IT, BUT THEY DO GIVE SOME INSTRUCTIONS

        17  THAT THE USER HAS TO GO THROUGH IN ORDER TO ENABLE THE

        18  BEOS.

        19  Q.   WELL, IF YOU LOOK AT THE PARENTHETICAL IN THE FIRST

        20  PARAGRAPH, WHERE IT SAYS, "IF YOU ARE UNABLE TO LAUNCH OR

        21  SEE THE BEOS ON YOUR NEW FLORA PRIUS 330J, DON'T WORRY, IT

        22  IS NOT BROKEN."

        23  A.   I SEE THAT, MR. BOIES.

        24  Q.   AND IT GOES ON TO SAY THE BEOS IS BUNDLED WITH THE

        25  MACHINE AND IS ALREADY PRE-INSTALLED ON THE HARD DRIVE.
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         1  AND THEN IN BOLD IT SAYS, "AS SHIPPED FROM THE FACTORY,

         2  YOUR FLORA PRIUS WILL NOT BOOT THE BEOS UNTIL YOU DO ONE

         3  OR MORE OF THE FOLLOWING METHODS."

         4           DO YOU SEE THAT?

         5  A.   I DO.

         6  Q.   AND THEN AT THE BOTTOM IT SAYS, AS WE ALREADY

         7  COVERED, THE HITACHI PC HAS MULTIPLE OPERATING SYSTEMS

         8  INSTALLED ON IT, BEOS AND WINDOWS 98, AND THEN IT SAYS,

         9  "FROM THE FACTORY, HOWEVER, ONLY WINDOWS WILL BOOT WITHOUT

        10  EXTRA INPUT AND SYSTEM CONFIGURATION BY THE END USER."

        11           DO YOU SEE THAT?

        12  A.   I DO.

        13  Q.   AND YOU DON'T HAVE ANY REASON TO DOUBT THE ACCURACY

        14  OF THAT, DO YOU, SIR?

        15  A.   I DO NOT.

        16  Q.   ANOTHER OPERATING SYSTEM COMPETITOR THAT YOU TALK

        17  ABOUT IS RED HAT LINUX, AND YOU QUOTE MR. YOUNG FROM RED

        18  HAT LINUX IN YOUR DIRECT TESTIMONY, DO YOU NOT, SIR?

        19  A.   I BELIEVE I DO.  I CAN'T RECALL THE EXACT QUOTE

        20  OFFHAND.

        21           MR. BOIES:  AND I WOULD LIKE TO, AT THIS POINT,

        22  OFFER GOVERNMENT 1568, WHICH WAS THE OTHER DOCUMENT THAT

        23  THE WITNESS HAD A CHANCE TO REVIEW DURING THE RECESS.

        24           THE COURT:  ALL RIGHT.

        25           MR. WARDEN:  IS THIS OFFERED FOR THE TRUTH OF ITS
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         1  CONTENTS, MR. BOIES?

         2           MR. BOIES:  IT IS OFFERED FOR THE SAME PURPOSE AS

         3  THE QUOTE BY THE WITNESS OF MR. YOUNG FOR THE NEW YORK

         4  TIMES, WHICH I TAKE IT WAS FOR THE TRUTH OF THE MATTERS

         5  ASSERTED, ALTHOUGH I THINK THE FACT OF THE MATTER IS THAT

         6  IN BOTH CASES, PRESUMABLY THE COURT WILL TAKE THEM FOR

         7  WHAT THEY'RE WORTH.

         8           MR. WARDEN:  ON THAT BASIS, NO OBJECTION.

         9           THE COURT:  GOVERNMENT'S 1568 IS ADMITTED.

        10                         (GOVERNMENT'S EXHIBIT NO. 1568 WAS

        11                          ADMITTED INTO EVIDENCE.)

        12  BY MR. BOIES:

        13  Q.   IS IT FAIR TO SAY THAT IN YOUR DIRECT TESTIMONY, YOU

        14  SOUGHT TO PORTRAY RED HAT LINUX AS A COMPETITOR TO

        15  WINDOWS, AND YOUR QUOTATION OF MR. YOUNG WAS DESIGNED TO

        16  SUPPORT THE FACT THAT AT LEAST AT SOME POINT RED HAT LINUX

        17  WOULD BE SUCH A COMPETITOR?

        18  A.   YES.

        19  Q.   LET ME DIRECT YOUR ATTENTION TO THE SIXTH PARAGRAPH,

        20  THE SIXTH AND SEVENTH PARAGRAPHS OF THE FIRST PAGE, WHERE

        21  IT SAYS, "ASKED WHETHER LINUX POSES A COMPETITIVE THREAT

        22  TO MICROSOFT'S DOMINANCE OF THE DESKTOP OPERATING SYSTEM

        23  MARKET, YOUNG CHORTLED, QUOTE, IT JUST TELLS YOU HOW

        24  DESPERATE MICROSOFT IS FOR A COMPETITOR THAT THEY'RE

        25  HOLDING UP A SOFTWARE BOX PRODUCED BY A HUNDRED GUYS IN
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         1  THE HILLS OF NORTH CAROLINA, CLOSED QUOTE, HE SAID, QUOTE,

         2  WHO ARE THEY TRYING TO KID?  CLOSED QUOTE.  QUOTE, WE ARE

         3  ABSOLUTELY NOT A VIABLE COMPETITOR AT THIS TIME, CLOSED

         4  QUOTE.  HE CONTINUED.  QUOTE, WE HAVE EVERY INTENTION OF

         5  BEING ONE, BUT HOW LONG WILL IT TAKE?  REALISTICALLY, IT

         6  WILL BE 20 YEARS, CLOSED QUOTE.

         7           DO YOU HAVE ANY REASON TO DISAGREE WITH WHAT

         8  MR. YOUNG SAYS HERE?

         9  A.   I DO.

        10  Q.   DO YOU THINK THAT HE'S MORE OF A VIABLE COMPETITOR

        11  THAN HE'S ASSERTING HERE?

        12  A.   I DO.  AND THE REASON THAT I BELIEVE THAT IS IT'S NOT

        13  REALLY UP TO MR. YOUNG TO SAY, ONE WAY OR THE OTHER,

        14  BECAUSE THE LINUX OPERATING SYSTEM IS NOT ACTUALLY THE

        15  PRODUCT OF A HUNDRED KIDS IN THE HILLS--HUNDRED GUYS,

        16  RATHER, IN THE HILLS OF NORTH CAROLINA.  THE LINUX

        17  OPERATING SYSTEM, THE VAST MAJORITY OF THE CODE THAT

        18  MR. YOUNG SHIPS IN HIS RED HAT LINUX PRODUCT IS NOT

        19  PRODUCED BY HIS COMPANY.  IT'S PRODUCED BY A LARGE ARMY OF

        20  PEOPLE WHO GO UNDER THE NAME OF THE "OPEN-SOFTWARE

        21  MOVEMENT."  IT'S ONE OF THE PHENOMENON OF OUR AGE, IS THIS

        22  DEVELOPMENT OF SOFTWARE BY ENTHUSIASTS, PART-TIME PEOPLE,

        23  ALL SORTS OF PEOPLE WORKING ACROSS THE INTERNET, PC'S AS

        24  THE TOOLS OF THEIR TRADE, WRITING VERY SOPHISTICATED

        25  SOFTWARE.  SO, IT'S NOT REALLY UP TO HIM TO SAY WHAT'S
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         1  GOING TO HAPPEN TO LINUX OR NOT.

         2           AND THEN SECONDLY, I THINK HE'S BEING A BRAVE MAN

         3  TRYING TO PREDICT WHAT'S GOING TO HAPPEN 20 YEARS FROM

         4  NOW.

         5  Q.   I WOULD AGREE WITH THAT.

         6           IS IT THE CASE THAT IN ORDER TO BE A VIABLE

         7  COMPETITOR, YOU WOULD AGREE THAT LINUX, WHETHER IT'S RED

         8  HAT LINUX OR NOT, WOULD HAVE TO HAVE A SUFFICIENTLY WIDE

         9  RANGE OF APPLICATION PROGRAMS TO SUPPORT IT TO BE A VIABLE

        10  COMPETITOR TO MICROSOFT IN THE DESKTOP OPERATING SYSTEM

        11  MARKET?

        12  A.   IT WOULD HAVE TO HAVE ENOUGH APPLICATIONS OF THE

        13  RIGHT TYPE, AS YOU GO BACK TO THE DISCUSSION YOU HAD WITH

        14  DR. SCHMALENSEE, THAT A PLATFORM DOESN'T NEED JUST A LARGE

        15  NUMBER OF APPLICATIONS.  WHAT IT NEEDS IS THE RIGHT SET OF

        16  APPLICATIONS, THE QUALITATIVE RATHER THAN THE QUANTITATIVE

        17  ISSUE.

        18           BUT LET ME POINT OUT TWO THINGS HERE.

        19  FIRSTLY--OR THREE THINGS, ACTUALLY.  FIRST THING, THE

        20  OPEN-SOURCE MOVEMENT IS TAKING CARE OF ITS OWN.  ONE OF

        21  THE THINGS THAT I RECENTLY HAD BECOME AWARE OF IS THAT

        22  THERE IS, IN FACT, TWO EFFORTS BY PEOPLE WORKING IN THE

        23  OPEN-SOURCE STYLE TO DEVELOP PERSONAL PRODUCTIVITY, OFFICE

        24  DESKTOP APPLICATIONS FOR THE LINUX PLATFORM.

        25           SECONDLY, THE LINUX PLATFORM HAS A VERY
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         1  SOPHISTICATED BROWSER AND HAS ACCESS TO ALL OF THOSE

         2  APPLICATIONS THAT ARE NOW AVAILABLE ACROSS THE INTERNET.

         3  RECENTLY, FOR INSTANCE, INTUIT ANNOUNCED THAT THEY WILL

         4  HAVE A VERSION OF THEIR POPULAR TURBOTAX PROGRAM THAT'S

         5  JUST A WEB SITE.  YOU DON'T NEED ANY SOFTWARE.  YOU COULD

         6  CONNECT UP TO IT, AND IT LOOKS LIKE A BUNCH OF WEB PAGES

         7  THAT HELPS YOU DO YOUR TAXES.

         8           AND THIRDLY, THERE ARE SIGNIFICANT TRADITIONAL

         9  SOFTWARE DEVELOPERS NOW TARGETING THE LINUX PLATFORMS,

        10  SPECIFICALLY COREL AND STAR DIVISION OF GERMANY, ORACLE

        11  AND OTHERS.

        12  Q.   HOW MANY APPLICATIONS PROGRAMS ARE THERE FOR RED HAT

        13  LINUX OR LINUX GENERALLY FOR THE DESKTOP OPERATING SYSTEM

        14  MARKET?

        15  A.   AS I SAID, I DON'T HAVE A PARTICULAR COUNT ON THAT.

        16  Q.   DO YOU HAVE AN APPROXIMATION?

        17  A.   AS I TOLD YOU, I THINK IT WAS, ON MONDAY, I THINK

        18  THERE ARE PROBABLY THOUSANDS AVAILABLE.

        19           YOU HAVE TO UNDERSTAND THAT LINUX COMES OUT OF

        20  THE UNIX COMMUNITY, SO THERE IS A LARGE BODY OF

        21  APPLICATIONS THAT THEY CAN CALL ON.  IN PARTICULAR, LINUX

        22  IS VERY POPULAR IN THE UNIVERSITY AND ACADEMIC MARKET

        23  WHERE A LOT OF SOFTWARE GETS DEVELOPED.

        24  Q.   NOW, IT'S CLEAR TO YOU, IS IT NOT, SIR, THAT LINUX IS

        25  GENERALLY MOSTLY USED TO RUN SERVER APPLICATIONS?
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         1  A.   I DISAGREE WITH THAT.

         2  Q.   YOU DO.  IF YOU GO TO THE NEXT PAGE, THIS CARRIES

         3  OVER FROM THE BOTTOM OF THE FIRST PAGE, WHERE THE EXHIBIT

         4  SAYS, "ALTHOUGH HIS JOB AS CHIEF EXECUTIVE OF RED HAT IS

         5  TO PROMOTE THE VIRTUES OF LINUX, YOUNG MAINTAINED THAT THE

         6  OPERATING SYSTEM IS ALMOST EXCLUSIVELY BEING USED TODAY TO

         7  RUN SPECIALIZED SERVER COMPUTERS THAT DISTRIBUTE DATA ON

         8  THE INTERNET OR INTERNAL CORPORATE NETWORKS.  AS A RESULT,

         9  HE CONTENDED, LINUX COMPETES ONLY WITH MICROSOFT'S

        10  WINDOWS NT OPERATING SYSTEM FOR SERVERS, NOT WITH

        11  WINDOWS 98, 95, AND 3.1, THE VERSIONS OF THE SOFTWARE THAT

        12  RUN 90 PERCENT OF THE WORLD'S PERSONAL COMPUTERS AND ARE

        13  AT ISSUE IN THE TRIAL."

        14           FIRST, DO YOU AGREE WITH MR. YOUNG'S ESTIMATE

        15  THAT WINDOWS 98, 95, AND 3.1 RUN 90 PERCENT OF THE WORLD'S

        16  PERSONAL COMPUTERS?

        17  A.   I DISAGREE WITH THAT.

        18  Q.   DO YOU DISAGREE--

        19  A.   THE ISSUE HERE YOU GOT TO GET INTO IS WHAT ARE YOU

        20  INCLUDING IN PERSONAL COMPUTERS HERE.  ARE YOU TALKING

        21  ABOUT INTEL PERSONAL COMPUTERS ALONE, OR ARE YOU TALKING

        22  ABOUT MAC'S, OR ARE YOU TALKING ABOUT UNIX WORK STATIONS?

        23  Q.   IF YOU WERE TAKING ABOUT INTEL PERSONAL COMPUTERS

        24  ALONE, WOULD YOU DISAGREE WITH IT?

        25  A.   I DON'T THINK IT'S 90 PERCENT.  IT WOULD BE MORE LIKE
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         1  80 PERCENT.

         2  Q.   ARE YOU INCLUDING PIRACY THERE?

         3  A.   I'M INCLUDING PIRACY, AND I'M INCLUDING WINDOWS NT,

         4  AND I'M INCLUDING OTHER OPERATING SYSTEMS.

         5  Q.   MR. YOUNG GOES ON IN THE NEXT PARAGRAPH TO SAY,

         6  QUOTE, WE ARE IN THE SERVER OPERATING SYSTEM BUSINESS,

         7  CLOSED QUOTE, YOUNG SAID.  QUOTE, JUST BECAUSE WE EXIST

         8  DOESN'T MEAN MICROSOFT DOESN'T HAVE A MONOPOLY WITH

         9  DESKTOP MACHINES.  IT'S LIKE A TELEPHONE COMPANY EXECUTIVE

        10  HOLDING UP A WALKIE-TALKIE AND SAYING THIS IS A COMPETITOR

        11  TO LOCAL PHONE SERVICE, CLOSED QUOTE.

        12           RECOGNIZING FROM YOUR TESTIMONY YOU DON'T

        13  NECESSARILY AGREE WITH THE FULL BREADTH OF THAT STATEMENT,

        14  MR. MARITZ, WOULD YOU AGREE THAT THE APPLICATIONS THAT ARE

        15  USED TO RUN SERVERS ARE DIFFERENT, AT LEAST IN MANY

        16  SIGNIFICANT RESPECTS, FROM THE APPLICATIONS THAT ARE

        17  TYPICALLY RUN ON INTEL PC'S?

        18  A.   WELL, INTEL PC'S FUNCTION AS SERVERS AS WELL.  IN

        19  FACT, THEY ARE THE HIGHEST VOLUME OF SERVERS THAT ARE SOLD

        20  IN THE WORLD, SO I'M PRESUMING YOU MEAN HERE THAT THE

        21  APPLICATIONS YOU FIND ON A SERVER ARE DIFFERENT FROM THOSE

        22  YOU FIND ON AN INTEL PC ACTING AS A DESKTOP OR CLIENT

        23  MACHINE; CORRECT?

        24  Q.   YES.

        25           WOULD YOU AGREE WITH THAT?
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         1  A.   I WOULD AGREE WITH THAT.

         2           MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.

         3           THE COURT:  ALL RIGHT.  WOULD YOU LIKE A FEW

         4  MINUTES, MR. WARDEN?

         5           MR. WARDEN:  YES, YOUR HONOR.

         6           THE COURT:  ALL RIGHT.  LET US KNOW.

         7           (BRIEF RECESS.)

         8                     REDIRECT EXAMINATION

         9  BY MR. WARDEN:

        10  Q.   MR. MARITZ?

        11  A.   GOOD AFTERNOON, MR. WARDEN.

        12  Q.   MR. MARITZ, I WANT TO ASK YOU A VERY BROAD AND SIMPLE

        13  QUESTION TO BEGIN.

        14           WAS THERE EVER A REALISTIC POSSIBILITY THAT

        15  INTERNET EXPLORER WOULD NOT BECOME A STANDARD AND INTEGRAL

        16  FEATURE OF WINDOWS?

        17  A.   SHORT ANSWER, MR. WARDEN, IS NO.

        18  Q.   WHY IS THAT?

        19  A.   IT'S A VERY SIMPLE REASON FOR THAT, WHICH IS THE

        20  INTERNET CONSTITUTES, FIRST OF ALL, AN ENORMOUS BODY OF

        21  INFORMATION THAT PEOPLE USING COMPUTER SYSTEMS WANT TO GET

        22  ACCESS TO.

        23           AND EVEN MORE SIMPLE PERSPECTIVE, AS WE DISCUSSED

        24  SEVERAL TIMES, INTERNET PAGES HAVE BECOME A VERY IMPORTANT

        25  CATEGORY OF APPLICATIONS, PERHAPS EVEN THE MOST IMPORTANT
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         1  CATEGORY OF APPLICATIONS.

         2           AND IT'S INCONCEIVABLE THAT ANY DEVELOPER OF AN

         3  OPERATING SYSTEM WOULD NOT WANT TO SUPPORT THAT LARGE AN

         4  IMPORTANT BODY OF APPLICATIONS, SO INTEGRATING INTO YOUR

         5  OPERATING--THE ABILITY TO SUPPORT WEB PAGES IS TO ME A

         6  BLINDINGLY OBVIOUS THING TO DO, ALONG THE LINES OF WHAT

         7  WAS DONE INTO INTEGRATING INTO OPERATING SYSTEM SUPPORT

         8  FOR GRAPHICAL APPLICATIONS, SUPPORT FOR NETWORKING,

         9  SUPPORT FOR MULTIMEDIA TYPES OF APPLICATIONS.

        10  Q.   TO THE BEST OF YOUR RECOLLECTION, AS YOU SIT HERE

        11  TODAY, WHEN DID MICROSOFT DECIDE THAT IT NEEDED TO INCLUDE

        12  INTERNET-RELATED TECHNOLOGIES, INCLUDING WEB ACCESS, IN

        13  WINDOWS?

        14  A.   WE MADE THAT DECISION VERY EARLY ON DURING THE COURSE

        15  OF 1994 THAT WE NEEDED TO DEVELOP THOSE TECHNOLOGIES AND

        16  THAT THEY WOULD BECOME PART OF WINDOWS.  THERE WAS SOME

        17  DISCUSSION, AS I SAID, DURING LATE '94-95 AS TO EXACTLY

        18  HOW THEY WOULD BE INITIALLY DELIVERED, BUT WE WERE UNDER

        19  NO DOUBT THAT INTERNET EXPLORER WOULD BECOME PART OF

        20  WINDOWS.

        21  Q.   WHAT ARE YOU REFERRING TO WHEN YOU TALK ABOUT THE

        22  DISCUSSION AS TO HOW THEY WOULD BE INITIALLY DELIVERED?

        23  A.   WELL, WE HAD A CONCERN AS TO WHETHER WE WOULD BE ABLE

        24  TO GET THE INTERNET EXPLORER TECHNOLOGY DEVELOPED IN TIME

        25  FOR THE INITIAL SHIPMENT OF WINDOWS 95.  SO, FOR A TIME
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         1  THERE WAS SOME FEELING THAT WE WOULD SHIP IT LATER AND

         2  MAKE IT AVAILABLE THROUGH A PACKAGE TO BE CALLED

         3  "FROSTING;" IN FACT, THE SECOND VERSION OF THAT PACKAGE.

         4           LATER, WE WERE ABLE TO PULL IT UP TO THE POINT

         5  WHERE WE THINK WE COULD GET IT READY IN TIME FOR THE OEM

         6  SHIPMENTS OF WINDOWS, BUT WE COULDN'T GET IT READY IN TIME

         7  FOR THE RETAIL SHIPMENTS, THE UPGRADE PACKAGE, BECAUSE WE

         8  WERE BUILDING TWO VERSIONS OF WINDOWS 95:  ONE THAT WOULD

         9  BE SHIPPED ON NEW PC'S AND ONE THAT WOULD BE SHIPPED TO

        10  UPGRADE EXISTING CUSTOMERS WHO HAD WINDOWS 3.1.

        11           SO, WE MADE THE DECISION THEN TO PUT IT INTO THE

        12  OEM VERSION BECAUSE THAT WAS RELEASED A LITTLE LATER THAN

        13  THE UPGRADE VERSION, WHICH IS A RETAIL PRODUCT AND HAD TO

        14  BUILD MANY BOXES.

        15           BUT IN ADDITION TO THAT, WE WERE CONCERNED ABOUT

        16  THE INITIAL UPTAKE OF INTERNET EXPLORER AS A TECHNOLOGY

        17  BECAUSE WE HAD IT COMING IN LATE IN THE DEVELOPMENT CYCLE;

        18  AND THEN SECONDLY, THE NETWORK THAT WAS GOING TO SUPPORT

        19  IT, WHICH WAS THE MICROSOFT NETWORK, THIS WOULD BE THE

        20  FIRST INTERNET TECHNOLOGY THAT THAT NETWORK WOULD SUPPORT,

        21  SO WE WERE CONCERNED ABOUT THE CAPACITY OF THAT NETWORK TO

        22  HANDLE IT.

        23           SO, IF WE PUT IT INTO THE OEM VERSION, THAT WOULD

        24  MEAN A SLOWER UPTAKE BECAUSE THAT WOULD TAKE LONGER TIME

        25  TO MAKE ITS WAY THROUGH THE END USERS.
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         1  Q.   THANK YOU.  DO YOU HAVE A GENERAL FAMILIARITY WITH

         2  THE NEGOTIATIONS OR DISCUSSIONS IN DECEMBER 1994 OR

         3  PERHAPS EARLIER, PERHAPS SLIGHTLY LATER, BETWEEN MICROSOFT

         4  AND NETSCAPE ABOUT THE POSSIBILITY OF MICROSOFT'S

         5  LICENSING NETSCAPE'S BROWSER OR BROWSING TECHNOLOGY?

         6  A.   I HAVE GENERAL FAMILIARITY WITH THAT.  I WAS NOT

         7  SPECIFICALLY IN THOSE NEGOTIATIONS.

         8  Q.   DO YOU RECALL THE POSITION MICROSOFT TOOK IN THOSE

         9  NEGOTIATIONS WITH RESPECT TO THE ROYALTY FEE ARRANGEMENTS

        10  THAT IT WOULD BE PREPARED TO ACCEPT FOR LICENSING A

        11  BROWSER?

        12  A.   WE WERE ABSOLUTELY INSISTENT THAT WE NEEDED TO HAVE A

        13  FLAT FEE FOR THE TECHNOLOGY.  IN OTHER WORDS, WE WANTED TO

        14  PURCHASE OUTRIGHT A LICENSE TO SHIP THAT TECHNOLOGY

        15  WITHOUT HAVING TO PAY ANY MORE ADDITIONAL MONIES.  AND THE

        16  REASON FOR THAT IS WE WANTED TO MAKE SURE THAT WE COULD

        17  INCLUDE IT IN WINDOWS WITHOUT THEN HAVING TO PAY ANY

        18  ADDITIONAL ROYALTIES.

        19  Q.   AND WHY DIDN'T YOU WANT TO HAVE TO PAY ANY ADDITIONAL

        20  ROYALTIES IF IT WERE INCLUDED IN WINDOWS?

        21  A.   WELL, WE WERE HOPING TO SHIP WINDOWS 95 IN VERY HIGH

        22  VOLUME.  AND IF WE HAD TO PAY A ROYALTY ON EVERY COPY,

        23  THAT COULD ADD UP TO SUBSTANTIAL AMOUNT OF MONEY OVER

        24  TIME, SO WE WANTED TO PURCHASE THE TECHNOLOGY AND THEN

        25  INTEGRATE IT INTO WINDOWS.
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         1           MR. WARDEN:  YOUR HONOR, I NOW PLACE BEFORE THE

         2  WITNESS AND OFFER DEFENDANT'S EXHIBIT 267, WHICH IS A

         3  STRING OF TWO E-MAILS WITHIN MICROSOFT IN NOVEMBER 1994.

         4           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         5           THE COURT:  DEFENDANT'S 267 IS ADMITTED.

         6                         (DEFENDANT'S EXHIBIT NO. 267 WAS

         7                          ADMITTED INTO EVIDENCE.)

         8  BY MR. WARDEN:

         9  Q.   HAVE YOU SEEN THIS DOCUMENT BEFORE, MR. MARITZ?

        10  A.   I THINK I HAVE SEEN IT BEFORE, YES, SIR.

        11  Q.   IN FACT, IS THE SECOND PLACEMENT AND FIRST IN

        12  CHRONOLOGICAL ORDER OF THE TWO E-MAILS FROM YOU?

        13  A.   BEG YOUR PARDON, MR. WARDEN?

        14  Q.   ARE YOU AUTHOR OF THE E-MAIL THAT BEGINS ABOUT A

        15  THIRD OF THE WAY DOWN PAGE ONE?

        16  A.   YES, SIR.

        17  Q.   TELL US IF YOU WOULD, PLEASE--I THINK THE OTHERS HAVE

        18  BEEN IDENTIFIED--WHO JOHN LUDWIG IS.

        19  A.   JOHN LUDWIG WAS THE MANAGER WHO WAS WORKING FOR BRAD

        20  SILVERBERG AT THE TIME.  IN PARTICULAR, HE HAD

        21  RESPONSIBILITY FOR DEVELOPMENT OF THE INTERNET EXPLORER.

        22  BEN SLIVKA WORKED FOR HIM.

        23  Q.   RUSS SIEGELMAN, WHAT WAS HIS RESPONSIBILITY AT THAT

        24  TIME?

        25  A.   HE WAS THE MANAGER RESPONSIBLE FOR WHAT BECAME THE
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         1  MICROSOFT NETWORK REFERRED TO IN THIS DOCUMENT, I THINK,

         2  AS MARVEL, OR MARVEL WAS THE CLIENT FOR THE MICROSOFT

         3  NETWORK.

         4  Q.   AND THOMAS EVSLIN?

         5  A.   TOM EVSLIN, AT THAT TIME, WAS WORKING ON THE PRODUCT

         6  CALLED MICROSOFT EXCHANGE, BUT HE HAD A KEEN INTEREST IN

         7  THE INTERNET AND THE INTERNET TECHNOLOGIES.

         8  Q.   DIRECTING YOUR ATTENTION TO THE FIRST PARAGRAPH UNDER

         9  THE HEADING "BACKGROUND," YOU SAY THERE, "I THINK WE,

        10  MICROSOFT, HAVE THE FOLLOWING IMPORTANT OBJECTIVES."  AND

        11  THE FIRST ONE LISTED IS, "ENSURE THAT WINDOWS IS VERY WELL

        12  CONNECTED.  IN PARTICULAR, ENSURE IT IS STRAIGHTFORWARD

        13  FOR A USER TO GET CONNECTED TO THE INTERNET AND EASE AND

        14  UBIQUITY OF CONNECTION DO NOT BECOME DIFFERENTIATING

        15  ATTRIBUTES OF MACINTOSH OR OS/2."

        16           CAN YOU TELL THE COURT, PLEASE, WHAT YOU MEAN BY

        17  THE STATEMENT, "LET'S START WITH ENSURE THAT WINDOWS IS

        18  VERY WELL CONNECTED"?

        19  A.   WHAT I MEANT HERE WAS THAT WE WANTED TO MAKE SURE

        20  THAT PEOPLE USING WINDOWS COULD GET CONNECTED, IN GENERAL,

        21  TO INFORMATION AND, IN PARTICULAR, TO INFORMATION THAT

        22  WOULD BE COMING ACROSS THE INTERNET.  AND WE WERE

        23  CONCERNED THAT OTHER OPERATING SYSTEMS VENDORS WHO WERE

        24  COMPETING WITH US DID NOT USE THIS AS AN OPPORTUNITY TO

        25  OFFER SOMETHING SUPERIOR OVER WHAT WINDOWS COULD OFFER
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         1  HERE.

         2  Q.   AND HOW DOES A USER TYPICALLY GET CONNECTED TO THE

         3  INTERNET?

         4  A.   THEY TYPICALLY GET CONNECTED TO THE INTERNET BY USING

         5  SOME FACILITY IN THEIR OPERATING SYSTEM TO DIAL UP TO A

         6  CONNECTION OR THEIR LOCAL AREA NETWORK, IF THAT HAPPENS TO

         7  BE THEIR MEANS OF CONNECTIVITY.  AND THEN THEY USE

         8  SOFTWARE THAT ALLOWS THEM TO USE THE DIFFERENT TYPE OF

         9  INFORMATION THAT INTERNET OFFERS.

        10  Q.   AND WHAT IS THAT LATTER SOFTWARE CALLED?

        11  A.   TYPICALLY ARE GROUPED TOGETHER UNDER BROWSERS.

        12  Q.   AT THE TIME YOU WROTE THIS DOCUMENT, WAS IBM GETTING

        13  READY TO RELEASE OS/2 WARP 3.0?

        14  A.   I DON'T RECALL SPECIFICALLY, BUT I BELIEVE IT WOULD

        15  BE IN THIS TIME FRAME.

        16  Q.   DID YOU HAVE REASON TO BELIEVE AT THAT TIME, ONE WAY

        17  OR THE OTHER, AS TO THE INTENTIONS OF APPLE OR IBM TO

        18  INCLUDE BROWSING FUNCTIONALITY IN THEIR OPERATING SYSTEMS?

        19  A.   IT'S MY RECOLLECTION THAT BOTH OF THEM HAD

        20  ARTICULATED THAT THEY INTENDED TO MAKE CONNECTIVITY TO THE

        21  INTERNET AND TO THE EXPERIENCE OF USING THE INTERNET A

        22  FEATURE OF THEIR PLATFORMS IN SOMETHING THAT USERS WOULD

        23  PREFER.

        24  Q.   DIRECTING YOUR ATTENTION FURTHER DOWN ON THAT PAGE TO

        25  THE PARAGRAPH THAT'S NUMBERED ONE FOLLOWING YOUR STATEMENT
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         1  "HERE IS A PROPOSAL," CAPITAL P, AND THE LAST HALF OF THAT

         2  PARAGRAPH NUMBER ONE, YOU SAY, "WINDOWS 95 WILL SHIP A

         3  STANDARD INITIAL ACCESS AND WWB BROWSING PACKAGE CODE

         4  NAMED `O'HARE.'"

         5           NOW, WHAT IS A WWB BROWSING PACKAGE?

         6  A.   I BELIEVE THAT STANDS FOR WORLD WIDE WEB, OR WHAT

         7  PEOPLE THESE DAYS JUST REFER TO AS "THE WEB."

         8  Q.   AND THE PACKAGE CODE NAMED "O'HARE" BECAME WHAT?

         9  A.   INTERNET EXPLORER, SIR.

        10  Q.   AT THE TIME THIS MEMORANDUM WAS WRITTEN IN NOVEMBER

        11  1997--

        12  A.   1994.

        13  Q.   I'M SORRY, 1994, THANK YOU.

        14           --HAD NETSCAPE SHIPPED A SINGLE COMMERCIAL

        15  PRODUCT?

        16  A.   MY UNDERSTANDING IS THEY HAD NOT MADE THEIR FINAL

        17  RELEASE OF NETSCAPE NAVIGATOR.  I THINK THAT HAPPENED IN

        18  DECEMBER OF THAT YEAR.

        19           MR. WARDEN:  THEN, YOUR HONOR, I WOULD LIKE TO

        20  PLACE BEFORE THE WITNESS AND OFFER DEFENDANT'S EXHIBIT

        21  269.

        22           MR. BOIES:  NO OBJECTION.

        23           THE COURT:  DEFENDANT'S 269 IS ADMITTED.

        24                         (DEFENDANT'S EXHIBIT NO. 269 WAS

        25                          ADMITTED INTO EVIDENCE.)
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         1  BY MR. WARDEN:

         2  Q.   THIS CONSISTS OF E-MAIL FROM YOU, MR. MARITZ; IS THAT

         3  CORRECT?

         4  A.   YES, SIR.

         5  Q.   AND THE DATE OF THIS E-MAIL IS--THAT IS, THE REAL

         6  E-MAIL--IS NOVEMBER 11, 1994; IS THAT CORRECT?

         7  A.   YES, SIR.

         8  Q.   AND WHEN MR. LUDWIG FORWARDED IT, HE, LIKE YOU, SAID

         9  IT RELATED TO, QUOTE, THE INTERNET, CLOSED QUOTE; IS THAT

        10  RIGHT?

        11  A.   YES, I BELIEVE THAT HAPPENS AUTOMATICALLY WHEN YOU

        12  FORWARD A PIECE OF E-MAIL.  IT INHERITS THE TITLE FROM THE

        13  PREVIOUS E-MAIL.

        14  Q.   ON THE SECOND PAGE OF THIS DOCUMENT UNDER THE HEADING

        15  "B, ISSUES," YOU DISCUSS CONFLICTING GOALS, QUESTION MARK,

        16  AND THEN PSD.

        17           WHAT IS PSD?

        18  A.   THAT STANDS FOR PERSONAL SYSTEMS DIVISION.  THAT WAS

        19  THE NAME OF THE GROUP UNDER MR. SILVERBERG THAT WAS

        20  DEVELOPING BOTH WINDOWS 95 AND THE O'HARE CLIENT, OR

        21  INTERNET EXPLORER CLIENT.

        22  Q.   PSD AND EVERYONE ELSE, I THINK, BELIEVES THAT

        23  INTERNET IS CATCHING FIRE, IN QUOTES, AND THAT, QUOTE, ONE

        24  BUTTON INSTALLED, CLOSED QUOTE, FOR INTERNET ACCESS IS A

        25  MUST-HAVE FOR THE WINDOWS PLATFORM AS SOON AS POSSIBLE.
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         1           WHAT IS ONE BUTTON INSTALLED FOR INTERNET ACCESS?

         2  A.   BASICALLY, THAT REFERS TO TRYING TO MAKE IT AS SIMPLE

         3  FOR THE USER TO GET SET UP TO ACCESS THE INTERNET.  IN

         4  THOSE DAYS, TO ESTABLISH CONNECTIVITY TO THE INTERNET WAS

         5  ACTUALLY QUITE COMPLICATED BECAUSE YOU FIRST HAD TO

         6  INSTALL THE UNDERLYING NETWORKING SOFTWARE THAT THE

         7  INTERNET USES, TCP/IP SOFTWARE IN PARTICULAR, AND THAT

         8  COULD BE QUITE COMPLICATED TO CONFIGURE.  AND THEN YOU HAD

         9  TO INSTALL, QUOTE-UNQUOTE, THE BROWSER ON TOP OF THAT.

        10           SO, WE WOULD TRY TO MAKE IT AS EASY AS POSSIBLE

        11  FOR THE AVERAGE PERSON TO CONNECT TO THE INTERNET, AND

        12  THAT'S WHAT ONE BUTTON INSTALLED REFERS TO.

        13  Q.   AND WHAT DID YOU MEAN WHEN YOU SAID THAT THAT

        14  CAPABILITY WAS A, QUOTE, MUST-HAVE FOR THE WINDOWS

        15  PLATFORM, CLOSED QUOTE?

        16  A.   I BELIEVE IT'S GOING TO BE VERY IMPORTANT TO

        17  ENCOURAGE MORE PEOPLE TO USE WINDOWS TO GIVE THEM THE BEST

        18  EXPERIENCE OF ACCESSING THIS IMPORTANT BODY OF

        19  INFORMATION.

        20           AND IN PARTICULAR, ALSO FROM A COMPETITOR POINT

        21  OF VIEW, AS I ADDRESS LATER IN THAT PARAGRAPH, IF WE HAD

        22  ALLOWED OUR COMPETITORS TO GO AHEAD AND PROVIDE EASY

        23  ACCESS TO THE INTERNET AS A DIFFERENTIATING FEATURE, THEN

        24  THAT WOULD BE A PROBLEM FOR US IN THE SALES OF WINDOWS.

        25           MR. WARDEN:  I NOW PLACE BEFORE THE--
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         1  BY MR. WARDEN:

         2  Q.   WELL, LET ME ASK BEFORE I DO THAT, WHAT DID YOU DO IN

         3  RESPONSE TO THE CONCERN EXPRESSED HERE?

         4  A.   WELL, WE HAD STARTED DEVELOPMENT OF THE O'HARE CLIENT

         5  AND WERE ALSO WORKING ON TRYING TO MAKE THE SIGNUP AS EASY

         6  AS WE COULD, AND WE CONTINUED TO PUSH AS AGGRESSIVELY AS

         7  WE COULD TO TRY TO GET THAT TECHNOLOGY DEVELOPED AND TRY

         8  TO GET IT DONE IN TIME FOR THE UPCOMING SHIPMENT OF

         9  WINDOWS 95.

        10           THE COURT:  WOULD YOU REFRESH MY RECOLLECTION ON

        11  WHAT MARVEL IS.

        12           THE WITNESS:  YES, YOUR HONOR.  MARVEL WAS THE

        13  CLIENT SOFTWARE FOR THE MICROSOFT NETWORK.

        14           THE COURT:  I REMEMBER.

        15           THE WITNESS:  ONE OF THE REASONS FOR WRITING

        16  CONFLICTING GOALS THERE IS AT THAT POINT IN TIME, THE

        17  THEN--THE VERSION OF MICROSOFT THEN BEING DEVELOPED WAS

        18  NOT USING INTERNET TECHNOLOGIES, AND WE WOULD TRY TO

        19  SWITCH IT OVER TO INTERNET TECHNOLOGIES, SO THAT'S THE

        20  REASON FOR THIS WHOLE SET OF MAIL.

        21           MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS

        22  DEFENDANT'S EXHIBIT 68, WHICH IS IN EVIDENCE, A COPY OF

        23  THE NETSCAPE PREFERRED STOCK PROSPECTUS DATED JANUARY 16,

        24  1995.

        25  BY MR. WARDEN:
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         1  Q.   AND MR. MARITZ, I DIRECT YOUR ATTENTION TO THE TOP OF

         2  PAGE 31 OF THIS DOCUMENT.  THIS PARAGRAPH APPEARS UNDER

         3  THE GENERAL HEADING "COMPETITION" THAT'S ON THE PREVIOUS

         4  PAGE, AND IN IT NETSCAPE ADVISES ITS PROSPECTIVE

         5  INVESTORS, "THE COMPANY BELIEVES THAT PC SOFTWARE VENDORS

         6  MAY BECOME PARTICULARLY FORMIDABLE COMPETITORS."

         7           THE COURT:  WHAT PAGE ARE YOU ON?

         8           MR. WARDEN:  PAGE 31, YOUR HONOR.

         9           THE COURT:  THIRTY-ONE.

        10           THE WITNESS:  THANK YOU.  I WAS ALSO CONFUSED

        11  THERE.

        12           THE COURT:  I WAS ON 41, WHICH WAS LEGAL AFFAIRS.

        13           MR. WARDEN:  I THOUGHT THERE MIGHT BE SOMETHING

        14  INTERESTING THERE, TOO, ALTHOUGH IT DOESN'T LOOK LIKE IT.

        15  BY MR. WARDEN:

        16  Q.   ANYWAY, THIS CONTINUES, "MICROSOFT CORPORATION IS

        17  ALREADY LICENSING BROWSER SOFTWARE FROM SPYGLASS AND HAS

        18  ANNOUNCED ITS INTENTIONS TO ADD FUNCTIONALITY TO THE

        19  BROWSER SOFTWARE AND TO BUNDLE IT WITH THE WINDOWS 95

        20  OPERATING SYSTEM.

        21           NOW, WAS THAT A CORRECT STATEMENT BY NETSCAPE OF

        22  YOUR INTENTIONS AND YOUR EXPRESSED INTENTIONS AT THAT

        23  TIME, JANUARY 1995?

        24  A.   I BELIEVE IT WAS, SIR.

        25  Q.   AND THE PARAGRAPH CONTINUES, THAT THE COMPANY
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         1  BELIEVES THAT THE OTHER PRIMARY PC OPERATING SYSTEM

         2  VENDORS--APPLE COMPUTER, INC., AND INTERNATIONAL BUSINESS

         3  MACHINES CORPORATION--WILL ALSO EVENTUALLY INCORPORATE

         4  SOME WEB-BROWSER FUNCTIONS INTO THEIR OPERATING SYSTEMS AS

         5  STANDARD FEATURES.

         6           DID THAT HAPPEN?

         7  A.   YES.

         8  Q.   AND BY THE WAY, DO YOU AGREE WITH THE STATEMENT THERE

         9  THAT APPLE COMPUTER IS A PC OPERATING SYSTEM VENDOR?

        10  A.   I DO.

        11  Q.   THE PROSPECTUS CONTINUES, "THIS MAY ALSO BE TRUE OF

        12  UNIX OPERATING SYSTEM VENDORS SUCH AS," AND THEN

        13  ENUMERATES SOME, THE NAMES OF WHICH ARE FAMILIAR TO US

        14  AFTER OUR TIME HERE.  "IF THESE COMPANIES INCORPORATE

        15  WEB-BROWSER FUNCTIONALITY INTO THEIR SOFTWARE PRODUCTS,

        16  THEY COULD SUBSEQUENTLY OFFER THIS FUNCTIONALITY AT LITTLE

        17  OR NO ADDITIONAL COST TO CONSUMERS."

        18           NOW, INSOFAR AS THAT SENTENCE PERTAINS TO

        19  MICROSOFT, DOES THAT ACCURATELY REFLECT WHAT, IN FACT, WAS

        20  MICROSOFT'S INTENTION AND ANNOUNCED INTENTION AT THE TIME?

        21  A.   YES, SIR, THAT DOES REFLECT OUR INTENTION.  IT ALSO

        22  REFLECTS MY TESTIMONY EARLIER THAT NO OPERATING SYSTEM

        23  VENDOR COULD AFFORD TO BE IN THE POSITION OF NOT OFFERING

        24  ACCESS TO THIS IMPORTANT BODY OF INFORMATION AND

        25  APPLICATIONS--OF NOT OFFERING IT IN THEIR OPERATING
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         1  SYSTEMS AT LITTLE OR NO EXTRA COST.

         2  Q.   NOW, YOU HAD THE NEGOTIATIONS WITH NETSCAPE ABOUT THE

         3  POSSIBLE LICENSING OF THEIR BROWSER TECHNOLOGY.  AND

         4  NETSCAPE DID START SHIPPING A COMMERCIAL PRODUCT IN

         5  DECEMBER '94, JANUARY '95, THEREABOUTS; IS THAT CORRECT?

         6  A.   I BELIEVE SO.

         7  Q.   AFTER NETSCAPE BEGAN TO SHIP ITS PRODUCT, DID THE

         8  PRESENCE OF THAT PRODUCT IN THE MARKET HAVE ANY EFFECT ON

         9  MICROSOFT EFFORTS WITH RESPECT TO INTERNET EXPLORER, WHAT

        10  CAME TO BE KNOWN AS INTERNET EXPLORER?

        11  A.   YES, SIR, IT DID.  NETSCAPE'S PRODUCT BECAME VERY

        12  POPULAR VERY RAPIDLY, AND THAT MADE US REDOUBLE OUR

        13  EFFORTS TO TRY AND GET OUR TECHNOLOGY READY IN TIME FOR

        14  WINDOWS 95.

        15  Q.   HOW SUCCESSFUL WAS NETSCAPE'S PRODUCT WHEN IT WAS

        16  INTRODUCED?

        17  A.   WHEN IT WAS INTRODUCED?

        18  Q.   YES, ITS CLIENT PRODUCT.

        19  A.   VERY SUCCESSFUL.  AS I SAID, MILLIONS OF USERS BEGAN

        20  TO USE IT VERY RAPIDLY.

        21  Q.   NOW, DO YOU RECALL TESTIFYING ON CROSS-EXAMINATION

        22  ABOUT MICROSOFT'S DECISION NOT TO CHARGE SEPARATELY OR

        23  ADDITIONALLY FOR THE INTERNET EXPLORER TECHNOLOGIES IN

        24  WINDOWS?

        25  A.   I DO, SIR.
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         1  Q.   AND ALSO YOUR TESTIMONY ABOUT THE EFFECT OF THAT

         2  PRICING POLICY ON NETSCAPE, DO YOU RECALL THAT?

         3  A.   YES, SIR.

         4  Q.   CAN YOU TELL THE COURT, PLEASE, WHY YOU CHARGE FOR

         5  WINDOWS THE WAY YOU DO CHARGE FOR WINDOWS?

         6  A.   WE BELIEVE THAT WE TRY AND OFFER TWO USERS OF WINDOWS

         7  ALL OF THE FACILITIES THAT THEY'RE GOING TO NEED TO DO THE

         8  COMMON AND IMPORTANT THINGS THAT THEY EXPECT OF AN

         9  OPERATING SYSTEM.  AND THIS IS TRUE BOTH FOR USERS AND

        10  DEVELOPERS.

        11           SO, IF WE SEE TECHNOLOGY THAT IS GOING TO MAKE

        12  WINDOWS MORE ATTRACTIVE TO THE USER OR MAKE IT MORE

        13  ATTRACTIVE FOR A DEVELOPER TO WRITE APPLICATIONS TO IT, OR

        14  IF THERE IS A STRONG COMPETITIVE PRESSURE TO DO IT, THEN

        15  WE TYPICALLY INTEGRATE THOSE TECHNOLOGIES INTO WINDOWS AND

        16  CHARGE NO ADDITIONAL FEE FOR THEM.

        17           GOOD EXAMPLES HERE WOULD BE THE DEVELOPMENT OF

        18  THE GRAPHICAL USER INTERFACE ITSELF, NETWORKING SOFTWARE,

        19  MULTIMEDIA SOFTWARE, OBJECT-ORIENTED TECHNOLOGY SOFTWARE.

        20  THESE ARE ALL EXAMPLES OF TECHNOLOGIES THAT ARE--THAT HAVE

        21  IMPACT EITHER FOR THE END USER OR THE DEVELOPER OR BOTH OR

        22  WERE IMPORTANT IN ADDITION TO THAT FOR COMPETITIVE

        23  REASONS.

        24  Q.   ARE THERE OTHER BRANDED FEATURES OR FUNCTIONALITIES

        25  OF WINDOWS BESIDES INTERNET EXPLORER?
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         1  A.   YES.  WE HAVE CERTAIN ISSUES THAT ARE FORMAL--CERTAIN

         2  TECHNOLOGIES IN WINDOWS THAT ARE FORMAL BRANDS, SUCH AS

         3  DIRECTX WOULD HAVE A NAME, OR OLE, I THINK, HAS BEEN

         4  BRANDED AS WELL.  THERE ARE OTHER TECHNOLOGIES THAT HAVE

         5  INFORMAL NAMES TO THEM SUCH AS--

         6           THE COURT:  WHO IS OLE?

         7           THE WITNESS:  STANDS FOR OBJECT LINKING AND

         8  EMBEDDING TECHNOLOGY.  IT'S RELATED TO THE TECHNOLOGIES

         9  THAT WE SOMETIMES SAW EARLIER CALLED DOCOBJ WHICH ALLOWS

        10  TWO APPLICATIONS TO BASICALLY COEXIST INSIDE ONE WINDOW ON

        11  THE SCREEN.

        12           THE COURT:  OKAY.

        13  BY MR. WARDEN:

        14  Q.   DO YOU CHARGE SEPARATELY FOR OLE OR DIRECTX?

        15  A.   WE DO NOT, SURE.

        16           THE COURT:  ARE THERE OTHERS THAT YOU ARE

        17  CONSIDERING INTEGRATING TODAY?

        18           THE WITNESS:  INTO WINDOWS OTHER THAN NEW

        19  TECHNOLOGIES?

        20           THE COURT:  YES.

        21           THE WITNESS:  YES, SIR, THERE ARE SOME WE ARE

        22  CONSIDERING.  GOOD EXAMPLES WOULD BE SPEECH-PROCESSING

        23  TECHNOLOGY, WHICH ALLOWS YOU TO, IN SOME SENSE, TALK TO

        24  YOUR COMPUTER INITIALLY IN A PRETTY STYLIZED WAY; THAT

        25  BEING AN EXAMPLE THAT WE ARE CONSIDERING.
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         1  BY MR. WARDEN:

         2  Q.   DO ANY OF YOUR COMPETITORS, BE IT APPLE, IBM OR

         3  WHOMEVER, CHARGE SEPARATELY FOR COMPONENTS OF THEIR

         4  DESKTOP PLATFORMS?

         5  A.   MOST VENDORS, INCLUDING APPLE, OFFER THEIR PLATFORM

         6  AS A SINGLE PACKAGE THAT THE END USER PURCHASES, AND THEY

         7  GET ALL THE NECESSARY SOFTWARE AS PART OF THAT PACKAGE.

         8  Q.   DOES THAT INCLUDE WEB BROWSERS?

         9  A.   TYPICALLY INCLUDES WEB BROWSERS.

        10           THE COURT:  LET ME INTRUDE ONE MORE TIME,

        11  MR. WARDEN.

        12           MR. WARDEN:  PLEASE, YOUR HONOR.

        13           THE COURT:  CAN YOU THINK OF ANY APPLICATION THAT

        14  COULD NOT BE INTEGRATED INTO AN OPERATING SYSTEM AS A

        15  MATTER OF CYBER ENGINEERING?

        16           THE WITNESS:  THAT'S A QUESTION FOR ME, YOUR

        17  HONOR?

        18           THE COURT:  YES.

        19  BY MR. WARDEN:

        20  Q.   IT'S NOT FOR ME, MR. MARITZ.

        21  A.   THERE AREN'T HARD BOUNDARIES IN SOFTWARE, YOUR HONOR,

        22  SO EVERYTHING OVER TIME, IF IT CAN BE INVOKED BY OTHER

        23  APPLICATIONS, CAN BE A CANDIDATE TO BE INCLUDED IN THE

        24  OPERATING SYSTEM.  FOR INSTANCE--

        25           THE COURT:  IT WOULD DEPEND PRIMARILY ON THE
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         1  POWER OF THE MICROPROCESSORS?

         2           THE WITNESS:  YES, THAT'S ONE OF THE CONSTRAINTS

         3  ON IT.  I DO KNOW, YOUR HONOR, THERE HAS BEEN DISCUSSION

         4  IN THIS CASE ABOUT WHETHER A WORD PROCESSOR COULD BE

         5  INTEGRATED INTO THE OPERATING SYSTEM.

         6           IN FACT, THE ELEMENTS OF WORD PROCESSING HAD

         7  ALREADY BEEN INTEGRATED INTO THE OPERATING SYSTEM.  MOST

         8  OPERATING SYSTEMS TODAY, INCLUDING WINDOWS, OFFER A MODULE

         9  OR A SERVICE THAT HAS A SET OF API'S THAT MAKE IT EASY FOR

        10  AN APPLICATION TO LAY OUT INFORMATION ON THE SCREEN.  AND

        11  MOST OPERATING SYSTEMS, IN FACT, DO SHIP WITH A WORD

        12  PROCESSOR THAT FOUR OR FIVE YEARS AGO WOULD HAVE BEEN

        13  CONSIDERED QUITE COMPETITIVE.

        14  BY MR. WARDEN:

        15  Q.   HAS THAT DISPLACED MICROSOFT OFFICE FROM THE

        16  APPLICATIONS MARKET?

        17  A.   NO.  THE PEOPLE WHO MAKE THEIR MONEY SELLING

        18  SPECIALIZED WORD PROCESSING SOFTWARE HAD TO MOVE ON AND

        19  DEVELOP NEW FEATURES AND NEW CAPABILITIES.

        20  Q.   I BELIEVE IN ANSWER TO HIS HONOR'S QUESTION YOU SAID

        21  SOMETHING LIKE THERE IS NO LIMIT TO THE INCORPORATION OF

        22  SOFTWARE HAVING PLATFORM CHARACTERISTICS OR SOMETHING LIKE

        23  THAT; AM I CORRECT THAT YOU SAID THAT?

        24  A.   YES, SIR.  WHAT I SAID THERE IS THAT, IN GENERAL,

        25  THOSE PIECES OF SOFTWARE THAT HAVE EITHER THE FOLLOWING
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         1  TWO CHARACTERISTICS.  ONE IS THAT THEY HAVE THE CAPABILITY

         2  TO PERFORM THE PLATFORM OR PART OF THE PLATFORM FOR OTHER

         3  APPLICATIONS ARE THE CANDIDATES TO BE INTEGRATED INTO THE

         4  OPERATING SYSTEM, OR THOSE PIECES OF SOFTWARE THAT MAKE IT

         5  EASY FOR THE END USER TO DO SOME VERY COMMON ACTION.

         6           AND I WENT BACK TO MY EARLIER TESTIMONY, AND AS I

         7  SIT HERE AS SOMEBODY MANAGING AN OPERATING SYSTEM, THERE

         8  IS A COST TO INTEGRATING THINGS INTO YOUR OPERATING

         9  SYSTEM.  IT MEANS MORE WORK TO BE DONE, MORE THINGS TO BE

        10  TESTED, MORE SOFTWARE TO BE WRITTEN.  SO, IT'S NOT

        11  SOMETHING THAT WE JUST DO LIGHTLY.  THERE HAS TO BE SOME

        12  REAL REASON BEHIND IT.

        13           AND TYPICALLY, THAT REASON IS THE TWO THAT I

        14  GAVE.  IS IT SOMETHING THAT'S GOING TO BE OF VALUE TO

        15  LARGE NUMBERS OF END USERS OF THE OPERATING SYSTEM, OR IS

        16  IT SOMETHING THAT'S GOING TO MAKE IT EASIER FOR DEVELOPERS

        17  TO WRITE APPLICATIONS?  IN THE CASE OF WEB-BROWSING

        18  SOFTWARE, IT MET BOTH OF THOSE TESTS.

        19  Q.   YOU ANTICIPATED MY NEXT QUESTION A BIT THERE.  DOES

        20  INTERNET EXPLORER TECHNOLOGIES AND WINDOWS, DO THEY EXPOSE

        21  A SUBSTANTIAL NUMBER OF API'S FOR DEVELOPERS?

        22  A.   OVER TIME, YES.  AS YOU KNOW, WE HAVE BEEN WORKING ON

        23  INTERNET EXPLORER SINCE 1994, AND ONE OF THE THINGS WE

        24  WORK VERY HARD ON IS TO TRY TO RECONSTITUTE IT OVER TIME

        25  TO EXPOSE API'S THAT WILL BE USEFUL TO DEVELOPERS, YES.
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         1  SO, IT'S SOMETHING THAT INITIALLY THERE WERE FEW SERVICES

         2  AND OVER TIME WE ADDED MORE.

         3  Q.   NOW, IN CONNECTION WITH THE DECISION TO CHARGE A

         4  SINGLE PRICE FOR WINDOWS INCLUDING WHATEVER FUNCTIONALITY

         5  IT CONTAINS, INCLUDING INTERNET EXPLORER, PROFESSOR FISHER

         6  TESTIFIED THAT NOT CHARGING SEPARATELY FOR IE DIDN'T MAKE

         7  ANY BUSINESS SENSE FOR MICROSOFT EXCEPT FOR ITS ADVERSE

         8  EFFECT ON NETSCAPE.

         9           DO YOU AGREE WITH THAT PROPOSITION?

        10  A.   NO, I DO NOT.  AS I SAID EARLIER, IT WAS INEVITABLE,

        11  INDEPENDENT OF NETSCAPE, THAT GIVEN THIS IMPORTANT BODY OF

        12  INFORMATION, IMPORTANT TYPE OF APPLICATIONS, THAT WE WOULD

        13  HAVE DONE EVERYTHING WE COULD TO INTEGRATE IT INTO THE

        14  WINDOWS ENVIRONMENT, JUST AS WE HAVE WITH NETWORKING

        15  TECHNOLOGY, GRAPHICS TECHNOLOGY, OBJECT TECHNOLOGY, ET

        16  CETERA.  SO I THINK THAT WAS INEVITABLE.

        17           CLEARLY, THE PRESENCE OF A COMPETITOR LIKE

        18  NETSCAPE GAVE US AN ADDED INCENTIVE TO TRY AND MAKE AS

        19  FAST PROGRESS AS WE COULD.

        20  Q.   WHAT DO YOU THINK WOULD HAVE BEEN THE CONSEQUENCE FOR

        21  MICROSOFT HAD YOU NOT PUT THE INTERNET EXPLORER

        22  TECHNOLOGIES INTO WINDOWS?

        23  A.   I THINK WE WOULD HAVE PUT WINDOWS ON THE PATH TO A

        24  SLOW BUT EVENTUAL AND CERTAIN DECLINE BECAUSE IT WOULD

        25  HAVE BEEN SOMETHING THAT WAS SO OBVIOUS TO PEOPLE THAT
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         1  THEY COULD GET IN A BETTER WAY FROM OUR COMPETITORS.  WE

         2  SEE MANY OF OUR COMPETITIVE OPERATING SYSTEMS, THE BE

         3  OPERATING SYSTEM, VARIOUS FLAVORS OF THE LINUX OPERATING

         4  SYSTEM WHICH SHOW SOME OF THE MORE INNOVATIVE OPERATING

         5  SYSTEM DEVELOPMENT, INTEGRATING INTERNET BROWSING INTO

         6  THEIR OPERATING SYSTEMS.

         7  Q.   AND I BELIEVE YOU MENTIONED THIS, BUT JUST TO BE

         8  CERTAIN, WHAT ARE THE ANNUAL REVENUES FROM WINDOWS?

         9  A.   WINDOWS 95 AND 98, IT'S APPROXIMATELY $3 BILLION,

        10  SIR.

        11  Q.   WOULD THAT $3 BILLION BE AT RISK IF IE TECHNOLOGIES

        12  WEREN'T IN WINDOWS?

        13  A.   YES, SIR.

        14  Q.   IN THE DISCUSSION OF SO-CALLED FROSTING, WHICH I

        15  THINK YOU REFERRED TO A MINUTE AGO AT MY REQUEST, THERE

        16  WAS A SUGGESTION THAT A CHARGE BE MADE FOR THE FROSTING

        17  PACK THAT INCLUDED IE; IS THAT CORRECT?

        18  A.   THAT'S CORRECT, SIR.

        19  Q.   AND DOES THAT HAVE ANY EFFECT ON THE TESTIMONY THAT

        20  YOU HAVE JUST GIVEN ON THIS SUBJECT?

        21  A.   NO.  THERE'S TWO POINTS AS I SAID.  WE WERE TRYING TO

        22  GET TO INTERNET EXPLORER TECHNOLOGIES INTO WINDOWS 95.  WE

        23  WERE CONCERNED--BECAUSE OF TIMING REASONS AND BECAUSE OF

        24  RISK REASONS, WE WERE CONCERNED ABOUT LARGE NUMBERS OF

        25  USERS PICKING UP ON INTERNET EXPLORER AND ITS UNDERLYING
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         1  CONNECTIVITY PROVIDER AT THE TIME, THE PRINCIPAL

         2  CONNECTIVITY PROVIDER, WHICH WAS THE MICROSOFT NETWORK.

         3           I THINK IT'S ALSO WORTH POINTING OUT, MR. BOIES

         4  SHOWED ME A PIECE OF E-MAIL THAT PURPORTED SOME ANALYSIS

         5  THAT COULD YIELD IN THE ORDER OF $160 MILLION OR SOME

         6  LARGE NUMBER OF MONEY EXTRA FOR MICROSOFT.  THAT WAS AN

         7  ACTUAL EMPIRICAL EXPERIMENT THAT WAS RUN IN THE SENSE THAT

         8  WE DIDN'T SELL ANYTHING LIKE THAT--THOSE NUMBERS OVER THE

         9  FROSTING PACKAGE.  THE FROSTING PACKAGE, TO MY

        10  RECOLLECTION, BASICALLY SOLD IN A FEW MILLION COPIES, ONE

        11  OR TWO MILLION COPIES, FOR $49 STREET PRICE, WHICH MEANS

        12  WE GOT LESS THAN THAT IN TERMS OF WHEN YOU TAKE THE

        13  RETAILER DISCOUNT INTO ACCOUNT.

        14           SO, WE ONLY GOT IN THE RANGE OF 50 TO $100

        15  MILLION REVENUE OFF OF THAT PACKAGE.  AND IF YOU THEN

        16  IMPUTE EVEN HALF OF THAT TO INTERNET EXPLORER, WHICH WOULD

        17  BE A VERY GENEROUS ASSUMPTION, WE GOT A TINY AMOUNT OF

        18  REVENUE OFF THE FROSTING PACK COMPARED TO WHAT WE GOT OFF

        19  WINDOWS SALES.

        20           MR. WARDEN:  LET ME PLACE BEFORE THE WITNESS WHAT

        21  HAS BEEN PRE-MARKED FOR IDENTIFICATION AS DEFENDANT'S

        22  EXHIBIT 2329.

        23           (DOCUMENT HANDED TO THE WITNESS.)

        24           MR. WARDEN:  AN E-MAIL FROM BEN-S TO MR. MARITZ

        25  IN MAY OF 1995; MAY 5, SPECIFICALLY.
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         1           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         2           THE COURT:  DEFENDANT'S EXHIBIT 2329 IS ADMITTED.

         3                         (DEFENDANT'S EXHIBIT NO. 2329 WAS

         4                          ADMITTED INTO EVIDENCE.)

         5  BY MR. WARDEN:

         6  Q.   NOW, MR. MARITZ, BEFORE LOOKING AT THE DOCUMENT, CAN

         7  YOU TELL ME IS THIS THE TIME PERIOD IN WHICH THIS FROSTING

         8  SUBJECT WAS UNDER CONSIDERATION?

         9  A.   IT WOULD HAVE BEEN THE GENERAL TIME FRAME.  MY

        10  RECOLLECTION IS IT'S IN THIS TIME FRAME THAT WE WERE

        11  TRYING TO SEE IF WE COULD TAKE THE RISK OF GETTING THE

        12  O'HARE PACKAGE, THE INTERNET EXPLORER PACKAGE, INTO THE

        13  FIRST OEM RELEASE OF WINDOWS 95.  SO, I DON'T KNOW WHETHER

        14  THE DECISION WAS ACTUALLY MADE BY THEN OR WAS MADE AROUND

        15  THIS TIME, BUT GIVE OR TAKE A FEW WEEKS.

        16  Q.   OKAY.  AND WHO IS BEN-S?

        17  A.   BEN-S IS BEN SLIVKA, WHO IS--WAS THE DEVELOPMENT

        18  MANAGER, WRITING--MANAGING THE TEAM WRITING THE CODE FOR

        19  INTERNET EXPLORER.

        20  Q.   I'M GOING TO DIRECT YOUR ATTENTION TO THE THIRD

        21  PARAGRAPH FROM THE BOTTOM, MYTH NUMBER ONE.

        22           BUT BEFORE WE GO TO THAT, THE PARAGRAPH PRECEDING

        23  THAT CONFIRM YOUR TESTIMONY THAT--WHERE IT TALKS ABOUT

        24  CEDING THE HTML WORLD TO NETSCAPE IS A MAJOR, MAJOR

        25  MISTAKE?
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         1  A.   YES.

         2  Q.   WAS THAT IN ACCORD WITH YOUR RECOLLECTION THAT

         3  NETSCAPE HAD MADE A SPLASH IN THE WORLD OF SOFTWARE BY

         4  THAT TIME?

         5  A.   THAT IS CONSISTENT, SIR.  AT THIS POINT IN TIME,

         6  NETSCAPE WAS, AS I SAID, HAD BECOME A POPULAR CLIENT ON

         7  THE NETWORK, INTERNET SELLING--NOT SELLING, BUT

         8  DISTRIBUTING MANY, MANY COPIES.

         9  Q.   OKAY.

        10  A.   AND THE INDUSTRY, IN PARTICULAR, HAD REALLY STARTED

        11  TO FOCUS IN ON NETSCAPE AS A PHENOMENON.

        12  Q.   NOW, LET'S GO TO MYTH NUMBER ONE, WHICH READS, "THERE

        13  IS MONEY TO BE MADE ON BROWSERS."  STOP RIGHT THERE.

        14           DO YOU AGREE THAT THAT'S A MYTH?

        15  A.   I DO, SIR.

        16  Q.   WHY?

        17  A.   THE KEY POINT HERE IS THAT THINGS THAT ARE IMPORTANT

        18  IN TERMS OF OFFERING A BETTER EXPERIENCE TO THE USER OR

        19  FORMING AN IMPORTANT PLATFORM OR SET OF SERVICES FOR

        20  DEVELOPING APPLICATIONS, INEVITABLY YOUR BEST STRATEGY IS

        21  TO PUT THOSE INTO THE OPERATING SYSTEM AND GIVE THE END

        22  USER AS EASY AN EXPERIENCE AS HE CAN AND GET THE DEVELOPER

        23  AS COHERENT AND COMPLETE A PLATFORM AS HE CAN.

        24           CONSISTENT WITH MY TESTIMONY, IT IS AN OBVIOUS

        25  THING TO PUT THIS IMPORTANT AND NEW TECHNOLOGY INTO THE
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         1  OPERATING SYSTEM.

         2  Q.   AND MR. SLIVKA GOES ON--AND BY THE WAY, IS THAT

         3  MR. SLIVKA GOING ON THERE WHERE THE ARROW APPEARS?

         4  A.   I BELIEVE SO.  I THINK HE'S STATING WHAT HE CONSIDERS

         5  SOMEBODY TO BELIEVE A POPULAR MYTH, AND THEN HE'S GIVING

         6  HIS OPINION UNDERNEATH THAT.

         7  Q.   HE SAYS, "I HAVE NEVER CLAIMED WE MAKE MONEY HERE

         8  EXCEPT BY KEEPING WINDOWS THE BEST CLIENT OS PLATFORM."

         9           WHAT IS A CLIENT OS PLATFORM?

        10  A.   WHAT HE'S REFERRING TO HERE IS WINDOWS AS THE CLIENT

        11  OPERATING SYSTEM AS BOTH AN END-USER DEVICE AND AS A

        12  PLATFORM FOR OTHER APPLICATIONS.

        13  Q.   AND HOW WOULD YOU MAKE MONEY HERE THROUGH KEEPING

        14  WINDOWS THE BEST CLIENT OS PLATFORM?

        15  A.   WELL, WE MADE MONEY ON WINDOWS.  IT CLEARLY WAS A

        16  GOOD BUSINESS FOR US, AND WE WERE WORKING VERY HARD TO

        17  MAKE SURE IT WAS KEPT COMPETITIVE AND UP TO DATE, SO WE

        18  COULD CONTINUE TO HAVE A GOOD BUSINESS.

        19           THE COURT:  WHAT IS BB?

        20           THE WITNESS:  YOUR HONOR, I BELIEVE IT REFERS TO

        21  BLACKBIRD, WHICH IS ANOTHER ONE OF MICROSOFT'S CODE NAMES.

        22  EVEN I HAVE TROUBLE KEEPING TRACK OF THEM OVER TIME, BUT

        23  THAT REFERS TO A TOOL THAT WAS BEING DEVELOPED TO AUTHOR

        24  CONTENT FOR THE MICROSOFT NETWORK.

        25  BY MR. WARDEN:
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         1  Q.   I WOULD LIKE TO GO BACK TO THE SECOND PARAGRAPH OF

         2  THE MEMORANDUM, PLEASE, WHERE MR. SLIVKA WRITES IN THE

         3  FIRST SENTENCE, "THE BIGGEST THING HE MISSES IS THAT THE

         4  WEB IS A PLATFORM FOR APPLICATION DELIVERY."

         5           WHAT DOES HE MEAN, IF YOU KNOW, BY SAYING THE WEB

         6  IS A PLATFORM FOR APPLICATION DELIVERY?

         7  A.   WHAT HE'S REFERRING TO HERE IS THAT WEB PAGES WILL

         8  BECOME AKIN TO APPLICATIONS AS FAR AS THE END USER IS

         9  CONCERNED, SO HE'S TALKING ABOUT THE POINT THAT I WAS

        10  MAKING EARLIER THAT THE INTERNET--IT WAS GOING TO USHER IN

        11  THIS NEW CATEGORY OF APPLICATIONS, SO HE'S POINTING OUT

        12  HERE THAT THE TECHNOLOGIES INVOLVED IN THE INTERNET SUCH

        13  AS HTML, SUCH AS HTTP AND OTHER TECHNOLOGIES, COULD BE

        14  USED TO CONSTRUCT APPLICATIONS, AND THERE NEEDED TO BE A

        15  PLATFORM FOR THAT.

        16           AND HE'S POINTING OUT THAT THERE'S GOING TO BE AN

        17  OPPORTUNITY, ACTUALLY, FOR SOME OF THESE TECHNOLOGIES TO

        18  DO SOME OF THE THINGS THAT WE HAD USED OTHER TECHNOLOGIES

        19  FOR.  THAT'S WHAT HE REFERS TO IS MAKING VB OBSOLETE ON

        20  THE CLIENT.

        21           THE COURT:  VB IS WHAT?

        22           THE WITNESS:  I'M SORRY.  VB STANDS FOR VISUAL

        23  BASIC, A POPULAR WAY OF WRITING GRAPHICAL APPLICATIONS ON

        24  THE CLIENT.

        25  BY MR. WARDEN:
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         1  Q.   I WOULD LIKE TO JUMP AHEAD A COUPLE OF YEARS TO A

         2  DOCUMENT MR. BOIES SHOWED YOU, GOVERNMENT EXHIBIT 113.

         3           (DOCUMENT HANDED TO THE WITNESS.)

         4  Q.   DO YOU REMEMBER DISCUSSING THIS DOCUMENT DURING

         5  CROSS-EXAMINATION?

         6  A.   I DO, SIR.

         7  Q.   AND LIKE MR. BOIES, I'M GOING TO FOCUS ON THE FIRST

         8  OF THE E-MAILS.  THE FIRST TWO THERE, THAT IS, MR.--IS IT

         9  DUN-NEE (PHONETIC)?

        10  A.   DOO-NEE (PHONETIC), I BELIEVE, IS THE PRONUNCIATION.

        11  Q.   OKAY.  TO MR. GATES, YOU AND OTHERS, IN JULY 1997,

        12  MAKING A COMMENT ON JOE BELFIORE'S SUGGESTION AND QUOTING

        13  THAT SUGGESTION.  THE SUGGESTION IS, QUOTE, ALSO IF WE

        14  DECIDE THAT WE REALLY WANT TO PUSH PEOPLE TO WIN 98, WE

        15  COULD STOP SHIPPING SHELL INTEGRATION MODE FOR FREE ON THE

        16  WEB WHEN WIN 98 SHIPS.  WOW, WE MIGHT REALLY PUSH PEOPLE

        17  TO GET WIN 98 THEN.

        18           CAN YOU EXPLAIN EXACTLY WHAT MR. BELFIORE'S

        19  SUGGESTION IS.

        20  A.   HIS SUGGESTION WAS THAT--AND THIS ALL REFERS TO THE

        21  TIME PRIOR TO WINDOWS 98, SO HE'S TALKING ABOUT INTERNET

        22  EXPLORER 4.0, WHICH IS GOING TO BE SHIPPED AS SOMETHING

        23  THAT PEOPLE COULD INSTALL ON TOP OF WINDOWS 95.  AND THE

        24  SUGGESTION HERE IS THAT PRIOR TO THE SHIPMENT OF

        25  WINDOWS 98, WE COULD REALLY--SORRY, LET ME MAKE THAT
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         1  CLEAR.  ON WINDOWS 95, NOT WINDOWS 98, WE COULD BASICALLY

         2  OFFER PEOPLE TWO CAPABILITIES:  INSTALLING INTERNET

         3  EXPLORER 4.0 AND THEN PAYING SOME ADDITIONAL MONIES TO GET

         4  ADDITIONAL FEATURE OF INTERNET EXPLORER 4.0, WHICH WAS THE

         5  ACTIVE DESKTOP TECHNOLOGIES THAT PROVIDED SOME ADDITIONAL

         6  INTEGRATION WITH THE WINDOWS ENVIRONMENT.

         7           SO, WHAT THEY'RE TALKING ABOUT HERE IS NOT

         8  CHANGING ANY PLANS WITH RESPECT TO WINDOWS 98, BUT THEY

         9  WERE DISCUSSING A PROPOSAL WHICH NEVER GOT VERY FAR TO DO

        10  SOMETHING DIFFERENT PRIOR TO THE SHIPMENT OF WINDOWS 98

        11  WITH IE 4, AND THEN IN THE PERIOD AFTERWARDS TO,

        12  POTENTIALLY ON WINDOWS 95, CHARGE FOR THIS ADDITIONAL

        13  CAPABILITY.

        14  Q.   AND WHAT WAS THE PURPOSE, ACCORDING TO HIM, OF

        15  CHARGING FOR THE SHELL INTEGRATION MODE?

        16  A.   HE WANTED TO TRY AND ENCOURAGE USERS TO INSTEAD OF

        17  STAYING WITH WINDOWS 95 AND UPGRADING USING INTERNET

        18  EXPLORER 4.0, INSTEAD TO PURCHASE THE FULL WINDOWS 98

        19  PACKAGE.

        20           AS I POINTED OUT IN THE E-MAIL ON TOP, THERE WAS

        21  (SIC) PROBLEMS WITH THAT BECAUSE WE NEEDED TO MAKE IT

        22  EASIER, AMONGST OTHER THINGS, FOR SOFTWARE DEVELOPERS WHO

        23  WERE DEPENDING UPON THE FEATURES OF INTERNET EXPLORER 4.0

        24  TO GET ACCESS TO THEM.  AND I ACTUALLY OUTLINED THERE THE

        25  EXAMPLE OF OFFICE WHO WERE GOING TO DEPEND UPON SOME OF
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         1  THE NEW HTML FEATURES IN INTERNET EXPLORER 4.0, AND I SAID

         2  IT WAS IMPORTANT FOR THEM AS AN ISV AND OTHER ISV'S TO GET

         3  THAT TECHNOLOGY OUT THERE AND NOT TO CONFUSE OUR DELIVERY

         4  OF THIS PRODUCT OR OUR MARKETING OF THE PRODUCT.  SO

         5  THAT'S ONE OF THE REASONS WHY WE ARE--WANTED TO GET THE

         6  TECHNOLOGY OUT THERE, GET MORE PEOPLE USING IT.

         7  Q.   BUT WHAT MADE YOU SAY THIS PROPOSAL WAS TEMPTING,

         8  EVEN THOUGH YOU REJECTED IT FOR THE REASONS GIVEN?

         9  A.   WELL, THERE ARE SOME PEOPLE HERE TRYING TO POINT OUT

        10  THAT THERE WOULD BE--THIS WOULD HELP PUSH PEOPLE TO

        11  WINDOWS 98, AND WINDOWS 98 HAD FEATURES OTHER THAN JUST

        12  INTERNET TECHNOLOGIES IN THEM.  HAD SUPPORT FOR NEW

        13  HARDWARE, FOR INSTANCE.

        14           SO, THEY WERE TRYING TO GET PEOPLE IN THE WORLD

        15  TO MOVE TO WINDOWS 98.  WE BELIEVED WE COULD DO A BETTER

        16  JOB OF SUPPORTING OUR CUSTOMERS ON WINDOWS 98.  THERE IS A

        17  LOT OF TECHNOLOGY THAT WENT INTO WINDOWS 98 THAT WOULD

        18  LOWER OUR SUPPORT COSTS.  AND, INDEED, WE HAVE FOUND THAT

        19  THE NUMBER OF SUPPORT CALLS THAT WE TAKE ON WINDOWS 98 IS

        20  LOWER THAN ON WINDOWS 95, SO GETTING PEOPLE TO MOVE TO

        21  WINDOWS 98 WOULD HAVE BEEN TO OUR ADVANTAGE IN A NUMBER OF

        22  DIMENSIONS.  SO, THAT WAS THE GENESIS OF THIS PROPOSAL.

        23  Q.   JUST TO BE ABSOLUTELY CLEAR, DID MR. BELFIORE OR

        24  ANYONE ELSE EVER SUGGEST THAT WINDOWS 98 SHOULD BE SHIPPED

        25  WITHOUT THE SHELL?

                                                           58

         1  A.   THEY DID NOT, SIR.

         2  Q.   NOW I'M GOING TO CHANGE TO ANOTHER TOPIC WHICH WAS

         3  THE SUBJECT OF CROSS-EXAMINATION AT VARIOUS POINTS OR OVER

         4  THE LAST COUPLE OF DAYS, AND THAT IS THE SO-CALLED

         5  APPLICATIONS BARRIER TO ENTRY.  I DON'T KNOW THAT

         6  MR. BOIES REFERRED TO IT BY THAT TERM, BUT HE CERTAINLY

         7  ASKED YOU A LOT OF QUESTIONS.

         8           ARE YOU FAMILIAR WITH THE TERM?

         9  A.   I AM, SIR.

        10  Q.   OKAY.  AND DO YOU RECALL BEING ASKED ON CROSS ABOUT

        11  THE NUMBER OF APPLICATIONS WRITTEN TO LINUX?  I THINK IT

        12  CAME UP MORE THAN ONCE.

        13  A.   I DO.

        14  Q.   NOW, THE FIRST QUESTION--AND BE, YOU WERE ASKED ABOUT

        15  THAT AS WELL?

        16  A.   CORRECT, SIR.

        17  Q.   FIRST THING I WANT TO ASK YOU IS:  DOES MICROSOFT DO

        18  ANYTHING TOP PREVENT ISV'S FROM WRITING APPLICATIONS TO

        19  OTHER--THAT IS, NON-MICROSOFT--PLATFORMS?

        20  A.   WE DO NOT, SIR.  AND I BELIEVE THERE ARE MANY WHO DO

        21  WRITE APPLICATIONS FOR MULTIPLE PLATFORMS.

        22  Q.   INCLUDING MULTIPLE DESKTOP PLATFORMS?

        23  A.   YES, SIR.

        24  Q.   AND I BELIEVE YOU MENTIONED IN DISCUSSING THIS

        25  SUBJECT JUST AN HOUR AGO OR SO, THE OPEN-SOURCE MOVEMENT.
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         1  DO YOU RECALL THAT?

         2  A.   YES, SIR.

         3  Q.   CAN YOU EXPLAIN A LITTLE MORE FULLY EXACTLY WHAT THE

         4  OPEN-SOURCE MOVEMENT IS.

         5  A.   THIS WAS ONE OF THE KEY CHANGES THAT HAS HAPPENED

         6  OVER THE LAST COUPLE OF YEARS.

         7           IN FACT, IF YOU GO TO LOOK AT A LOT OF THE

         8  COMPUTER JOURNALS REVIEWS OF ONE OF THE IMPORTANT THINGS

         9  TO HAPPEN DURING THE CALENDAR YEAR 1998, IT IS THE

        10  EMERGENCE OF THE OPEN-SOURCE MOVEMENT.  AND IT'S SOMETHING

        11  THAT'S REALLY ENABLED, ACTUALLY, BY THE INTERNET.  AND

        12  WHAT IT IS IS A PHENOMENON WHEREBY MANY PEOPLE AROUND THE

        13  WORLD WHO NOW HAVE ACCESS TO CHEAP CONNECTIVITY VIA THE

        14  INTERNET AND CHEAP PC'S CAN WORK TOGETHER TO WRITE

        15  SOFTWARE, AND THERE ARE A LOT OF PEOPLE WHO HAVE BEEN

        16  TRAINED HOW TO WRITE SOFTWARE, A LOT OF PEOPLE WHO FIND IT

        17  SATISFYING TO DO SO.  AND THEY HAVE COME TOGETHER IN A

        18  NUMBER OF DIFFERENT WAYS TO DEVELOP QUITE SOPHISTICATED

        19  SOFTWARE PRODUCTS, LINUX OPERATING SYSTEM BEING ONE, THE

        20  APACHE WEB SERVER BEING ANOTHER, THE SUN MAIL ELECTRONIC

        21  MAIL PACKAGE BEING ANOTHER, AND THERE ARE SEVERAL MORE.

        22           RECENTLY, THIS GROUP OF PEOPLE HAVE STARTED TO

        23  NOT ONLY DEVELOP PLATFORM LEVEL SOFTWARE, BUT THEY HAVE

        24  ALSO STARTED TO DEVELOP APPLICATION LEVEL SOFTWARE.  AND

        25  THEY ARE DEVELOPING OUR PROGRAMS THAT LOOK AND BEHAVE AND
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         1  OFFER SIMILAR FUNCTIONALITY TO PROGRAMS LIKE MICROSOFT

         2  OFFICE.

         3           THERE IS A MOVEMENT CALLED THE K-OFFICE MOVEMENT,

         4  WHICH IS DEVELOPING ANOTHER SET OF SOFTWARE.

         5           THERE IS ANOTHER MOVEMENT CALLED THE "ABI SOURCE"

         6  THAT IS ALSO DEVELOPING APPLICATION SOFTWARE.

         7  Q.   LET ME ASK YOU, WHILE WE ARE TALKING ABOUT LINUX--

         8           THE COURT:  LET ME FOLLOW UP.  ARE THESE PEOPLE

         9  HOBBYISTS?

        10           THE WITNESS:  IT'S ACTUALLY A VERY BROAD GROUP OF

        11  PEOPLE.  SOME OF THEM ARE HOBBYISTS.  SOME OF THEM ARE

        12  PEOPLE WHO ARE EMPLOYED BY VARIOUS PEOPLE TO WORK FULL

        13  TIME ON OPEN SOFTWARE.  FOR INSTANCE, PEOPLE LIKE INTEL

        14  HAD PUT MONEY INTO THE OPEN-SOFTWARE MOVEMENT TO FUND THE

        15  ACTIVITIES OF SOME OF THE PEOPLE.  I BELIEVE IBM PROVIDES

        16  SOME SUPPORT FOR THE APACHE GROUP THAT DEVELOPS THE APACHE

        17  WEB SERVER.

        18           THE COURT:  OTHER THAN A SUBSIDY OF SOME SORT,

        19  THEY DON'T GENERALLY MAKE ANY MONEY FROM IT?

        20           THE WITNESS:  NO, SIR.  THERE ARE MANY PEOPLE IN

        21  THE WORLD WHO REALLY DERIVE A LOT OF SATISFACTION FROM

        22  WRITING SOFTWARE, AND IT IS ONE OF THE PHENOMENON OF OUR

        23  AGE.  IT SEEMS TRITE TO SAY IT, BUT IT'S ALMOST AS THOUGH

        24  THE VILLAGE BLACKSMITHS OF THE WORLD CAN NOW BUILD AXLES

        25  IN THEIR BACKWARD AND ASSEMBLE THEM TOGETHER AND COMPETE
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         1  WITH GENERAL MOTORS.  AND THAT'S LITERALLY WHAT IS GOING

         2  ON.  WE HAVE THE EXISTENCE PROOF THROUGH THE LINUX

         3  OPERATING SYSTEM AND THROUGH THE APACHE SOFTWARE AND

         4  THROUGH THESE OTHER EFFORTS.

         5           THIS GROUP ALSO STARTED AN EFFORT RECENTLY TO PUT

         6  ON TOP OF THE LINUX MANY OF THE SAME APPLICATION

         7  PROGRAMMING INTERFACES OR API'S THAT WINDOWS HAS.  AND THE

         8  ISSUE THERE IS WHEN YOU'RE A PLATFORM VENDOR AND YOU

         9  BECOME POPULAR AND YOU HAVE A LOT OF APPLICATIONS USING A

        10  PLATFORM, IN MANY WAYS YOU BECOME BOUND BY YOUR OWN

        11  SUCCESS BECAUSE YOU CAN'T CHANGE THOSE INTERFACES.  ALL

        12  YOU COULD DO IS ADD TO THEM.

        13           AND THE OPEN-SOURCE MOVEMENT IS AT ITS BEST WHEN

        14  IT HAS SOME PARTICULAR TARGET TO FOCUS ON.  IN SOME WAYS,

        15  THEY ARE THE WORLD'S ULTIMATE CLONING ARMY.  AND WHAT THEY

        16  HAVE DONE IS CLONED UNIX IN A CERTAIN SENSE THROUGH LINUX.

        17  THEY CLONED WEB SERVERS.  AND NOW THEY'RE MOVING ON TO

        18  FOCUS ON APPLICATIONS AND APPLICATION INTERFACES.

        19           SO THIS IS SOMETHING THAT'S OF GREAT CONCERN TO

        20  COMMERCIAL SOFTWARE VENDORS.  IT'S NOT ANYTHING WE COULD

        21  DO ANYTHING ABOUT.

        22           THE COURT:  ALL RIGHT.

        23  BY MR. WARDEN:

        24  Q.   YOUR HONOR'S QUESTION ABOUT HOBBYISTS IS, I THINK, A

        25  GOOD INTRODUCTION TO THE NEXT DOCUMENT.
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         1           THE COURT:  BEFORE WE DO THAT, THEN, WHY DON'T WE

         2  TAKE ANOTHER BRIEF RECESS.

         3           BEFORE WE DO, WE NOW HAVE A RIGHT MOTION WITH

         4  RESPECT TO PRODUCTION OF A DOCUMENT IN CONNECTION WITH

         5  MR. ALLCHIN'S DEPOSITION.  WHEN DO WE WANT TO ADDRESS

         6  THAT?  MAYBE MR. MALONE IS THE RIGHT PERSON TO SPEAK TO

         7  THAT.

         8           MR. WARDEN:  MR. MALONE IS THE RIGHT PERSON ON

         9  THAT SIDE, BUT MR. HOLLEY IS THE RIGHT PERSON ON OUR SIDE.

        10  I DON'T SEE MR. HOLLEY HERE.

        11           THE COURT:  SHOULD WE THEN ADDRESS THAT MAYBE

        12  FIRST THING TOMORROW MORNING WHEN WE HAVE MR. HOLLEY HERE?

        13           MR. WARDEN:  THAT WOULD BE FINE.

        14           THE COURT:  AND WILL WE REACH MR. ALLCHIN

        15  TOMORROW?

        16           MR. WARDEN:  MR. BOIES AND I DISCUSSED THAT, AND

        17  AT THE MOST WE WILL REACH HIS VIDEO, WHICH IS GOING TO BE

        18  AT THE VERY BEGINNING AS PART OF HIS DIRECT, AND THAT'S

        19  IT.  HE WILL NOT GO ON CROSS UNTIL MONDAY.  WE MAY NOT BE

        20  THROUGH WITH THE VIDEO.

        21           THE COURT:  THEN THAT WILL BE TIME ENOUGH,

        22  MR. MALONE, TO DEAL WITH IT TOMORROW MORNING?

        23           MR. MALONE:  I BELIEVE IT WILL, YOUR HONOR, YES.

        24           THE COURT:  ALL RIGHT.  WE WILL TAKE A BRIEF

        25  RECESS.
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         1           (BRIEF RECESS.)

         2           THE COURT:  I UNDERSTAND WE WOULD LIKE TO QUIT

         3  OPEN COURT EARLY TONIGHT?

         4           MR. WARDEN:  YES, YOUR HONOR.

         5           THE COURT:  SURE.  IT'S 4:30.  WE DON'T HAVE MUCH

         6  TIME LEFT.

         7           WILL WE BE ABLE TO FINISH?

         8           MR. WARDEN:  WE WILL BE THROUGH WITH MR. MARITZ

         9  TOMORROW.  THAT IS, BOTH OF US WILL BE--

        10           (INTERRUPTION.)

        11           THE COURT:  GO AHEAD.

        12           MR. WARDEN:  AND WE MAY OR MAY NOT START ON THOSE

        13  VIDEOS, BUT WE WILL CERTAINLY BE THROUGH WITH MR. MARITZ.

        14           THE COURT:  WELL, I WOULD EXPECT THAT THERE WOULD

        15  BE SOME RECROSS?

        16           MR. WARDEN:  OH, YES.

        17           MR. BOIES:  YES, YOUR HONOR, WE ACCOUNTED FOR

        18  THAT.  I TOLD HIM ABOUT 45 MINUTES.

        19           THE COURT:  I GATHER THAT NOBODY WOULD REALLY

        20  OBJECT IF WE RECESSED A LITTLE EARLY TOMORROW EITHER; IS

        21  THAT RIGHT?

        22           MR. WARDEN:  NO, SIR.  I DON'T THINK YOU ARE

        23  GOING TO GET ANY STRONG OBJECTIONS.

        24           THE COURT:  OKAY, FINE.  WE WILL BEGIN TOMORROW

        25  MORNING AT 10:00.
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         1           MR. WARDEN:  THANK YOU, YOUR HONOR.

         2           MR. BOIES:  THANK YOU, YOUR HONOR.

         3           (WHEREUPON, AT 4:29 P.M., THE HEARING WAS

         4  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14
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