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         1                    P R O C E E D I N G S

         2                 CONTINUED CROSS-EXAMINATION

         3  BY MR. BOIES:

         4  Q.   MR. MARITZ, BEFORE THE LUNCHEON RECESS, WE WERE

         5  TALKING ABOUT MICROSOFT STUDYING NETSCAPE'S REVENUES AND

         6  WHERE NETSCAPE GOT ITS REVENUES, AND IN THAT CONNECTION I

         7  WOULD LIKE YOU TO LOOK AT A DOCUMENT THAT HAS BEEN

         8  PREVIOUSLY ADMITTED AS GOVERNMENT EXHIBIT 343.

         9           (DOCUMENT HANDED TO THE WITNESS.)

        10  Q.   AND WHAT I'M PARTICULARLY INTERESTED IN IS ON THE

        11  SECOND PAGE AT THE BOTTOM--AND IT IS A MEMORANDUM DATED

        12  AUGUST 27, 1996, ON THE SUBJECT OF NETSCAPE REVENUE

        13  BREAKDOWN.  AND WHEN YOU HAVE HAD AN OPPORTUNITY TO READ

        14  THIS SUFFICIENTLY TO RESPOND TO QUESTIONS ABOUT THAT

        15  MEMORANDUM, PLEASE LET ME KNOW.

        16  A.   DO YOU HAVE A SPECIFIC QUESTION IN MIND SO I COULD

        17  GUIDE MY READING?

        18  Q.   YES.  THE FIRST QUESTION IS WHETHER WHAT MR. NEHRU

        19  HERE SAYS, WHICH IS THAT STEVE BALLMER HAS ASKED TO

        20  COORDINATE A DRILL-DOWN ON NETSCAPE'S BROWSER REVENUES TO

        21  UNDERSTAND WHERE THEY MAKE MONEY AND GET BACK TO HIM IN

        22  TWO WEEKS.  HE SUGGESTED I CONTACT ALL OF YOU.  I WOULD BE

        23  GRATEFUL IF YOUR ORGANIZATIONS COULD HELP US TO GET DATA

        24  TO ANSWER THIS QUESTION.  IN THE LATEST QUARTER ENDED JUNE

        25  30, 1996, NETSCAPE BROWSER REVENUES WERE $45 MILLION.  FOR
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         1  FISCAL YEAR 1997, JANUARY 1 TO DECEMBER 31, NETSCAPE'S

         2  BROWSER REVENUE IS PROJECTED AT $270 MILLION WORLDWIDE.

         3  NET, WE ARE TRYING TO CATEGORIZE THE 45 MILLION AND 270

         4  MILLION FIGURES BY CHANNEL AND SUBCHANNEL TO SEE HOW THIS

         5  CAN PENCIL OUT.

         6           AND MY QUESTION IS WHETHER THAT IS CONSISTENT

         7  WITH YOUR UNDERSTANDING OF THE KINDS OF ANALYSES OF

         8  NETSCAPE'S BROWSER REVENUES THAT MICROSOFT WAS UNDERTAKING

         9  IN AND ABOUT 1996.

        10  A.   THANK YOU.  I WILL HAVE A QUICK READ-THROUGH AND BE

        11  RIGHT WITH YOU.

        12           (WITNESS REVIEWS DOCUMENT.)

        13  A.   GO AHEAD, MR. BOIES.

        14  Q.   IS THE ANALYSIS THAT MR. BALLMER WAS ASKING FOR HERE

        15  CONSISTENT WITH YOUR UNDERSTANDING AS TO THE KINDS OF

        16  STUDIES THAT MICROSOFT WAS DOING OF NETSCAPE'S REVENUES

        17  AND WHERE THOSE REVENUES CAME FROM IN AND ABOUT 1996?

        18  A.   IT'S CONSISTENT WITH THE KIND OF ANALYSIS THAT WE TRY

        19  TO DO OF OUR COMPETITORS, SO I BELIEVE IT WOULD HAVE BEEN

        20  CONSISTENT WITH WHAT WE WOULD HAVE BEEN DOING IN THAT TIME

        21  FRAME.  AT LEAST I COULD TELL IN MY QUICK SPAN, I'M NOT

        22  COPIED ON THIS STRING OF MAIL HERE, SO YOU'RE HEARING MY

        23  SURMISE.

        24  Q.   WELL, SIR, AS AN EXECUTIVE IN YOUR POSITION, WERE YOU

        25  AWARE IN 1996 THAT THESE KIND OF STUDIES OF NETSCAPE'S

                                                           6

         1  REVENUE BREAKDOWN WERE BEING DONE?

         2  A.   AT THIS TIME FRAME, AUGUST OF 1996, I'M NOT SURE.  AS

         3  I TESTIFIED EARLIER, I WAS AWARE OF US DOING STUDIES ON

         4  NETSCAPE.

         5  Q.   YOU'RE AWARE OF DOING STUDIES ON NETSCAPE'S REVENUES,

         6  BUT YOU JUST DON'T RECALL WHEN THOSE WERE DONE; IS THAT

         7  WHAT YOU'RE SAYING?

         8  A.   I DON'T RECALL SPECIFICALLY WHEN THEY WERE DONE.  AS

         9  I SAID, THIS IS AUGUST OF '96, AND I DON'T HAVE A PRECISE

        10  RECALL OF WHAT WAS GOING ON THEN.

        11  Q.   HOW MUCH MONEY DID IT COST MICROSOFT TO ATTEMPT TO

        12  INCREASE ITS BROWSER MARKET SHARE?

        13  A.   I CAN ANSWER HOW MUCH MONEY IT COST US TO DEVELOP

        14  INTERNET EXPLORER AND GIVE YOU SOME ROUGH FIGURES ON THAT.

        15  Q.   NOW, IN TERMS OF DEVELOPMENT FIGURES, WHAT DID

        16  DEVELOPMENT FIGURES INCLUDE?

        17  A.   DEVELOPMENT FIGURES WOULD INCLUDE, BASICALLY, THE

        18  MONIES THAT WE HAVE TO SPEND TO DEVELOP THE SOFTWARE,

        19  WHICH WOULD BE SALARIES OF BOTH FULL-TIME AND TEMPORARY

        20  EMPLOYEES, ANY MONIES THAT WE PAID OUTSIDE FIRMS WHO WORK

        21  UNDER CONTRACT FOR US, CAPITAL EQUIPMENT, AND THE

        22  CORPORATE OVERHEAD IN TERMS OF BUILDINGS AND FACILITIES

        23  THAT WE GET ALLOCATED.

        24  Q.   NOW, DID MICROSOFT KEEP TRACK OF THE MONEY THAT IT

        25  WAS SPENDING ON DEVELOPING BROWSERS?
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         1  A.   WELL, WE HAD AN ORGANIZATION AS PART OF OUR

         2  DEVELOPMENT TEAM, WHOSE JOB IT WAS TO DEVELOP INTERNET

         3  EXPLORER, SO I CAN SPEAK TO OR APPROXIMATELY TO THAT, GIVE

         4  YOU AN APPROXIMATE ANSWER THERE.

         5  Q.   MY QUESTION RIGHT NOW IS WHETHER OR NOT MICROSOFT

         6  KEPT TRACK OF THE MONEY THAT IT HAD SPENT ON BROWSERS AS

         7  IT WENT ALONG.

         8  A.   WE KEPT TRACK OF WHICH PARTS OF OUR ORGANIZATION WAS

         9  SPENDING THE MONEY.  THE KEY POINT THAT I'M TRYING TO MAKE

        10  HERE, OUR ORGANIZATION DOESN'T EXACTLY FOLLOW THE SAME

        11  TAXONOMY AS OUR SOFTWARE BECAUSE, FOR INSTANCE, PARTS OF

        12  THE SOFTWARE THAT YOU WOULD INCLUDE IN INTERNET BROWSING

        13  STACK WOULD BE DONE IN THAT ORGANIZATION; SOME OF IT WOULD

        14  BE DONE OUTSIDE OF IT.  BUT I COULD GIVE YOU A GENERAL

        15  BALLPARK FIGURE OF HOW MUCH IT COST US TO DEVELOP INTERNET

        16  EXPLORER.

        17  Q.   AND WHEN WAS THAT, AS YOU PUT IT, "BALLPARK FIGURE"

        18  DEVELOPED?

        19  A.   I DON'T KNOW IF WE EVER EXPLICITLY DEVELOPED A

        20  BALLPARK FIGURE.  I REVIEWED THE BUDGETS FISCAL YEAR TO

        21  FISCAL YEAR, SO I CAN GIVE YOU MY RECOLLECTION OF ROUGHLY

        22  HOW MUCH MONEY WE WOULD HAVE SPENT IN A PARTICULAR FISCAL

        23  YEAR.  AND THE FURTHER YOU GO BACK, THE MORE GENERAL--THE

        24  MORE VAGUE I WOULD BECOME.

        25  Q.   IS THIS WRITTEN DOWN SOMEPLACE ON A PIECE OF PAPER?
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         1  A.   I THINK WE COULD FIND IT POTENTIALLY.  I MEAN, YOU

         2  COULD GO BACK AND POTENTIALLY LOOK AT OUR DEVELOPMENT

         3  EXPENDITURES OVER THE YEARS, AND I--I SAID I'M PREPARED

         4  TODAY TO GIVE YOU SOME ROUGH FIGURES.

         5  Q.   THESE ROUGH FIGURES THAT YOU'RE PREPARED TO GIVE ME

         6  TODAY, ONE OF THE THINGS I'M TRYING TO FIND OUT IS WHERE

         7  DID THEY COME FROM?  DID YOU PREPARE THEM PERSONALLY?

         8  A.   I DIDN'T--I DIDN'T PERSONALLY PREPARE THEM, NO.  THEY

         9  WOULD HAVE BEEN PREPARED IN THE NORMAL COURSE OF BUSINESS.

        10  OUR FINANCE STAFF WOULD HAVE TRACKED WHERE WE WERE

        11  SPENDING OUR DEVELOPMENT MONIES, AND I SAID THAT WAS

        12  TRACKED ON AN ORGANIZATIONAL BASIS BECAUSE WE HOLD OUR

        13  MANAGERS RESPONSIBLE FOR THEIR EXPENDITURES.

        14  Q.   SO, THIS IS SOMETHING THAT MICROSOFT WOULD HAVE

        15  TRACKED IN THE REGULAR COURSE OF ITS BUSINESS

        16  YEAR-BY-YEAR; IS THAT WHAT YOU'RE SAYING?

        17  A.   CORRECT.  OUR DEVELOPMENT EXPENDITURES IS SOMETHING

        18  WE DO TRACK.

        19  Q.   AND WHEN DID YOU BECOME AWARE THAT MICROSOFT WAS

        20  TRACKING ITS BROWSER DEVELOPMENT EXPENSES?

        21  A.   WELL, AS I SAID, WE HAD A DEVELOPER--A TEAM WORKING

        22  ON THE INTERNET BROWSER STARTING IN 1994.  AND FROM THAT

        23  POINT ONWARDS, IF YOU GOT DOWN TO SUFFICIENTLY LOW LEVEL

        24  OF DETAIL, YOU WOULD BE ABLE TO FIND SOME EXPENDITURES.

        25           BASICALLY, I COULD GIVE YOU MORE ACCURATE FIGURES
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         1  IN THE LAST COUPLE OF YEARS, SO...

         2  Q.   I THINK MY QUESTION WASN'T CLEAR.  I WASN'T ASKING

         3  WHEN MICROSOFT STARTED KEEPING TRACK OF ITS BROWSER

         4  EXPENSES.  WHAT I WAS ASKING IS WHEN DID YOU, MR. MARITZ,

         5  FIRST FIND OUT THAT MICROSOFT WAS KEEPING TRACK OF ITS

         6  BROWSER EXPENSES?  IS THIS SOMETHING YOU HAVE KNOWN ALL

         7  ALONG?

         8           MR. WARDEN:  EXCUSE ME, YOUR HONOR.  I OBJECT.  I

         9  THINK THE QUESTION INCORPORATES AN ASSUMPTION OR

        10  RESTATEMENT OF WHAT THE EVIDENCE SO FAR HAS SHOWN.  I

        11  WON'T BE MORE SPECIFIC THAN THAT.

        12           THE COURT:  I UNDERSTOOD THE QUESTION TO ASK WHEN

        13  HE WAS AWARE, BECAME AWARE, THAT MICROSOFT REGULARLY

        14  TRACKED THE DEVELOPMENT EXPENSES FOR ITS INTERNET BROWSER.

        15           MR. WARDEN:  I DON'T THINK THAT'S QUITE WHAT THE

        16  WITNESS HAS TESTIFIED TO, THE PART FOLLOWING THAT

        17  MICROSOFT.

        18           THE COURT:  I DISAGREE.  OBJECTION IS OVERRULED.

        19           MR. WARDEN:  THANK YOU.

        20           THE WITNESS:  SORRY, MR. BOIES, COULD YOU ASK

        21  YOUR QUESTION AGAIN?

        22  BY MR. BOIES:

        23  Q.   YES.  THE QUESTION IS WHEN DID YOU COME TO UNDERSTAND

        24  THAT MICROSOFT WAS TRACKING ITS BROWSER DEVELOPMENT

        25  EXPENSES?
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         1  A.   AS I SAID, WE HAD A TEAM WORKING ON BROWSER

         2  DEVELOPMENT, INTERNET EXPLORER DEVELOPMENT, STARTING

         3  CERTAINLY IN OUR FISCAL YEAR 95, WHICH WOULD HAVE STARTED

         4  IN THE MIDDLE OF 1994.  WHEN I WOULD HAVE PAID

         5  SUFFICIENT--WHEN I WOULD HAVE PAID PERSONAL ATTENTION TO

         6  IT, IT PROBABLY WOULD HAVE BEEN STARTING IN THE FISCAL

         7  YEAR BEGINNING THE MIDDLE OF FISCAL YEAR 96.  WE DID SOME

         8  MAJOR REORGANIZATION AFTER THE SHIPMENT OF WINDOWS 95,

         9  WHICH MADE IT A BIT HARD TO TRACK THINGS DURING THAT

        10  FISCAL YEAR.

        11  Q.   LET ME SHOW YOU YOUR DEPOSITION AND SEE IF YOU CAN

        12  HELP ME OUT.

        13  A.   SURE.

        14  Q.   AND, IN PARTICULAR, I WANT YOU TO LOOK AT PAGE 52 OF

        15  YOUR APRIL DEPOSITION.

        16  A.   SURE.

        17  Q.   AND THE PORTION I'M PARTICULARLY INTERESTED IN IS AT

        18  LINES 18 THROUGH 23.

        19  A.   JUST GIVE ME THE REFERENCE AGAIN.

        20  Q.   IT'S LINES 18 THROUGH 23.

        21  A.   WHICH PAGE?

        22  Q.   PAGE 52.

        23           AND TAKE AS MUCH TIME AS YOU NEED TO LOOK AT IT

        24  IN CONTEXT BECAUSE THIS DISCUSSION BEGINS EARLIER.  BUT

        25  WHAT I ASKED YOU HERE IS, (READING):

                                                           11

         1                "QUESTION:  DID MICROSOFT EVER KEEP TRACK OF

         2           HOW MUCH MONEY IT HAD SPENT ON BROWSERS?

         3                ANSWER:  NOT TO MY KNOWLEDGE.

         4                QUESTION:  HAS MICROSOFT EVER MADE AN

         5           ESTIMATE OF HOW MUCH MONEY IT HAS SPENT ON

         6           BROWSERS?

         7                ANSWER:  NOT TO MY KNOWLEDGE."

         8           (WITNESS REVIEWS DOCUMENT.)

         9  A.   GO AHEAD, MR. BOIES.

        10  Q.   SO THAT WE GOT A LITTLE BIT OF CONTEXT, LET'S GO BACK

        11  TO PAGE 51 AT LINE 14, AND I ASK YOU THERE, HOW MUCH HAS

        12  MICROSOFT SPENT TO DEVELOP ITS BROWSER, AND YOU SAY YOU

        13  DON'T KNOW, AND YOU REFERENCE ME TO THE COST OF WINDOWS.

        14  AND I SAY, (READING):

        15                "QUESTION:  I WANT TO FOCUS NOT ON WINDOWS

        16           BUT ON BROWSERS.  DO YOU HAVE ANY ESTIMATE OF HOW

        17           MUCH MICROSOFT HAS SPENT ON BROWSERS?

        18                ANSWER:  I DON'T TRACK.  I MEAN, IT'S NOT

        19           SOMETHING I'M PARTICULARLY INTERESTED IN TRYING

        20           TO TRACK SPECIFICALLY WHAT WE SPEND ON THE

        21           BROWSER, PER SE, SO IT'S NOT SOMETHING I HAVE A

        22           READY ESTIMATE FOR.

        23                QUESTION:  DOES MICROSOFT KEEP TRACK OF HOW

        24           MUCH MONEY IS SPENT ON BROWSERS?

        25                ANSWER:  NO, NOT EXPLICITLY.
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         1                QUESTION:  HUH?

         2                ANSWER:  NOT EXPLICITLY, NO.

         3                QUESTION:  AND THEN, DID MICROSOFT EVER KEEP

         4           TRACK OF HOW MUCH MONEY IT HAD SPENT ON BROWSERS?

         5                ANSWER:  NOT TO MY KNOWLEDGE.

         6                QUESTION:  HAS MICROSOFT EVER MADE AN

         7           ESTIMATE OF HOW MUCH MONEY IT HAS SPENT ON

         8           BROWSERS?

         9                ANSWER:  NOT TO MY KNOWLEDGE."

        10           NOW, I TAKE IT YOU ACCEPT THAT YOU GAVE THOSE

        11  ANSWERS TO THOSE QUESTIONS AT YOUR DEPOSITION?

        12  A.   I DID.

        13  Q.   AND WERE YOU AWARE AT THE TIME YOU GAVE THESE ANSWERS

        14  OF THE FIGURES THAT YOU NOW SAY EXIST TO TRACK HOW MUCH

        15  MONEY MICROSOFT HAS SPENT TO DEVELOP ITS BROWSER?

        16  A.   AND I AM AWARE.  AND AS I POINTED OUT IN THE ANSWER

        17  THERE, YOU HAVE TO TAKE INTO ACCOUNT THAT OUR ORGANIZATION

        18  DOES NOT TRACK THE TAXONOMY OF OUR SOFTWARE, EXACTLY.  FOR

        19  INSTANCE, IF YOU ARE ASKING FOR AN ESTIMATE TODAY, I GIVE

        20  YOU AN ESTIMATE FOR THE NUMBER OF PEOPLE LOOKING AT AN

        21  ORGANIZATION WHICH INCLUDES THE SHELL, THE WINDOWS

        22  GRAPHICAL USER INTERFACE, WHICH WE PUT INTO THE SAME

        23  ORGANIZATION AS DEVELOPING OUR BASIC HTML TECHNOLOGIES, ET

        24  CETERA.  AND SO YOU WOULD NEED TO MAKE A DECISION ABOUT,

        25  YOU KNOW, WHAT'S EXACTLY IN THE BROWSER OR NOT.
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         1           AND AS I TESTIFY HERE, IT'S NOT A PARTICULAR

         2  INTERESTING QUESTION TO US AS TO TRY AND DRAW THE LINE AS

         3  TO WHAT'S IN A BROWSER OR NOT, BUT I WAS TRYING TO RESPOND

         4  TO YOUR REQUEST FOR A GENERAL ESTIMATE, AND I SAID I COULD

         5  GIVE YOU A GENERAL ESTIMATE FOR HOW MUCH MONIES WAS SPENT

         6  IN A PART OF OUR ORGANIZATION.

         7  Q.   LET ME SEE IF I UNDERSTAND WHAT YOU'RE SAYING.  ARE

         8  YOU SAYING THAT CONSISTENT WITH YOUR TESTIMONY AT YOUR

         9  DEPOSITION, MICROSOFT HAS NEVER MADE AN ESTIMATE OF HOW

        10  MUCH IT SPENT TO DEVELOP ITS BROWSER, BUT WHAT YOU COULD

        11  GIVE ME IS AN ESTIMATE AS TO HOW MUCH A CERTAIN PART OF

        12  THE ORGANIZATION SPENT?

        13  A.   YES.  AND AS YOU LOOK OVER THE PAGE FURTHER ON IN MY

        14  TESTIMONY, I DO SAY THAT IF YOU ASK ME TO COME UP WITH AN

        15  ESTIMATE FOR SPECIFIC TECHNOLOGY AREAS, WE MIGHT BE ABLE

        16  TO GO TO ANOTHER LEVEL OF DETAIL, LIKE HOW MANY PEOPLE

        17  WORKING ON THE HTML RENDERING ENGINE, ET CETERA.

        18           AND THE POINT I WAS TRYING TO MAKE IN MY

        19  TESTIMONY HERE IS THAT YOU HAVE TO GET INTO THE DEFINITION

        20  OF WHAT IS AND ISN'T A BROWSER, WHICH, AT VARIOUS POINTS

        21  IN TIME, WE DIDN'T REALLY TRY TO GET INTO BECAUSE IT

        22  WASN'T A PARTICULARLY INTERESTING QUESTION TO US.

        23  Q.   WHAT I'M TRYING TO DO IS UNDERSTAND WHAT YOUR

        24  TESTIMONY IS ABOUT THE REGULAR BUSINESS RECORDS.  I'M NOT

        25  PARTICULARLY INTERESTED, AT LEAST RIGHT NOW, IN SOMETHING
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         1  THAT'S MADE UP FOR PURPOSES OF THIS TRIAL.  WHAT I AM

         2  INTERESTED IN IS THE REGULAR BUSINESS RECORDS OF

         3  MICROSOFT.

         4           AND WITH RESPECT TO THE REGULAR BUSINESS RECORDS

         5  OF MICROSOFT, DO I UNDERSTAND THAT THERE ARE ESTIMATES OF

         6  PIECES OF THE BROWSER EFFORT BUT NOT AN ESTIMATE OF THE

         7  TOTAL BROWSER EFFORT?

         8  A.   THAT DEPENDS ON HOW YOU DEFINE IT.  AS I SAID, I

         9  COULD GIVE YOU ESTIMATES FOR HOW MUCH MONEY WAS SPENT IN

        10  VARIOUS PARTS OF MY ORGANIZATION, AND THERE IS CERTAINLY

        11  CLEARLY PARTS OF OUR ORGANIZATION WHERE I COULD GIVE YOU

        12  AN ESTIMATE OF HOW MUCH MONEY WAS SPENT ON THE FILE

        13  SYSTEM, FOR INSTANCE, WHICH HAS NOTHING TO DO DIRECTLY

        14  WITH THE INTERNET BROWSER.  SO, WHAT I COULD GIVE YOU IS

        15  AN ESTIMATE FOR THAT PART OF MY ORGANIZATION WHICH HAD THE

        16  CLOSEST RELATIONSHIP WITH THE INTERNET BROWSER.

        17           AS I WAS POINTING OUT IN MY PREVIOUS TESTIMONY

        18  HERE, YOU HAVE TO DECIDE WHAT YOU'RE GOING TO INCLUDE IN

        19  AND DECIDE WHAT YOU'RE NOT GOING TO INCLUDE IN.

        20  Q.   WERE THERE ORGANIZATIONS OTHER THAN YOUR ORGANIZATION

        21  THAT WORKED ON THE BROWSER?

        22  A.   NOT DIRECTLY.  MOST OF THE PEOPLE WHO WORKED ON

        23  INTERNET EXPLORER-RELATED TECHNOLOGIES WORKED IN MY AREA.

        24  THERE WAS SOME WORK GOING ON THERE--I'M JUST TRYING TO

        25  RECALL IN THE MICROSOFT NETWORK AREA AT SOME POINT IN TIME
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         1  WHO PROVIDED TO THE EARLY CONNECTIVITY FOR THE INTERNET

         2  EXPLORER, BUT THEY WEREN'T IN MY ORGANIZATION, BUT THE

         3  BULK OF THEM WERE.

         4  Q.   MR. MARITZ, WHAT I'M TRYING TO UNDERSTAND IS

         5  ESSENTIALLY ALL OF THE DEVELOPMENT WORK ON THE BROWSER WAS

         6  DONE IN YOUR AREA; IS THAT A FAIR STATEMENT?

         7  A.   THE MAJORITY OF IT, YES.

         8  Q.   WHEN YOU SAY "THE MAJORITY OF," CAN YOU BE A LITTLE

         9  MORE PARTICULAR THAN THAT?  BECAUSE MAJORITY COULD BE 51

        10  PERCENT.

        11  A.   VAST MAJORITY.

        12  Q.   NOW, THE VAST MAJORITY OF THE DEVELOPMENT OF THE WORK

        13  ON THE BROWSER WAS DONE IN YOUR AREA, AND IF YOU TELL ME

        14  THAT YOU'RE PREPARED TO DO AN ESTIMATE OF WHAT YOUR AREA

        15  SPENT ON BROWSER DEVELOPMENT, WHICH IS WHAT YOU JUST TOLD

        16  ME; RIGHT?

        17  A.   I SAID I COULD GIVE YOU A BALLPARK FIGURE, AND YOU

        18  WOULD HAVE TO, IF YOU WANTED TO TRY TO MAKE IT MORE

        19  PRECISE, THEN WE WOULD HAVE TO GET INTO DISCUSSIONS OF

        20  WHERE PIECES OF TECHNOLOGY GO, AND THAT'S WHAT I BELIEVE I

        21  WAS TESTIFYING TO HERE BACK IN APRIL.

        22  Q.   DO YOU HAVE ANYTHING WRITTEN DOWN?

        23  A.   RIGHT NOW?

        24  Q.   YES.

        25  A.   NO, I DON'T.
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         1  Q.   WHO IS THE PERSON THAT CONSTRUCTED THIS BALL-PARK

         2  ESTIMATE?

         3  A.   IN MY HEAD.  I SAID I COULD TRY TO DERIVE ONE FOR YOU

         4  RIGHT NOW IF YOU WOULD LIKE ME TO.

         5  Q.   I THOUGHT YOU SAID SOMEBODY WENT BACK AND LOOKED AT

         6  THE RECORDS.

         7  A.   I COULD BASE IT ON MY KNOWLEDGE OF THE RECORDS.

         8  Q.   YOUR MEMORY OF THE RECORDS?

         9  A.   YES.

        10  Q.   SO, WHAT YOU'RE OFFERING TO DO IS BASED ON YOUR

        11  MEMORY OF THESE RECORDS GOING BACK THE LAST FOUR OR FIVE

        12  YEARS, THESE FINANCIAL RECORDS, TO CONSTRUCT A BALL-PARK

        13  ESTIMATE, IT HAS NEVER BEEN WRITTEN DOWN ANY PLACE ELSE IN

        14  MICROSOFT?

        15  A.   WHAT I SAID I COULD GIVE YOU IS AN ESTIMATE BASED ON

        16  THE LAST COUPLE OF YEARS WHERE I OBVIOUSLY HAVE A BETTER

        17  RECOLLECTION THAN THE LAST FOUR OR FIVE YEARS.

        18           MR. BOIES:  YOUR HONOR, MAY I INQUIRE THROUGH THE

        19  COURT TO COUNSEL--AND COUNSEL MAY NOT KNOW THIS--WHETHER

        20  THE RECORDS THAT HE'S GOING TO PURPORT TO SUMMARIZE NOW

        21  ARE RECORDS THAT HAD BEEN PRODUCED TO US IN THE COURSE OF

        22  THIS LITIGATION?

        23           MR. WARDEN:  I HAVE ABSOLUTELY NO IDEA.  I THINK

        24  WHAT THE WITNESS HAS TESTIFIED IS THAT HE SEES EITHER

        25  BUDGETING OR RESULTS FIGURES THAT ARE BROKEN DOWN INTO
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         1  COMPONENTS OF THE BUSINESS THAT REPORTS TO HIM, AND THAT

         2  HE BELIEVES THAT SOME APPROXIMATION OF BROWSER RESPONSES

         3  CAN BE MADE ROUGHLY BASED ON THESE COMPONENTS THAT MAY NOT

         4  BE PERFECT, BUT HE COULD USE IT TO MAKE A BALL-PARK

         5  ESTIMATE.  I DON'T THINK HE'S PURPORTING TO TESTIFY THAT

         6  THERE IS ANYTHING THAT ACCOUNTS FOR THIS WITH PRECISION

         7  AND WITHOUT HIS EXERCISE OF JUDGMENT.  BUT I HAVE NO IDEA

         8  WHAT SPECIFIC DOCUMENTS ARE IN QUESTION AND WHETHER OR NOT

         9  THEY HAVE BEEN PRODUCED TO THEM.

        10           THE COURT:  I THINK THAT WAS THE TESTIMONY THAT

        11  HE GAVE AFTER HE LOOKED AT HIS DEPOSITION EXCERPT HERE.  I

        12  HAVE HERE IN MY NOTES THAT PRIOR TO LOOKING AT HIS

        13  DEPOSITION, HE SAID THAT THE DEVELOPMENT OF BROWSER COSTS

        14  WERE TRACKED BY MICROSOFT FROM '94 ON, AND THEN HE BECAME

        15  AWARE OF IT SOMETIME IN FISCAL 96.

        16           BUT NOW, FROM THAT I INFERRED THAT HE KNEW THAT

        17  THERE WAS SOME SPECIFIC ACCOUNTING OF THE INVESTMENT IN

        18  THE BROWSER.  AND THEN AFTER HE LOOKED AS HIS DEPOSITION,

        19  HE SEEMED TO THINK THAT THE FIGURES THAT HE HAD WERE ONLY

        20  BITS OF INFORMATION WHICH RELATED GENERALLY TO THE

        21  DEVELOPMENT OF WINDOWS, I GUESS.

        22           MR. WARDEN:  IF YOU GO BACK A LITTLE FURTHER IN

        23  THE TESTIMONY BEFORE THIS TRACKING SINCE 1994--I'M NOT

        24  GOING TO GET THIS WORD RIGHT, MR. MARITZ, BUT I BELIEVE HE

        25  SAID THAT TAXONOMY OF THE ORGANIZATION DOESN'T MATCH
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         1  PERFECTLY THE TAXONOMY OF THE SOFTWARE.

         2           AND I THINK THE QUESTION COULD NOW BE PUT

         3  DIRECTLY TO HIM WHETHER THERE EXISTS ANY RECORD THAT

         4  PURPORTS TO TRACK, WITHOUT THIS TAXONOMY EXCEPTION,

         5  BROWSER DEVELOPMENT EXPENSES.  AND HE ALSO COULD DO WHAT

         6  HE SAID HE COULD DO.  JUST ASK HIM.

         7           AND IN RESPONSE TO MR. BOIES'S INQUIRY, I DON'T

         8  KNOW WHAT DOCUMENTS ARE UNDER DISCUSSION, AND I DON'T KNOW

         9  WHETHER THEY HAVE BEEN PRODUCED TO PLAINTIFFS.

        10           THE COURT:  I'M NOT SURPRISED.

        11           DO YOU WANT TO PUT THAT QUESTION TO HIM?

        12           MR. BOIES:  I WILL, YOUR HONOR.

        13  BY MR. BOIES:

        14  Q.   MR. MARITZ, I THINK IT'S EVIDENT TO EVERYBODY THAT

        15  YOU'RE GOING TO BE BACK TOMORROW ANYWAY.

        16           WOULD YOU BE PREPARED TO ARRANGE TO PRODUCE TO US

        17  WHATEVER DOCUMENTS IT IS FROM WHICH YOU WERE GOING TO

        18  CONSTRUCT THIS BALL-PARK ESTIMATE?

        19  A.   I CAN ATTEMPT TO DO THAT.

        20  Q.   THANK YOU.  AND WE WILL COME BACK TO THIS SUBJECT

        21  AFTER YOU HAVE DONE THAT.

        22           LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 112,

        23  WHICH IS ALREADY IN EVIDENCE.

        24           (DOCUMENT HANDED TO THE WITNESS.)

        25  Q.   THIS IS A SERIES OF E-MAILS.  THE ONE THAT I'M
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         1  PARTICULARLY INTERESTED IN FIRST IS THE ONE FROM YOU DATED

         2  JULY 11, 1997, THAT IS ONLY ONE-PARAGRAPH LONG.  WHEN

         3  YOU'VE HAD A CHANCE TO REVIEW THAT AS WELL AS ANY OTHER

         4  CONTEXT YOU THINK YOU NEED TO, PLEASE LET ME KNOW.

         5           (WITNESS REVIEWS DOCUMENT.)

         6  A.   GO AHEAD, MR. BOIES.

         7  Q.   YOU SAY THAT THERE IS TALK ABOUT HOW MICROSOFT CAN

         8  GET MORE DOLLARS FROM THE THOUSAND-PLUS PEOPLE THAT YOU

         9  HAVE WORKING ON BROWSER-RELATED STUFF.

        10           DO YOU SEE THAT?

        11  A.   I SEE THAT.

        12  Q.   WHAT TALK WERE YOU REFERRING TO THERE?

        13  A.   I'M REFERRING TO THE CONTEXT OF THE REST OF THIS

        14  PIECE OF MAIL HERE.

        15  Q.   THAT IS, YOU'RE SIMPLY REFERRING TO THE OTHER E-MAILS

        16  THAT YOU WERE--

        17  A.   I BELIEVE SO.

        18  Q.   ALL RIGHT.  YOU GO ON TO SAY THAT YOU HAVE, QUOTE,

        19  NOT LOST SIGHT OF THE FACT THAT BROWSER SHARE IS STILL AN

        20  OVERWHELMING OBJECTIVE.

        21           DO YOU SEE THAT?

        22  A.   I SEE THAT.

        23  Q.   NOW, ARE YOU SAYING THERE THAT BROWSER SHARE IS A

        24  REASON NOT TO TRY TO GET MORE DOLLARS FROM THE

        25  THOUSAND-PLUS PEOPLE YOU HAVE WORKING ON BROWSER-RELATED
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         1  STUFF?

         2  A.   WHAT I WAS TRYING TO POINT OUT HERE IS THERE IS A

         3  PIECE OF MAIL BELOW WHERE SOMEBODY'S ADVOCATING SPLITTING

         4  INTERNET EXPLORER 4.0 UP INTO TWO PIECES AND ARE CHARGING

         5  FOR THE PIECE RELATED TO THE SHELL, OR THE GRAPHICAL USER

         6  INTERFACE, BECAUSE IE 4 NOT ONLY UPGRADED THE HTML-RELATED

         7  FEATURES IN OUR INTERNET EXPLORER BUT ALSO UPGRADED THE

         8  USER INTERFACE PART OF THE SYSTEM.

         9           SO, THERE IS A PIECE OF MAIL DOWN BELOW WHERE

        10  SOMEBODY'S ADVOCATING TO TRY AND SPLIT APART THAT INTO TWO

        11  PIECES PRIMARILY AS A WAY OF INCREASING THE PERCEIVED

        12  VALUE OF THE WINDOWS 95--WINDOWS 98 UPGRADE WHEN IT WOULD

        13  COME OUT.  AND AT THIS POINT IN TIME, WE WERE BUILDING UP

        14  TO THE INTERNET EXPLORER4.0 LAUNCH, AND I DIDN'T WANT TO

        15  DISRUPT THAT, AS AGREEING WITH MR. MEHDI DOWN BELOW.  SO,

        16  GIVEN THAT I WANTED INTERNET EXPLORER 4.0 TO BE VERY

        17  SUCCESSFUL, I DIDN'T WANT TO MAKE ANY CHANGES LATE IN THE

        18  DAY.

        19           THE COURT:  HOW DO YOU SPLIT IT UP?

        20           THE WITNESS:  IT WOULD HAVE BEEN ESSENTIALLY A

        21  PACKAGING QUESTION HERE, YOUR HONOR.  ESSENTIALLY, THERE

        22  IS A MOTION WHICH, BY THE WAY, WAS NOT REALLY THOUGHT

        23  THROUGH.  THIS WAS COMING FROM MARKETING PEOPLE, SO THERE

        24  WAS NO DETAILED THOUGHT GIVEN TO THAT.  THERE IS SOME

        25  MARKETING PEOPLE HERE TRYING TO PROPOSE THAT.  BECAUSE WE
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         1  WERE SO LATE IN THE DAY, THERE WASN'T ANY DETAILED THOUGHT

         2  GIVEN TO HOW WE WOULD DO THAT ON AN ENGINEERING BASIS.  IT

         3  WAS LARGELY DISMISSED OUT OF HAND.

         4           THE COURT:  BUT IT COULD BE DONE?

         5           THE WITNESS:  ANY AMOUNT OF SOFTWARE CAN BE

         6  DONE--

         7           THE COURT:  THEY COULD PULL IT OUT OF ONE FILE

         8  AND PUT IT IN ANOTHER?

         9           THE WITNESS:  NO, IT'S NOT AS SIMPLE AS THAT.

        10  YOU WOULD HAVE TO REENGINEER THE PRODUCT.

        11           AND ONE OF THE REASONS WHY THIS WAS REJECTED IS

        12  BECAUSE YOU DON'T WANT TO BE REENGINEERING YOUR PRODUCT

        13  RIGHT AT THE POINT THAT YOU'RE ABOUT TO RELEASE IT, AND I

        14  THINK THAT'S ACTUALLY POINTED OUT DOWN BELOW HERE IN THE

        15  MAIL BY MR. MEHDI AT THE TOP OF THE PARAGRAPH WHERE HE

        16  SAYS, "THERE MUST BE SOMETHING ABOUT NEARING THE SHIPMENT

        17  OF A MAJOR BETA VERSION OF A PRODUCT THAT CAUSES FOLK TO

        18  RETHINK STRATEGY JUST BEFORE LAUNCH."  IN OTHER WORDS,

        19  HE'S BEING SARCASTIC THERE IN SAYING THAT THE DAY HAS

        20  PASSED.

        21  BY MR. BOIES:

        22  Q.   LET ME TRY TO FOLLOW UP ON SEVERAL THINGS YOU SAID

        23  THERE.

        24           FIRST, WHO WAS PROPOSING THAT IE 4 BE SPLIT INTO

        25  TWO PIECES AND THAT YOU CHARGE A PRICE FOR ONE OF THOSE
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         1  PIECES?

         2  A.   THERE IS ORIGINAL--THE ORIGINAL THOUGHT HERE IS

         3  COMING FROM JOE BELFIORE.

         4  Q.   AND MR. BELFIORE MADE THIS PROPOSAL, AND DID SOMEBODY

         5  ELSE THEN SUPPORT THAT PROPOSAL?

         6  A.   I BELIEVE THERE MAY HAVE BEEN SOME OTHER PIECES OF

         7  MAIL GOING AROUND PRIMARILY FROM THE WINDOWS 98 TEAM WHO

         8  WERE EAGER TO TRY AND, AS I SAID, INCREASE THE VALUE OF

         9  THE WINDOWS 98 UPGRADE WHEN IT CAME OUT.  BUT IT NEVER GOT

        10  BEYOND THE DISCUSSION STAGE.

        11  Q.   NOW, WHEN YOU SAY IT NEVER GOT BEYOND THE DISCUSSION

        12  STAGE, IS THE REASON THAT IT NEVER GOT BEYOND THE

        13  DISCUSSION STAGE THAT YOU THOUGHT THAT IT WOULD INTERFERE

        14  WITH YOUR OVERWHELMING OBJECTIVE OF INCREASING BROWSER

        15  MARKET SHARE?

        16  A.   WELL, I THOUGHT IT WOULD INTERFERE WITH THE OBJECTIVE

        17  I HAD, WHICH WAS TO GET MORE PEOPLE USING INTERNET

        18  EXPLORER.  WE HAD, AS I SAID, INTERNET EXPLORER 4.0, WAS

        19  SHIPPED, I THINK, TWO MONTHS AFTER THIS DATE, IN

        20  SEPTEMBER.

        21           SO YES, I WAS VERY CONCERNED ABOUT NOT DISTURBING

        22  INTERNET EXPLORER 4.0 AND ITS LAUNCH.

        23  Q.   WELL, THERE WAS A SUGGESTION, I THINK, IN ONE OF THE

        24  ANSWERS TO THE COURT'S QUESTIONS THAT YOU WERE INTERESTED

        25  IN NOT DISTURBING THE LAUNCH FOR SOME KIND OF ENGINEERING
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         1  REASON.  YOU MAY OR MAY NOT HAVE INTENDED TO IMPLY THAT.

         2           MY QUESTION TO YOU DIRECTLY, SIR, IS WHETHER OR

         3  NOT THE REASON THAT YOU DIDN'T WANT TO DISTURB THE PLAN

         4  WAS BECAUSE YOU THOUGHT THAT SPLITTING APART IE 4 AND

         5  CHARGING FOR PART OF IT WOULD INTERFERE WITH YOUR

         6  OVERWHELMING OBJECTIVE OF INCREASING BROWSER MARKET SHARE.

         7  A.   GETTING PEOPLE TO USE INTERNET EXPLORER 4.0 WAS A

         8  CRITICAL GOAL OF MINE, AND NOT DISTURBING--TRYING TO

         9  REENGINEER THE PRODUCT AT THE LAST MINUTE WOULD CLEARLY

        10  HAVE BEEN INCONSISTENT WITH THAT.

        11  Q.   WELL, SIR, LET ME GO TO GOVERNMENT EXHIBIT 113

        12  BRIEFLY AND SEE IF THAT REFRESHES YOUR RECOLLECTION.  THIS

        13  IS ALREADY IN EVIDENCE.

        14           (DOCUMENT HANDED TO THE WITNESS.)

        15  Q.   COULD YOU TELL ME, SIR, HOW TO PRONOUNCE THE NAME OF

        16  THE FIRST PERSON TO WHOM YOUR E-MAIL IS ADDRESSED AT THE

        17  TOP?

        18  A.   THE FIRST PERSON, THAT'S MR. MOO-SHAY DOO-NEE

        19  (PHONETIC).

        20  Q.   DOO-NEE (PHONETIC)?

        21  A.   YES.

        22  Q.   I THINK YOU WILL SEE THIS EXHIBIT CONTAINS SOME OF

        23  THE SAME E-MAILS.

        24  A.   IS THERE A PARTICULAR PART YOU WANT TO FOCUS ON?

        25  Q.   I'M GOING TO BEGIN WITH YOUR MEMORANDUM AT THE TOP.
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         1  AND WHEN YOU HAVE FINISHED REVIEWING THE DOCUMENTS

         2  SUFFICIENTLY TO ANSWER SOME QUESTIONS, PLEASE LET ME KNOW.

         3           (WITNESS REVIEWS DOCUMENT.)

         4  A.   GO AHEAD, MR. BOIES.

         5  Q.   YOU ARE RESPONDING, ARE YOU NOT, TO A PROPOSAL THAT

         6  HAD BEEN MADE BY MR. BELFIORE AND SUPPORTED BY MR. DUNIE

         7  TO SPLIT APART IE 4 AND TO CHARGE FOR A PIECE OF IT

         8  SEPARATELY?

         9  A.   CORRECT.

        10  Q.   AND YOU SAY IN THE FIRST LINE THAT THIS PROPOSAL IS

        11  TEMPTING, BUT WE HAVE TO REMEMBER THAT GETTING BROWSER

        12  SHARE UP TO 50 PERCENT OR MORE IS STILL THE MAJOR GOAL;

        13  CORRECT?

        14  A.   CORRECT.

        15  Q.   NOW, IS IT FAIR TO SAY THAT WHEN YOU DESCRIBE THIS

        16  PROPOSAL AS TEMPTING, BUT YOU HAVE TO REMEMBER THAT

        17  GETTING BROWSER SHARE UP TO 50 PERCENT OR MORE IS STILL

        18  THE MAJOR GOAL, WHAT YOU'RE SAYING IS THAT YOU FIND THAT

        19  THE PROPOSAL HAS MERIT BUT THAT THE SHARE GOAL IS MORE

        20  IMPORTANT?

        21  A.   WELL, WHAT I WAS POINTING OUT HERE IS THAT THERE ARE

        22  PEOPLE ADVOCATING DOING THIS AS A WAY OF TRYING TO PROVIDE

        23  VALUE, ADDITIONAL VALUE, ADDITIONAL PERCEIVED VALUE, FOR

        24  WINDOWS 98 WHEN IT SHIPS, AND THAT'S DOWN IN THE MAILS

        25  BELOW.  AND WHAT I'M POINTING OUT HERE IS EVEN THOUGH THAT
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         1  MAY HAVE SOME RATIONALE BEHIND IT, THE KEY--THE OBJECTIVE

         2  HERE WAS TO MAKE SURE WE PERSUADED MORE PEOPLE TO USE OUR

         3  INTERNET TECHNOLOGIES.  AND AT THAT POINT, WE HAD A

         4  VEHICLE TO DO THAT, INTERNET EXPLORER 4.0, AND I DIDN'T

         5  WANT TO DISTURB THE LAUNCH OF THAT PRODUCT.

         6  Q.   NOW, SIR, I'M NOT ASKING WHAT OTHER PEOPLE WERE

         7  PROPOSING.  I DO UNDERSTAND THAT THESE PROPOSALS CAME FROM

         8  OTHER PEOPLE ORIGINALLY.  I'M NOW ASKING FOR YOUR VIEW OF

         9  THESE PROPOSALS.

        10           AND IS IT FAIR TO SAY THAT YOU THOUGHT THAT THE

        11  PROPOSAL WAS A PROPOSAL WITH MERIT, IF IT WAS OUTWEIGHED

        12  BY THE DESIRE TO INCREASE INTERNET BROWSER SHARE?

        13  A.   I'M SAYING YES, THAT I DO AGREE THAT I WAS TELLING

        14  THESE PEOPLE, YES, I UNDERSTAND WHERE YOU'RE COMING FROM.

        15  YOU'RE NOT COMPLETELY CRAZY, BUT YOU HAVE TO REMEMBER THE

        16  PATH THAT WE SET OURSELVES ON.

        17           THE COURT:  WHAT EXACTLY WAS IT THAT THEY WERE

        18  PROPOSING WOULD BE DONE?

        19           THE WITNESS:  YOUR HONOR, WHAT THEY WERE

        20  PROPOSING WAS TO TAKE SOME FEATURES OUT OF INTERNET

        21  EXPLORER 4.0 AND CHARGE FOR THEM SEPARATELY.

        22           THE COURT:  CHARGE FOR IT, ALL RIGHT, CHARGE FOR

        23  IT SEPARATELY.

        24           THE WITNESS:  THOSE FEATURES WOULD BE ENTIRELY

        25  PRESENT IN WINDOWS 98, BECAUSE YOU UNDERSTAND THAT
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         1  INTERNET EXPLORER 4.0 WAS GIVEN AWAY AS A FREE UPGRADE TO

         2  WINDOWS 95 USERS.

         3           THE COURT:  I UNDERSTAND THAT.  YOU WERE

         4  SUGGESTING TAKE SOME OF THESE FEATURES OUT.

         5           THE WITNESS:  AND CHARGE FOR THEM SEPARATELY.

         6           THE COURT:  AND CHARGE FOR THEM SEPARATELY.

         7           THE WITNESS:  IN ORDER SO THAT WHEN PEOPLE WENT

         8  AND PURCHASED THE WINDOWS 98 UPGRADE, WHICH WOULD INCLUDE

         9  ALL THOSE TECHNOLOGIES AND WHICH DID HAVE A FEE ASSOCIATED

        10  WITH IT, THEN PEOPLE WOULD PERCEIVE THE WINDOWS 98 UPGRADE

        11  AS HAVING MORE VALUE.

        12           THE COURT:  ALL RIGHT.  BUT YOU WANTED TO

        13  MAINTAIN THE INTEGRATION.

        14           THE WITNESS:  I WANTED TO MAINTAIN--MAJOR THING I

        15  WANTED TO DO WAS GET INTERNET EXPLORER 4.0 SHIPPING.

        16           THE COURT:  ALL RIGHT.

        17           THE WITNESS:  BECAUSE I BELIEVE THAT WAS AN

        18  IMPORTANT RELEASE OF OUR INTERNET TECHNOLOGIES, AND I

        19  DIDN'T WANT TO HAVE TO GO DO ENGINEERING WORK TO TRY TO DO

        20  THINGS DIFFERENTLY LATE IN THE DAY.

        21           THE COURT:  YOU WANTED IT TO SHIP AS AN

        22  INTEGRATED PART OF WINDOWS 98; IS THAT CORRECT?

        23           THE WITNESS:  WELL, INTERNET EXPLORER 4.0--

        24           THE COURT:  AS AN INTEGRATED PART OF WINDOWS 98?

        25           THE WITNESS:  AN UPGRADE TO WINDOWS 95 AND THEN
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         1  AS AN INTEGRATED PART OF WINDOWS 98.

         2           THE COURT:  OKAY.  AND THE PRIMARY OBJECTIVE IN

         3  DOING THAT WAS TO INCREASE BROWSER SHARE AS YOU DESCRIBE

         4  IT, OR AS YOU HAD DESCRIBED IT HERE, TO GET MORE PEOPLE TO

         5  USE WINDOWS 98?

         6           THE WITNESS:  GETTING INTERNET EXPLORER 4.0 TO

         7  SHIP AS AN UPGRADE FIRST TO WINDOWS 95 AND THEN TO BE

         8  INCLUDED IN WINDOWS 98, YES.

         9           THE COURT:  TO GET MORE PEOPLE TO BE USING IT?

        10           THE WITNESS:  CORRECT.

        11           THE COURT:  I.E., TO INCREASE BROWSER SHARE?

        12           THE WITNESS:  CORRECT.

        13           THE COURT:  OR HAVE MORE PEOPLE USING YOUR

        14  BROWSER?

        15           THE WITNESS:  THAT'S CORRECT, SIR.

        16           THE COURT:  ALL RIGHT.  I GOT IT.

        17  BY MR. BOIES:

        18  Q.   LET ME ASK YOU TO LOOK AT PAGE 175 OF YOUR

        19  DEPOSITION, 175 OF THE APRIL DEPOSITION, MR. MARITZ, THE

        20  APRIL 3, 1997, DEPOSITION.  AND I'M PARTICULARLY

        21  INTERESTED IN THE QUESTION AND ANSWER AT LINES 11 THROUGH

        22  17.

        23           AND WHEN YOU HAVE THAT IN CONTEXT, WOULD YOU

        24  PLEASE LET ME KNOW, MR. MARITZ.

        25  A.   LINE NUMBERS WHERE, MR. BOIES?
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         1  Q.   LINES 11 THROUGH 17.

         2  A.   THANK YOU.

         3           (WITNESS REVIEWS DOCUMENT.)

         4  A.   GO AHEAD, MR. BOIES.

         5  Q.   IT IS CLEAR THAT WE ARE TALKING HERE ABOUT YOUR JULY

         6  14, 1997, E-MAIL THAT IS INCLUDED IN GOVERNMENT EXHIBIT

         7  113; CORRECT?

         8  A.   I BELIEVE SO.

         9  Q.   AND--

        10  A.   I'M NOT SURE IF IT'S THAT.  THERE ARE SEVERAL

        11  VERSIONS OF THIS, BUT THIS GENERAL THEME, SO I DIDN'T GO

        12  BACK AND SEE IF IT'S THE EXACT SAME ONE.

        13  Q.   WELL, SIR--

        14  A.   YOU SHOWED ME TWO VERSIONS.

        15  Q.   TWO VERSIONS OF YOURS?

        16  A.   NO, TWO VERSIONS OF E-MAIL ON THIS SUBJECT, SO--BOTH

        17  OF WHICH I REPLIED TO.

        18  Q.   THIS IS ONLY ONE IN WHICH YOU TALKED ABOUT SOMETHING

        19  BEING TEMPTING; RIGHT, SIR?

        20  A.   YES, SO IT'S 113 YOU WANT TO REFER TO?

        21  Q.   YES.  (READING):

        22                "QUESTION:  WHEN YOU WROTE THIS AND

        23           DESCRIBED THE PROPOSAL BY MR. BELFIORE AND

        24           MR. DUNIE AS TEMPTING, DO I UNDERSTAND FROM THAT

        25           THAT YOU THOUGHT IT WAS A PROPOSAL WITH MERIT,
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         1           BUT THAT IT WAS OUTWEIGHED BY THE DESIRE TO

         2           INCREASE BROWSER SHARE?  IS THAT A FAIR

         3           INTERPRETATION OF WHAT YOU'RE WRITING HERE?

         4                ANSWER:  YES."

         5           WAS THAT YOUR TESTIMONY AT YOUR DEPOSITION?

         6  A.   IT WAS.

         7  Q.   AND DO YOU STAND BY THAT TESTIMONY NOW?

         8  A.   YES.

         9  Q.   NOW, LET ME GO BACK TO GOVERNMENT EXHIBIT 112, AND

        10  THE THIRD SENTENCE HERE SAYS, "YOU MAY NOTICE THAT I HAVE

        11  KEPT IE MARKETING SPENDING AT VERY"--UNDERSCORED

        12  VERY--"HIGH LEVEL THROUGH FISCAL YEAR 1998 AND RESISTED

        13  PRESSURE TO REDUCE THIS OR SWITCH IT TO OTHER PRODUCTS."

        14           DO YOU SEE THAT?

        15  A.   I SEE THAT.

        16  Q.   NOW, DO I UNDERSTAND THIS TO MEAN THAT THE MARKETING

        17  SPENDING AS WELL AS THE DEVELOPMENT SPENDING WAS UNDER

        18  YOUR ORGANIZATION?

        19  A.   WELL, NOT ALL OF THE MARKETING SPENDING.  SOME OF THE

        20  MARKETING SPEND--SOME OF THE MONEY THAT WE SPEND AS A

        21  COMPANY ON MARKETING IS IN MY ORGANIZATION, BUT NOT ALL OF

        22  IT.  THAT'S TYPICALLY DIRECTLY ATTRIBUTABLE TO THE PRODUCT

        23  LIKE A SPECIFIC ADVERTISEMENT OR ADVERTISING CAMPAIGN

        24  WOULD COME INTO MY AREA.

        25           OTHER AREAS OF OUR MARKETING EXPENDITURE AND
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         1  CO-OP MONIES THAT WE SPEND WITH DISTRIBUTORS IN THAT DON'T

         2  COME THROUGH MY ORGANIZATION.

         3  Q.   TO THE EXTENT THAT MICROSOFT WOULD PAY MONEY OR

         4  BOUNTIES TO ISP'S TO SHIFT THEIR SUBSCRIBERS TO INTERNET

         5  EXPLORER, WOULD THAT AMOUNT OF MONEY COME OUT OF YOUR

         6  BUDGET OR SOMEBODY ELSE'S BUDGET?

         7  A.   BOUNTIES TO SHIFT FROM INTERNET EXPLORER--REPEAT THE

         8  QUESTION?

         9  Q.   YES.  BOUNTIES ARE PAYMENTS TO ISP'S TO CONVERT OR

        10  SHIFT THEIR SUBSCRIBERS FROM NETSCAPE NAVIGATOR TO IE.

        11  WOULD THAT MONEY COME OUT OF YOUR BUDGET?

        12  A.   I DON'T KNOW THE ANSWER TO THAT.

        13  Q.   WHEN YOU WERE TALKING ABOUT A GENERAL BALLPARK

        14  ESTIMATE OF HOW MUCH MONEY WAS SPENT ON INTERNET EXPLORER,

        15  WERE YOU INCLUDING THE MARKETING EXPENDITURES THAT ARE IN

        16  YOUR AREA?

        17  A.   I WAS ACTUALLY TALKING ABOUT DEVELOPMENT SPENDING AT

        18  THAT POINT IN TIME.  AGAIN, I COULD TRY AND USE MY

        19  RECOLLECTION OF--FROM MY DAILY JOB OF RUNNING MY BUSINESS

        20  AS TO WHERE MONEY IS BEING SPENT.

        21  Q.   IF YOU COULD JUST PRODUCE WHATEVER DOCUMENTS THAT

        22  WOULD SHOW THE AMOUNT SPENT ON IE FOR MARKETING OR

        23  DEVELOPMENT, OR HOWEVER YOU CHARACTERIZE IT, THAT WILL

        24  ALLOW YOU TO DERIVE AN ESTIMATE.

        25  A.   I WILL DO THAT.
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         1  Q.   THANK YOU.

         2           NOW, FROM WHOM WAS THE PRESSURE COMING THAT YOU

         3  SAY YOU WERE RESISTING TO REDUCE THE VERY HIGH LEVEL OF

         4  SPENDING ON IE MARKETING?

         5  A.   WELL, OBVIOUSLY A CONSTANT COMPETITION.  WE DON'T

         6  HAVE SCIENTIFIC ALGORITHM FOR ALLOCATING MARKETING

         7  SPENDING BETWEEN THE VARIOUS PARTS OF MY ORGANIZATION, SO

         8  I ALWAYS HAVE DIFFERENT MARKETING MANAGERS WISHING TO GET

         9  AS LARGE A SLICE OF THE PIE AND SPENDING ON THEIR

        10  PRODUCTS.  SO IT COULD HAVE BEEN THAT SOMEBODY IN THE

        11  OFFICE ORGANIZATION, IN THE DEVELOPMENT TOOLS

        12  ORGANIZATION, SERVER APPLICATIONS AREA, ANY ONE OF THOSE.

        13  Q.   DO YOU HAPPEN TO RECALL NOW AT THIS POINT?

        14  A.   I DO NOT.

        15  Q.   PRIOR TO THE TIME THAT MR. BELFIORE AND MR. DUNIE

        16  MADE THIS PROPOSAL, WERE YOU AWARE OF OTHER PROPOSALS TO

        17  CHARGE A SEPARATE PRICE FOR INTERNET EXPLORER OR ANY PART

        18  OF IT?

        19  A.   I'M AWARE OF A PERIOD DURING LATE 1994, EARLY 1995

        20  PERIOD, WHEN THERE WERE PEOPLE ADVOCATING NOT CHARGING

        21  SEPARATELY FOR INTERNET EXPLORER BUT INCLUDING IT IN A

        22  PACKAGE WE CALLED "FROSTING."

        23  Q.   AND DEAN SCHMALENSEE TALKED A LITTLE BIT ABOUT

        24  FROSTING.

        25           AM I CORRECT THAT FROSTING WAS WHAT ULTIMATELY
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         1  BECAME WHAT'S CALLED THE "PLUSPACK"?

         2  A.   YES, THAT'S RIGHT.

         3  Q.   AND THE PROPOSAL WAS TO PUT IE INTO THE PLUSPACK AND

         4  CHARGE A PRICE FOR THE PLUSPACK THAT WOULD BE HIGHER THAN

         5  YOU WOULD BE ABLE TO GET FOR THE PLUSPACK IF YOU DIDN'T

         6  HAVE IE IN IT?

         7  A.   THAT LATTER POINT I DON'T BELIEVE WAS THE CASE.  I

         8  BELIEVE THAT THERE WAS SOME PEOPLE ADVOCATING,

         9  PARTICULARLY THE PLUSPACK PEOPLE THEMSELVES, THE PEOPLE

        10  RESPONSIBLE FOR THAT PRODUCT, THERE IS SOME DISCUSSION

        11  ABOUT WHETHER HAVING INTERNET EXPLORER IN THE PLUSPACK

        12  WOULD MAKE IT MORE ATTRACTIVE, BUT I DON'T KNOW IF THEY

        13  EVER--I DON'T RECALL WHETHER THEY EVER CALCULATED A

        14  DIFFERENT PRICE FOR IT, OR PROPOSED A DIFFERENT PRICE FOR

        15  IT.

        16  Q.   LET ME EXPLORE THAT A LITTLE BIT.

        17           ARE YOU SAYING THAT PEOPLE BELIEVED THAT PUTTING

        18  INTERNET EXPLORER IN THE PLUSPACK WOULD INCREASE THE SALES

        19  OF THE PLUSPACK AND, HENCE, INCREASE MICROSOFT'S REVENUES?

        20  A.   THERE WERE SOME PEOPLE WHO BELIEVED THAT, BUT THAT

        21  WAS DIFFERENT FROM THE QUESTION YOU ASKED.

        22  Q.   I UNDERSTAND.

        23           YOU COULD GET MORE MONEY FROM PLUSPACK ONE OF TWO

        24  WAYS AND MAYBE BOTH.  ONE WAY IS TO INCREASE THE PRICE,

        25  AND THE OTHER WAY IS TO INCREASE THE NUMBER OF UNITS SOLD;
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         1  CORRECT?

         2  A.   CORRECT.

         3  Q.   NOW, AS YOU UNDERSTAND IT, WAS THERE A PROPOSAL TO

         4  PUT IE IN THE PLUSPACK FOR BOTH OF THOSE REASONS OR ONLY

         5  ONE OF THOSE REASONS?

         6  A.   MY RECOLLECTION IS THAT IT WAS PRIMARILY TO SELL MORE

         7  UNITS.  THAT WAS THEIR RATIONALE, THAT A COUPLE OF PEOPLE

         8  WERE USING IT AT THAT POINT IN TIME.  THE BACKGROUND TO

         9  THE DISCUSSION WAS THAT, AS YOU KNOW WHEN DEAN SCHMALENSEE

        10  TESTIFIED, I THINK--I WASN'T HERE FOR ALL OF THAT, BUT WE

        11  HAD AN ISSUE WITH THE DEVELOPMENT OF INTERNET EXPLORER AS

        12  TO WHETHER IT COULD BE DONE IN TIME FOR THE FIRST SHIPMENT

        13  OF WINDOWS 95, SO THE INITIAL THINKING WAS TO ACTUALLY PUT

        14  IT INTO THE SECOND VERSION OF THE FROSTING PACKAGE BECAUSE

        15  THE WHOLE RAISON D'ETRE OF THE FROSTING PACKAGE WAS TO GO

        16  OUT AT THE SAME TIME AS WINDOWS 95.

        17           SO, THE INITIAL MOTIVATION WAS TO FIND A SHIP

        18  VEHICLE FOR INTERNET EXPLORER, AND SO THERE WAS SOME TALK

        19  ABOUT PUTTING IT IN FROSTING 2, AND THERE WAS SOME PEOPLE

        20  MOTIVATING TRYING TO PULL IT INTO FROSTING 1, THE FIRST

        21  VERSION OF FROSTING, AND THEY WERE USING THAT AS ONE OF

        22  THEIR MOTIVATIONS WAS TO TRY AND DERIVE MORE UNITS.

        23  Q.   LET'S SEE IF I CAN SORT THROUGH THIS BY GIVING YOU

        24  GOVERNMENT EXHIBIT 144 TO LOOK AT, WHICH IS ALREADY IN

        25  EVIDENCE.  THIS IS A ONE-PAGE DOCUMENT.  THE PORTION I'M
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         1  PARTICULARLY INTERESTED IN IS THE FIRST TWO LINES ON

         2  MR. SLIVKA'S FEBRUARY 13, 1995, E-MAIL.

         3           (DOCUMENT HANDED TO THE WITNESS.)

         4  Q.   WHEN YOU HAVE HAD AN OPPORTUNITY TO REVIEW THE

         5  DOCUMENT, WOULD YOU PLEASE LET ME KNOW.

         6  A.   GIVE ME A MINUTE, AND I WILL BE RIGHT WITH YOU.

         7           (WITNESS REVIEWS DOCUMENT.)

         8  A.   GO AHEAD, MR. BOIES.

         9  Q.   MR. SLIVKA WRITES HERE THAT O'HARE IS THE CODE NAME

        10  FOR MICROSOFT'S INTERNET CLIENT, AND INTERNET CLIENT THERE

        11  IS THE SAME AS BROWSER, IS IT NOT?

        12  A.   CORRECT.

        13  Q.   AND MR. SLIVKA SAYS THAT MICROSOFT PLANS TO SHIP THE

        14  BROWSER IN THE WINDOWS 95 FROSTING PACKAGE WHICH SIM-SHIPS

        15  WITH WINDOWS 95.

        16           DO YOU SEE THAT?

        17  A.   I SEE THAT.

        18  Q.   NOW, SIM-SHIPS MEANS SHIPS AT THE SAME TIME AS

        19  WINDOWS 95; CORRECT?

        20  A.   IT DOES.

        21  Q.   WHAT MR. SLIVKA IS SAYING HERE IS THAT MICROSOFT IS

        22  PLANNING TO SHIP INTERNET EXPLORER IN THE WINDOWS 95

        23  FROSTING PACKAGE AT THE SAME TIME THAT MICROSOFT SHIPS

        24  WINDOWS 95?

        25  A.   CORRECT.
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         1  Q.   NOW, LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT

         2  142.

         3  A.   I WILL POINT OUT, JUST PER MY EARLIER ANSWERS, THAT

         4  THERE IS ALSO AN EARLIER MAIL FROM THIS WHICH SPEAKS TO

         5  MR. SLIVKA'S PLAN IN THE SEPTEMBER-OCTOBER TIME FRAME TO

         6  BE IN THE SECOND VERSION OF FROSTING.  AND AS THE DATES

         7  CAME INTO FOCUS, HIS PLAN CHANGED.

         8  Q.   AT LEAST AS OF FEBRUARY 13, 1995, THE PLAN WAS TO

         9  SHIP IE IN THE WINDOWS 95 FROSTING PACKAGE AT THE SAME

        10  TIME BUT SEPARATELY FROM THE SHIPMENT OF WINDOWS 95;

        11  CORRECT?

        12  A.   THAT WAS MR. SLIVKA'S UNDERSTANDING, YES.

        13  Q.   AND WHAT WAS MR. SLIVKA'S POSITION AT THIS TIME?

        14  A.   HE WAS THE DEVELOPMENT LEAD FOR THE INTERNET CLIENT.

        15           (DOCUMENT HANDED TO THE WITNESS.)

        16  Q.   AND HE WORKS FOR YOU, SIR?

        17  A.   INDIRECTLY, YES.  HE WORKED IN MY ORGANIZATION.

        18  Q.   NOW, LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT

        19  142, AGAIN A ONE-PAGE DOCUMENT, AND WHEN YOU HAVE HAD AN

        20  OPPORTUNITY TO REVIEW THIS SUFFICIENT TO RESPOND TO SOME

        21  QUESTIONS, PLEASE LET ME KNOW.

        22  A.   OKAY.

        23           (WITNESS REVIEWS DOCUMENT.)

        24  A.   GO AHEAD.

        25  Q.   NOW, DO I UNDERSTAND THIS MEMORANDUM THAT THE STUDIES

                                                           36

         1  THAT MICROSOFT HAD DONE INDICATED THAT INCLUDING IE IN

         2  FROSTING WOULD APPROXIMATELY DOUBLE THE SALES OF FROSTING?

         3  A.   THAT'S WHAT THIS PARTICULAR INDIVIDUAL POINTS OUT IN

         4  THE STUDY THAT HE HAS DONE.  I DON'T KNOW HOW SCIENTIFIC

         5  IT WAS OR VALID IT WAS, BUT THAT WAS WHAT HE WAS

         6  ADVOCATING HERE.

         7  Q.   WERE YOU AWARE OF THIS ANALYSIS IN OR ABOUT JANUARY

         8  OF 1995, SIR?

         9  A.   AS YOU SEE, I WAS NOT COPIED ON THIS MAIL, SO I DON'T

        10  RECALL WHETHER I WAS OR WAS NOT AWARE OF IT.

        11  Q.   ARE YOU AWARE OF ANY ANALYSIS OTHER THAN THE ANALYSIS

        12  THAT IS REFLECTED HERE AS TO WHAT EFFECT, IF ANY,

        13  INCLUDING IE IN THE PLUSPACK WOULD HAVE ON PLUSPACK

        14  REVENUES?

        15  A.   ANY OTHER ANALYSIS APART FROM THIS ONE?

        16  Q.   YES.  THAT'S WHAT I ASKED.

        17  A.   I DON'T RECALL ONE, NO.

        18           MR. BOIES:  YOUR HONOR, I'M GOING TO ANOTHER

        19  SUBJECT.

        20           THE COURT:  ALL RIGHT.  WE WILL TAKE A SHORT

        21  RECESS.

        22           (BRIEF RECESS.)

        23           THE COURT:  GO AHEAD.

        24  BY MR. BOIES:

        25  Q.   MR. MARITZ, I WOULD LIKE TO NOW TURN TO THE SUBJECT
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         1  OF THE JUNE 1995 MEETINGS BETWEEN NETSCAPE AND MICROSOFT.

         2           AND I TAKE IT THAT YOU'RE FAMILIAR WITH THE FACT

         3  THAT IN MAY AND JUNE OF 1995, REPRESENTATIVES OF MICROSOFT

         4  AND REPRESENTATIVES OF NETSCAPE MET TO DISCUSS VARIOUS

         5  BUSINESS ISSUES?

         6  A.   CORRECT, SIR.

         7  Q.   AND YOU HAVE SAID IN YOUR DIRECT TESTIMONY THAT

         8  INSOFAR AS YOU WERE AWARE, THERE WAS NO ATTEMPT AT THOSE

         9  MEETINGS TO ENGAGE IN WHAT YOU PUT IN QUOTATION MARKS

        10  MARKET DIVISION, QUOTE, MARKET DIVISION, CLOSED QUOTE?

        11  A.   CORRECT.

        12  Q.   NOW, AS YOU UNDERSTAND IT, WHETHER YOU WOULD

        13  CHARACTERIZE IT AS MARKET DIVISION OR NOT, DID MICROSOFT

        14  ATTEMPT IN THOSE MEETINGS TO GET NETSCAPE TO AGREE NOT TO

        15  PURSUE AN ALTERNATIVE PLATFORM STRATEGY?

        16  A.   MY RECOLLECTION IS THAT WE WERE DISCUSSING WITH

        17  NETSCAPE WHETHER THEY SAW IT IN THEIR ADVANTAGE TO BUILD

        18  THEIR HIGH-LEVEL VALUE-ADDED SOFTWARE ON TOP OF OUR

        19  PLATFORM.  SO, I THINK WHAT WE WERE TRYING TO DO WAS

        20  DISCUSS WHAT THEY COULD DO AND TO SEE IF IT MADE SENSE FOR

        21  THEM TO DO THAT, IN WHICH CASE WE WERE VERY HAPPY TO HAVE

        22  THEM AS THEY DEVELOPED IT BUILDING ON TOP OF WINDOWS

        23  PLATFORM.

        24  Q.   NOW, IF THEY WERE BUILDING ON TOP OF THE WINDOWS

        25  PLATFORM, THEY WOULD NOT BE A POTENTIAL SERIOUS THREAT TO
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         1  THE WINDOWS PLATFORM; CORRECT?

         2  A.   WELL, AS WE DISCUSSED EARLIER TODAY ABOUT WHEN

         3  SOMEBODY IN THE HIGH-LEVEL SOFTWARE SPACE GROUP,

         4  ELECTRONIC MAIL, ET CETERA, WHICH IS WHAT THEY HAD

         5  EXPRESSED AS THEIR DESTINATION, AS THEIR GOAL, WHETHER

         6  THOSE ISSUES COULD BECOME A PLATFORM OR NOT.

         7           BUT CLEARLY, IT WAS TO OUR ADVANTAGE, IF THEY

         8  WERE BUILDING HIGH-LEVEL SOFTWARE AND NOT EXPENDING THEIR

         9  EFFORT DUPLICATING FEATURES THAT WERE BEING BUILT INTO THE

        10  WINDOWS, AND IF THEY PUT THEIR EFFORT INTO HIGH-LEVEL

        11  SOFTWARE, THAT WOULD HAVE BEEN TO OUR ADVANTAGE.

        12  Q.   YES, AND I WANT TO EXPLORE WHY IT WAS TO YOUR

        13  ADVANTAGE.

        14           MICROSOFT RECOGNIZED IN MAY AND JUNE OF 1995 THAT

        15  NETSCAPE WAS, AT LEAST, A SIGNIFICANT POTENTIAL SERIOUS

        16  COMPETITOR IN THE PLATFORM AREA; CORRECT?

        17  A.   CORRECT.

        18  Q.   AND WAS ONE OF THE PURPOSES OF THESE MEETINGS TO GET

        19  NETSCAPE TO CHANGE THE FOCUS OF ITS BUSINESS SO IT WAS NOT

        20  FOCUSED ON OFFERING PLATFORM COMPETITION TO MICROSOFT?

        21  A.   MY UNDERSTANDING IS THAT THROUGH A SERIES OF

        22  MEETINGS, NETSCAPE HAD INTIMATED TO MR. DAN ROSEN, WHO, BY

        23  THE WAY, IS A WITNESS WHO IS MOST FAMILIAR WITH THESE

        24  MEETINGS AND WHO WILL TESTIFY ON THE SUBJECT, BUT MY

        25  UNDERSTANDING IS THAT THERE WERE (SIC) A SERIES OF
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         1  MEETINGS THAT NETSCAPE HAD INDICATED TO DAN AND TO OTHERS

         2  AND TO MYSELF THAT THEY SAW THEIR OPPORTUNITY TO BUILD

         3  HIGHER-LEVEL VALUE-ADDED SOFTWARE, SOFTWARE IN THE

         4  GROUPWARE SPACE, WHICH I ALLUDED TO EARLIER AS DOCUMENT

         5  MANAGEMENT, ISSUE TRACKING, DISCUSSIONS, ET CETERA.  AND

         6  TO MAKE MONEY SELLING BOTH THE CLIENT SOFTWARE FOR THAT

         7  AND THEIR SERVER SOFTWARE FOR THAT.

         8           SO, GIVEN THAT THEY HAD INDICATED TO US THAT THAT

         9  WAS SOMETHING THAT THEY WERE SERIOUSLY INTERESTED IN,

        10  CLEARLY IT WAS IN OUR INTEREST TO GO AND SEE WHETHER THEY

        11  WOULD BUILD THAT SOFTWARE ON TOP OF OUR PLATFORM.  AND TO

        12  THE EXTENT THAT THEIR EFFORT AND ENERGY WENT INTO BUILDING

        13  OUR--THAT SOFTWARE AND NOT DUPLICATING SOFTWARE THAT WE

        14  WERE GOING TO DO ANYWAY, THAT WOULD BE TO OUR KNOWLEDGE.

        15  Q.   MY QUESTION, SIR, IS NOT WHAT NETSCAPE'S PLANS WERE.

        16  IT'S NOT WHAT NETSCAPE'S INTENTIONS WERE.  I DON'T SEE

        17  THAT THOSE ARE NOT RELEVANT CONSIDERATIONS, BUT THAT'S NOT

        18  THE QUESTION I'M ASKING NOW.

        19           MY QUESTION IS WHAT MICROSOFT'S INTENTIONS WERE.

        20  DO YOU UNDERSTAND THAT?

        21  A.   I UNDERSTAND THAT.

        22  Q.   WAS IT MICROSOFT'S INTENTION, IN THESE MAY AND JUNE

        23  MEETINGS WITH NETSCAPE, TO TRY TO GET NETSCAPE TO REALIGN

        24  NETSCAPE'S BUSINESS SO THAT IT DID NOT OFFER THE KIND OF

        25  DIRECT PLATFORM COMPETITION THAT YOU WERE WORRIED ABOUT?
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         1  A.   IT WAS OUR DESIRE, AND IS OUR DESIRE, IN FACT, TO

         2  HAVE EVERYONE IN THE WORLD BUILT ON TOP OF WINDOWS.  AND

         3  CONSEQUENTLY, WHEN SOMEBODY COMES TO US AND SAYS THERE IS

         4  A POSSIBILITY THAT THEY WANT TO BUILD ON TOP OF WINDOWS,

         5  WE RESPONDED ENTHUSIASTICALLY.

         6  Q.   NOW, WHEN DID NETSCAPE FIRST COME TO YOU AND SAY WE

         7  WANT TO BUILD ON TOP OF WINDOWS?

         8  A.   I DON'T RECALL THE EXACT SPECIFICS OF THAT.  AS I

         9  SAID, MR. ROSEN HAS MORE COMPLETE TESTIMONY IN THIS REGARD

        10  AND HAS MORE DIRECT KNOWLEDGE OF THE MEETINGS THAN I DO,

        11  BUT I BELIEVE THAT IT WAS SAID ON A NUMBER OF OCCASIONS, I

        12  BELIEVE, ACTUALLY, IN THE ONE THAT STICKS IN MY MIND IS

        13  THAT THE JUNE 21ST MEETING, I THINK, MR. ANDREESSEN SAID

        14  TO THE PEOPLE IN THAT MEETING THAT HE DIDN'T WANT TO BE,

        15  QUOTE-UNQUOTE, DICKING AROUND WITH THE LOW-LEVEL STUFF, OR

        16  WORDS TO THAT EFFECT.

        17  Q.   DID YOU UNDERSTAND MR. ANDREESSEN'S POSITION IN THE

        18  JUNE 21 MEETING TO BE THAT NETSCAPE DID NOT WANT TO OFFER

        19  A BROWSER PLATFORM IN COMPETITION WITH MICROSOFT?

        20  A.   WELL, FIRST OF ALL, I WASN'T IN THAT MEETING--

        21  Q.   OH, I KNOW THAT, BUT YOU SAID SOMETHING--

        22  A.   --SO I GOT TO RELY ON THE ACCOUNTS OF THAT MEETING.

        23           AND MY UNDERSTANDING IS THAT WHAT HE MEANT WAS

        24  THAT HE DIDN'T WANT TO BE DEVELOPING THE LOWER-LEVEL

        25  FUNCTIONS WHICH ARE NECESSARY TO HAVE A BROWSER, SO HE

                                                           41

         1  DIDN'T WANT TO BE DEVELOPING, FOR INSTANCE, THE HTML

         2  ENGINE.  HE DIDN'T SEE THAT AS THAT LEVERAGE FOR HIM TO DO

         3  SO.  THAT'S WHAT HE MEANT--THAT'S WHAT I UNDERSTOOD HE

         4  MEANT BY THAT PHRASE.

         5  Q.   I UNDERSTAND YOU WEREN'T AT THE MEETING, BUT YOU

         6  VOLUNTEERED SOME STUFF ABOUT WHAT YOU THOUGHT

         7  MR. ANDREESSEN SAID; RIGHT?

         8  A.   CORRECT.

         9  Q.   NOW, WHAT I'M TRYING TO DO IS PROBE YOUR

        10  UNDERSTANDING OF WHAT YOU THINK NETSCAPE'S POSITION WAS AT

        11  THE JUNE 21 MEETING.

        12  A.   WELL, AS I SAID BEFORE, WE HAD BEEN LED TO BELIEVE

        13  OVER A SEQUENCE OF MEETINGS WITH NETSCAPE THAT THEY SAW AS

        14  THEIR PRIMARY GOAL WAS TO MAKE MONEY SELLING WHAT I

        15  REFERRED TO HERE AS HIGH-LEVEL SOFTWARE, AND THAT WAS

        16  REINFORCED BY STATEMENTS LIKE MR. BARKSDALE'S WHEN HE SAID

        17  TO MYSELF AND MR. ROSEN ON THE JUNE 2ND MEETING, I THINK,

        18  THAT--

        19  Q.   I'M TALKING ABOUT JUNE 21.  I DON'T MEAN TO INTERRUPT

        20  YOU, MR. MARITZ, BUT I'M REALLY TRYING TO FOCUS ON THE

        21  JUNE 21 MEETING RIGHT NOW BECAUSE YOU MADE A STATEMENT

        22  ABOUT MR. ANDREESSEN AT THAT MEETING.  DO YOU UNDERSTAND

        23  I'M TALKING ABOUT JUNE 21?

        24  A.   YOU SHOULD ASK YOUR QUESTION AGAIN SO I COULD TOTALLY

        25  UNDERSTAND IT.
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         1  Q.   OKAY.  I'M FOCUSING NOW--I'M GOING TO COME BACK TO

         2  ALL OF THE EARLIER MEETINGS.  I'M JUST TRYING TO BUTTON UP

         3  THIS THING YOU SAID ABOUT ANDREESSEN.

         4           WITH RESPECT TO THE JUNE 21 MEETING, IS IT YOUR

         5  UNDERSTANDING THAT NETSCAPE, AT THAT MEETING, TOOK THE

         6  POSITION THAT THEY WERE OR WERE NOT DESIROUS OF CONTINUING

         7  TO OFFER A BROWSER IN COMPETITION WITH MICROSOFT, IF YOU

         8  HAVE AN UNDERSTANDING?

         9  A.   WELL, YOUR ORIGINAL QUESTION TO ME IS WHEN DO I

        10  REMEMBER THEM ARTICULATING THIS ISSUE THAT THEY WANTED TO

        11  BUILD HIGH-LEVEL SOFTWARE.  THAT'S WHEN I WENT BACK AND

        12  CITED OR ONE OF THE INSTANCES THAT STUCK OUT IN MY MIND,

        13  WHICH WAS MR. ANDREESSEN'S COMMENT IN THAT MEETING.

        14  Q.   IN THE JUNE 21 MEETING?

        15  A.   IN THE JUNE 21 MEETING.

        16           SO THAT'S THE REASON THAT I BROUGHT IT UP.

        17           IN THE JUNE 21 MEETING, I THINK DIFFERENT PEOPLE

        18  CAME OUT OF THAT MEETING WITH DIFFERENT IMPRESSIONS AS TO

        19  WHAT NETSCAPE REALLY WANTED TO DO.

        20  Q.   LET ME ASK FOR YOUR IMPRESSION, IF I CAN ASK.

        21           WHAT WAS YOUR IMPRESSION, BASED ON WHAT YOU WERE

        22  TOLD ABOUT THE JUNE 21 MEETING?  DID YOU UNDERSTAND IT WAS

        23  NETSCAPE'S POSITION THAT IT WANTED TO OR DIDN'T WANT TO

        24  CONTINUE TO ENGAGE IN BROWSER-PLATFORM-LEVEL COMPETITION

        25  WITH MICROSOFT?
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         1  A.   AS I SAID, THERE WERE TWO VIEWS COMING OUT OF THAT

         2  MEETING, AND MY PERSONAL VIEW WAS I WAS SKEPTICAL ABOUT

         3  THE WHOLE POSITION, THAT AT THAT POINT IN TIME NETSCAPE

         4  WAS GETTING A LOT OF ATTENTION, THEY ARTICULATED THEIR

         5  STRATEGY OF REALLY TRYING TO BUILD OUT THEIR PLATFORM.

         6           SO, I WAS PERSONALLY, AFTER THAT MEETING,

         7  SKEPTICAL AS TO WHETHER NETSCAPE REALLY WANTED TO PURSUE

         8  THAT STRATEGY.

         9  Q.   DO YOU UNDERSTAND--I'M NOT UNDERSTANDING WHAT YOU'RE

        10  SKEPTICAL ABOUT, THAT'S ALL.  ARE YOU SAYING YOU THOUGHT

        11  THEY DID WANT TO BUILD OUT THEIR PLATFORM IN COMPETITION

        12  OR THEY DID NOT WANT TO BUILD OUT THEIR PLATFORM IN

        13  COMPETITION?

        14  A.   MY IMPRESSION AFTER THE JUNE 21ST MEETING WAS THAT

        15  THEY WERE GOING TO BUILD OUT THEIR PLATFORM IN COMPETITION

        16  WITH US.

        17  Q.   OKAY.

        18  A.   THAT'S AFTER THE JUNE 21ST MEETING.

        19  Q.   YES, SIR.

        20  A.   CORRECT.

        21  Q.   I NOW WANT TO GO BACK AND BEGIN WITH ASKING YOU TO

        22  LOOK AT GOVERNMENT EXHIBIT 331.

        23  A.   WHICH ONE IS THAT, MR. BOIES?

        24  Q.   IT IS A MAY 15, 1995, MEMORANDUM FROM MR. ROSEN TO A

        25  VARIETY OF PEOPLE, INCLUDING YOURSELF, ON THE SUBJECT OF
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         1  "INTERNET DIRECTION."  AND IT ATTACHES A DRAFT ANALYSIS

         2  FOR YOUR COMMENTS AND THE COMMENTS OF OTHER PEOPLE.

         3  A.   AGAIN, IS THERE A PARTICULAR PORTION?  THIS IS A

         4  MULTI-PAGE DOCUMENT.

         5  Q.   YES.

         6  A.   IS THERE A PARTICULAR PORTION YOU WOULD LIKE ME TO

         7  FOCUS ON?

         8  Q.   YES.  THE PORTION I'M GOING TO ASK YOU ABOUT IS THE

         9  LAST PARAGRAPH ON THE DOCUMENT WHICH IS HEADED "NETSCAPE."

        10  A.   LET ME TAKE A QUICK SCAN THROUGH THE REST OF THE

        11  DOCUMENT, AND I WILL BE RIGHT WITH YOU.

        12  Q.   CERTAINLY.  AND WHEN YOU ARE FINISHED, LET ME KNOW.

        13           (WITNESS REVIEWS DOCUMENT.)

        14  A.   GO AHEAD, MR. BOIES.

        15  Q.   MR. ROSEN WRITES HERE UNDER "NETSCAPE," "WE SHOULD

        16  TRY TO STRIKE A CLOSE RELATIONSHIP WITH NETSCAPE.  IN THIS

        17  RELATIONSHIP, OUR GOAL SHOULD BE TO WREST LEADERSHIP OF

        18  THE CLIENT EVOLUTION FROM THEM."

        19           DO YOU SEE THAT?

        20  A.   I SEE THAT.

        21  Q.   WHAT WAS YOUR UNDERSTANDING AT THE TIME YOU RECEIVED

        22  THIS AS TO WHAT MR. ROSEN WAS REFERRING TO WHEN HE TALKED

        23  ABOUT WRESTING LEADERSHIP OF THE CLIENT EVOLUTION FROM

        24  NETSCAPE?

        25  A.   I'M NOT SURE WHAT MR. ROSEN'S EXACT MEANING WAS.  AS
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         1  I SAID EARLIER, WE HAD SEEN HERE SOME INDICATION FROM

         2  NETSCAPE THAT THEY WISHED TO PURSUE A STRATEGY WHEREBY

         3  THEY WOULD PUT THEIR EFFORT INTO HIGH-LEVEL VALUE-ADDED

         4  SOFTWARE, AND WE DECIDED THAT IF THAT WAS SOMETHING THAT

         5  THEY REALLY WANTED TO DO, WE WOULD CERTAINLY EXPLORE THAT

         6  WITH THEM AND ENTHUSIASTICALLY SUPPORT THEM.

         7  Q.   WELL, SIR, THERE IS NOTHING HERE ABOUT NETSCAPE

         8  WANTING TO GIVE UP LEADERSHIP OF THE CLIENT EVOLUTION, IS

         9  THERE, SIR?

        10  A.   NO.

        11  Q.   DID YOU UNDERSTAND THAT NETSCAPE SOMETIME IN OR ABOUT

        12  THIS TIME HAD COME TO MICROSOFT AND SAID, "WE WANT TO GIVE

        13  UP LEADERSHIP OF THE CLIENT EVOLUTION"?

        14  A.   NO.  WHAT I SAID EARLIER, WHAT NETSCAPE HAD DONE,

        15  WITH MR. ROSEN IN PARTICULAR, IN CONVERSATIONS THAT HE

        16  HAD--AND HE WILL COME AND TESTIFY TO THAT SEQUENCE OF

        17  CONVERSATIONS.  AGAIN, I'M NOT AS EXPERT OR AS DEEPLY

        18  AWARE OF AS HE IS OF THE SEQUENCE OF CONVERSATIONS, BUT

        19  WHERE HE HAD BEEN LED TO BELIEVE THAT THERE WAS AT LEAST

        20  THE REASONABLE POSSIBILITY THAT NETSCAPE MAY WISH TO

        21  USE--EXECUTE A STRATEGY WHERE THEY PUT MORE EMPHASIS ON

        22  VALUE-ADDED SOFTWARE AND LESS EMPHASIS ON THE LOWER-LEVEL

        23  CLIENT SOFTWARE.

        24  Q.   LET ME SEE IF THIS IS FAIR.  MICROSOFT WANTED TO

        25  WREST LEADERSHIP OF THE CLIENT EVOLUTION FROM NETSCAPE.
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         1  WILL YOU AT LEAST AGREE TO THAT?

         2  A.   I AGREE THAT WE SAW NETSCAPE AS A STRONG COMPETITOR

         3  OF OUR PLATFORM.  SO, CONSEQUENTLY, IT WAS IMPORTANT THAT

         4  OUR PLATFORM COMPETE SUCCESSFULLY WITH THEM, AND SO IF YOU

         5  ARE ASKING US IF WE THOUGHT IT WAS IMPORTANT TO WHETHER WE

         6  KEEP OUR PLATFORM UP TO DATE IN THE LEADING PLATFORM, OF

         7  COURSE IT WAS.

         8  Q.   I'M NOT ASKING YOU WHETHER IT WAS DESIRABLE TO KEEP

         9  YOUR PLATFORM UP TO DATE.  THIS IS TALKING ABOUT, "WE

        10  SHOULD TRY TO STRIKE A CLOSE RELATIONSHIP WITH NETSCAPE.

        11  IN THIS RELATIONSHIP WITH NETSCAPE, OUR GOAL SHOULD BE TO

        12  WREST LEADERSHIP OF THE CLIENT EVOLUTION FROM THEM."

        13  A.   AND WHAT I BELIEVE THAT MR. ROSEN WAS TALKING ABOUT

        14  HERE IS THAT IF THERE WAS A RELATIONSHIP WHERE THEY

        15  FOCUSED ON THE HIGH-LEVEL SOFTWARE AND DIDN'T SEE ANY

        16  POINT IN DUPLICATING WHAT WE WERE BUILDING INTO WINDOWS,

        17  THEN THAT WOULD BE BENEFICIAL TO US.  I SAID THAT ALREADY.

        18           THE COURT:  AND THE WORD "CLIENT" IS A SYNONYM

        19  FOR BROWSER, IS IT NOT?

        20           THE WITNESS:  WELL, IT'S NOT CLEAR EXACTLY WHAT

        21  HE'S REFERRING TO HERE.  I INFER WHAT HE'S REFERRING TO

        22  HERE AS THE STANDARD BROWSER FUNCTIONALITY, IN PARTICULAR

        23  THE HTML RENDERING FUNCTIONALITY.

        24           THE COURT:  THANK YOU.

        25  BY MR. BOIES:
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         1  Q.   CLIENT IS REGULARLY AND ORDINARILY USED IN THESE

         2  THINGS TO REFER TO BROWSER; RIGHT, SIR?

         3  A.   IT COULD OR COULD NOT BE.  AS I SAID, IT COULD BE

         4  REFERRING TO THE NARROW SET OF HTML PROCESSING SOFTWARE

         5  AND COULD REFER TO E-MAIL SOFTWARE, GROUPWARE SOFTWARE AS

         6  WELL.  BUT IN THIS CONTEXT, I THINK HE'S REFERRING TO THE

         7  NARROW SENSE OF THE WORD.

         8  Q.   THE BROWSER?

         9  A.   YES, HE'S REFERRING TO THE BROWSER.  AGAIN, THE

        10  BROWSER GETS USED IN DIFFERENT SENSES AND DIFFERENT

        11  CONTEXTS.  BUT TO BE PRECISE, WHAT I THINK HE'S REFERRING

        12  TO HERE IS THE LOWER-LEVEL SERVICES OF A BROWSER,

        13  PARTICULARLY THE HTML RENDERING ASPECTS.

        14  Q.   AND ARE THESE THE ASPECTS OF THE BROWSER THAT MAKES

        15  THE BROWSER A POTENTIAL PLATFORM THREAT?

        16  A.   THOSE ASPECTS PLUS OTHER ASPECTS AS WELL.  FOR

        17  INSTANCE, WE WENT THROUGH THIS MORNING THE PLUG-IN API'S

        18  AND THE JAVA RUNTIME API'S.

        19  Q.   NOW, WHEN MR. ROSEN, TWO SENTENCES LATER, TALKS ABOUT

        20  GETTING NETSCAPE'S PLATFORM TECHNOLOGIES TO ALIGN WITH

        21  MICROSOFT'S DIRECTION--DO YOU SEE THAT?

        22  A.   I SEE THAT.

        23  Q.   --WHAT HE'S TALKING ABOUT THERE IS GETTING NETSCAPE

        24  TO ADOPT MICROSOFT'S BROWSER TECHNOLOGIES; RIGHT?

        25  A.   HE WAS, I THINK, IN THAT SITUATION--AND AGAIN, THIS
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         1  IS CLARIFIED IN OTHER E-MAILS--THAT WE DID HAVE A SET OF

         2  TECHNOLOGIES THAT WE WISHED--THAT WE THOUGHT WOULD BE

         3  BENEFICIAL TO HAVE IN BROAD USE ON THE INTERNET.  THAT

         4  INCLUDED THE SECURED TRANSACTION TECHNOLOGY REFERRED TO BY

         5  STT.  AND THE OTHER PLATFORM TECHNOLOGIES THERE REFERS TO

         6  TECHNOLOGIES SUCH AS OUR DOCOBJ TECHNOLOGY WHICH REFERS TO

         7  THE TECHNOLOGY THAT ALLOWS YOU TO DISPLAY INFORMATION

         8  OTHER THAN HTML INFORMATION INSIDE A BROWSER FRAME; IN

         9  PARTICULAR, OFFICE DOCUMENTS LIKE WORD DOCUMENTS AND EXCEL

        10  SPREADSHEETS INSIDE A BROWSER FRAME.  AND OUR OFFICE TEAM

        11  BELIEVED THAT IT WAS IMPORTANT FOR THEIR BUSINESS TO SEE

        12  THAT HAPPEN, SO THEY WERE ENTHUSIASTIC ABOUT NETSCAPE

        13  ADOPTING THOSE TECHNOLOGIES.

        14  Q.   I PROMISED MYSELF I WAS NOT GOING TO ASK THIS

        15  QUESTION EVERY TIME I HEARD MR. LACOVARA DO IT, BUT I

        16  CAN'T RESIST.

        17           DO YOU KNOW WHAT QUESTION YOU'RE ANSWERING, SIR?

        18  A.   YES, I WAS ANSWERING THE QUESTION WHETHER WE BELIEVED

        19  IT IMPORTANT THAT NETSCAPE ADOPT OUR PLATFORM

        20  TECHNOLOGIES, AND I ANSWERED YES, AND THEN I PROCEEDED TO

        21  EXPAND ON THE ANSWER.

        22  Q.   NOW, BY ADOPTING YOUR PLATFORM TECHNOLOGIES, THAT

        23  WOULD MEAN THAT NETSCAPE WOULD BE LESS OF A PLATFORM

        24  THREAT.  WOULD YOU AGREE WITH THAT?

        25  A.   AT THAT LEVEL.  AS I SAID EARLIER TODAY, THEY COULD
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         1  HAVE GONE ON AND TO BUILD TO THEIR PLATFORM AT A HIGHER

         2  LEVEL.

         3  Q.   ANYTHING IS POSSIBLE, BUT WITH RESPECT TO THE

         4  PLATFORM THREAT THAT THEY WERE PRESENTING THEN, IF THEY

         5  ADOPTED YOUR PLATFORM TECHNOLOGIES, THAT WOULD MITIGATE

         6  THAT PLATFORM THREAT; IS THAT FAIR?

         7  A.   CORRECT.  AS I SAID, WE GO OUT OF OUR WAY TO

         8  EVANGELIZE OUR PLATFORM TECHNOLOGIES TO ABSOLUTELY

         9  EVERYBODY IN THE INDUSTRY.  AND IF PEOPLE BUILD UPON THEM,

        10  WE VIEW THAT AS A GOOD THING.

        11  Q.   NOW, DO YOU ALSO GO OUT OF YOUR WAY TO OFFER PEOPLE

        12  THINGS THAT YOU WILL DO FOR THEM IF THEY WILL AGREE NOT TO

        13  DO THINGS THAT WILL OFFER PLATFORM COMPETITION TO

        14  MICROSOFT?

        15  A.   IF THEY BELIEVE IT'S IN THEIR BEST INTEREST, WE WILL

        16  DISCUSS WITH THEM WHAT MAKES SENSE FOR THEM AND WHAT MAKES

        17  SENSE FOR US.

        18  Q.   SO, IS IT FAIR TO SAY THAT ONE OF THE THINGS THAT WAS

        19  GOING ON IN THESE MEETINGS IS THAT MICROSOFT WAS OFFERING

        20  TO DO THINGS FOR NETSCAPE THAT YOU THOUGHT NETSCAPE MIGHT

        21  LIKE IN ORDER, AT LEAST IN SIGNIFICANT PART, TO GET

        22  NETSCAPE TO AGREE TO DO THINGS THAT WOULD MAKE THEM LESS

        23  OF A PLATFORM COMPETITOR?

        24  A.   AS I SAID, WE GO OUT OF OUR WAY TO PERSUADE EVERYONE

        25  IN THE WORLD--
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         1  Q.   COULD WE START WITH A YES OR NO SO I KNOW WHERE

         2  YOU'RE GOING?

         3  A.   THE ANSWER IS YES, WE WERE HAVING DISCUSSIONS WITH

         4  THEM ABOUT WHAT WOULD MAKE SENSE FOR THEM AND WHAT WOULD

         5  MAKE SENSE FOR US, AND THEY HAD INTIMATED TO US THAT THEY

         6  MAY BE INTERESTED IN BUILDING UPON OUR PLATFORM

         7  TECHNOLOGIES, SO WE WISHED TO GO DOWN THERE AND EXPLORE

         8  WITH THEM WHAT MAKES SENSE FOR THEM AND WHAT MAKES SENSE

         9  FOR US.

        10  Q.   MY QUESTION IS A LITTLE MORE SPECIFIC IN SIMPLY

        11  DISCUSSING WHAT MADE SENSE FOR THEM AND WHAT MADE SENSE

        12  FOR YOU.

        13           MY QUESTION IS WHETHER MICROSOFT WAS OFFERING TO

        14  DO THINGS FOR NETSCAPE THAT YOU THOUGHT NETSCAPE MIGHT

        15  LIKE, AT LEAST IN SIGNIFICANT PART TO INDUCE NETSCAPE TO

        16  DO THINGS THAT WOULD MAKE NETSCAPE A LESS SIGNIFICANT

        17  PLATFORM COMPETITOR OF MICROSOFT.

        18  A.   WE HAD--

        19  Q.   DO YOU UNDERSTAND THE QUESTION?

        20  A.   I UNDERSTAND THE QUESTION, AND WE DID HAVE A

        21  DISCUSSION WITH THEM.

        22           THE COURT:  HE'S ENTITLED TO A "YES, NO," OR "I

        23  DON'T KNOW" ANSWER TO THAT QUESTION.  YOU CAN THEN GO ON

        24  AND EXPLAIN, BUT GIVE HIM AN AFFIRMATIVE OR NEGATIVE OR A

        25  NEUTRAL ANSWER.
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         1           THE WITNESS:  THE ANSWER IS YES, WE WERE HAVING

         2  DISCUSSIONS WITH THEM ABOUT WHAT WOULD MAKE SENSE FOR THEM

         3  AND WHAT WOULD MAKE SENSE FOR US.  AND THE PART OF THOSE

         4  DISCUSSIONS WERE ARE DID IT MAKE SENSE FOR THEM TO BUILD

         5  UPON OUR INTERNET TECHNOLOGIES.

         6  BY MR. BOIES:

         7  Q.   LET ME TRY TO APPROACH IT THIS WAY, MR. MARITZ.  LET

         8  ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 953.

         9  A.   IS THAT ONE THAT I HAVE, MR. BOIES?

        10  Q.   I DON'T THINK SO.  WHICH I AM INFORMED IT IS IN

        11  EVIDENCE.

        12           (DOCUMENT HANDED TO THE WITNESS.)

        13  Q.   THIS DOCUMENT IS A PAGE AND A HALF, AND I'M GOING TO

        14  ASK YOU ABOUT THE VARIOUS E-MAILS THAT IT CONTAINS.  I'M

        15  GOING TO BEGIN BY ASKING YOU ABOUT YOUR E-MAIL DATED

        16  JUNE 1, BUT YOU MAY WANT TO READ THE ENTIRE DOCUMENT.  AND

        17  IF YOU WILL JUST LET ME KNOW WHEN YOU'RE READY TO ANSWER

        18  QUESTIONS, I WOULD APPRECIATE IT.

        19           (WITNESS REVIEWS DOCUMENT.)

        20  A.   GO AHEAD, MR. BOIES.

        21  Q.   DO YOU SAY THAT YOU BELIEVE IT IS, QUOTE, IMPERATIVE,

        22  FIRST AND FOREMOST, TO INSURE THAT WE KEEP CONTROL OF THE

        23  STANDARD INTERNET CLIENT API'S AND PROTOCOLS--DO YOU SEE

        24  THAT, SIR?

        25  A.   I SEE THAT.
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         1  Q.   NOW, FIRST, WHEN YOU TALK ABOUT THE INTERNET CLIENT

         2  API'S AND PROTOCOLS HERE, YOU'RE TALKING ABOUT THE BROWSER

         3  API'S AND PROTOCOLS; IS THAT CORRECT?

         4  A.   YES.

         5  Q.   AND THIS IS IN THE CONTEXT OF WHAT YOU WANT TO GET

         6  FROM NETSCAPE IN THE NETSCAPE DISCUSSIONS; CORRECT?

         7  A.   WELL, I THINK THAT I STATE HERE THAT IT'S IMPORTANT

         8  THAT, TO THE EXTENT THAT WE CAN, WE GET THE INTERNET

         9  CLIENT API'S AND PROTOCOLS WHICH ARE UNFOLDING AT THAT

        10  TIME TO BE MORE AND MORE ALIGNED AND EXPLOITIVE (SIC) OF

        11  WINDOWS.  AN EXAMPLE OF THIS WOULD BE FONTS WHERE WINDOWS

        12  HAD A FONTS TECHNOLOGY.  INTERNET AS YET DID NOT HAVE A

        13  STANDARD FOR THAT AREA, SO WE TRIED TO BE BASED UPON THE

        14  SAME TECHNOLOGY THAT WAS USED IN WINDOWS, OR THE SAME

        15  APPROACH THAT WAS USED IN WINDOWS.

        16           AND I POINT OUT THAT TO THE EXTENT THAT NETSCAPE

        17  SEES IT IN THEIR INTEREST TO DO THIS, WE SHOULD GO AHEAD

        18  AND DISCUSS THINGS WITH THEM.

        19  Q.   HAVE YOU FINISHED?

        20  A.   YES, SIR.

        21  Q.   INDEED, WHAT YOU SAY IS YOU THINK YOU SHOULD TRY TO

        22  CO-OPT NETSCAPE AND THAT YOU ARE OPENED TO ALL SORTS OF

        23  OPTIONS.

        24  A.   CORRECT.

        25  Q.   NOW, IS IT CLEAR, LOOKING AT THIS, SIR, THAT ONE OF
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         1  THE THINGS THAT YOU WERE SAYING WAS THAT YOU WERE WILLING

         2  TO DO THINGS FOR NETSCAPE IF NETSCAPE WAS WILLING TO DO

         3  THINGS THAT WOULD RESULT IN THEM BEING A LESS SIGNIFICANT

         4  PLATFORM COMPETITOR TO MICROSOFT?

         5  A.   WHAT I'M ACTUALLY SAYING HERE IN THIS PARTICULAR CASE

         6  IS IF THERE ARE THINGS THAT WE CAN WORK WITH NETSCAPE TO

         7  GET STANDARDIZED THAT WILL BE TO THE ADVANTAGE OF WINDOWS,

         8  THEN WE SHOULD BE OPEN TO DOING THAT.

         9  Q.   WHEN YOU'RE TALKING ABOUT STANDARDIZED, WHAT YOU'RE

        10  TALKING ABOUT IS KEEPING CONTROL OF THE BROWSER API'S;

        11  RIGHT?  THAT'S WHAT THIS SAYS.

        12  A.   CORRECT.

        13  Q.   AND WHAT YOU'RE WILLING TO DO IS YOU'RE WILLING TO DO

        14  THINGS THAT YOU THINK WILL HELP NETSCAPE IF NETSCAPE WILL

        15  AGREE TO YOU TO CEDE CONTROL OF THE BROWSER API'S TO

        16  MICROSOFT; CORRECT?

        17  A.   NOT NECESSARILY CEDE CONTROL.  IF THERE WAS--SO THE

        18  ANSWER IS NO, WE WERE NOT TRYING TO DO THAT.  THE ISSUE

        19  WHAT WE WERE TRYING TO DO WAS TO SEE IF THERE WAS SOME

        20  COMMON GROUND BETWEEN US AND NETSCAPE, AND IF THERE WAS AN

        21  OPPORTUNITY TO USE A COMMON APPROACH, AND THEY HAD

        22  SOMETHING THAT THEY WISHED TO US DO, THEN WE SHOULD

        23  CONSIDER THAT.

        24  Q.   ARE YOU SAYING THAT YOU WERE NOT TRYING TO CONVINCE

        25  NETSCAPE TO CEDE CONTROL OF THE BROWSER API'S TO
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         1  MICROSOFT?

         2  A.   I WAS--IN THIS PARTICULAR MAIL HERE, WHAT I'M

         3  POINTING OUT IS THAT AS THE INTERNET CLIENT EVOLVED GOING

         4  FORWARD, WE SHOULD TRY AND--WORK TO MAKE SURE THAT IT WAS

         5  USING TECHNOLOGY THAT WAS EITHER IN WINDOWS OR EXPLOITIVE

         6  (SIC) OF WINDOWS, AND IF WE COULD WORK WITH NETSCAPE TO DO

         7  THAT, THEN THAT WOULD BE A GOOD THING.

         8  Q.   LET ME TRY TO USE YOUR LANGUAGE.  IF--YOU WERE TRYING

         9  TO CONVINCE NETSCAPE TO USE WINDOWS TECHNOLOGY; IS THAT

        10  FAIR?

        11  A.   OR NEW TECHNOLOGY THAT COULD IN SOME WAY EXPLOIT

        12  OTHER TECHNOLOGY IN WINDOWS.

        13  Q.   LET ME TRY TO, AT LEAST, GET AN ANSWER TO THIS

        14  QUESTION:  WERE YOU TRYING TO CONVINCE NETSCAPE TO USE

        15  WINDOWS TECHNOLOGIES IN THESE MEETINGS?

        16  A.   YES.

        17  Q.   OKAY.  NOW, THE MORE THEY USED WINDOWS TECHNOLOGIES

        18  IN THEIR BROWSER, THE LESS THAT BROWSER WOULD BE A

        19  PLATFORM COMPETITOR TO WINDOWS; IS THAT FAIR?

        20  A.   AT THAT LEVEL, YES.

        21  Q.   OKAY.  AND YOU WERE WILLING TO DO THINGS FOR

        22  NETSCAPE, TO AGREE TO DO THINGS FOR NETSCAPE, IF NETSCAPE

        23  WOULD DO THAT FOR MICROSOFT; CORRECT?

        24  A.   IF WE CLEARLY HAD AN AGENDA OF CERTAIN TECHNOLOGIES

        25  THAT WE WISHED TO SEE BROADLY USED IN THE INDUSTRY, AND IF
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         1  THERE WAS SOME REASONABLE THINGS THAT--LEGITIMATE THINGS

         2  THEY WANTED TO US DO, WE WOULD CONSIDER THEM.

         3  Q.   WELL, ONE OF THE THINGS YOU WERE WILLING TO DO IS IF

         4  THEY WOULD CONCEDE CONTROL OF THE BROWSER TO MICROSOFT,

         5  MICROSOFT WOULD HELP NETSCAPE SERVER BUILD ITS BUSINESS;

         6  RIGHT?

         7  A.   THAT WAS ONE OF THE THINGS THAT WAS DISCUSSED.  WE

         8  NEVER REALLY GOT INTO A LOT OF DETAIL AS TO WHAT THAT

         9  MEANT.

        10  Q.   NO, BUT THAT WAS ONE OF THE THINGS THAT MICROSOFT WAS

        11  WILLING TO DO IF NETSCAPE WANTED TO; FAIR?

        12  A.   THERE WAS DISCUSSION.  AS I SAID, I DON'T THINK WE

        13  EVER GOT TO AN AGREEMENT.

        14  Q.   I WASN'T SAYING THAT IT EVER GOT TO AN AGREEMENT.

        15  WHAT I WAS SAYING IS THAT MICROSOFT PROPOSED TO NETSCAPE

        16  THIS.

        17  A.   AND WE WENT DOWN THERE WITH A WHOLE LIST OF THINGS TO

        18  DISCUSS WITH THEM, AND AMONGST THAT WERE BASICALLY THAT

        19  THEY WOULD USE SOME OF OUR CLIENT TECHNOLOGIES LIKE DOCOBJ

        20  AND LIKE THIS STT TECHNOLOGY, I BELIEVE.  THAT WAS ON THE

        21  LIST OF THINGS THAT WE DISCUSSED.

        22           AND THE LIST OF THINGS WE DISCUSSED AS WELL IS

        23  WHETHER WE WOULD COOPERATE TO HELPING TO POPULARIZE THEIR

        24  SERVER SOFTWARE.

        25  Q.   LET ME ASK YOU TO LOOK AT THE E-MAIL FROM MR. GATES

                                                           56

         1  TO YOU THAT IS ALSO ON GOVERNMENT EXHIBIT 953.  THIS IS A

         2  MAY 31, 1995, E-MAIL FROM MR. GATES TO YOU ON THE SUBJECT

         3  OF NETSCAPE DISCUSSIONS.

         4           AND IF WE GO FIRST TO THE FIRST PARAGRAPH ON THE

         5  TOP OF THE SECOND PAGE, MR. GATES WRITES, "I THINK THERE

         6  IS A VERY POWERFUL DEAL OF SOME KIND WE CAN DO WITH

         7  NETSCAPE."

         8           DO YOU SEE THAT?

         9  A.   I SEE THAT.

        10  Q.   AND THEN IN THE MIDDLE OF THE PAGE, MR. GATES WRITES,

        11  "THEREFORE, THE CONCEPT IS THAT FOR 24 MONTHS THEY AGREED

        12  TO DO CERTAIN THINGS IN THE CLIENT, AND WE AGREED TO HELP

        13  MAKE THEIR SERVICE BUSINESS SUCCESSFUL."

        14           DO YOU SEE THAT?

        15  A.   I SEE THAT.

        16  Q.   AND THIS IS A MEMORANDUM THAT YOU RECEIVED; CORRECT,

        17  SIR?

        18  A.   CORRECT.

        19  Q.   AND DID YOU UNDERSTAND AT THE TIME THAT MR. GATES WAS

        20  SAYING THAT IF NETSCAPE WOULD AGREE TO DO, AS HE PUTS IT,

        21  CERTAIN THINGS IN THE CLIENT, MICROSOFT WOULD AGREE TO

        22  HELP NETSCAPE MAKE NETSCAPE'S SERVER BUSINESS SUCCESSFUL?

        23  A.   CORRECT.

        24           I WOULD LIKE TO POINT OUT, THOUGH, IS THAT TO GO

        25  THROUGH THE THINGS THAT HE REFERS TO, THE THINGS IN THE
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         1  CLIENT ARE BASICALLY ADOPTING THINGS THAT WE WOULD WANT TO

         2  BECOME STANDARD IN THE CLIENT.  YOU WILL SEE THAT'S THE

         3  THIRD ITEM IN HIS LIST UNDER THE BASIC FRAMEWORK, WHERE WE

         4  WANT A NUMBER OF THINGS TO BECOME STANDARD IN THE CLIENT,

         5  FINANCIAL PROTOCOLS, OLE--THAT IS THE SAME AS THE DOCOBJ

         6  TECHNOLOGY THAT I WAS TALKING ABOUT EARLIER WHICH ALLOWS

         7  DIFFERENT TYPES OF DOCUMENTS TO BE VIEWED INSIDE THE SAME

         8  FRAME AS THE BROWSER.  AUTHENTICATION TO OUR DIRECTORY.

         9           THE COURT:  WHAT'S THAT?

        10           THE WITNESS:  AUTHENTICATION TO OUR DIRECTORY IS

        11  BASICALLY IF YOU ARE--REFERS TO ESTABLISHING A USER'S

        12  IDENTITY, SO IF YOU WERE ON THE INTERNET AND YOU WANTED TO

        13  PROVE THAT YOU ARE WHO YOU ARE TO A WEB SITE, FOR

        14  INSTANCE, YOU WOULD USE THAT MECHANISM TO DO THAT.

        15           THE COURT:  OKAY.  AND THERE ARE A SMALL NUMBER

        16  OF THINGS WE DON'T WANT IN THE CLIENT, OPENDOC.  WHAT'S

        17  THAT?

        18           THE WITNESS:  OPENDOC.

        19           THE COURT:  WHY DIDN'T HE WANT IT?

        20           THE WITNESS:  AT THAT POINT IN TIME, OPENDOC WAS

        21  AN ALTERNATIVE WAY TO VIEWING DIFFERENT TYPES OF DOCUMENTS

        22  TO OLE.  SO, THERE IS (SIC) CERTAIN THINGS THAT HE'S

        23  WANTING HERE, BUT I WANT TO POINT OUT THAT HE'S NOT SAYING

        24  THAT NETSCAPE SHOULD NOT DO OTHER THINGS THAT WOULD

        25  CONTINUE TO MAKE THEIR CLIENT INTO A PLATFORM.  HE'S NOT
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         1  ASKING THEM TO GIVE UP THEIR PLUG-IN TECHNOLOGY.  HE'S NOT

         2  ASKING THEM TO NOT DISTRIBUTE JAVA CLASS LIBRARIES, ET

         3  CETERA.  WHAT HE'S POINTING OUT HERE IS THERE IS A CERTAIN

         4  SET OF THINGS HE WANTED TO SEE IN THE CLIENT, AND IF THEY

         5  HAVE A CERTAIN SET OF THINGS THEY WANTED TO SEE US DO

         6  ELSEWHERE, HE WOULD BE WILLING TO CONSIDER IT.

         7           THE COURT:  ALL RIGHT.

         8  BY MR. BOIES:

         9  Q.   NOW, YOUR E-MAIL OF JUNE 1 WE ALREADY LOOKED AT WAS A

        10  REPLY TO THIS MEMORANDUM FROM MR. GATES; RIGHT?

        11  A.   RIGHT.

        12  Q.   AND WHEN YOU REPLY, WHAT YOU TALK ABOUT IS KEEPING

        13  CONTROL OF THE STANDARD BROWSER API'S AND PROTOCOLS;

        14  RIGHT?

        15  A.   AND--THAT IS CORRECT, AND AS YOU RECALL FROM MY

        16  ANSWER, WHICH YOU FOUND LENGTHY, BUT I WAS TRYING TO

        17  RELATE THOSE KEY BROWSER--INTERNET BROWSER CLIENT

        18  TECHNOLOGIES BACK TO THE SAME SET OF TECHNOLOGIES THAT ARE

        19  REFERRED TO IN THIS MAIL HERE.

        20  Q.   LET ME ASK THE QUESTION THIS WAY:  DO YOU UNDERSTAND

        21  THAT WHAT MR. GATES IS PROPOSING IS THE SAME THING THAT

        22  YOU WERE PROPOSING IN YOUR E-MAIL?

        23  A.   I WAS SAYING IN MY MAIL THAT IT WAS IMPORTANT FOR US

        24  TO GET THINGS LIKE OLE, AUTHENTICATION, FINANCIAL

        25  PROTOCOLS, FONTS, OTHER SORTS OF THINGS STANDARDIZED IN A
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         1  WAY THAT WAS FRIENDLY TO OUR INTERNET BROWSER TO WINDOWS.

         2  AND CONSEQUENTLY, I WAS ENDORSING THAT THAT'S AN IMPORTANT

         3  GOAL.

         4  Q.   AND THAT GOAL, IF YOU ACHIEVED IT, WOULD, AS YOU

         5  SAID, MAKE NETSCAPE A LESS SIGNIFICANT PLATFORM COMPETITOR

         6  AT THAT TIME; CORRECT?

         7  A.   WELL, IT WOULD HAVE MADE CERTAIN THINGS COMMON TO US

         8  IN NETSCAPE, BUT IT WOULD NOT HAVE REMOVED THEIR ABILITY

         9  TO INNOVATE IN OTHER AREAS.  SO, IT MAY OR MAY NOT HAVE,

        10  IS THE ANSWER.

        11  Q.   IT CERTAINLY WOULD HAVE MADE THEM A LESS SIGNIFICANT

        12  COMPETITOR AT THAT TIME.  THEY MAY OR MAY NOT HAVE DONE

        13  SOMETHING ELSE, BUT IT WOULD HAVE AT LEAST MADE THEM A

        14  LESS SIGNIFICANT--

        15  A.   IT WOULD HAVE MEANT THAT WE WOULDN'T HAVE HAD

        16  CONFLICTING TECHNOLOGIES IN THOSE PARTICULAR AREAS,

        17  AND--BUT THERE WERE OTHER TECHNOLOGIES, AS I

        18  SAID--PLUG-INS, JAVA TECHNOLOGY, MULTIMEDIA

        19  TECHNOLOGIES--WHERE THEY COULD HAVE INNOVATED AS WELL;

        20  AND, IN FACT, DID INNOVATE.

        21  Q.   IN MAY AND JUNE OF 1995, DID MICROSOFT BELIEVE THAT

        22  PART OF THE POTENTIAL PLATFORM THREAT POSED BY NETSCAPE

        23  WAS ITS DISTRIBUTION OF JAVA API'S?

        24  A.   COULD YOU GIVE ME THE TIME FRAME AGAIN, MR. BOIES?

        25  Q.   MAY AND JUNE OF 1995, THE TIME PERIOD WE ARE TALKING
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         1  ABOUT.

         2  A.   I CERTAINLY DID BELIEVE THAT THAT WAS AN IMPORTANT

         3  DISTRIBUTION VEHICLE FOR JAVA API'S.  WHETHER I DID IN

         4  THAT TIME FRAME OR NOT, I CAN'T EXACTLY RECALL, BUT IT'S

         5  POSSIBLE.

         6           I STILL BELIEVE THAT, BY THE WAY.

         7  Q.   AND YOU CERTAINLY SAID IT IN LATER TIME PERIODS?

         8  A.   CORRECT.

         9  Q.   BUT I'M JUST TRYING TO FOCUS ON WHAT WAS GOING ON

        10  RIGHT HERE.

        11  A.   CORRECT.

        12  Q.   AND LET ME TRY TO ASK THE QUESTION AS PRECISELY AS I

        13  CAN, MR. MARITZ.

        14           IF MICROSOFT HAD SUCCEEDED IN GETTING NETSCAPE TO

        15  AGREE TO WHAT MICROSOFT WAS TRYING TO GET NETSCAPE TO

        16  AGREE TO IN THESE MAY AND JUNE MEETINGS, WOULD THAT HAVE

        17  RESULTED IN NETSCAPE BEING A LESS SIGNIFICANT PLATFORM

        18  COMPETITOR TO MICROSOFT?

        19  A.   IT'S ACTUALLY--

        20  Q.   I ASK YOU TO BEGIN YES, NO, OR I DON'T KNOW, AND

        21  EXPLAIN.

        22  A.   I DON'T KNOW, SO LET ME EXPLAIN.

        23           IT'S CONCEIVABLE THAT WE WOULD NOT HAVE HAD

        24  CONFLICTING TECHNOLOGIES AT THAT LEVEL, BUT IF NETSCAPE

        25  HAD USED THE OPPORTUNITY TO INNOVATE MORE RAPIDLY IN HIGH
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         1  LEVELS OF SOFTWARE AND MORE VALUE-ADDED LEVELS OF

         2  SOFTWARE, IT'S QUITE CONCEIVABLE THEY WOULD HAVE HAD A

         3  MUCH MORE ENTRENCHED POSITION INSIDE CORPORATIONS TODAY

         4  AND, AS A RESULT, HAVE A GREATER OPPORTUNITY TO EXTEND IN

         5  THE PLATFORM AREA IN OTHER WAYS, JUST AS LOTUS NOTES HAS.

         6           SO, IT'S HARD TO SAY EXACTLY WHAT THE RESULT

         7  WOULD HAVE BEEN.  I DON'T KNOW WHETHER IT WOULD HAVE

         8  HELPED OR NOT.

         9  Q.   LET ME APPROACH IT THIS WAY:  IN MAY 1995, MICROSOFT

        10  AND NETSCAPE EACH HAD CONFLICTING BROWSER TECHNOLOGIES;

        11  AGREE?

        12  A.   NO, THERE WERE ELEMENTS OF OUR BROWSER TECHNOLOGY

        13  THAT WERE IN CONFLICT.  THERE WERE SOME ELEMENTS THAT WERE

        14  IN COMMON.

        15  Q.   YOU HAD DIFFERENT BROWSER TECHNOLOGIES; IS THAT FAIR?

        16  A.   WE HAD SOME ELEMENTS OF OUR BROWSER TECHNOLOGIES WERE

        17  DIFFERENT, YES.

        18  Q.   AND IT WAS THE ELEMENTS OF THE BROWSER TECHNOLOGY

        19  THAT WERE DIFFERENT THAT RESULTED IN NETSCAPE BEING

        20  PERCEIVED AS A PLATFORM THREAT; CORRECT, SIR?

        21  A.   CORRECT.

        22  Q.   OKAY.  NOW, WHAT WAS GOING ON IN THE MAY AND JUNE

        23  MEETINGS WAS AN ATTEMPT TO REMOVE THE DIFFERENT

        24  TECHNOLOGIES THAT NETSCAPE WAS PURSUING AT THAT TIME; IS

        25  THAT FAIR?
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         1  A.   NOT ALL OF THEM.  THERE WERE SOME AREAS THAT WE

         2  BELIEVED THAT WE COULD ACHIEVE COMMONALITY ON.  THEY ARE

         3  LISTED OUT HERE.  THERE WERE OTHER AREAS WHERE WE BELIEVED

         4  THAT WE COULD NOT ELIMINATE WHAT THEY WERE DOING IN TERMS

         5  OF THEIR PLUG-IN TECHNOLOGY, THE WAY THEY WERE HANDLING

         6  SCRIPTING AND ALLOWING SCRIPT PROGRAMS TO INTERACT WITH

         7  THEIR BROWSER.

         8           SO, WHAT WE WERE LOOKING AT HERE IS WERE THERE

         9  ELEMENTS THAT, FOR WHATEVER REASON, NETSCAPE CONSIDERED

        10  UNIMPORTANT AND WERE, CONSEQUENTLY, WILLING TO USE OUR

        11  BASIC APPROACH OR OUR BASIC TECHNOLOGY.

        12           AND AS I SAID BEFORE, WE TRY AND PERSUADE

        13  EVERYONE IN THE WORLD TO DO THAT.

        14  Q.   WELL, SIR, LET ME ASK YOU TO LOOK AT ANOTHER DOCUMENT

        15  AND SEE IF WHAT YOU SAY IS STILL YOUR POSITION AFTER

        16  LOOKING AT THAT DOCUMENT.  GOVERNMENT EXHIBIT 24, WHICH IS

        17  ALREADY IN EVIDENCE.

        18           (DOCUMENT HANDED TO THE WITNESS.)

        19  Q.   THIS EXHIBIT CONSISTS OF A JUNE 1, 1995, MEMORANDUM

        20  TO YOU AND OTHERS FROM THOMAS REARDON, AND THEN YOU

        21  FORWARDED IT ON TO MR. GATES AND OTHERS; IS THAT CORRECT?

        22  A.   CORRECT.

        23  Q.   IS THIS A DOCUMENT THAT YOU REVIEWED IN PREPARATION

        24  FOR YOUR TESTIMONY, SIR?

        25  A.   I BELIEVE THIS IS ONE OF THE DOCUMENTS, YES.
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         1  Q.   LET ME GO TO THE SECOND PARAGRAPH WHERE IT SAYS

         2  "WORKING GOALS."  AND THESE ARE WORKING GOALS OF WORKING

         3  WITH NETSCAPE; CORRECT, SIR?

         4  A.   CORRECT.

         5  Q.   AND GOAL NUMBER TWO IS, "MOVE NETSCAPE OUT OF THE

         6  WIN32 INTERNET CLIENT ARENA."

         7           DO YOU SEE THAT?

         8  A.   I DO.

         9  Q.   NOW, FIRST, WHAT DOES WIN32 REFER TO?

        10  A.   WIN32 REFERS TO THE WINDOWS API'S THAT WERE SUPPORTED

        11  BY WINDOWS 95 AND WINDOWS NT.

        12  Q.   AND INTERNET CLIENT ARENA REFERS TO WHAT, SIR?

        13  A.   I BELIEVE IT REFERS TO THE TECHNOLOGIES THAT WE WERE

        14  BUILDING INTO BOTH WINDOWS 95 AND WINDOWS NT, THE INTERNET

        15  TECHNOLOGIES SUCH AS HTML PROCESSING, INTERNET SHORTCUTS,

        16  THE WININET INTERFACES THAT ALLOWED YOU TO HANDLE THE HTTP

        17  PROTOCOL OF THE INTERNET, THOSE TECHNOLOGIES.  SOME OTHERS

        18  AS WELL, PROBABLY.

        19  Q.   DID THE INTERNET CLIENT ARENA MEAN THE INTERNET

        20  BROWSER ARENA?

        21  A.   WELL, THOSE ARE KEY TECHNOLOGIES THAT ARE USED FOR

        22  WORLD WIDE WEB BROWSING, YES.

        23  Q.   SO, IS IT FAIR TO READ THIS AS MOVE NETSCAPE OUT OF

        24  THE WINDOWS 95, WINDOWS NT API'S RELATING TO INTERNET

        25  BROWSERS?
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         1  A.   THIS FOLLOWS ON OUR DISCUSSION THAT WHAT I BELIEVE

         2  MR. REARDON, I THINK THE MAIL POINTS OUT IS FROM THOMAS

         3  REARDON--HE WAS A PROGRAM MANAGER WORKING IN BRAD

         4  SILVERBERG'S AREA AT THE TIME--THAT HE BELIEVED THAT IT

         5  WAS IMPORTANT TO PERSUADE NETSCAPE TO BUILD ON THE

         6  TECHNOLOGIES THAT WE WERE BUILDING AND NOT DUPLICATE

         7  THOSE.

         8  Q.   NOW, IF NETSCAPE BUILT ON THE TECHNOLOGIES THAT YOU

         9  HAD AND DIDN'T DUPLICATE THEM AND BUILT ON THE WINDOWS 95

        10  AND NT API'S AND DIDN'T DUPLICATE THEM IN THE INTERNET

        11  BROWSER AREA--

        12  A.   CORRECT.

        13  Q.   --WOULD YOU AGREE THAT NETSCAPE DOING THAT WOULD MAKE

        14  NETSCAPE A LESS SIGNIFICANT PLATFORM COMPETITOR?

        15  A.   AT ONE LEVEL, YES.  THIS GOES BACK TO THE SIMILAR

        16  QUESTION YOU ASKED A FEW MINUTES AGO, SO THE ANSWER IS I

        17  DON'T KNOW BECAUSE AT ONE LEVEL THEY WOULD NOT BE HAVING

        18  THEIR OWN TECHNOLOGY.  THEY WOULD BE USING OUR TECHNOLOGY,

        19  BUT THAT COULD VERY WELL HAVE FREED UP RESOURCES FOR THEM

        20  TO INVEST IN OTHER AREAS AND COMPETE IN THOSE AREAS.

        21           I WOULD JUST LIKE TO POINT OUT THAT EVERY FORM OF

        22  MIDDLEWARE USES SOME ASPECT OF THE UNDERLYING OPERATING

        23  SYSTEM, SO THE FACT THAT NETSCAPE WAS GOING TO USE SOME OF

        24  OUR UNDERLYING FEATURES OF WINDOWS, WHICH THEY CLEARLY

        25  DID, AND WE WERE PERSUADING THEM TO USE SOME OTHER
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         1  FEATURES DOESN'T SURPRISE ME HERE.

         2  Q.   WITH RESPECT TO THE PLATFORM THREAT THAT NETSCAPE

         3  POSED IN MAY AND JUNE OF 1995--LET'S LEAVE ASIDE THE

         4  PLATFORM THREAT THEY MIGHT POSE IF THEY GET SOMETHING

         5  DIFFERENT, BUT WITH RESPECT TO THE PLATFORM THREAT THAT

         6  NETSCAPE POSED IN MAY OR JUNE OF 1995, IF WORKING GOAL

         7  NUMBER TWO HAD BEEN ACHIEVED BY MICROSOFT, WOULD YOU AGREE

         8  THAT THAT WOULD MAKE NETSCAPE A LESS SIGNIFICANT PLATFORM

         9  COMPETITOR IN THE WAY THAT THEY WERE THEN A PLATFORM

        10  COMPETITOR?

        11  A.   MY ANSWER, MR. BOIES, ONCE AGAIN IS I DON'T KNOW,

        12  BECAUSE THE EFFECT COULD HAVE BEEN TO FREE UP MORE OF

        13  THEIR RESOURCES TO GO, FOR INSTANCE, INVEST IN JAVA

        14  TECHNOLOGIES OR INVEST IN VALUE-ADDED TECHNOLOGY.  SO,

        15  THIS COULD HAVE GONE EITHER WAY.

        16  Q.   ONE OF THE THINGS I'M TRYING TO DO, AND I'M NOT BEING

        17  VERY SUCCESSFUL, OBVIOUSLY, IS TRYING TO DISTINGUISH

        18  BETWEEN WHAT THEY WERE DOING IN MAY AND JUNE OF 1995 AND

        19  WHAT THEY MIGHT DO WITH ALL THESE FREED UP RESOURCES.

        20  A.   BUT THEY WERE DOING ALL OF THOSE THINGS, MR. BOIES,

        21  AND WHAT I WAS POINTING OUT HERE IS THEY COULD HAVE MOVED

        22  RESOURCES FROM, FOR INSTANCE, DEVELOPING THEIR OWN HTML

        23  ENGINE AND PUT IT INTO OTHER THINGS THAT THEY WERE DOING

        24  AT THE TIME SUCH AS JAVA INTEGRATION, SUCH AS VALUE-ADDED

        25  GROUPWARE SOFTWARE.
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         1  Q.   THAT'S ONE OF THE REASONS WHY I ASKED YOU THE

         2  QUESTION THAT I DID BEFORE ABOUT WHETHER YOU REALLY

         3  THOUGHT THAT THEY POSED ANY THREAT WITH RESPECT TO JAVA IN

         4  MAY AND JUNE OF 1995, BECAUSE YOU KEEP THROWING IN THAT

         5  THEY WERE A JAVA THREAT IN YOUR ANSWERS.

         6  A.   CORRECT.

         7  Q.   BUT IS THAT REALLY TRUE, SIR?  DID YOU REALLY

         8  CONSIDER THEM TO BE A SIGNIFICANT JAVA THREAT IN MAY AND

         9  JUNE OF 1995?

        10  A.   AND MY TESTIMONY IS THAT I MAY HAVE.  THAT CERTAINLY

        11  WAS A CONCERN OF MINE.  AND WHETHER IT WAS TOP OF MIND IN

        12  MAY OF 1995, I CAN'T RECALL, BUT IT'S CERTAINLY POSSIBLE.

        13  Q.   ANYTHING, PERHAPS, IS POSSIBLE, BUT YOU, AT LEAST,

        14  DON'T RECALL NOW, ONE WAY OR THE OTHER, WHETHER OR NOT

        15  JAVA WAS A SIGNIFICANT THREAT, IN YOUR VIEW, IN MAY AND

        16  JUNE OF 1995; IS THAT FAIR?

        17  A.   SITTING HERE RIGHT NOW, I WOULD HAVE TO GO BACK AND

        18  SAY--LOOK AT THEIR E-MAIL TRAIL HERE, BUT I THINK AS I

        19  SAID, IT'S POSSIBLE THAT I THOUGHT IT WAS A THREAT, BUT I

        20  CAN'T TELL YOU WHETHER IT WAS TOP OF MY MIND OR NOT.

        21  Q.   WELL, WHETHER IT WAS TOP OF YOUR MIND OR NOT, DID YOU

        22  CONSIDER IT A THREAT, IF YOU CAN TELL ME?

        23  A.   YES, I DID CONSIDER IT A THREAT.

        24  Q.   IN MAY OR JUNE OF 1995.

        25  A.   AS I SAID, I CERTAINLY WAS AWARE OF JAVA THEN, AND I
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         1  WAS VERY CONCERNED ABOUT IT AND WAS WONDERING WHAT WE WERE

         2  GOING TO DO.

         3  Q.   OKAY.  SO, IT'S YOUR TESTIMONY, IN MAY AND JUNE OF

         4  1995, YOU BELIEVED THAT JAVA WAS A SIGNIFICANT POTENTIAL

         5  PLATFORM THREAT; IS THAT YOUR TESTIMONY?

         6  A.   MY TESTIMONY IS I WAS CERTAINLY AWARE OF JAVA,

         7  CERTAINLY CONCERNED ABOUT IT.  AND WHEN DID IT BECOME A

         8  MAJOR CONCERN, I WOULD HAVE TO GO THINK.  I THINK IT WAS

         9  CERTAINLY A MEETING THAT WE HAD IN JUNE OF 1995 WHERE BEN

        10  SLIVKA STOOD UP AND MADE A PRESENTATION ON JAVA AND

        11  POINTED OUT WHAT ITS POTENTIAL WAS SO THAT ONE OF THE

        12  OCCASIONS WHERE I SUDDENLY STARTED TO PAY A LOT OF

        13  ATTENTION TO WHAT JAVA COULD BECOME, SO IT'S LIKELY.

        14  Q.   SO, IS IT FAIR TO SAY THAT ALTHOUGH YOU CAN'T MAYBE

        15  QUANTIFY THE CONCERN, ONE OF THE THINGS THAT YOU WERE

        16  CONCERNED ABOUT AS FAR AS NETSCAPE WAS CONCERNED IN MAY

        17  AND JUNE OF 1995 WAS THE THREAT THAT NETSCAPE POSED AS A

        18  DISTRIBUTION VEHICLE FOR JAVA?

        19  A.   I THINK IT WOULD BE FAIR TO SAY THAT.

        20  Q.   OKAY.

        21  A.   I MIGHT POINT OUT THAT AT THAT POINT IN TIME IT'S A

        22  LITTLE UNCLEAR WHAT THE EXACT RELATIONSHIP WITH RESPECT TO

        23  JAVA BETWEEN SUN AND NETSCAPE WAS THAT GOT CLARIFIED

        24  LATER, BUT IT WAS CLEAR THAT NETSCAPE WAS GOING TO INVEST

        25  IN JAVA TECHNOLOGY.
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         1  Q.   NOW, WHEN YOU LOOK AT THESE WORKING GOALS, NUMBER TWO

         2  IS MOVE NETSCAPE OUT OF THE WIN32 INTERNET CLIENT ARENA.

         3  YOU SAW THAT?

         4  A.   I SAW THAT.

         5  Q.   AND THE NEXT ONE IS, "AVOID COLD OR HOT WAR WITH

         6  NETSCAPE.  KEEP THEM FROM SABOTAGING OUR PLATFORM

         7  EVOLUTION."

         8           DO YOU SEE THAT?

         9  A.   I SEE THAT.

        10  Q.   NOW, WOULD YOU AGREE WITH ME, SIR, THAT IF MICROSOFT

        11  HAD SUCCEEDED IN ACHIEVING THESE WORKING GOALS THAT

        12  MICROSOFT WOULD HAVE SUCCEEDED IN, AT LEAST, SIGNIFICANTLY

        13  REDUCING THE PLATFORM COMPETITION POSED BY NETSCAPE?

        14  A.   I THINK THE ISSUE HERE IS THAT IF WE HAD SUCCEEDED IN

        15  PERSUADING THEM TO ADOPT SOME OF THE TECHNOLOGIES OUTLINED

        16  IN MR. GATES'S MAIL EARLIER, THAT WOULD HAVE BEEN TO OUR

        17  ADVANTAGE.  BUT THE EFFECT OF IT, AS I TESTIFIED EARLIER,

        18  I'M NOT SURE OF IT.

        19  Q.   WELL, WHEN YOU SEE THIS THING THAT'S WRITTEN, "AVOID

        20  COLD OR HOT WAR WITH NETSCAPE.  KEEP THEM FROM SABOTAGING

        21  OUR PLATFORM EVOLUTION," IS IT YOUR TESTIMONY TO THE COURT

        22  THAT YOU DON'T KNOW WHETHER THAT HAS ANYTHING TO DO WITH

        23  REDUCING A PLATFORM THREAT THAT THEY POSED?

        24  A.   THIS GOES--THE ANSWER IS I DON'T KNOW BECAUSE IT GETS

        25  BACK INTO THE DISCUSSION WE HAD EARLIER.  CLEARLY, THERE

                                                           69

         1  WERE SOME ADVANTAGES TO US TO GET THINGS IN COMMON WITH

         2  THEM AND NOT HAVE US COMPETE ON THOSE PARTICULAR ISSUES,

         3  BUT IT COULD ALSO HAVE HAD THE EFFECT OF FREEING UP

         4  RESOURCES ON THEIR PART TO GO ELSEWHERE.

         5  Q.   WAS ONE OF THE ADVANTAGES--YOU KEEP SAYING THERE WERE

         6  ADVANTAGES.  WAS ONE OF THE ADVANTAGES FOR MICROSOFT THAT

         7  IT WOULD REDUCE NETSCAPE'S ROLE AS A PLATFORM COMPETITOR?

         8  A.   IN ONE DIMENSION, YES.

         9  Q.   IN THE DIMENSION THAT THEY WERE WORKING ON, OR THE

        10  PRIMARY DIMENSION THAT THEY WERE WORKING ON AT THAT TIME;

        11  IS THAT FAIR?

        12  A.   I DON'T KNOW IF IT WAS THE PRIMARY DIMENSION.  THE

        13  WHOLE BACKGROUND OF THESE DISCUSSIONS IS THAT THEY HAD LED

        14  US TO BELIEVE THAT, IN FACT, THINGS LIKE THESE PROTOCOLS

        15  THAT WE'RE TALKING ABOUT HERE ARE NOT THEIR PRIMARY

        16  DIMENSION.  WHAT LED TO THESE DISCUSSIONS WAS THEM LEADING

        17  US TO BELIEVE THAT THEIR PRIMARY DIMENSION WAS GOING TO BE

        18  AT A HIGHER LEVEL.

        19  Q.   LET ME SEE IF I CAN CLARIFY THE QUESTION.

        20           WOULD YOU AGREE THAT IF MICROSOFT HAD ACHIEVED

        21  THE WORKING GOALS THAT IT SETS OUT FOR ITSELF IN DEALING

        22  WITH NETSCAPE THAT MICROSOFT WOULD HAVE SIGNIFICANTLY

        23  REDUCED THE PLATFORM COMPETITION THAT NETSCAPE WAS AT THAT

        24  TIME OFFERING, RECOGNIZING THAT THEY MIGHT HAVE OFFERED

        25  OTHER PLATFORM COMPETITION SOME OTHER TIME, BUT WOULD IT
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         1  HAVE AT LEAST SIGNIFICANTLY REDUCED THE PLATFORM

         2  COMPETITION THAT NETSCAPE WAS THEN OFFERING IN THE WAY

         3  NETSCAPE WAS OFFERING IT?

         4  A.   THEY WOULD HAVE BEEN SOME ELEMENTS WHERE WE WOULD NOT

         5  HAVE BEEN IN CONFLICT.  SO, IN THAT SENSE, YOU COULD SAY

         6  THAT THEY WOULD NOT HAVE BEEN COMPETING WITH US OVER THOSE

         7  PARTICULAR API'S OR SERVICES, BUT THERE ARE OTHER AREAS

         8  WHERE THEY WOULD HAVE BEEN DOING SO.

         9  Q.   MY QUESTION IS WHETHER TAKING ALL THOSE INTO ACCOUNT,

        10  IT WAS MICROSOFT'S VIEW THAT IF ACCOMPLISHED, THE GOALS OF

        11  AVOIDING A COLD OR HOT WAR WITH NETSCAPE, KEEP NETSCAPE

        12  FROM SABOTAGING THE MICROSOFT PLATFORM, MOVE NETSCAPE OUT

        13  OF THE WINDOWS 95 INTERNET BROWSER ARENA, IF THOSE THINGS

        14  HAD BEEN ACCOMPLISHED, WOULD YOU HAVE REDUCED--PERHAPS NOT

        15  ELIMINATED, BUT WOULD YOU HAVE AT LEAST SIGNIFICANTLY

        16  REDUCED PLATFORM COMPETITION THAT NETSCAPE WAS THEN

        17  PROVIDING?

        18  A.   THERE WOULD HAVE BEEN ELEMENTS OF THE PLATFORM

        19  COMPETITION THAT WOULD HAVE BEEN AVOIDED, BUT THERE WOULD

        20  HAVE BEEN OTHER ELEMENTS THAT COULD HAVE BEEN CONTINUED

        21  AND EVEN STRENGTHENED.

        22  Q.   COULD HAVE BEEN CONTINUED OR STRENGTHENED?

        23  A.   CORRECT.

        24  Q.   NOW, IN ANY OF THESE MEMOS THAT YOU READ THAT WE HAVE

        25  BEEN LOOKING AT AND THAT YOU HAD AN OPPORTUNITY TO READ
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         1  REASONABLY CAREFULLY, HAVE YOU SEEN ANYTHING THAT SAYS,

         2  "EVEN THOUGH WE MAY KEEP THEM FROM SABOTAGING OUR

         3  PLATFORM, WHAT MAY HAPPEN IS THEY MAY DEVELOP A NEW

         4  PLATFORM THREAT IN ANOTHER AREA OR IN A DIFFERENT WAY"?

         5  A.   NO, BECAUSE I THINK THE WHOLE POINT OF THESE MAILS

         6  WAS TO TRY AND FOCUS ON WHAT WE COULD FIND AS THE COMMON

         7  GROUND BETWEEN US.  WE DON'T NECESSARILY FOCUS ON THINGS

         8  THAT WE KNEW UNLIKELY TO BE COMMON GROUND, SUCH AS

         9  PLUG-INS, SUCH AS JAVA, SUCH AS OTHER AREAS.

        10  Q.   AND THE AREA THAT YOU--THAT IS, MICROSOFT--WANTED TO

        11  HAVE AS COMMON GROUND THAT IT CONTROLLED WAS THE INTERNET

        12  BROWSER PLATFORM FOR WINDOWS 95; CORRECT?

        13  A.   YES.  AND AS I EXPLAINED EARLIER, MY TESTIMONY STANDS

        14  ON WHAT THAT MEANT.

        15  Q.   AND LET'S GO TO GOVERNMENT EXHIBIT 35, JUST TO TIE

        16  THIS POINT DOWN.

        17           (DOCUMENT HANDED TO THE WITNESS.)

        18  Q.   THIS IS THE DOCUMENT YOU RECEIVED FROM MR. ROSEN ON

        19  JUNE 22, 1995, IS IT NOT, SIR?

        20  A.   YES, SIR.

        21  Q.   AND I ASSUMED THAT THIS WAS A DOCUMENT YOU HAD

        22  REVIEWED IN PREPARATION FOR YOUR TESTIMONY TODAY?

        23  A.   IT WAS ONE OF THE MANY DOCUMENTS THAT I REVIEWED, SO

        24  I WILL STILL NEED TO TAKE A MOMENT TO GO THROUGH IT AND

        25  FAMILIARIZE MYSELF AGAIN.
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         1  Q.   WHEN YOU'RE READY TO RESPOND TO QUESTIONS, PLEASE LET

         2  ME KNOW.

         3           (WITNESS REVIEWS DOCUMENT.)

         4           THE COURT:  I THINK WHILE HE FAMILIARIZES HIMSELF

         5  WITH THIS DOCUMENT, WE WILL TAKE A BRIEF RECESS.

         6           MR. BOIES:  THANK YOU, YOUR HONOR.

         7           (BRIEF RECESS.)

         8           THE COURT:  ALL RIGHT, SIR.

         9  BY MR. BOIES:

        10  Q.   MR. MARITZ, HAVE YOU HAD A CHANCE TO REVIEW

        11  GOVERNMENT EXHIBIT 35?

        12  A.   I HAVE.

        13  Q.   DID YOU RECEIVE THIS FROM MR. ROSEN ON OR ABOUT JUNE

        14  22, 1995?

        15  A.   I HAVE NO REASON TO BELIEVE THAT I DID NOT.

        16  Q.   IN THE SECOND PARAGRAPH, MR. ROSEN WRITES, "OUR GOALS

        17  GOING INTO THE MEETING WERE IN PRIORITY ORDER.  ONE,

        18  ESTABLISH MICROSOFT OWNERSHIP OF THE INTERNET CLIENT

        19  PLATFORM FOR WINDOWS 95."

        20           DO YOU SEE THAT?

        21  A.   I SEE THAT.

        22  Q.   AND IT'S CLEAR TO YOU THAT WIN95 THERE REFERS TO

        23  WINDOWS 95; CORRECT?

        24  A.   YES.

        25  Q.   AND IT'S CLEAR THAT INTERNET CLIENT PLATFORM THERE

                                                           73

         1  REFERS TO THE INTERNET BROWSER PLATFORM; CORRECT?

         2  A.   YES, IN THE SENSE THAT WE SPOKE ABOUT IT EARLIER,

         3  WHICH IS THE BASIC TECHNOLOGIES.

         4  Q.   AND WAS IT CONSISTENT WITH YOUR UNDERSTANDING THAT

         5  MICROSOFT'S GOAL, FIRST GOAL, IN GOING INTO THE MEETING

         6  WITH NETSCAPE ON JUNE 21 WAS TO ESTABLISH MICROSOFT'S

         7  OWNERSHIP OF THE INTERNET BROWSER PLATFORM FOR WINDOWS 95?

         8  A.   I'M NOT SURE WHAT MR. ROSEN MEANS HERE BY OWNERSHIP.

         9  WHAT I DO UNDERSTAND AND WHAT I TESTIFIED TO EARLIER IS

        10  THAT WE SAW AN OPPORTUNITY HERE FOR NETSCAPE TO BUILD

        11  THEIR CLIENT BY USING THE BASIC PLATFORM TECHNOLOGIES THAT

        12  WE WERE OFFERING.  AND AS I SAID, WE TRY AND ENCOURAGE

        13  EVERYONE TO DO THAT.

        14  Q.   WELL, SIR, DID YOU EVER DISCUSS WITH MR. ROSEN WHAT

        15  HE MEANT BY OWNERSHIP OF THE INTERNET BROWSER PLATFORM?

        16  A.   I DIDN'T.

        17  Q.   DID YOU THINK THAT THAT WAS THE SAME AS WHAT YOU

        18  MEANT WHEN YOU TALK ABOUT CONTROLLING THE BROWSER API'S

        19  AND PROTOCOLS?

        20  A.   I THINK IT GENERALLY REFERS TO THE SAME AREA, YES,

        21  THAT WE WISHED TO MAKE SURE THAT NETSCAPE, AS FAR AS

        22  POSSIBLE, USED THE SAME APPROACH AS WE DID; WHERE

        23  POSSIBLE, THE SAME TECHNOLOGY.

        24  Q.   AND THE MORE THEY USED THE SAME APPROACHES AND THE

        25  MORE THEY USED THE SAME TECHNOLOGIES, THE LESS THEY WOULD
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         1  BE AN ALTERNATIVE PLATFORM; CORRECT?

         2  A.   MY TESTIMONY TO THAT IS I DON'T KNOW, BECAUSE I SAID

         3  THERE IS THIS ISSUE OF WHERE THEY WOULD HAVE PUT--THE

         4  RESOURCES WOULD HAVE BEEN FREED UP.

         5  Q.   WELL, SIR, LET'S GO TO MR. ROSEN'S CONCLUSIONS ON THE

         6  SECOND PAGE.

         7           DO YOU SEE THAT?

         8  A.   I SEE THAT.

         9  Q.   NOW, THE FIRST SENTENCE UNDER "CONCLUSIONS" SAYS,

        10  "THE CRITICAL QUESTION IS:  DO THEY WANT TO ALIGN

        11  STRATEGICALLY WITH US OR NOT?"

        12           AND THE "THEY" REFERS TO NETSCAPE; CORRECT?

        13  A.   I BELIEVE SO.

        14  Q.   NOW, DID YOU HAVE AN UNDERSTANDING OF WHAT MR. ROSEN

        15  MEANT BY "ALIGN STRATEGICALLY"?

        16  A.   AS I UNDERSTAND IT, HE EXPLAINS THAT ON THE NEXT

        17  PARAGRAPH WHERE HE TALKS ABOUT AGREEMENT TO USE OUR CLIENT

        18  CODE, WHICH, AGAIN, I BELIEVE, IS THE SAME THING HE

        19  REFERRED TO EARLIER.

        20  Q.   YES, WHERE HE SAID, "THE TEST OF THIS ALIGNMENT WILL

        21  BE NETSCAPE'S AGREEMENT TO USE MICROSOFT'S CLIENT CODE ON

        22  WINDOWS 95 AND USE OUR BACK OFFICE AND NT API'S AND

        23  PROMOTE THESE AS THEIR PREFERRED SOLUTIONS."

        24  A.   THE QUESTION IS...

        25  Q.   THE QUESTION IS, SIR:  DID YOU UNDERSTAND THAT THAT'S
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         1  WHAT MICROSOFT WAS TRYING TO ACHIEVE IN THEIR MEETINGS

         2  WITH NETSCAPE?

         3  A.   MY UNDERSTANDING IS THAT WE WERE TRYING TO GET THEM

         4  TO USE OUR BASIC CLIENT TECHNOLOGIES, WHICH IS WHAT HE

         5  REFERS TO THERE.

         6  Q.   AND BY BASIC CLIENT TECHNOLOGIES, JUST SO WE ARE

         7  CLEAR, YOU'RE TALKING ABOUT THE BROWSER CODE ON WINDOWS 95

         8  AND THE BACK OFFICE AND NT API'S; CORRECT, SIR?

         9  A.   WELL, THE CLIENT CODE I'M TALKING ABOUT THE--IT SAYS

        10  THAT THE CLIENT CODE, WHICH IS THE HTML PROCESSING CODE,

        11  THE HTTP PROCESSING CODE, INTERNET SHORTCUTS, ET CETERA.

        12  MR. ROSEN HERE IS GOING BEYOND THAT AND SAYING HE WOULD

        13  LIKE ALSO TO USE THE PLATFORM TECHNOLOGIES THAT WE OFFER

        14  ON THE SERVER.

        15  Q.   AND WAS THAT YOUR UNDERSTANDING OF WHAT MICROSOFT WAS

        16  TRYING TO DO IN THESE MEETINGS?

        17  A.   MY UNDERSTANDING OF WHAT WE WERE TRYING TO DO IN

        18  THESE MEETINGS IS PERSUADE THEM TO USE OUR PLATFORMS

        19  BROADLY, AND THAT WOULD HAVE INCLUDED BOTH CLIENT AND

        20  SERVER.

        21  Q.   OKAY.  SO, WHAT YOU WERE TRYING TO DO IN THESE

        22  MEETINGS IS PERSUADE NETSCAPE TO USE THE MICROSOFT

        23  PLATFORM; CORRECT?

        24  A.   CORRECT.

        25  Q.   I'M SORRY?
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         1  A.   YES.

         2  Q.   OKAY.  AND YOU UNDERSTOOD THAT AT THE TIME?

         3  A.   YES, AND IN THE SAME SENSE THAT I SAID SEVERAL TIMES

         4  EARLIER TODAY THAT IN THE SAME SENSE AS WE TRY AND

         5  PERSUADE THEM, ANYONE IN THE WORLD TO USE OUR PLATFORM

         6  TECHNOLOGIES.

         7  Q.   WELL, SIR, DO YOU MAKE OFFERS TO PLATFORM COMPETITORS

         8  GENERALLY THAT IF THEY WILL ADOPT YOUR PLATFORM YOU WILL

         9  DO THINGS FOR THEM?

        10  A.   NOT GENERALLY, BUT ON OCCASION.

        11  Q.   AND ONE OF THESE OCCASIONS WAS NETSCAPE; CORRECT?

        12  A.   CORRECT.

        13  Q.   CAN YOU THINK OF OTHER OCCASIONS?

        14  A.   WHERE WE HAVE DONE OTHER THINGS FOR PEOPLE IF THEY

        15  ADOPT OUR TECHNOLOGIES?

        16  Q.   NO.  A SITUATION IN WHICH YOU GO TO A PLATFORM

        17  COMPETITOR AND YOU SAY, "IF YOU ADOPT OUR PLATFORM, WE

        18  WILL DO SOME THINGS FOR YOU."

        19           CAN YOU GIVE ME ANOTHER EXAMPLE OTHER THAN

        20  NETSCAPE?

        21  A.   I CAN RECALL OUR DISCUSSION, FOR INSTANCE, WITH SUN

        22  MICROSYSTEMS IN THE LATE 1980'S WHERE WE TRIED TO DISCUSS

        23  WITH THEM USING OUR PRESENTATION MANAGER CODE ON TOP OF

        24  UNIX IN THAT TIME FRAME.

        25           I RECALL US DOING AN AGREEMENT WITH AT&T, WHO WAS
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         1  AT THAT TIME A SERVER COMPETITOR OF OURS.  THEY HAD UNIX

         2  WHERE WE EXCHANGED OUR TECHNOLOGIES AND WORKED TOGETHER.

         3  SO--

         4  Q.   I'M NOT TALKING ABOUT EXCHANGING TECHNOLOGIES AND

         5  WORKING TOGETHER.  LET ME TRY TO MAKE SURE THE QUESTION IS

         6  CLEAR.

         7           WHAT I'M TALKING ABOUT IS A SITUATION WHERE YOU

         8  GO TO A PLATFORM COMPETITOR, SOMEBODY THAT YOU CONSIDER TO

         9  BE A SERIOUS PLATFORM COMPETITOR--WHICH YOU TESTIFIED YOU

        10  CONSIDERED NETSCAPE TO BE; CORRECT?

        11  A.   CORRECT.

        12  Q.   --AND YOU SAY TO THIS PLATFORM COMPETITOR, AS YOU

        13  SAID TO NETSCAPE, "IF YOU WILL ADOPT OUR PLATFORM, WE WILL

        14  DO SOME VALUABLE THINGS FOR YOU."

        15           HAVE YOU DONE THAT WITH SOMEBODY ELSE?

        16  A.   AS I SAID, I RECALL US HAVING DISCUSSIONS WITH SUN,

        17  WITH AT&T, WHERE WE WERE TALKING ABOUT THEM ADOPTING OUR

        18  TECHNOLOGIES.  IN THE CASE OF SUN, THEM USING PRESENTATION

        19  MANAGER AS A GRAPHICAL USER INTERFACE ON TOP OF WINDOWS.

        20  Q.   NOW, DID YOU CONSIDER AT&T TO BE A SERIOUS PLATFORM

        21  THREAT TO WINDOWS?

        22  A.   GIVEN THAT THEY WERE MARKETING A FORM OF UNIX AT THAT

        23  TIME AND THAT COULD HAVE POPULARIZED UNIX, IT COULD HAVE

        24  BEEN AN ISSUE.

        25  Q.   I'M SORRY?  I COULDN'T HEAR THAT.
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         1  A.   GIVEN THAT AT THE TIME--THIS IS GOING BACK TO THE

         2  LATE EIGHTIES, AT&T WAS A MARKETER--WAS DEVELOPING END

         3  MARKETING OF UNIX.  THEY COULD HAVE--THEY WERE A PLATFORM

         4  COMPETITOR OF OURS.  THEY SOLD UNIX ON BOTH THE CLIENT AND

         5  THE SERVER.

         6  Q.   BECAUSE THEY WERE SUPPORTING UNIX?

         7  A.   CORRECT.

         8  Q.   WHAT IS UNIX'S SHARE OF THE PC MARKET TODAY?

         9  A.   THE PC MARKET?  CAN YOU DEFINE THAT?

        10  Q.   PERSONAL COMPUTER OPERATING SYSTEM MARKET.

        11  A.   IN TERMS OF CLIENT MACHINES YOU'RE TALKING ABOUT?

        12  RUNNING ON THE CLIENT SIDE?

        13  Q.   YEAH, PERSONAL COMPUTERS.

        14  A.   SEVERAL PERCENT.  I DON'T KNOW EXACTLY OFFHAND.

        15  Q.   LESS THAN FIVE?

        16  A.   I WOULD SAY BETWEEN ONE AND FIVE PERCENT, SOMEWHERE

        17  IN THERE.

        18  Q.   AND WHAT IS MICROSOFT'S SHARE OF PC OPERATING

        19  SYSTEMS?

        20  A.   WELL, AGAIN, DEPENDS HOW--YOU TELL ME HOW YOU'RE

        21  DEFINING THE MARKET.

        22  Q.   SAME WAY YOU JUST DID.

        23  A.   OKAY.  THE WAY I WAS DEFINING THAT MARKET, WHICH

        24  WAS--THAT PERCENTAGE WHICH IS PERSONAL COMPUTERS, AND I

        25  THINK OUR MARKET SHARE IS SOMEWHERE IN THE 70 TO 80
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         1  PERCENT RANGE.

         2  Q.   NOW, IF UNIX HAS ONE TO FIVE PERCENT AND YOU HAVE 70

         3  TO 80 PERCENT, WHO HAS THE REMAINDER?

         4  A.   WELL, APPLE HAS IN THE REGION OF ANOTHER FIVE TO SIX,

         5  SEVEN PERCENT IN THEIR OTHER OPERATING SYSTEMS SUCH AS

         6  OS/2 THAT ARE IN THERE.  AND THEN THERE IS PIRACY.

         7  Q.   OH, YOU ARE COUNTING PIRACY IN THERE?

         8  A.   YEAH.

         9  Q.   SO WHAT IS THE PIRACY PERCENTAGE?

        10  A.   I DON'T KNOW OFFHAND.  I'M SAYING IF YOU LOOK AT

        11  TOTAL NUMBERS OF PC MACHINES, WHETHER THEY BE INTEL-BASED

        12  MACHINES OR MACINTOSH-BASED MACHINES OR UNIX WORK STATIONS

        13  SOLD EVERY YEAR, YOU ARE GOING TO GET ROUGHLY THOSE

        14  PERCENTAGES.

        15  Q.   YOU PUT IN UNIX WORK STATIONS.

        16  A.   YES, SIR.

        17  Q.   JUST STICKING WITH THE PC OPERATING SYSTEMS, WHAT--DO

        18  YOU HAVE AN APPROXIMATE PERCENTAGE OF HOW MUCH MICROSOFT'S

        19  MARKET SHARE IS, EXCLUDING PIRACY?

        20  A.   I DON'T.

        21  Q.   NOW, TO GET BACK TO WHAT I WAS TALKING ABOUT, IN THE

        22  1990'S--LEAVE THE 1980'S ASIDE FOR A WHILE--WERE THERE

        23  OTHER SERIOUS PLATFORM COMPETITORS THAT MICROSOFT HAS GONE

        24  TO AND SAID, "IF YOU WILL ADOPT OUR PLATFORM, WE WILL DO

        25  SOMETHING VALUABLE FOR YOU"?
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         1  A.   WELL, I HAVE SEEN IT ACTUALLY COME IN REVERSE, WHERE

         2  YOU CAN--

         3  Q.   I'M NOT ASKING ABOUT THE REVERSE.

         4           MR. WARDEN:  OBJECTION, YOUR HONOR.  HE KEEPS

         5  INTERRUPTING THE WITNESS BEFORE HE FINISHES.

         6           THE COURT:  THE WITNESS IS AWFULLY DIFFICULT TO

         7  GET AN ANSWER TO A QUESTION FROM.

         8           MR. WARDEN:  I WILL EXPRESS NO OPINION ABOUT THAT

         9  OTHER THAN I THINK THE WITNESS HAS BEEN VERY FORTHCOMING.

        10  BUT ONCE THE WITNESS HAS STARTED TO TALK, IT SEEMS TO ME

        11  HE'S ENTITLED TO FINISH.

        12           THE COURT:  LET HIM SAY WHATEVER HE WANTS TO SAY

        13  AND THEN PUT YOUR QUESTION AGAIN.

        14           MR. BOIES:  I WILL, YOUR HONOR.  THANK YOU.

        15           THE WITNESS:  WHAT I WAS GOING TO TRY TO GIVE YOU

        16  AS AN EXAMPLE IS THAT WE HAVE A RELATIONSHIP BETWEEN

        17  OURSELVES AND SUN MICROSYSTEMS WHERE WE DID APPROACH SUN

        18  MICROSYSTEMS, WHO, BY VIRTUE OF THE JAVA CLASS LIBRARIES,

        19  IS A PLATFORM COMPETITOR OF OURS, AND WE DID CONCLUDE A

        20  LICENSE AGREEMENT WITH THEM WHERE THERE WERE CERTAIN

        21  THINGS BEING DONE BY MICROSOFT AND THERE WERE CERTAIN

        22  THINGS BEING DONE BY SUN MICROSYSTEMS.

        23  BY MR. BOIES:

        24  Q.   NOW, THE SUN SITUATION WAS NOT A SITUATION IN WHICH

        25  YOU WERE TRYING TO GET SUN TO ADOPT YOUR PLATFORM; IS THAT
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         1  RIGHT?

         2  A.   WELL, WE WERE TRYING TO GET THEM TO OFFER THEIR JAVA

         3  TECHNOLOGY IN THE WAY THAT WE THOUGHT WOULD BENEFIT

         4  WINDOWS.

         5  Q.   YES, BUT--

         6  A.   OR ALLOW US TO DO THAT.

         7  Q.   RIGHT.  AND WITHOUT GOING INTO THE LITIGATION THAT

         8  YOU HAVE WITH SUN RIGHT NOW ABOUT THAT, IS IT FAIR TO SAY

         9  THAT THE DEAL THAT YOU TRIED TO DO WITH SUN OR DID WITH

        10  SUN WAS NOT INTENDED TO GET SUN TO ADOPT MICROSOFT'S

        11  PLATFORM?

        12  A.   THAT'S FAIR TO SAY.

        13  Q.   OKAY.  NOW, WHAT I'M TRYING TO FOCUS ON IS WHETHER IN

        14  THE 1990'S THERE HAS BEEN A SITUATION OTHER THAN NETSCAPE

        15  WHERE YOU HAD A SERIOUS PLATFORM COMPETITOR THAT MICROSOFT

        16  HAS GONE TO AND SAID, "IF YOU WILL ADOPT OUR PLATFORM, WE

        17  WILL DO SOMETHING VALUABLE FOR YOU"?

        18  A.   AGAIN, THE ISSUE HERE IS, I THINK WE HAVE GONE IN AND

        19  WORKED WITH SOFTWARE VENDORS TO TRY AND GET THEM TO DO--TO

        20  USE WINDOWS, AND WE HAVE DONE THINGS LIKE CO-MARKETING, ET

        21  CETERA, WITH THEM.  BUT IF YOU'RE ASKING, IS THERE ANOTHER

        22  DEAL THAT HAS SIMILAR--ALL THE SIMILAR ELEMENTS TO THIS

        23  DEAL, I CAN'T RECALL ONE.

        24  Q.   OKAY.

        25           THE COURT:  I THINK THAT'S ABOUT AS WELL AS
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         1  YOU'RE GOING TO DO.

         2           MR. BOIES:  I THINK THAT IS, YOUR HONOR.

         3           THIS WOULD BE A CONVENIENT TIME.

         4           THE COURT:  ALL RIGHT.  10:00 TOMORROW MORNING.

         5           (WHEREUPON, AT 4:55 P.M., THE HEARING WAS

         6  ADJOURNED UNTIL 10:00 P.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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