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         1                    P R O C E E D I N G S

         2           THE COURT:  OKAY.  CONTINUED.

         3                     REDIRECT EXAMINATION

         4  BY MR. BOIES:

         5  Q.   PROFESSOR FISHER, BEFORE THE LUNCHEON RECESS, I WAS

         6  DIRECTING YOUR ATTENTION TO THE QUESTION OF INTEGRATION,

         7  AND YOU INDICATED TO MR. LACOVARA THAT THERE WERE TWO

         8  CURRENT SENSES IN WHICH YOU WERE FAMILIAR WITH THE TERM

         9  "INTEGRATE" BEING USED.  WOULD YOU IDENTIFY THOSE JUST AS

        10  A BACKGROUND MATTER.

        11  A.   YES, SIR.  ONE OF THEM IS TO CALL TWO SOFTWARE ITEMS

        12  INTEGRATED AS IF THEY RUN SEAMLESSLY TOGETHER.  THE

        13  CONSUMER DOESN'T HAVE TO ACTUALLY GO OUT OF ONE CLICK,

        14  CALL FORTH THE OTHER ONE.  THE OPERATORS RUNNING ON THE

        15  SAME APPLICATION.

        16           THE SECOND IS INTEGRATION IN THE SENSE OF THE

        17  CODE IS INTEGRATED, SO THAT IT IS IMPOSSIBLE OR VERY

        18  DIFFICULT TO SPLIT IT APART.

        19  Q.   NOW, FOCUSING ON, FIRST, THE SECOND WAY THAT

        20  INTEGRATION IS SOMETIMES USED TO REFER TO TWO PIECES OF

        21  SOFTWARE THAT HAVE BEEN COMBINED IN A WAY THAT MAKES IT

        22  DIFFICULT OR IMPOSSIBLE TO TAKE IT APART.

        23           HAVE YOU MADE AN ANALYSIS OF THE EXTENT TO WHICH

        24  MICROSOFT HAS ENGAGED IN THAT AND WHETHER THAT ACTIVITY BY

        25  MICROSOFT IS OR IS NOT ANTICOMPETITIVE?
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         1  A.   WELL, MICROSOFT HAS CERTAINLY ENGAGED IN THAT.  IN

         2  THE CASE OF WINDOWS 98, THEY HAVE DESIGNED IT IN SUCH A

         3  WAY THAT INTERNET EXPLORER AND WINDOWS 98 SHARE A GREAT

         4  DEAL OF CODE, AND THEY CLAIM AS A RESULT OF THAT THAT IT

         5  IS VERY DIFFICULT TO TAKE IT APART.

         6           NOW, AS TO WHETHER THAT IS ANTICOMPETITIVE, I

         7  THINK FOR THAT ONE HAS TO THINK ABOUT SOME MORE.  THE

         8  CONSUMER BENEFIT DOESN'T COME FROM THE WAY THE CODE IS

         9  DESIGNED IN--FROM THE FACT THE CODE IS DESIGNED IN THAT

        10  FORM.  THE CONSUMER BENEFIT COMES FROM THE SEAMLESS

        11  OPERATION.

        12           MICROSOFT, IN WINDOWS 95, DESIGNED INTERNET

        13  EXPLORER, PARTICULARLY INTERNET EXPLORER 4.0, AND

        14  WINDOWS 95 TO WORK SEAMLESSLY TOGETHER AND BE INTEGRATED

        15  IN THAT FORM.  AND THERE IS, YOU KNOW, EVIDENCE THAT THEY

        16  COULD HAVE PERFECTLY WELL DESIGNED WINDOWS 98 AND INTERNET

        17  EXPLORER TO ALSO WORK SEAMLESSLY WITHOUT HAVING THE WHAT I

        18  HAVE REFERRED TO THE OTHER DAY AS THE WELDED FEATURE, THE

        19  DIFFICULTY OF TAKING IT APART FEATURE.

        20           IF THAT IS SO, THEN I THINK YES, IT PROBABLY WAS

        21  ANTICOMPETITIVE, AND INDEED IT WAS ANTICOMPETITIVE, TO

        22  DESIGN WINDOWS 98 AND INTERNET EXPLORER IN THE WAY THAT

        23  THEY DID IT BECAUSE THEY COULD HAVE DONE IT IN A WAY THAT

        24  IS LESS RESTRICTIVE.  THEY COULD HAVE DESIGNED IT IN A WAY

        25  IN WHICH IT IS MUCH EASIER FOR PEOPLE TO GET RID OF
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         1  INTERNET EXPLORER THAN IT IS NOW WHILE PROVIDING THE SAME

         2  BENEFITS.

         3           I WOULD ALSO POINT OUT AT LEAST TWO THINGS.  ONE,

         4  TO THE EXTENT THAT IT BENEFITS CONSUMERS TO HAVE THE

         5  SEAMLESS OPERATION, CONSUMERS WOULD PREFER IT, AND THERE

         6  WOULD BE NO NEED TO WELD IT TOGETHER OR, INDEED, TO GIVE

         7  AWAY INTERNET EXPLORER AT ZERO.

         8           NOW, MAYBE THREE THINGS.

         9           TWO, ONE HAS TO THINK ABOUT BOTH HOW HARD IT IS

        10  TO TAKE IT APART AFTER THE FACT AND HOW EASY IT IS TO

        11  DESIGN IT SO IT DIDN'T HAVE TO BE PUT OUT TOGETHER BEFORE

        12  THE FACT.  THERE ARE COSTS BEING IMPOSED TO TAKE IT APART.

        13           THE THIRD THING IS THAT--HOW SHALL I PUT

        14  IT?--BECAUSE SOFTWARE CAN BE DESIGNED IN DIFFERENT WAYS,

        15  TO DESIGN IT IN SUCH A WAY THAT IT CAN'T BE TAKEN APART OR

        16  IT'S DIFFICULT TO TAKE IT APART, AND THEN TO ARGUE THAT

        17  FOR THAT REASON ALONE THIS IS A PROCOMPETITIVE THING TO DO

        18  OR THAT ONE CAN'T REGARD THIS AS ANTICOMPETITIVE PROVIDED

        19  IT PROVIDES ANY ADVANTAGE IN THE COURSE OF THAT, STRIKES

        20  ME AS A RATHER PECULIAR ARGUMENT.

        21  Q.   IF WELDING THE BROWSER TO THE OPERATING SYSTEM, AS

        22  YOU DESCRIBED THAT, CARRIED WITH IT BENEFITS FOR

        23  CONSUMERS, WOULD YOU EXPECT FROM AN ECONOMIC STANDPOINT

        24  THAT CONSUMERS WOULD CHOOSE THE WELDED VERSION AS OPPOSED

        25  TO AN UNWELDED VERSION IF GIVEN THE CHANCE?
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         1  A.   I SURE WOULD.

         2           I SAID THIS MORNING THAT COMPETITION LEADS TO A

         3  CONSUMER-DRIVEN ARRANGEMENT OF THE--WHAT GETS PRODUCED,

         4  WHAT GETS DISTRIBUTED AND SO ON.  IF WELDING IT TOGETHER

         5  ACTUALLY PROVIDED BENEFITS, THEN CONSUMERS WOULD CHOOSE

         6  THE WELDED VERSION AS OPPOSED TO A SEPARATE VERSION, AND

         7  THEY WOULD BE WILLING TO PAY MORE.

         8  Q.   MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT WHETHER

         9  ADDING ADDITIONAL FEATURES OR FUNCTIONALITY TO AN

        10  OPERATING SYSTEM AT NO CHARGE WOULD INCREASE DEMAND FOR

        11  THAT OPERATING SYSTEM.  DO YOU REMEMBER THAT?

        12  A.   I DO.

        13  Q.   AND I THINK YOU INDICATED THAT AT LEAST UNDER SOME

        14  CIRCUMSTANCES THAT WOULD OCCUR; IS THAT CORRECT?

        15  A.   I THINK THAT'S WHAT I SAID, YES.

        16  Q.   WHAT ARE THE CONSIDERATIONS THAT NEED TO BE TAKEN

        17  INTO ACCOUNT TO DETERMINE WHETHER ADDING PARTICULAR

        18  FEATURES OF FUNCTIONALITY WILL OR WILL NOT INCREASE DEMAND

        19  FOR AN OPERATING SYSTEM?

        20  A.   WELL, AS A GENERAL PROPOSITION, WHEN I SAID THAT THAT

        21  WOULD HAPPEN UNDER SOME CIRCUMSTANCES, I HAD IN MIND WHAT

        22  ECONOMISTS CALLED THE CETERIS PARIBUS ASSUMPTION:

        23  EVERYTHING ELSE EQUAL.  HERE ARE TWO CIRCUMSTANCES IN

        24  WHICH THAT WOULDN'T BE TRUE.

        25           CIRCUMSTANCE ONE:  ADDING THE FEATURES TO THE
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         1  OPERATING SYSTEM WITHOUT AN EXPLICIT CHARGE DEGRADES THE

         2  PERFORMANCE OF THE OPERATING SYSTEM.  IT TAKES UP TOO MUCH

         3  ROOM ON THE DISK, FOR INSTANCE.

         4           NUMBER TWO, WHICH IS RATHER MORE IMPORTANT, HAS

         5  TO DO WITH PRICES.  IF YOU THINK OF HAVING AN OPERATING

         6  SYSTEM AND THEN ADDING A FEATURE TO IT AND NOT INCREASING

         7  THE PRICE, THEN OTHER THINGS EQUAL, THAT WOULD BE A GAIN.

         8  THAT WOULD INCREASE DEMAND.  BUT IF WHAT YOU MEAN IS

         9  STARTING WITH AN OPERATING SYSTEM, CREATING AN OPERATING

        10  SYSTEM WITH A NEW FEATURE AT A HIGHER PRICE AND THEN WITH

        11  THE NEW FEATURE OFFERED AT SEPARATE CHARGE, IT DOES NOT

        12  FOLLOW THE EXAM--IT DOES NOT FOLLOW THE DEMAND WILL BE

        13  INCREASED BECAUSE THE PRICE OF THE WHOLE SHEBANG HAS GONE

        14  UP.

        15           AND BY THE WAY, THE PRICE OF WINDOWS 98 IS HIGHER

        16  THAN THE PRINT PRICE OF WINDOWS 95.  I'M SORRY, HIGHER

        17  THAN THE PRICE OF WINDOWS 95 WAS.

        18  Q.   IN ADDITION TO, AS YOU DESCRIBED IT, WELDING THE

        19  BROWSER AND THE OPERATING SYSTEM, DID MICROSOFT ENTER INTO

        20  ANY CONTRACTS WITH OEM'S THAT RELATED TO THE EXTENT TO

        21  WHICH, IF ANY, OEM'S WERE PERMITTED TO REMOVE INTERNET

        22  EXPLORER?

        23  A.   OH, INDEED, THEY DID.  THERE WERE CONTRACTS WHICH

        24  RESTRICTED THEIR ABILITY TO REMOVE IT.  THERE ARE

        25  CONTRACTS WHICH RESTRICTED THE EXTENT TO WHICH THEY COULD
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         1  OFFER OTHER THINGS.

         2  Q.   AND HAVE YOU MADE AN ANALYSIS OF THOSE CONTRACTS TO

         3  ATTEMPT TO DETERMINE THEIR ECONOMIC CONSEQUENCES?

         4  A.   YES, I HAVE.

         5  Q.   AND WHAT HAVE YOU CONCLUDED?

         6  A.   WELL, THE FIRST THING TO NOTICE ABOUT THEM IS

         7  SOMETHING THAT CAME UP LAST WEEK.  SO FAR AS ONE CAN

         8  ESTIMATE, THE FRACTION OF SHIPMENTS BY OEM'S THAT NOW SHIP

         9  NETSCAPE ON THE DESKTOP IS ON THE ORDER ABOUT HALF OF ONE

        10  PERCENT.  THE FRACTION THAT SHIP NETSCAPE IN ANY FORM

        11  DIRECTLY IS ALSO QUITE LOW, ALTHOUGH A LITTLE BIT

        12  HIGHER--SOMEWHAT HIGHER THAN THAT.

        13           GENERALLY SPEAKING, WHAT'S HAPPENED HERE IS THAT

        14  IE HAS BEEN OFFERED AS THE BROWSER WHICH THE CONSUMER WILL

        15  GET.  IN ORDER TO GET A DIFFERENT BROWSER, CONSUMERS HAVE

        16  TO DO SOMETHING ELSE.  THEY HAVE TO DO SOMETHING

        17  DELIBERATE, SOMETHING AT LEAST TIME-CONSUMING, SOMETIMES

        18  TROUBLESOME, AND IT'S BECOME JUST A LOT HARDER FOR ANY

        19  OTHER BROWSER TO BE CHOSEN.  AND I THINK THAT SHOWS IN THE

        20  GENERAL STATISTICS ABOUT THE BROWSER MARKET.

        21  Q.   HAVE YOU MADE AN ASSESSMENT AS TO WHETHER OR NOT THE

        22  WELDING OF THE BROWSER AND THE OPERATING SYSTEM AND THE

        23  OEM CONTRACTS THAT MICROSOFT ENTERED INTO WITH OEM'S HAVE

        24  HAD AN ADVERSE EFFECT ON CONSUMERS?

        25  A.   OH, YES, INDEED.  IT HAS HAD AN ADVERSE EFFECT, AND
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         1  THIS IS OPPOSED TO WHAT WE WERE TALKING ABOUT THIS

         2  MORNING, OR AT LEAST I WAS, WHICH HAD TO DO WITH THE

         3  CHARGING OF ZERO PRICE FOR THE BROWSER, WHICH I SAID, BY

         4  ITSELF, HAD BENEFITED CONSUMERS IN THE SHORT RUN.

         5           WHAT'S HAPPENED HERE IS CONSUMERS HAVE BEEN

         6  DEPRIVED OF AN OPPORTUNITY TO CHOOSE.  AND WHERE THEY ARE

         7  NOT LITERALLY DEPRIVED OF THE ABILITY, IT'S BEEN MADE LESS

         8  LIKELY THAT THEY WILL MAKE CERTAIN CHOICES.  THEIR CHOICES

         9  HAVE BEEN CONDITIONED IN CERTAIN WAYS.  AND DEPRIVATION OF

        10  CHOICE, DIRECTLY OR INDIRECTLY, IS A HARM TO CONSUMERS.

        11  Q.   AND IS THAT AN IMMEDIATE HARM TO CONSUMERS?

        12  A.   OH, YEAH.  THAT'S TAKING PLACE.

        13  Q.   NOW, ARE THERE OTHER PRACTICES OR AGREEMENTS THAT

        14  MICROSOFT HAS ENTERED INTO WHERE THERE IS, ON BALANCE, A

        15  PRESENT HARM TO CONSUMERS?

        16  A.   YES, THERE ARE.  MICROSOFT HAS ENTERED INTO

        17  ANTICOMPETITIVE CONTRACTS WITH ISP'S IN WHICH--AGAIN, IT

        18  IS THE CASE THAT CONSUMERS ARE EITHER DEPRIVED OF CHOICE

        19  OR EFFECTIVELY HAVE THEIR CHOICES RESTRICTED AS TO

        20  BROWSER, AND THAT IS ALSO AN IMMEDIATE HARM TO CONSUMERS.

        21  Q.   WERE YOU ABLE TO, OR DID YOU ATTEMPT TO, ASSESS WHAT

        22  LED MICROSOFT TO WELD THE OPERATING SYSTEM AND THE BROWSER

        23  TOGETHER AND ENTER INTO THESE RESTRICTIONS WITH OEM'S?

        24  A.   YES.  IT'S ALL OVER THE MICROSOFT DOCUMENTS.  THEY

        25  DID THIS IN ORDER TO THWART THE PLATFORM THREAT, IN ORDER
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         1  TO PREVENT THE POSSIBILITY THAT NETSCAPE AND JAVA WOULD

         2  LEAD TO A SITUATION IN WHICH THE APPLICATION BARRIERS TO

         3  ENTRY INTO OPERATING SYSTEMS WOULD BE ERODED.

         4  Q.   I ASKED YOU ABOUT THE MICROSOFT CONTRACTS WITH OEM'S

         5  THAT RESTRICTED THEIR ABILITY TO REMOVE IE.

         6           WERE THERE OTHER CONTRACTS OR OTHER RESTRICTIONS

         7  THAT MICROSOFT IMPOSED ON OEM'S?

         8  A.   THERE ARE.  MICROSOFT IMPOSED RESTRICTIONS ON THE

         9  OEM'S' ABILITY TO ALTER THE SCREENS AND ON THE EXTENT TO

        10  WHICH OEM'S COULD DO CERTAIN THINGS IN THE STARTUP

        11  SEQUENCE.

        12  Q.   AND WHAT WERE THE CONSEQUENCES OF THOSE RESTRICTIONS,

        13  IF ANY?

        14  A.   WELL, IN GENERAL, THE CONSEQUENCES WERE ALSO TO BE

        15  SURE THAT--OR TO LEAD TO A SITUATION IN WHICH THE

        16  CONSUMERS' LIKELIHOOD OF CHOOSING NETSCAPE OR CONSUMERS'

        17  INFORMATION ABOUT NETSCAPE OR THE CONSUMERS' ABILITY TO DO

        18  OR LIKELY OF DOING ANYTHING ELSE BUT CHOOSING IE WOULD BE

        19  SEVERELY RESTRICTED.

        20  Q.   WE TALKED THIS MORNING ABOUT YOUR ANALYSIS OF A

        21  POSITION THAT PROFESSOR SCHMALENSEE HAD ADVANCED

        22  CONCERNING THE PRICE OF WINDOWS, AND I ASKED YOU A NUMBER

        23  OF QUESTIONS, AND YOU INDICATED TO ME THAT YOU HAD GIVEN

        24  ME A SUMMARY ANSWER.  CAN YOU BRIEFLY GIVE ME A MORE

        25  DETAILED ANSWER?
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         1  A.   WELL, I DON'T KNOW ABOUT BRIEFLY.  I COULD CERTAINLY

         2  GIVE YOU A MORE DETAILED ANSWER, AND I'M PLEASED TO HEAR

         3  PROFESSOR SCHMALENSEE IS HERE TO HEAR IT, WHICH HE WASN'T

         4  THIS MORNING.

         5           THE WITNESS:  YOUR HONOR, FOR SOME OF THIS

         6  PURPOSE, I'M GOING TO ASK AGAIN TO USE THE EASEL.

         7           THE COURT:  OF COURSE, CERTAINLY.

         8           THE WITNESS:  I CAN'T GUARANTEE THAT PART IS

         9  GOING TO BE FASCINATING.

        10           THE COURT:  I WILL TRY MY BEST TO BE FASCINATED.

        11  BY MR. BOIES:

        12  Q.   AS FASCINATING AS YESTERDAY, PERHAPS.

        13  A.   WELL, I KNOW SOME JOKES ABOUT THIS, BUT I THINK I

        14  SHOULD GO ON.

        15  Q.   I KNOW YOU DO.

        16  A.   OKAY.  LET ME JUST REVIEW WHERE WE ARE ON THIS.

        17           PROFESSOR SCHMALENSEE, IN HIS VARIOUS REPORTS,

        18  HAS ADVANCED THE POSITION, WHICH, INDEED, HE HAS BEEN

        19  ADVANCING FOR SOME YEARS NOW, THAT THE PRICE OF WINDOWS IS

        20  SUCH THAT IT IS NOT CONSISTENT WITH MICROSOFT BEING A

        21  PROFIT-MAXIMIZING MONOPOLIST.

        22           AND THE IMPORTANT PART OF WHAT I'M ABOUT TO

        23  DISCUSS IS THAT I THINK THAT ARGUMENT SHOWS, AT BEST, THAT

        24  MICROSOFT, WHETHER IT HAS MONOPOLY POWER OR NOT, IS NOT

        25  PROFIT-MAXIMIZING SIMPLY IN THE CHOICE OF THE PRICE OF THE
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         1  OPERATING SYSTEM.  NOW, WHAT ACTUALLY IT'S DOING IS A

         2  DIFFERENT PART OF THE ANSWER, AND WE COVERED SOME OF THAT

         3  THIS MORNING, BUT THE POINT I WANT TO MAKE NOW IS WHERE

         4  I'M ABOUT TO GO IS TO THE PROPOSITION THAT SAYS THAT THE

         5  QUESTION OF WHETHER THAT'S A PROFIT-MAXIMIZING PRICE IS

         6  ESSENTIALLY INDEPENDENT OF THE PROPOSITIONS ABOUT MONOPOLY

         7  POWER.  AND FOR THAT, I NEED THE EASEL.

         8           THE WITNESS:  YOUR HONOR, I'M UNAWARE OF THE

         9  EXTENT TO WHICH YOU WERE FORTUNATE ENOUGH TO AVOID AN

        10  ECONOMICS COURSE IN YOUR YOUTH.

        11           THE COURT:  NOT ALTOGETHER.

        12           THE WITNESS:  LET ME PUT IT THIS WAY:  I AM GOING

        13  TO ASSUME THAT YOU REMEMBER A LITTLE OF THAT, BUT NOT A

        14  WHOLE LOT.

        15           THE COURT:  FAIR ENOUGH.

        16           THE WITNESS:  THERE IS A GENERAL

        17  PROFIT-MAXIMIZING CONDITION FOR ANY FIRM IN THINKING ABOUT

        18  HOW MUCH OUTPUT TO PRODUCE IN THE SHORT RUN OR HOW

        19  MUCH--OR EQUIVALENTLY HOW MUCH TO CHARGE, AND THAT

        20  CONDITION IS THAT MARGINAL REVENUE SHOULD EQUAL MARGINAL

        21  COST.  MARGINAL COST IS ROUGHLY WHAT THIS COST TO PRODUCE

        22  ANOTHER UNIT, AND MARGINAL REVENUE IS WHAT YOU GET WHEN

        23  YOU DO THAT.  THAT'S TRUE FOR ALL FIRMS, MONOPOLISTS OR

        24  NOT.

        25           I HAVE TO EXPLORE WHAT THAT MEANS.  I'M GOING TO
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         1  DRAW A DEMAND CURVE.  THIS IS PRICE, AND THE OTHER AXIS IS

         2  QUANTITY, AND THE DEMAND CURVE WILL SHOW MUCH IS BOUGHT.

         3  AND IN CONSIDERING HOW MUCH--WHETHER OR NOT TO PRODUCE AN

         4  ADDITIONAL QUANTITY FROM, LET'S SAY, Q1, ASSUMING THAT THE

         5  FIRM IN QUESTION HAS TO CHARGE THE SAME PRICE TO

         6  EVERYBODY, THEN THE FIRM WILL HAVE TO REALIZE THAT IF IT

         7  PRODUCES ONE MORE UNIT, WHAT WILL IT RECEIVE?  IT WILL

         8  RECEIVE THE PRICE.  BUT IN ORDER TO DO THAT, I WILL HAVE

         9  TO LOWER THE PRICE ON ALL THE OTHER ITEMS SO IT WILL LOSE

        10  A PIECE OF REVENUE FROM THAT, BECAUSE IN ORDER TO INDUCE

        11  PEOPLE TO BUY MORE, THEY HAVE TO CHARGE A LOWER PRICE.

        12  SO, THE MARGINAL REVENUE CONSISTS OF PRICE PLUS THE

        13  INITIAL QUANTITY, Q1, WHICH I'M INDICATING IS Q, TIMES THE

        14  CHANGE IN PRICE WHICH OCCURS PER UNIT CHANGE IN QUANTITY.

        15           OKAY.  THAT, AS I SAY, IS A CONDITION FOR PROFIT

        16  MAXIMAZATION THAT HAS NOTHING TO DO WITH MONOPOLY POWER,

        17  ALTHOUGH IT'S TRUE THAT UNDER PERFECT COMPETITION, IF THE

        18  FIRM FACED A DEMAND CURVE THAT WASN'T DECLINING, IT WOULD

        19  THEN BE THE CASE THAT THERE WOULD BE DELTA P DIVIDED BY

        20  DELTA Q WOULD BE ZERO, AND THIS WOULD BECOME MARGINAL

        21  REVENUE EQUALS PRICE.

        22           OKAY.  SO, THE PROFIT-MAXIMIZING CONDITION THEN

        23  BECOMES MARGINAL REVENUE EQUALS PRICE PLUS QUANTITY, DELTA

        24  P OVER DELTA Q EQUALS MARGINAL COST.  I NOW PROCEED TO

        25  MICROSOFT.
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         1           IN THE CASE OF MICROSOFT, IT IS ASSUMED,

         2  ESSENTIALLY, IN PROFESSOR SCHMALENSEE'S ANALYSIS THAT THE

         3  SHORT-RUN MARGINAL COST IS ZERO.  IT COSTS ESSENTIALLY

         4  NOTHING TO SELL ONE MORE UNIT OF THIS STUFF.  SO, THAT

         5  LEADS TO P PLUS Q DELTA P OVER DELTA Q EQUALS ZERO, AND

         6  I'M NOW ABOUT TO REARRANGE THIS AND OBTAIN--I HOPE IN THE

         7  RIGHT ORDER--P DIVIDED BY Q TIMES DELTA Q OVER DELTA P IS

         8  EQUAL TO MINUS ONE.  I HAVE DONE THAT WITH JUST ORDINARY

         9  ALGEBRA.

        10  Q.   RIGHT.

        11  A.   IF I MAY QUOTE KOKO IN THE MIKADO, "IT IS NICE TO

        12  HAVE MY OPINIONS VERIFIED BY COMPETENT AUTHORITY."

        13           NOW, THIS EXPRESSION P OVER Q TIMES DELTA Q OVER

        14  DELTA P CAN BE FURTHER WRITTEN AS DELTA Q DIVIDED BY Q

        15  DIVIDED BY DELTA P DIVIDED BY P, AND THAT'S STILL GOING TO

        16  BE MINUS ONE.  AND THIS IS THE PERCENTAGE CHANGE IN

        17  QUANTITY WHICH IS INDUCED BY A ONE PERCENT CHANGE IN

        18  PRICE.  AND IT HAS A NAME; IT'S CALLED THE "ELASTICITY OF

        19  DEMAND."

        20           THE COURT:  SAY THAT AGAIN.

        21           THE WITNESS:  IT'S CALLED THE "ELASTICITY OF

        22  DEMAND," WHICH I WILL DENOTE BY THE GREEK LETTER ETA, JUST

        23  TO MAKE IT HARD FOR EVERYBODY.  I WILL WRITE THAT AS

        24  ELASTICITY.

        25           OFTEN WHEN WE TALK ABOUT ELASTICITIES IN TERMS OF
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         1  BEING BIGGER OR LESS THAN ONE BECAUSE WE OFTEN FORGET

         2  ABOUT THE MINUS SIGN WHEN CHATTING ABOUT IT, BUT THERE WE

         3  ARE.  AND ELASTICITY, BASICALLY, IF YOU REMEMBER, THIS IS

         4  A MEASURE OF HOW SENSITIVE DEMAND IS TO PRICE.

         5           THE COURT:  SURE.

         6           THE WITNESS:  OKAY.  I THINK THAT'S ALL I NEED ON

         7  THE EASEL AT THE MOMENT.

         8           THE COURT:  WOULD YOU MARK THOSE TWO SHEETS AS

         9  COURT EXHIBIT 2-A AND 2-B, PLEASE.

        10                         (COURT EXHIBIT NOS. 2-A AND 2-B

        11                          WERE MARKED FOR IDENTIFICATION.)

        12           THE WITNESS:  OKAY.  NOW WE GET TO THE POINT.

        13  THAT IS A CONDITION FOR PROFIT MAXIMAZATION BY MICROSOFT

        14  GIVEN THAT THE MARGIN OF COST IS ZERO, AND THAT CONDITION

        15  HOLDS WHETHER OR NOT MICROSOFT HAS MONOPOLY POWER.  AND

        16  WHAT THAT SAYS IS THAT IN ORDER FOR MICROSOFT TO BE

        17  PROFIT-MAXIMIZING SIMPLY USING THE PRICE OF WINDOWS,

        18  MICROSOFT MUST BELIEVE THAT IT IS OPERATING AT A POINT

        19  WHERE THE ELASTICITY OF DEMAND IS ONE.

        20           LET'S THINK ABOUT WHAT THAT MEANS.  VERY ROUGHLY,

        21  THE PRICE OF--ONLY MODERATELY ROUGHLY.  THE PRICE OF

        22  WINDOWS IS APPROXIMATELY $50.  IMAGINE THAT MICROSOFT WERE

        23  TO RAISE THE PRICE $10.  THAT WOULD THAT WOULD BE A 20

        24  PERCENT INCREASE.  THIS PART IS SOMEWHAT MORE ROUGHLY.

        25  THAT FORMULA IMPLIES THAT IF $50, ROUGHLY, IS THE
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         1  PROFIT-MAXIMIZING PRICE, THAT MICROSOFT MUST BELIEVE THAT

         2  IF IT RAISED ITS PRICE BY ABOUT $10, THEN IT WOULD LOSE

         3  ABOUT 20 PERCENT OF ITS SALES.  IF YOU LOOK AT THE

         4  TESTIMONY OF THE OEM'S AND YOU JUST THINK ABOUT IT, THAT

         5  CAN'T POSSIBLY BE RIGHT.  YOU CAN'T BELIEVE THAT.  IT

         6  WOULD BE BELIEVE IT WOULD LOSE TEN PERCENT IF IT RAISED

         7  THE PRICE ONLY $5, AND THE OEM'S HAVE NO OTHER PLACE TO

         8  GO.

         9           THE CONCLUSION TO BE DRAWN, THEN, IS THAT--TWO

        10  THINGS.  ONE, THIS WHOLE THING HAS NOTHING TO DO WITH

        11  MONOPOLY POWER; AND SECOND, THAT IF THERE IS A CONCLUSION

        12  TO BE DRAWN FROM THE USE OF FORMULAS LIKE THESE IS THAT

        13  MICROSOFT IS NOT, IN FACT, PROFIT-MAXIMIZING SIMPLY IN THE

        14  WAY THAT IT SETS THE PRICE FOR ITS OPERATING SYSTEM,

        15  SOMETHING ELSE IS GOING ON.  AND THAT'S TRUE WHETHER OR

        16  NOT YOU THINK THERE IS MONOPOLY POWER:  SOMETHING ELSE IS

        17  GOING ON.

        18           NOW, RETURNING, THEN, TO THE GENERAL

        19  PROPOSITION--I HAVE SOME OTHER CRITICISMS OF PROFESSOR

        20  SCHMALENSEE'S ANALYSIS IN THIS REGARD, BUT THIS IS THE

        21  MAIN PROPOSITION, THAT IT DOESN'T HAVE ANYTHING TO DO,

        22  REALLY, WITH MONOPOLY POWER.  I SAID THIS MORNING WHAT THE

        23  OTHER THINGS WERE THAT I THOUGHT COULD BE GOING ON.

        24  BY MR. BOIES:

        25  Q.   OKAY.  YOU ALSO SAID, I THINK, THIS MORNING--AND
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         1  CORRECT ME IF I'M WRONG--THAT EVEN IF YOU CONCLUDED THAT

         2  MICROSOFT WAS NOT CHARGING A PROFIT-MAXIMIZING PRICE, THAT

         3  WOULD NOT TELL YOU WHETHER OR NOT MICROSOFT HAD MONOPOLY

         4  POWER; IS THAT CORRECT?

         5  A.   THAT'S RIGHT.

         6           THERE ARE TWO THINGS GOING ON HERE.  ONE

         7  POSSIBILITY IS THAT MICROSOFT IS NOT PROFIT-MAXIMIZING AT

         8  THE MOMENT, PERIOD.  THAT DOESN'T TELL YOU ANYTHING ABOUT

         9  WHAT ITS POWER WOULD BE IF IT DECIDED TO PROFIT-MAXIMIZE.

        10  THAT WOULD BE MONOPOLY POWER THAT WASN'T BEING EXERCISED.

        11           THE OTHER POSSIBILITY IS THAT MICROSOFT IS TAKING

        12  OUT ITS PROFITS AND USING ITS MONOPOLY POWER IN A

        13  DIFFERENT WAY FROM SIMPLY THE WAY IT CHARGES FOR

        14  WINDOWS 95 OR 98.

        15  Q.   AND YOU DESCRIBED THOSE WAYS GENERALLY THIS MORNING;

        16  IS THAT CORRECT?

        17  A.   MOSTLY, YES.

        18  Q.   LET ME ASK YOU ANOTHER QUESTION THAT ARISES FROM

        19  SOMETHING THAT IS IN PROFESSOR SCHMALENSEE'S EXPERT

        20  REPORT.  DO YOU BELIEVE THAT YOU CAN INFER THE ABSENCE OF

        21  MONOPOLY POWER FROM THE FACT THAT THERE ARE INNOVATIONS OR

        22  PRICE DECREASES IF, IN FACT, YOU FIND THAT THERE ARE

        23  INNOVATIONS AND PRICE DECREASES IN A PARTICULAR MARKET?

        24  A.   NO, I DON'T THINK YOU CAN.  LET ME TALK ABOUT

        25  INNOVATIONS, WHICH IS THE OBVIOUS ONE.
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         1           FIRST REMARK, IT IS ABSOLUTELY NOT TRUE THAT

         2  MONOPOLISTS HAVE NO INCENTIVE TO INNOVATE.  IN FACT, UNDER

         3  SOME CIRCUMSTANCES, MONOPOLISTS CAN HAVE GREATER INCENTIVE

         4  TO INNOVATE THAN WOULD OCCUR UNDER COMPETITION.  LET ME

         5  EXPLAIN.

         6           IN THE FIRST PLACE, IF THERE ARE INNOVATIONS THAT

         7  WILL EXPAND DEMAND, AND THE MONOPOLIST IS MAKING A PROFIT

         8  ON THE THINGS THAT IT SELLS, IT MAY MAKE A BIGGER PROFIT.

         9           IN THE SECOND PLACE, IF AN INNOVATION WILL CHANGE

        10  THE ELASTICITY OF DEMAND AND MAKE CONSUMERS LESS

        11  PRICE-SENSITIVE, THE INNOVATION MAY ALLOW THE MONOPOLIST

        12  TO CHARGE A HIGHER PRICE, AND THAT MAY ALSO INCREASE

        13  MONOPOLY PROFITS.

        14           IN THE THIRD PLACE--AND HERE IS WHERE THE

        15  COMPARISON TO COMPETITION COMES ABOUT--YOU HAVE THE

        16  FOLLOWING PROBLEM ABOUT INNOVATION WHICH MAY BE

        17  PARTICULARLY INVOLVED IN WHERE THE IMPORTANCE OF

        18  INTELLECTUAL PROPERTY IS HIGH.

        19           IF I AM ONE OF A THOUSAND FIRMS--HAVING CALLED

        20  FIRMS IT, I GUESS I'M ABOUT NOW TO PERSONALIZE IT--IF I'M

        21  ONE OF THE THOUSAND FIRMS, AND THEY ARE ALL SMALL, AND I

        22  HAVE A GOOD IDEA, AND IF IT IS THE CASE THAT MY INNOVATION

        23  CAN FAIRLY READILY BE IMITATED OR COPIED, THEN I'M GOING

        24  TO HAVE TO WORRY ABOUT WHETHER I SHOULD INNOVATE, BECAUSE

        25  IF I DO, SOME OF THE RETURNS FROM THAT INNOVATION WILL GO
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         1  TO MY COMPETITORS.  THEY WILL GO TO THE PEOPLE WHO COPY

         2  IT.  THAT'S WHY WE HAVE INTELLECTUAL PROPERTY LAWS, IN

         3  PART.

         4           ON THE OTHER HAND, IF I'M A MONOPOLIST, I DON'T

         5  HAVE THAT PROBLEM.  I AM THE INDUSTRY.  IT DOESN'T MATTER

         6  TO ME THAT THE REST OF THE INDUSTRY WILL BENEFIT FROM MY

         7  INNOVATION BECAUSE EITHER I AM THE ENTIRE INDUSTRY OR I'M

         8  SO MUCH OF IT THAT MOST OF THE RETURNS WILL COME BACK TO

         9  ME.  IN THAT CIRCUMSTANCE, A MONOPOLIST WOULD HAVE A

        10  GREATER INCENTIVE TO INNOVATE THAN WOULD OCCUR UNDER MORE

        11  COMPETITIVE CIRCUMSTANCES.

        12           ALL THAT MEANS IS THAT YOU CAN'T LOOK AT AN

        13  INDUSTRY OR A MARKET, AND YOU CAN'T LOOK AT THIS MARKET

        14  AND, FROM MERELY THE FACT THAT INNOVATION IS GOING ON,

        15  CONCLUDE THAT THERE CAN'T BE MONOPOLY POWER.

        16  Q.   LET ME ASK WHAT IS SORT OF THE REVERSE OF THAT

        17  QUESTION.  CAN YOU TELL FROM YOUR ANALYSIS OF THIS

        18  INDUSTRY WHETHER THIS IS AN INDUSTRY IN WHICH, IN YOUR

        19  TERMS, COMPETITION WOULD BENEFIT CONSUMERS?

        20  A.   WELL, OF COURSE I BELIEVE COMPETITION WOULD BENEFIT

        21  CONSUMERS.  THAT IS THE GENERAL PROPOSITION--THAT'S THE

        22  CENTRAL PROPOSITION OF MICROECONOMICS.  THAT IS THE

        23  CENTRAL PROPOSITION--IF I MAY BE SO GRAND, THAT IS THE

        24  CENTRAL PROPOSITION OF WESTERN CAPITALISM, AND IT'S BASED

        25  ON SOME VERY DEEP THEOREMS.
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         1           IT IS TRUE THAT THOSE THEOREMS MOSTLY IGNORE THE

         2  QUESTION OF INNOVATION, BUT BY AND LARGE THERE IS A

         3  PRESUMPTION THAT INNOVATION INCREASES CONSUMERS'

         4  CHOICE--I'M SORRY--THAT COMPETITION INCREASES CONSUMERS'

         5  CHOICE, THAT COMPETITION LEADS TO LOWER PRICES, AND

         6  USUALLY THE COMPETITION LEADS TO BETTER PRODUCTS.

         7  Q.   NOW, YOU HAVE TESTIFIED ABOUT WHAT MICROSOFT DID WHEN

         8  CONFRONTED WITH WHAT YOU HAVE CHARACTERIZED AS A PLATFORM

         9  THREAT OR PLATFORM THREATS.

        10           HAVE YOU ANALYZED THE EXTENT TO WHICH MICROSOFT'S

        11  ACTIONS IN THAT RESPECT HAVE ACTED TO PRESERVE WHAT YOU

        12  DESCRIBED AS ITS MONOPOLY POWER?

        13  A.   WELL, I CERTAINLY THOUGHT ABOUT IT AT SOME LENGTH,

        14  YES.

        15  Q.   AND YOU DISTINGUISH BETWEEN THINKING ABOUT IT AND

        16  ANALYZING IT?

        17  A.   WELL, THE WAY YOU ANALYZE ANYTHING IS TO THINK ABOUT

        18  IT; LET'S PUT IT THAT WAY.

        19  Q.   WHAT HAS YOUR THINKING OR ANALYSIS LED YOU TO

        20  CONCLUDE?

        21  A.   WELL, I DON'T KNOW WHETHER MICROSOFT HAS ACTUALLY

        22  TOTALLY DEFEATED THE PLATFORM THREAT.  IT DOES APPEAR THAT

        23  MICROSOFT HAS GONE FAR ENOUGH, AS REGARDS NETSCAPE, THAT

        24  THE BROWSER, OR NETSCAPE'S BROWSER, IS NO LONGER A SERIOUS

        25  THREAT.
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         1           AS I SAID EARLIER, THERE IS A DOCUMENT INSIDE

         2  MICROSOFT THAT SUGGESTS THAT THEY HAVE WON AND IT'S CLEAR

         3  THAT MICROSOFT HAS DONE VERY WELL IN THAT REGARD.

         4           MICROSOFT HAS, I THINK, ALSO IMPEDED THE

         5  DEVELOPMENT AND SPREAD OF JAVA.  WHETHER THAT HAS

         6  SUCCESSFULLY BLUNTED THE JAVA THREAT AS OPPOSED TO MERELY

         7  SLOWED IT DOWN, I DON'T THINK ONE CAN SAY AT THIS TIME,

         8  BUT I THINK IT CERTAINLY HAS DONE A GOOD DEAL IN THAT

         9  DIRECTION.

        10           BEYOND THAT, MICROSOFT HAS GIVEN SIGNALS TO THE

        11  WORLD, BOTH THROUGH THESE AND THROUGH ITS ACTIONS AS

        12  REGARDS APPLE AND INTEL, MICROSOFT CARES A LOT ABOUT

        13  WHETHER THERE ARE GOING TO BE INNOVATIONS THAT MIGHT, IN

        14  ONE WAY OR ANOTHER, PRESENT A PLATFORM THREAT; AND THAT IF

        15  YOU WANT TO MAKE INNOVATIONS IN THAT DIRECTION, YOU'RE

        16  GOING TO HAVE TO DEAL WITH MICROSOFT IN A VERY, VERY

        17  SERIOUS WAY.  THAT IS ALSO A WAY OF BLUNTING OR PREVENTING

        18  FUTURE PLATFORM THREATS.

        19  Q.   DID YOU ANALYZE THE EXTENT TO WHICH THE BROWSER AND

        20  THE JAVA WERE, IN YOUR WORDS, SERIOUS PLATFORM THREATS TO

        21  MICROSOFT PRIOR TO THE TIME THAT MICROSOFT BEGAN THE

        22  ACTIONS THAT YOU HAVE DESCRIBED?

        23  A.   WELL, YOU KNOW, BECAUSE THEY WERE THREATS, ONE CAN'T

        24  LOOK TO SEE WHETHER THEY WERE ACTIVELY, SO TO

        25  SPEAK--WHETHER THE THREATS HAD REALLY COME INTO BEING AT
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         1  THAT TIME.  THAT'S NOT WHAT A THREAT IS.  A THREAT IS A

         2  THREAT OF SOMETHING THAT'S GOING TO HAPPEN.

         3           IT'S CLEAR THAT MICROSOFT WAS VERY, VERY WORRIED

         4  ABOUT BOTH OF THEM AS A PLATFORM THREAT.

         5           IT'S ALSO CLEAR THAT ELSEWHERE IN THE INDUSTRY

         6  THESE WERE BEING SPOKEN OF AS SOME DAY, ANYWAY, PLATFORM

         7  THREATS.  THERE IS--SOME OF THAT WAS WITHIN NETSCAPE.

         8           CERTAINLY THE PROPONENTS OF JAVA QUITE EXPLICITLY

         9  WANTED TO CREATE, AS IT WERE, AN OPERATING SYSTEM

        10  PLATFORM-FREE METHOD OF HAVING SOFTWARE, AND THEY THOUGHT

        11  THEY WERE GOING TO SUCCEED; AND PERHAPS, OF COURSE, THEY

        12  STILL WILL.

        13  Q.   LET ME ASK YOU TO TURN NOW TO A DOCUMENT THAT WE HAVE

        14  MARKED AS GOVERNMENT EXHIBIT 1445, AND I WOULD ASK YOU TO

        15  IDENTIFY THAT DOCUMENT AND EXPLAIN WHAT IT IS AND, IF YOU

        16  KNOW, WHY IT WAS PREPARED.

        17  A.   WELL, THE LITERAL ANSWER TO YOUR QUESTION IS YES, I

        18  CAN DO BOTH OF THOSE.

        19  Q.   AND WOULD YOU, PLEASE.

        20  A.   YES.

        21           THERE IS ANOTHER EXHIBIT FROM THE ADKNOWLEDGE

        22  DATA WHICH I REFERRED TO AS THE THREE-LINED GRAPH--I

        23  BELIEVE THAT'S GOVERNMENT EXHIBIT 3, BUT I'M DOING THE

        24  EXHIBIT, THEN, FROM MEMORY.

        25  Q.   LET ME PUT UP GOVERNMENT EXHIBIT 3.
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         1  A.   THANK YOU.

         2           THIS WAS AN EXHIBIT THAT COMPARED AOL AND

         3  COMPUSERVE IN THE TOP LINE, ALL ISP'S--THIS IS IE'S SHARE

         4  FOR HITS BY BROWSERS USING AOL AND COMPUSERVE IN THE TOP

         5  LINE--COMING FROM AOL AND COMPUSERVE--FROM ALL ISP'S IN

         6  THE MIDDLE LINE, AND FROM ISP'S LABELED "ISP PARITY" IN

         7  THE BOTTOM LINE.

         8           AND IN CONSIDERING THE BOTTOM LINE, MR. LACOVARA

         9  ASKED ME SOME QUESTIONS ABOUT USE OF WEIGHTED AVERAGE

        10  VERSUS SIMPLE AVERAGE OR USE OF FIXED WEIGHT AVERAGE

        11  AVERAGES.  AND I REPLIED, AND I BELIEVE, THAT THE CORRECT

        12  WAY TO HAVE DONE IT WAS THE WEIGHTED AVERAGE WAY, WHICH IS

        13  THE WAY IN WHICH I DID IT.

        14           AND PERHAPS I COULD SAY A WORD OR TWO AS TO WHY

        15  THAT'S TRUE.

        16  Q.   ALL RIGHT.

        17  A.   AND THEN WE WILL GET TO THE EXHIBIT 1445 IN A MINUTE.

        18  Q.   AND JUST TO BE CLEAR, WHEN YOU TALK ABOUT USING THE

        19  WEIGHTED AVERAGE METHOD, YOU'RE TALKING ABOUT WHICH LINE?

        20  A.   FOR THIS PURPOSE, I'M GOING TO TALK ABOUT THE BOTTOM

        21  LINE.

        22  Q.   THE BOTTOM LINE, THE BLUE LINE?

        23  A.   YES.

        24  Q.   AND THIS WAS THE EXHIBIT ALREADY IN EVIDENCE, AND

        25  YOU'RE NOW EXPLAINING WHY IT WAS RIGHT TO USE THE WEIGHTED
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         1  AVERAGE APPROACH?

         2  A.   YES.

         3           BASICALLY, WHAT I THINK ONE OUGHT TO BE

         4  INTERESTED IN IS THE QUESTION OF WHAT BROWSERS ARE CHOSEN

         5  IN ONE WAY OR ANOTHER BY CUSTOMERS OF ISP'S WHERE THERE

         6  ISN'T A CONTRACTUAL ARRANGEMENT WITH EITHER NETSCAPE OR

         7  MICROSOFT BECAUSE THAT PRESENTS SOMETHING OF A CONTROL

         8  GROUP.

         9           NOW, IF THE CUSTOMERS DID THE CHOOSING

        10  THEMSELVES, THEN IT WOULD BE THE CASE THAT YOU CARE MOST

        11  ABOUT THE BROWSER CHOSEN BY MOST OF THE CUSTOMERS.

        12           OR TO PUT IT DIFFERENTLY, IF WHAT HAPPENED HERE

        13  WAS THAT THE ISP'S ALL OFFERED THE CUSTOMER THE COMPLETELY

        14  FREE CHOICE, THEN WHAT YOU WOULD CARE ABOUT WOULD BE THE

        15  FOLLOWING:  IF THERE WERE TWO ISP'S AND ONE OF THEM HAS

        16  TWICE AS MANY CUSTOMERS THAN THE OTHER, THEN YOU WOULD

        17  WANT TO WEIGHT THAT TWICE AS HEAVILY BECAUSE YOU WOULD

        18  HAVE TWICE AS MANY PEOPLE MAKING THE CHOICE.  NOW, WE

        19  DON'T KNOW ABOUT THE NUMBER OF CUSTOMERS HERE, BUT WE DO

        20  KNOW ABOUT THE NUMBER OF HITS, AND IT'S A FAIR PRESUMPTION

        21  THAT'S ROUGHLY IN PROPORTION.

        22           THERE IS ONE WRINKLE ON THIS, WHICH ACTUALLY

        23  MAKES ONE WANT TO BE THINKING ABOUT SOMETHING ELSE, AND

        24  THAT IS, I DON'T KNOW, BUT IT MAY BE THE CASE THAT THESE

        25  ISP'S MADE THE CHOICES--EVEN THOUGH THEY WEREN'T
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         1  CONTRACTUALLY RESTRICTED, MADE CHOICES AS THE DEFAULT

         2  BROWSER THAT WERE PRESENTED TO THEIR CUSTOMERS.  AND

         3  THERE, I THINK, THERE IS THE SAME KIND OF PRESUMPTION.

         4  THE ISP PRESUMABLY MAKES THE CHOICE THAT IT THINKS IS IN

         5  THE INTEREST OF ITS CUSTOMERS BECAUSE IT'S OUT TO SERVE

         6  ITS CUSTOMERS, AND THAT'S THE WAY YOU COMPETE.  IN THAT

         7  CASE YOU CARE ABOUT THE ISP WHICH HAS A LOT OF CUSTOMERS

         8  MORE THAN YOU CARE ABOUT THE ISP THAT HAS A LITTLE

         9  CUSTOMER.  THAT'S THE REASON FOR USING A WEIGHTED AVERAGE

        10  RATHER THAN AN UNWEIGHTED AVERAGE.

        11           AND WHAT'S MORE, IF THE WEIGHTS CHANGE--THAT IS,

        12  IF ONE OF THEM GROWS WELL IN SIZE RELATIVE TO THE OTHER,

        13  YOU WANT TO EMPHASIZE IT MORE RELATIVE TO THE OTHER.

        14           NOW, THE EXHIBIT 1445 IS PREPARED FOR A RELATED

        15  PURPOSE.  IT DID OCCUR TO ME TO SEE WHETHER IN TERMS OF

        16  THE CONCLUSIONS TO BE DRAWN FROM PLAINTIFF'S EXHIBIT 3 IT

        17  MAKES ONE DIFFERENCE--MAKES ANY DIFFERENCE AT ALL IF YOU

        18  ADOPT A DIFFERENT WAY OF DOING THE AVERAGING.  AND THE

        19  ANSWER TURNS OUT TO BE THAT NO, IT MAKES A SMALL

        20  QUANTITATIVE DIFFERENCE, BUT THE QUALITATIVE CONCLUSION

        21  REMAINS THE SAME; NAMELY, NO MATTER HOW DO YOU THIS

        22  AVERAGING, IT TURNS OUT THAT IE'S SHARE OF THE ISP PARITY

        23  CUSTOMERS GREW MUCH MORE SLOWLY THAN ITS SHARE OF

        24  CUSTOMERS OF ALL ISP'S TOGETHER, AND MUCH, MUCH, MUCH MORE

        25  SLOWLY THAN ITS SHARE OF CUSTOMERS OF AOL.
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         1  Q.   AND IS THAT WHAT YOU HAVE PREPARED GOVERNMENT EXHIBIT

         2  1445 TO SHOW?

         3  A.   YES.  GOVERNMENT EXHIBIT 1445 SHOWS, IN ADDITION TO

         4  THE ORIGINAL THREE LINES, WHAT YOU GET IF YOU USE JUST A

         5  SIMPLE UNWEIGHTED AVERAGE AND WHAT YOU GET IF YOU USE TWO

         6  FIXED WEIGHTS AVERAGE, ONE WEIGHTED BY THE SHARE OF HITS

         7  IN THE FIRST THREE MONTHS OF THE PERIOD AND THE OTHER

         8  WEIGHTED BY THE SHARE OF HITS IN THE LAST THREE MONTHS OF

         9  THE PERIOD.

        10           MR. BOIES:  YOUR HONOR, WE HAVE JUST FURNISHED

        11  THIS CHART TO COUNSEL FOR MICROSOFT TODAY BECAUSE IT WAS

        12  PREPARED UNDER DR. FISHER'S DIRECTION LAST NIGHT.  I WOULD

        13  OFFER THE EXHIBIT AT THIS TIME, SUBJECT TO A MOTION TO

        14  STRIKE, AFTER THEY HAVE HAD AN OPPORTUNITY TO VERIFY THE

        15  ACCURACY OF THE ARITHMETIC.

        16           MR. LACOVARA:  IN ORDER TO MAKE SURE THE

        17  GOVERNMENT RESTS TODAY, YOUR HONOR, WE WILL TAKE IT ON

        18  THAT BASIS.  WE WILL NOT OBJECT SUBJECT TO THE MOTION TO

        19  STRIKE.

        20           THE COURT:  ALL RIGHT.  GOVERNMENT'S EXHIBIT 1445

        21  IS ADMITTED.

        22                         (GOVERNMENT'S EXHIBIT NO. 1445 WAS

        23                          ADMITTED INTO EVIDENCE.)

        24           MR. LACOVARA:  COULD YOU ALSO MOVE IN 1480?

        25           MR. BOIES:  YES.
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         1           AND WE ALSO OFFER GOVERNMENT EXHIBIT 1480, WHICH

         2  IS THE BACKUP FROM WHICH EXHIBIT 1445 WAS PREPARED.

         3           MR. LACOVARA:  NO OBJECTION WITH THE SAME

         4  PROVISO, YOUR HONOR.

         5           THE COURT:  GOVERNMENT'S 1480 IS ADMITTED.

         6                         (GOVERNMENT'S EXHIBIT NO. 1480 WAS

         7                          ADMITTED INTO EVIDENCE.)

         8           MR. BOIES:  WITH COUNSEL'S PERMISSION, I'M GOING

         9  TO LEAD A LITTLE BIT IN THE NEXT COUPLE OF QUESTIONS SO

        10  THAT WE ARE SURE WE DON'T INFRINGE ON THE MATERIAL THAT IS

        11  IN CAMERA.

        12  BY MR. BOIES:

        13  Q.   IS IT CORRECT, PROFESSOR FISHER, THAT YOU HAVE

        14  CONCLUDED FROM THE DATA THAT YOU HAVE REVIEWED THAT THERE

        15  HAS BEEN SIGNIFICANT PRICE DISCRIMINATION BY MICROSOFT IN

        16  MARKETING WINDOWS TO OEM'S?

        17  A.   YES.

        18  Q.   AND AM I CORRECT ALSO THAT YOU HAVE CONCLUDED THAT

        19  THERE HAS BEEN SIGNIFICANT PRICE INCREASES IN THE PRICE

        20  CHARGED BY MICROSOFT FOR ITS OPERATING SYSTEM?

        21  A.   YES.

        22  Q.   WHAT CONCLUSIONS DO YOU DRAW FROM THOSE TWO

        23  OBSERVATIONS?

        24  A.   WELL, LET'S START WITH THE ONE WHICH IS EASY AND

        25  WHICH, I'M QUITE SURE, DOESN'T INVOLVE SECRECY.
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         1           THE FACT THAT THERE IS PRICE DISCRIMINATION

         2  SUGGESTS TO ME, OR LEADS ME TO CONCLUDE, THAT MICROSOFT

         3  HAS POWER.  THE ABILITY TO CHARGE DIFFERENT PRICES

         4  TYPICALLY MEANS THAT IF THE LOW PRICE IS REMUNERATIVE,

         5  THAT THE HIGH PRICE HAS THE PROPERTY THAT IS MORE THAN

         6  REMUNERATIVE, AND THAT THERE ARE SUPERNORMAL PROFITS BEING

         7  EARNED.

         8           IT IS ALSO, I THINK, THE CASE THAT THIS IS PART

         9  OF A SYSTEM IN WHICH MICROSOFT INDUCES THE OEM'S, SHALL WE

        10  SAY, TO DO CERTAIN THINGS THAT MICROSOFT WISHES THEM TO

        11  DO, BUT I'M NOT GOING TO TALK ABOUT WHAT THOSE ARE.

        12           NOW, AS TO THE PRICE INCREASES...

        13  Q.   CAN YOU STATE IT--

        14  A.   I'M WORKING ON IT.

        15  Q.   --WITHOUT TYING IT TO SPECIFIC PIECES OF INFORMATION

        16  THAT WAS DISCUSSED IN CAMERA?  IF YOU CAN'T, WE WILL GO

        17  BACK IN CAMERA.  BUT WHAT I WANTED TO DO, IF POSSIBLE, IS

        18  GET A GENERAL STATEMENT OF WHAT YOU CONCLUDE FROM THE DATA

        19  WITHOUT DISCUSSING THE UNDERLYING DATA ITSELF, IF THAT'S

        20  POSSIBLE.

        21  A.   WELL, LET ME ASK A QUESTION, AND PRESUMABLY, I DON'T

        22  KNOW WHETHER MR. LACOVARA WILL HAVE A VIEW ABOUT THIS, BUT

        23  IF HE DOES, WE CAN--THE TWO OF YOU AND HIS HONOR CAN

        24  DECIDE THIS, WHICH IS:  AM I PERMITTED TO DISCUSS

        25  EITHER/OR BOTH OF THE FOLLOWING:
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         1           A, THE CHANGE IN THE PRICE OF WINDOWS 95;

         2           AND B, THE RELATION OF THE OVERALL CHANGE IN THAT

         3  PRICE TO THE OVERALL PRICE OF WINDOWS 98 WITHOUT

         4  MENTIONING THE PRICE THAT'S CHARGED TO ANY PARTICULAR OEM?

         5           MR. LACOVARA:  I THINK, YOUR HONOR, FOR THE

         6  REASON I STATED YESTERDAY, OUR POSITION WOULD BE THAT THAT

         7  WOULD HAVE TO BE IN CAMERA BECAUSE IN CROSS-EXAMINATION WE

         8  HAVE AN ALLEGATION ON A PUBLIC RECORD THAT COULD NOT BE

         9  REBUTTED EXCEPT IN CAMERA.

        10           THE COURT:  WHAT'S YOUR PLEASURE?

        11           MR. BOIES:  YOUR HONOR, LET ME GO TO THE LAST TWO

        12  QUESTIONS, ONE VERY SHORT ONE AND ONE A LITTLE LONGER THAT

        13  WON'T RAISE THIS, AND THEN WE WILL GO IN CAMERA.

        14           THE COURT:  ALL RIGHT.

        15  BY MR. BOIES:

        16  Q.   THE LAST TWO QUESTIONS THAT I'M SURE DO NOT RAISE

        17  CLAIMS OF CONFIDENTIALITY ARE, FIRST, THE SHORT QUESTION.

        18  MR. LACOVARA HAS SUGGESTED TO YOU IN CROSS-EXAMINATION

        19  THAT NETSCAPE MAY HAVE KNOWN THAT MICROSOFT PLANNED TO

        20  GIVE AWAY THE BROWSER OR TIE THE BROWSER TO THE OPERATING

        21  SYSTEM AT VARIOUS DIFFERENT POINTS IN TIME.

        22           DOES IT MATTER TO YOUR ANALYSIS WHEN NETSCAPE

        23  FIRST BELIEVED OR CAME TO KNOW THAT MICROSOFT PLANNED TO

        24  DO EITHER OR BOTH OF THOSE THINGS?

        25  A.   SURELY NOT.
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         1           THIS ISN'T THE CASE ABOUT DAMAGES TO NETSCAPE, IN

         2  WHICH CASE ONE COULD ARGUE, I SUPPOSE, THAT NETSCAPE OUGHT

         3  TO HAVE KNOWN WHAT WAS GOING TO HAPPEN.  THIS IS A CASE

         4  ABOUT DAMAGES TO COMPETITION.

         5           MICROSOFT'S ACTIONS, AS REGARDED ITS BROWSER,

         6  INCLUDING THE BUNDLING AND GIVING IT AWAY FOR FREE, WERE

         7  DIRECTED AT PRESERVING ITS PLATFORM MONOPOLY.  WHETHER

         8  NETSCAPE BELIEVED THAT WAS ACTUALLY GOING TO HAPPEN OR

         9  NOT, MICROSOFT THREATENED TO DO IT, MICROSOFT DID DO IT,

        10  AND THE RESULT WAS TO BLUNT, AT LEAST, THAT PARTICULAR

        11  THREAT.

        12           SUPPOSE, FOR INSTANCE, THAT NETSCAPE HAD, IN

        13  FACT, BELIEVED IT VERY EARLY AND THAT IT, THEREFORE,

        14  DECIDED TO STAY OUT OF THE BROWSER BUSINESS?  THAT

        15  WOULDN'T HAVE MADE IT ANY LESS ANTICOMPETITIVE.

        16  Q.   THE SECOND QUESTION THAT PERHAPS HAD A SLIGHTLY

        17  LONGER ANSWER IS, MR. LACOVARA, IN CROSS-EXAMINATION,

        18  REFERENCED YOUR WORK IN CONNECTION WITH THE IBM

        19  LITIGATION.  DO YOU RECALL THAT?

        20  A.   I DO.

        21  Q.   AND--

        22  A.   THAT WAS 13 YEARS.  THAT WOULD BE A SOMEWHAT LONGER

        23  ANSWER.

        24  Q.   WELL, COULD YOU GIVE US A BRIEF ANALYSIS OF WHY YOU

        25  BELIEVED THIS CASE IS DIFFERENT FROM THE IBM CASE.
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         1  A.   YES, I CERTAINLY CAN.  LET ME BEGIN BY EXPLAINING IN

         2  WHAT REGARD ONE MIGHT THINK IT WAS SIMILAR, AND I WILL

         3  EXPLAIN WHY THE SIMILARITY REALLY ISN'T THERE.

         4           BOTH THIS CASE AND THE IBM CASE INVOLVED ISSUES

         5  OF BUNDLING.  NO SEPARATE CHARGE FOR CERTAIN FEATURES THAT

         6  WERE OFFERED TOGETHER WITH A PACKAGE.  AND TO UNDERSTAND

         7  WHAT HAPPENED IN THE CASE OF IBM, I NEED TO DESCRIBE A

         8  LITTLE ABOUT WHAT THOSE FEATURES WERE AND WHAT HAPPENED.

         9           THERE WERE TWO SETS OF INCIDENTS IN WHICH

        10  BUNDLING WAS AN ISSUE.  THE FIRST OF THESE WAS A PRACTICE

        11  WHICH IBM AND NEARLY ALL OTHER COMPUTER MANUFACTURERS

        12  FOLLOWED UP UNTIL 1968, WHICH WAS THE PRACTICE OF OFFERING

        13  SOFTWARE AND SERVICES, PARTICULARLY THE SERVICES OF

        14  SYSTEMS ENGINEERS, AT NO SEPARATE CHARGE.  YOU BOUGHT AN

        15  IBM SYSTEM, YOU GOT THOSE SERVICES FOR FREE.  THE ENGINEER

        16  WOULD STAY WITH YOU UNTIL THE SYSTEM WORKED.  AND YOU ALSO

        17  GOT SOME SOFTWARE AND EDUCATIONAL SERVICES FOR FREE.

        18           THE SECOND SET INVOLVED HARDWARE.  IN THE EARLY

        19  1970S, THERE WERE BASICALLY TWO OCCASIONS IN WHICH IBM

        20  BEGAN OFFERING, FOR NO SEPARATE CHARGE, HARDWARE THAT HAD

        21  PREVIOUSLY BEEN OUTSIDE THE CENTRAL PROCESSOR AND WAS NOW

        22  TAKEN INTO THE CENTRAL PROCESSOR.  ONE OF THOSE INVOLVED

        23  STORAGE CONTROLLERS AS DISK DRIVE AND OTHER CONTROLLERS,

        24  AND THE OTHER INVOLVED MEMORY.  AND I WILL COME BACK TO

        25  THOSE IN A MINUTE.  I WANT TO START WITH THE BUNDLING OF
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         1  SOFTWARE AND SERVICES.

         2           A, A LESS IMPORTANT POINT.  THERE WERE QUITE GOOD

         3  REASONS TO BELIEVE THAT CONSUMERS DESIRED THE BUNDLING OF

         4  SERVICES WITH THE HARDWARE, AT LEAST, WHEN IT FIRST BEGAN.

         5  MOST PEOPLE NOW DON'T REMEMBER THAT THERE WAS A TIME WHEN

         6  CONSUMERS WERE VERY LARGE, VERY UNFAMILIAR FRIGHTENING

         7  BEASTS AS OPPOSED TO THE VERY SMALL, VERY FAMILIAR

         8  FRIGHTENING BEASTS THAT THEY HAVE SINCE BECOME.  AND WHAT

         9  IBM WAS SELLING, AND WHAT OTHER MANUFACTURERS WERE

        10  SELLING, WAS THE ASSURANCE THAT THIS THING WOULD WORK AND

        11  SOLVE YOUR PROBLEMS, AND THEY WOULD PROVIDE ENOUGH SUPPORT

        12  TO MAKE SURE THAT THAT WOULD HAPPEN.  THEY WERE SELLING,

        13  IN EFFECT, AN INSURANCE POLICY THAT THE THING WOULD WORK.

        14  AND IN THE EARLY DAYS, ALL COMPUTER MANUFACTURERS DID

        15  THAT, AND CUSTOMERS FOUND IT REASONABLY DESIRABLE.

        16           I MAY ALSO ADD THAT THE PROPERTY RIGHTS FOR

        17  SOFTWARE WERE NOT SO WELL-DEFINED AT THIS TIME AS THEY ARE

        18  NOW, SO THERE WERE PROBLEMS ABOUT HOW YOU WOULD SELL

        19  SOFTWARE SEPARATELY, BUT THAT'S A MINOR POINT.

        20           AS TIME WENT ON, CUSTOMERS BECAME MORE

        21  SOPHISTICATED.  AND, OF COURSE, THERE AROSE GROUPS OF

        22  CUSTOMERS, AND THEN MORE AND MORE CUSTOMERS, WHO DIDN'T

        23  NEED THE INSURANCE POLICY; THEY COULD DO IT FOR

        24  THEMSELVES.  AND WHEN THAT HAPPENED, IBM BEGAN TO UNBUNDLE

        25  IT.  IT BEGAN TO UNBUNDLE IT IN JUNE OF 1968.  AS I SAY,
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         1  THAT'S THE LESSER POINT, THAT THERE WAS A REASON TO

         2  BELIEVE, A DIRECT REASON TO BELIEVE, THE CONSUMERS

         3  BENEFITED FROM THIS.

         4           BUT THERE IS A MUCH MORE IMPORTANT POINT.  IBM

         5  HAD COMPETITION IN COMPUTER SYSTEMS.  IF IT WERE THE CASE,

         6  OR HAD IT BEEN THE CASE, THAT THE CONSUMERS HADN'T WANTED

         7  THE BUNDLE, THEN IT WOULD HAVE BEEN OPEN TO COMPETITORS.

         8  IT WOULD HAVE BEEN AN ADVANTAGE TO COMPETITORS TO ENTER OR

         9  EXPAND AND SAY, "HEY, YOU CAN GET THE COMPUTER YOU WANT,

        10  AND YOU DON'T HAVE TO TAKE THIS EXTRA BUNDLE.  WHY PAY FOR

        11  SOMETHING YOU DON'T ACTUALLY NEED?"  THAT'S NOT WHAT

        12  HAPPENED.

        13           AS A MATTER OF FACT, WHEN IBM ANNOUNCED IT WOULD

        14  UNBUNDLE, HONEYWELL, ONE OF ITS COMPETITORS, TOOK OUT A

        15  BIG AD THAT SAID, "DON'T LET THEM TO TAKE IT AWAY.  WE

        16  STILL OFFER THE GREAT BIG BUNDLE OF JOY."

        17           NOW I COME TO THE HARDWARE PARTS AND WILL COME

        18  BACK AND COMPARE THAT TO THIS CASE.

        19           THE TWO KINDS OF HARDWARE BUNDLING THAT OCCURRED

        20  IN THE 1970S INVOLVED TAKING INSIDE THE CPU THINGS THAT

        21  HAD PREVIOUSLY BEEN OUTSIDE THE CPU.  ONE WAS, AS I SAID,

        22  ONE WAS CERTAIN KINDS OF STORAGE CONTROLLERS, AND THE

        23  OTHER WAS MORE MEMORY, MORE MINIMUM MEMORY.

        24           ON THE WHOLE, THESE THINGS WERE SEPARATELY

        25  PRICED.  THAT'S ONE OF THE THINGS THAT DISTINGUISHED IT.
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         1  YOU DIDN'T HAVE TO TAKE THEM.  YOU COULD BUY THEM

         2  SEPARATELY.

         3           SECONDLY, THEY WERE PART OF A MAJOR THEME IN THE

         4  DEVELOPMENT OF COMPUTERS, A THEME THAT HAS CONTINUED TO

         5  THIS DAY, WHICH, AFTER 20 YEARS OF KNOWING ABOUT IT, STILL

         6  REMAINS THE SINGLE MOST AMAZING FACT THAT I KNOW ABOUT

         7  COMPUTERS.  THE UPPER LIMIT TO SPEED IN THE UNIVERSE IS

         8  THE SPEED OF LIGHT.  A LIGHT TRAVELS AT ABOUT 186,000

         9  MILES A SECOND.  BUT IN A MILLIONTH OF A SECOND, THAT

        10  MEANS IT TRAVELS ABOUT THREE INCHES.  AND ELECTRICAL

        11  IMPULSES, THEREFORE, CAN ONLY TRAVEL ABOUT THREE INCHES IN

        12  A MILLIONTH OF A SECOND.

        13           BUT COMPUTER SPEEDS ARE MEASURED IN MILLIONTHS OF

        14  A SECOND NOW IN MUCH SHORTER TIME, AND THAT HAS MEANT THAT

        15  THROUGHOUT THE HISTORY OF COMPUTER DESIGN, IT'S BEEN VERY,

        16  VERY, VERY IMPORTANT TO SHORTEN THE DISTANCES.  THAT'S WHY

        17  THERE IS THE EMPHASIS ON MINIATURIZATION.  TAKING THESE

        18  THINGS INSIDE THE CPU WAS PART OF A PROCESS THAT GREATLY

        19  IMPROVED THE SPEED WITH WHICH THESE THINGS COULD HAPPEN.

        20           OKAY.  NOW TO THE MORE IMPORTANT POINT.  IBM, AS

        21  I SAID BEFORE, HAD COMPETITION.  AND INDEED, BY THE MIDDLE

        22  OF THE 1970S, IT HAD WHAT'S CALLED "PLUG-COMPATIBLE

        23  COMPETITION."  BY THE MID 1970S, IT WAS THE CASE THAT

        24  EVERY PIECE OF IBM HARDWARE ESSENTIALLY COULD BE GOTTEN

        25  FROM SOMEBODY ELSE, NOT FROM IBM, FROM OTHER SOURCES SUCH
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         1  AS TELEX OR MEMOREX FOR DISK DRIVES, AND AMDAHL AND OTHERS

         2  FOR CENTRAL PROCESSORS.

         3           IF IBM ACTIONS HAD NOT BENEFITED CONSUMERS, THEN

         4  IT WOULD HAVE FOUND THOSE UNPROFITABLE IN THE SENSE THAT

         5  IT THEN WOULD HAVE BEEN OPEN TO THESE OTHER PEOPLE, THE

         6  PLUG-COMPATIBLE PEOPLE, TO COME IN AND SAY, "OKAY, YOU

         7  DON'T WANT THESE THINGS BUNDLED INSIDE THE CPU.  HERE IS A

         8  CPU FOR YOU THAT DOESN'T HAVE THEM."  AND IF THAT HAD BEEN

         9  SOMETHING CUSTOMERS WANTED, CUSTOMERS WOULD HAVE TAKEN IT,

        10  AND IBM WOULD HAVE LOST MONEY.

        11           NOW, THE PARALLEL TO THE PRESENT CASE IS REALLY

        12  QUITE REMARKABLE.

        13           TO IMAGINE THAT THAT IS THE KIND OF CONSTRAINT

        14  THAT OPERATES ON MICROSOFT WHEN IT BUNDLES THE BROWSER,

        15  YOU HAVE TO BELIEVE THAT THERE IS--THAT THERE ARE PEOPLE

        16  OUT THERE CAPABLE OF SAYING, "YOU DON'T WANT AN INTEGRATED

        17  BROWSER?  YOU DON'T HAVE TO HAVE AN INTEGRATED BROWSER.

        18  HERE IS A COMPLETE CLONE OF WINDOWS WHICH WE CAN PRODUCE

        19  FOR YOU RIGHT AWAY, EXCEPT THAT IS DOESN'T HAVE A

        20  BROWSER."

        21           THAT'S NOT GOING TO HAPPEN.  THERE ISN'T ANYBODY

        22  OUT THERE WHO CAN PRODUCE INSTANTLY OR EVEN WITHOUT A LOT

        23  OF EFFORT A COMPLETE CLONE OF WINDOWS.  THERE IS A BIG,

        24  BIG BARRIER TO ENTRY INTO OPERATING SYSTEMS.  AND THERE

        25  WASN'T A BIG, BIG BARRIER TO ENTRY OF ANYTHING LIKE THE
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         1  SAME SORT INTO THE PRODUCTION OF IBM-LIKE HARDWARE.

         2           THAT BIG BARRIER TO ENTRY, THE APPLICATIONS

         3  BARRIER TO ENTRY, MEANS THAT MICROSOFT'S ACTIONS IN

         4  BUNDLING THE BROWSER CAN'T BE DEFEATED IF CONSUMERS DON'T

         5  LIKE IT BY PEOPLE COMING IN AND OFFERING THE MICROSOFT

         6  PRODUCT, IN EFFECT, OR SERIOUS SUBSTITUTE FOR THE

         7  MICROSOFT PRODUCT, WITHOUT THE BUNDLED BROWSER.

         8           THAT'S WHY MICROSOFT CAN TAKE THESE ACTIONS AND

         9  GET AWAY WITH IT AND USE THEM TO PRESERVE, IN FACT, THE

        10  OPERATIONS--THE APPLICATIONS BARRIER TO ENTRY INTO

        11  OPERATING SYSTEMS.

        12  Q.   LET ME ASK YOU ANOTHER QUESTION ABOUT THAT.  YOU HAVE

        13  SAID THAT ONE OF THE THINGS THAT MICROSOFT IS DOING IN

        14  BROWSERS IS NOT ONLY ATTEMPTING TO MONOPOLIZE THE BROWSER

        15  MARKET, BUT IS ATTEMPTING TO ELIMINATE A THREAT TO THE

        16  OPERATING SYSTEM MARKET.

        17  A.   I THINK THAT'S THE MAIN THING IT'S DOING.

        18  Q.   IN CONNECTION WITH WHAT IBM WAS CHARGED WITH, WAS IBM

        19  CHARGED WITH ATTEMPTING TO ELIMINATE A THREAT TO ITS

        20  ALLEGED MONOPOLY?

        21  A.   NOT ON THOSE ACTIONS.  IBM WAS CHARGED WITH TRYING

        22  SIMPLY TO MONOPOLIZE IN ONE CASE THE MARKET FOR DISK

        23  CONTROLLERS AND THE OTHER CASE THE MARKET FOR MEMORY.  AND

        24  DISK CONTROLLERS BECAME OBSOLETE, BUT THERE WERE PLENTY OF

        25  PEOPLE MAKING MEMORY, AND PLENTY OF PEOPLE WENT ON MAKING
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         1  DISKS.

         2  Q.   I SAID I HAD ONLY TWO QUESTIONS.  I ACTUALLY, I

         3  THINK, MAY HAVE ONE MORE.

         4           I THINK I TOUCHED ON THIS EARLIER, BUT IN TERMS

         5  OF WHAT MICROSOFT GETS BACK FROM ITS BROWSER--AND YOU HAVE

         6  ALREADY ASSESSED WHY YOU DON'T THINK THAT IT GETS BACK OR

         7  CAN GET BACK ENOUGH TO MAKE IT A PROFITABLE VENTURE, BUT

         8  IN ASSESSING HOW MUCH IT GETS BACK AND WHERE IT GETS IT

         9  BACK, WHAT IS THE RELEVANCE OF THE EXTENT TO WHICH

        10  MICROSOFT SPENDS MONEY IN ORDER TO GET THE BROWSER ADOPTED

        11  BY PEOPLE--AND YOU GAVE NCOMPASS AS AN EXAMPLE, OR

        12  AOL--WHERE THEY'RE NOT GOING TO THE ANCILLARY REVENUE, IF

        13  THERE IS ANY?

        14  A.   WELL, THEY CAN'T BE DOING THAT, AT LEAST IN ANY

        15  DIRECT FASHION, IN ORDER TO EARN ANCILLARY REVENUES.  I

        16  SUGGESTS QUITE STRONGLY THAT THEY ARE DOING IT FOR SOME

        17  OTHER REASON, THAT THEY FIND IT ULTIMATELY PROFITABLE AND,

        18  I THINK, ULTIMATELY PROFITABLE FOR ANTICOMPETITIVE

        19  REASONS, ULTIMATELY PROFITABLE TO DISTRIBUTE THE BROWSER

        20  AT COST TO THEM, EVEN IF THAT PARTICULAR DISTRIBUTION

        21  DOESN'T BRING IN A LOT OF THE ANCILLARY REVENUES.

        22           MR. BOIES:  YOUR HONOR, I HAVE REACHED AS FAR AS

        23  I CAN SAFELY GO WITHOUT INFRINGING ON, OR AT LEAST

        24  ARGUABLY INFRINGING ON, WHAT IS IN THE IN-CAMERA RECORD.

        25           THE COURT:  ALL RIGHT.
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         1           MR. LACOVARA:  YOUR HONOR, MAY I ASK HOW MUCH

         2  MR. BOIES INTENDS TO DO IN CAMERA, GIVEN THE LATENESS OF

         3  THE HOUR AND THE FACT I THOUGHT THAT'S WHAT WE WERE DOING

         4  YESTERDAY WHEN WE HAD THE WHOLE PROCEEDING ON THE SUBJECT?

         5           MR. BOIES:  I HAVE GOT ABOUT TEN MINUTES.  I

         6  THINK I COULD PROBABLY DO IT RIGHT HERE BY GIVING THE

         7  WITNESS CHARTS AND SIMPLY ASKING HIM WHAT HE CONCLUDES

         8  FROM THE CHARTS.  THE COURT WOULD HAVE THE CHARTS IN FRONT

         9  OF IT, THE WITNESS WOULD HAVE THE CHARTS IN FRONT OF HIM,

        10  BUT THE PUBLIC WOULD NOT HAVE THE CHARTS AND WOULD NOT

        11  HAVE REVEALED TO IT THAT CONFIDENTIAL INFORMATION.

        12           I WOULD SAY THAT THE IDEA THAT SOME OF THESE

        13  THINGS ARE CONFIDENTIAL, WHEN WHAT WE ARE SIMPLY DOING IS

        14  REBUTTING EXACTLY WHAT IS IN SOME OF MICROSOFT'S PRESS

        15  RELEASES AND IN TERMS NO MORE SPECIFIC THAN WHAT IS IN

        16  MICROSOFT'S PRESS RELEASES, YOU KNOW, IS NOT SOMETHING

        17  THAT I'M IN TOTAL AGREEMENT ON.  I THINK I COULD DO THIS

        18  FROM MY PRESENT PURPOSES ENTIRELY ON THE PUBLIC RECORD

        19  WITHOUT INFRINGING ON ANY LEGITIMATE CLAIM OF

        20  CONFIDENTIALITY.

        21           MR. LACOVARA:  YOUR HONOR, OUR POSITION IS I

        22  DON'T KNOW WHAT THE QUESTIONS ARE, CERTAINLY, BUT I

        23  UNDERSTOOD THAT WE WERE GOING TO HAVE A PROCEEDING ABOUT

        24  THIS SUBJECT IN CAMERA YESTERDAY.  I SEE THE TIME IS AFTER

        25  3:00 ALREADY.
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         1           THE COURT:  I THINK OUT OF AN ABUNDANCE OF

         2  CAUTION, WE WILL CLOSE THE COURT AND TAKE YOUR DIRECT,

         3  MR. LACOVARA'S CROSS ON THE IN-CAMERA DIRECT, AND THEN

         4  REOPEN THE COURTROOM TO CONCLUDE.

         5           MR. BOIES:  VERY WELL, YOUR HONOR.

         6           MR. LACOVARA:  YES, YOUR HONOR.

         7           THE COURT:  TEN MINUTES OR SO.

         8           (BRIEF RECESS.)

         9           (END OF PROCEEDINGS IN OPEN COURT.)

        10           (PAGES 41 THROUGH 60 UNDER SEAL)

        11

        12

        13

        14

        15

        16

        17

        18

        19

        20

        21

        22

        23

        24

        25
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         1     (PAGES 41 - 60 UNDER SEAL/PROCEEDINGS IN OPEN COURT.)

         2           THE COURT:  ALL RIGHT.  ANY FURTHER QUESTIONS ON

         3  THE PUBLIC RECORD, MR. BOIES?

         4           MR. BOIES:  NO, YOUR HONOR.

         5           THE COURT:  VERY WELL.  MR. LACOVARA, IF YOU WILL

         6  PICK A TIME IN THE VICINITY OF 4:30 THAT YOU FIND

         7  CONVENIENT TO INTERRUPT YOUR CROSS-EXAMINATION, PLEASE DO

         8  SO.

         9           MR. LACOVARA:  I SHALL DO SO, YOUR HONOR.

        10                 FURTHER RECROSS-EXAMINATION

        11  BY MR. LACOVARA:

        12  Q.   ONCE MORE INTO THE BREACH, DR. FISHER.

        13           YOU WERE ASKED BY MR. BOIES EARLIER TODAY WHETHER

        14  YOU HAD READ THE TESTIMONY OF DEAN SCHMALENSEE, AND YOU

        15  TESTIFIED YOU HAD NOT; CORRECT?

        16  A.   CORRECT.

        17  Q.   HAVE YOU READ THE TESTIMONY OF ANY OTHER MICROSOFT

        18  WITNESSES, THE WRITTEN DIRECT TESTIMONIES, THAT WERE FILED

        19  LAST WEEK?

        20  A.   NO.

        21  Q.   HAVE YOU DISCUSSED THE SUBSTANCE OF THE TESTIMONY OF

        22  ANY OF THOSE WITNESSES SINCE THEY WERE--SINCE THE

        23  TESTIMONY WAS FILED?

        24  A.   NO.

        25  Q.   NOW, I WOULD LIKE TO ASK A FEW QUESTIONS ABOUT SOME
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         1  TESTIMONY YOU GAVE TODAY IN RESPONSE TO MR. BOIES'S

         2  QUESTIONS.

         3           FIRST, YOU DESCRIBED YOUR EXPERIENCES IN TWO

         4  CASES THAT YOU CALLED THE "CRS" CASES.  DO YOU REMEMBER

         5  THAT TESTIMONY?

         6  A.   I DID DESCRIBE THE CRS CASES.  I WAS IN ONE OF THEM.

         7  Q.   IN ONE OF THEM.  AND IN WHICH CASE DID YOU TESTIFY?

         8  A.   I TESTIFIED IN THE CASE IN WHICH IT WAS CONTINENTAL

         9  AIRLINES AND TEXAS AIR AND ASSOCIATED FAMILY, AS IT WAS

        10  THEN, OF AIRLINES AS OPPOSED TO THE CASE WITH A LOT OF

        11  OTHER AIRLINES, INCLUDING--LED BY U.S. AIR.

        12  Q.   AND YOU TESTIFIED ABOUT THE ECONOMIC EFFECTS OF THE

        13  RESERVATIONS SCREEN THAT YOU TALKED ABOUT THIS MORNING;

        14  RIGHT?

        15  A.   THE TECHNICAL TERM IS "DISPLAY BIAS," YES.

        16  Q.   DISPLAY BIAS.

        17           AND IS IT A FAIR STATEMENT--WELL, IN PREPARING

        18  YOUR TESTIMONY, DID YOU PERFORM AN EMPIRICAL ANALYSIS OF

        19  WHAT YOU BELIEVED TO BE DISPLAYED BIAS?

        20  A.   PERFORMED AN EMPIRICAL ANALYSIS OF THE EFFECTS OF

        21  DISPLAY BIAS.

        22  Q.   WHICH IS TO SAY, YOU TRIED TO SEE, DID YOU NOT, BASED

        23  ON WHERE SOMETHING APPEARED ON THE RESERVATION SCREEN

        24  WHETHER PEOPLE WERE MORE OR LESS LIKELY TO GET THAT FLIGHT

        25  SUGGESTED TO THEM?
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         1  A.   NO, THAT'S NOT WHAT IT MEANS.

         2  Q.   OKAY.  COULD YOU TELL ME WHAT YOU MEANT.

         3  A.   SURE.

         4           THERE WAS, BY THE WAY, SOME EVIDENCE AS TO THE

         5  POINT YOU MENTIONED, BUT THE STUDY I WAS THINKING OF

         6  WASN'T THAT.  IT WAS ACTUALLY QUITE AN ELABORATE

         7  ECONOMETRIC STUDY OF THE DAMAGE TO CONTINENTAL OF THE BIAS

         8  EPISODE.  I WOULD NOT CHARACTERIZE IT AS SIMPLY A BEFORE

         9  AND AFTER STUDY BECAUSE THAT WOULD BE FAR TOO SIMPLE, BUT

        10  IT BEGINS AS BEFORE AND AFTER STUDY, IT WAS AN ECONOMETRIC

        11  STUDY THAT INVOLVED BOTH MULTIPLE REGRESSION AND SOME

        12  OTHER TECHNOLOGIES IN WHICH ONE TRIED TO HOLD CONSTANT FOR

        13  VARIOUS THINGS THAT WOULD HAVE INFLUENCED CONTINENTAL'S

        14  BOOKINGS AND THEN ASKED WHAT--HOW MUCH, AFTER YOU DID

        15  THAT, WHAT WAS ACCOUNTED FOR BY THE DISPLAY BIAS.

        16  Q.   OKAY.  AND LET ME SEE IF I UNDERSTAND WHAT YOU

        17  DESCRIBED THIS MORNING, OR MAYBE IT WAS THIS AFTERNOON.

        18  THE WAY THE SCREEN PRESENTED ITSELF, A CUSTOMER WASN'T

        19  PREVENTED FROM ASKING THE TRAVEL AGENT IS THAT A ONE-STOP

        20  FLIGHT OR A DIRECT FLIGHT; CORRECT?

        21  A.   THAT'S CORRECT.

        22  Q.   AND THE CUSTOMER WASN'T PREVENTED FROM SAYING, "COULD

        23  YOU LOOK FOR OTHER FLIGHTS CLOSER TO THE TIME"; CORRECT?

        24  A.   THAT'S TRUE.

        25  Q.   AND A CUSTOMER WASN'T PREVENTED FROM SAYING, "I DON'T
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         1  WANT TO FLY AMERICAN.  I WANT TO CHECK UNITED AND TWA";

         2  CORRECT?

         3  A.   THAT'S TRUE.

         4           CUSTOMERS TYPICALLY DIDN'T DO MOST OF THOSE

         5  THINGS, BUT IT'S TRUE THEY WEREN'T PREVENTED.

         6  Q.   AND YOUR TESTIMONY, IN ESSENCE, WAS THE FACT THAT

         7  CUSTOMERS WEREN'T PREVENTED FROM DOING IT DIDN'T REMOVE

         8  THE ANTICOMPETITIVE EFFECT OF THE PRACTICES YOU WERE

         9  DESCRIBING; IS THAT RIGHT?

        10  A.   THAT'S TRUE, IT DID NOT.

        11  Q.   AND IS IT A FAIR STATEMENT THAT A JURY REJECTED THE

        12  POSITION OF YOU AND YOUR CLIENT?

        13  A.   SORRY, IT'S NOT A FAIR STATEMENT.  THAT WAS THE OTHER

        14  CASE.

        15  Q.   I SEE.  AND IN THE CASE YOU TESTIFIED, WHAT WAS THE

        16  RESULT?

        17  A.   THE CASE THAT I TESTIFIED IN SETTLED WHILE THE JURY

        18  WAS OUT.  IT SETTLED ON TERMS ACTUALLY QUITE FAVORABLE TO

        19  CONTINENTAL.

        20           I DO KNOW WHAT THE POLL OF THE JURY SUGGESTED.

        21  Q.   HAD ANY OF THE CLAIMS ABOUT WHICH YOU WERE TO TESTIFY

        22  BEEN DISMISSED BEFORE TRIAL?

        23  A.   NOT THE ONES I TESTIFIED ABOUT.  I DON'T REMEMBER

        24  WHETHER THERE WERE OTHERS.

        25  Q.   NOW--
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         1  A.   BY THE WAY, THE CASES INVOLVED, AS I RECALL--THE CASE

         2  WAS BROUGHT AGAINST UNITED AND AMERICAN, AND ONE OF THEM

         3  SETTLED BEFORE TRIAL.  AT THE MOMENT, I FORGET WHICH ONE.

         4  THE OTHER ONE SETTLED WHILE THE JURY WAS OUT.

         5  Q.   IS IT A FAIR STATEMENT THAT THERE HAS BEEN NO FINDING

         6  BY A JURY OR A JUDGE THAT THE KIND OF BIAS YOU DESCRIBED

         7  IS ANTICOMPETITIVE?

         8  A.   OH, I'M NOT SURE ABOUT THAT.  THERE ARE SOME OTHER

         9  CRS CASES.

        10  Q.   IN THIS CASE, I TAKE IT YOU DID NOT PERFORM ANY

        11  ANALYSIS OF THE NUMBER OF PEOPLE WHO ACTUALLY MAKE THE

        12  EFFORT, AS YOU TESTIFIED, TO CHOOSE A BROWSER OTHER THAN

        13  INTERNET EXPLORER; ISN'T THAT RIGHT?

        14  A.   WELL, ONE DOES KNOW SOME THINGS ABOUT WHAT'S BEEN

        15  HAPPENING TO THE SHARES.  BEYOND THAT, NO, IT WOULDN'T

        16  HAVE BEEN POSSIBLE TO DO ANALYSIS OF THE SAME SORT THAT I

        17  DID IN THE OTHER CASE.

        18  Q.   AND YOU DIDN'T ANALYZE THE NUMBER OF PEOPLE WHO

        19  SWITCHED BROWSERS?

        20  A.   NOT SPECIFICALLY, NO.

        21  Q.   AND YOU DIDN'T ANALYZE THE NUMBER OF PEOPLE WHO

        22  SWITCHED BROWSERS, SAY, IN THE LAST SIX MONTHS AFTER ALL

        23  THE ANTICOMPETITIVE CONDUCT, AS YOU DESCRIBED IT, HAS

        24  OCCURRED?

        25  A.   NO.  OF COURSE, I DO KNOW SOME THINGS ABOUT
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         1  MICROSOFT'S INCREMENTAL SHARE OF BROWSER USAGE, AND THAT

         2  WOULD INCLUDE PHENOMENON, BUT I DON'T KNOW HOW TO DO WHAT

         3  YOU JUST DESCRIBED SPECIFICALLY.

         4  Q.   NOW, THE COURT ASKED YOU SOME QUESTIONS THIS MORNING

         5  ABOUT LONG-TERM PRICING OF A MONOPOLIST.  DO YOU RECALL

         6  THAT?

         7  A.   YES.

         8  Q.   AND YOU TESTIFIED, I BELIEVE, IN RESPONSE TO THE

         9  COURT'S INQUIRIES THAT A MONOPOLIST MIGHT HAVE AN

        10  INCENTIVE TO KEEP PRICES LOW TO EXPAND THE MARKET?

        11  A.   YES.

        12  Q.   AND IT'S TRUE THAT NONMONOPOLISTS WOULD HAVE

        13  INCENTIVE TO KEEP PRICES LOW TO EXPAND THE MARKET AS WELL;

        14  ISN'T THAT TRUE?

        15  A.   YES, BUT IT'S NOT AS TRUE.  LET ME EXPLAIN WHAT I

        16  MEAN.

        17           THIS HAS TO DO WITH SOMETHING I SAID ABOUT

        18  INNOVATION, INCIDENTALLY.

        19           IF--IT'S A LITTLE TRICKY.  IF YOU HAD A NUMBER OF

        20  COMPETITIVE FIRMS AND ONE OF THEM WERE TO SAY, "WELL, IF I

        21  LOWER MY PRICE, I WILL EXPAND THE MARKET," THAT COULD MEAN

        22  ONE OF TWO THINGS.  IT COULD, OF COURSE, MEAN THAT I WILL

        23  EXPAND, ULTIMATELY PEOPLE WILL TRY MY PRODUCT, THEY WILL

        24  LIKE IT BETTER, THEY WILL COME BACK TO ME AND SO FORTH.

        25           BUT IT COULD ALSO MEAN, IF I LOWER MY PRICE,
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         1  PEOPLE WILL COME AND TRY THIS PRODUCT, NOT NECESSARILY MY

         2  VERSION OF IT, BUT FIRST CASE THEY WILL TRY MINE, AND IF

         3  THEY WILL DISCOVER THEY LIKE THIS PRODUCT, THEY WILL

         4  BECOME INTERESTED IN IT AND SO FORTH.

         5           NOW, IN THE SECOND CASE, THAT'S A CASE IN WHICH

         6  THE MARKET GETS EXPANDED, BUT IT'S NOT NECESSARILY A CASE

         7  IN WHICH THE FIRM THAT DOES THE EXPANDING REAPS THE

         8  REWARD.  IN THE CASE OF MONOPOLIST, THERE IS NO SUCH

         9  TENSION.

        10  Q.   ALTHOUGH ALL FIRMS, YOU WOULD AGREE, ENGAGE IN

        11  LONG-TERM PROFIT-MAXIMIZING BEHAVIOR, ONE OF THE ASPECTS

        12  OF WHICH IS ADJUSTING PRICE AND EXPECTED VOLUME OF SALES;

        13  ISN'T THAT RIGHT?

        14  A.   AS A GENERAL PROPOSITION, I BELIEVE THAT ALL FIRMS

        15  ENGAGE, MORE OR LESS, IN LONG-RUN PROFIT-MAXIMIZING

        16  BEHAVIOR, ALTHOUGH MONOPOLISTS DON'T ACTUALLY HAVE TO.

        17  BUT YES, I AGREE THAT AS A GENERAL RULE, THAT'S WHAT FIRMS

        18  DO.

        19           NOW, I DIDN'T QUITE GET THE LAST PART OF YOUR

        20  QUESTION ABOUT--I'M NOT SURE WHAT YOU MEANT BY ADJUSTING

        21  PRICE IN SALES.  PERHAPS YOU COULD REPEAT IT.

        22  Q.   WHEN THEY ARE DECIDING WHAT PRICE, THEY TAKE INTO

        23  ACCOUNT NOT ONLY PRICE BUT WHATEVER PRICE THEY CHARGE WILL

        24  AFFECT DEMAND AND THE SIZE OF MARKET OVER TIME; ISN'T THAT

        25  A FAIR STATEMENT?
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         1  A.   WHAT DO YOU MEAN BY THE SIZE OF THE MARKET?  IF YOU

         2  MEAN THE OVERALL SIZE OF THE MARKET, NO, IT'S NOT, FOR THE

         3  REASON I GAVE ALREADY.  IF YOU MEAN DO THEY THINK ABOUT

         4  HOW WHAT THEY DO TODAY WILL AFFECT WHAT HAPPENS TO THEM IN

         5  THE FUTURE, THE ANSWER TO THAT, I THINK, IS YES, THAT'S

         6  WHAT LONG-RUN PROFIT MAXIMAZATION INVOLVES.  THAT'S WHY

         7  IT'S NOT THE SAME AS SHORT-RUN PROFIT MAXIMAZATION.

         8  Q.   NOW, IF IT IS THE CASE, AS YOU TESTIFIED, THAT

         9  BROWSERS AND JAVA REPRESENT A THREAT OR POTENTIAL

        10  REPLACEMENT OR SUBSTITUTE FOR OPERATING SYSTEMS, WOULDN'T

        11  ALL OPERATING SYSTEM VENDORS, WHETHER OR NOT THEY WERE

        12  MONOPOLISTS, HAVE AN INCENTIVE TO INCORPORATE BROWSING

        13  FUNCTIONALITY AND INTERNET CONNECTIVITY INTO OPERATING

        14  SYSTEMS?

        15  A.   NO.

        16  Q.   OKAY.

        17  A.   AND LET ME TELL YOU WHY.

        18  Q.   OKAY.

        19  A.   FIRST PLACE, A LITTLE TERMINOLOGY.  I DON'T THINK

        20  THIS IS REALLY PART OF THE ISSUE.  IT'S NOT THE BROWSERS

        21  IN JAVA REPRESENT A THREAT THAT THEY WILL BECOME OPERATING

        22  SYSTEMS.  IT'S THAT THEY REPRESENT THE POSSIBILITY THAT

        23  THE APPLICATIONS BARRIER TO ENTRY WILL BECOME LESS AND

        24  THAT NEW OPERATING SYSTEMS WILL, IN FACT, BE ABLE TO ENTER

        25  BECAUSE THE IMPORTANCE OF THE APPLICATIONS BARRIER TO
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         1  ENTRY WILL BE LESS.  THE PEOPLE WON'T CARE WHICH

         2  PARTICULAR OPERATING SYSTEM THEY HAVE.

         3           NOW, THE MAKER OF A NICHE OPERATING SYSTEM IS NOT

         4  PARTICULARLY THE BENEFICIARY OF AN APPLICATION'S BARRIER

         5  TO ENTRY, SO THEY DON'T HAVE A MOTIVE TO PREVENT SOME

         6  BROWSER FOR DOING IT OR TO MAKE SURE THEY CONTROL THE

         7  BROWSER THAT DOES IT.

         8           THAT'S DIFFERENT FROM MICROSOFT.  MICROSOFT IS

         9  VERY MUCH THE BENEFICIARY OF THAT BARRIER TO ENTRY, AND IT

        10  DOES HAVE THAT INCENTIVE.

        11  Q.   NOW, WOULDN'T--IF THE APPLICATIONS BARRIER TO ENTRY

        12  DIMINISHED, AS YOU DESCRIBED IT, WOULDN'T THAT ACTUALLY

        13  DECREASE THE INCENTIVE TO ENTRY BECAUSE IT DECREASES THE

        14  REWARDS OF HAVING A POPULAR OPERATING SYSTEM?

        15  A.   LET ME SEE IF I COULD TRY TO DISENTANGLE THAT.

        16           IT WOULD, OF COURSE, MAKE IT MUCH LESS LIKELY

        17  THAT IF YOU BECAME--WELL, A, IT WOULD MAKE IT MUCH LESS

        18  LIKELY THAT ANYBODY COULD--A SINGLE OPERATING SYSTEM COULD

        19  BECOME THE OVERWHELMINGLY DOMINANT OPERATING SYSTEM THE

        20  WAY WINDOWS IS TODAY.

        21           AND IN THAT SENSE, IF ONE THOUGHT THAT IT WAS

        22  TRUE THAT NEW OPERATING SYSTEM VENDORS, OR EVEN EXISTING

        23  SMALL ONES, THOUGHT IT WERE POSSIBLE THAT THEY COULD

        24  SUPPLANT MICROSOFT AS THE MONOPOLIST BEHIND THE

        25  OPERATING--THE APPLICATION BARRIER TO ENTRY, THEN THE
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         1  DISAPPEARANCE OF THE APPLICATION BARRIERS TO ENTRY WOULD,

         2  INDEED, MEAN THAT THAT HOPE WAS VAIN IN THE SENSE THAT IT

         3  WOULD BE LESS PROFITABLE TO DO THAT.

         4           BUT COME ON.  THAT'S NOT A HOPE WHICH IS A

         5  REALISTIC HOPE FOR ANYBODY NOW.  THE DISAPPEARANCE OF THE

         6  APPLICATION BARRIER TO ENTRY MIGHT VERY WELL MAKE IT MORE

         7  PROFITABLE FOR OTHER OPERATING SYSTEMS TO ENTER TO COMPETE

         8  WITH MICROSOFT AND COME OUT NOT WITH A MONOPOLY REWARD,

         9  BUT WITH A MUCH BIGGER MARKET THAN IS POSSIBLE FOR THEM

        10  NOW.

        11  Q.   BUT THE PRICE OF OPERATING SYSTEMS, PRESUMABLY, WOULD

        12  DECLINE IF A MIDDLEWARE LAYER HAD BECOME A PLATFORM OF

        13  CHOICE RATHER THAN AN OPERATING SYSTEM LAYER BECAUSE THE

        14  VALUE OF THE OPERATING SYSTEM ITSELF HAS DIMINISHED; ISN'T

        15  THAT RIGHT?

        16  A.   WELL, THE PRICE OF THE OPERATING SYSTEM WOULD

        17  PRESUMABLY DECLINE BECAUSE OF COMPETITION IN OPERATING

        18  SYSTEMS, OR AT LEAST THE PRICE OF THE OPERATING SYSTEM AND

        19  THE PRODUCTS ASSOCIATED WITH IT WOULD, GENERALLY SPEAKING,

        20  DECLINE BECAUSE OF THAT.  THAT COULD BE BROUGHT ABOUT BY

        21  THE MIDDLEWARE LAYER.

        22  Q.   OKAY.  I WOULD LIKE TO ASK YOU ABOUT A COUPLE OF

        23  DOCUMENTS THAT MR. BOIES SHOWED YOU DURING YOUR

        24  EXAMINATION THIS MORNING.

        25           MR. LACOVARA:  AND I NEED, I GUESS, THE
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         1  ASSISTANCE OF MS. ENLOW, AND I HIT THE FIRST BUTTON.

         2  BY MR. LACOVARA:

         3  Q.   FIRST, I WOULD LIKE TO ASK YOU TO TAKE A LOOK AGAIN

         4  AT GOVERNMENT EXHIBIT 142, PLEASE.

         5  A.   I'M SURE I HAVE IT.  AND NOT ONLY AM I SURE I HAVE

         6  IT, I HAVE IT.

         7  Q.   YOU RECALL TESTIFYING THIS MORNING THAT THIS IS ONE

         8  OF THE DOCUMENTS THAT YOU TOOK INTO ACCOUNT IN COMING TO

         9  THE OPINIONS THAT YOU HAVE DESCRIBED IN YOUR WRITTEN

        10  TESTIMONY IN YOUR REDIRECT EXAMINATION; CORRECT?

        11  A.   YES.

        12  Q.   CAN YOU TELL ME WHO ALEC SAUNDERS IS.

        13  A.   WELL, I PROBABLY CAN.  HANG ON.

        14           WELL, IT'S NOT IN MY LIST, SO AT THE MOMENT I

        15  CAN'T.

        16  Q.   DO YOU HAVE AN UNDERSTANDING HE IS A PERSON WHO IS IN

        17  CHARGE OF--EXCUSE ME--INVOLVED IN RETAIL MARKETING OF

        18  MICROSOFT SOFTWARE?

        19  A.   THAT DOESN'T CONTRADICT ANYTHING I KNOW.  I DON'T

        20  KNOW SPECIFICALLY.

        21  Q.   IF THAT WERE THE CASE, IT WOULD BE PART OF HIS JOB,

        22  WOULD IT NOT, TO PROMOTE SELLING MORE SOFTWARE IN THE

        23  RETAIL CHANNEL?  THAT'S HIS JOB.  IF MY REPRESENTATION IS

        24  ACCURATE, YOU WOULD AGREE WITH WHAT I JUST SAID; CORRECT?

        25  A.   I SUPPOSE.
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         1  Q.   AND DID YOU CONSULT WHETHER THERE WERE OTHERS WITH

         2  OTHER RESPONSIBILITIES AT MICROSOFT WHO WERE ARGUING

         3  AGAINST THE SHIPMENTS AS DESCRIBED BY MR. SAUNDERS?

         4  A.   WELL, MOST OF THE HIGHER-UPS AT MICROSOFT WERE

         5  CERTAINLY ARGUING AGAINST THIS BECAUSE THEY WERE

         6  PARTICULARLY INTERESTED IN BROWSER SHARE FOR THE REASONS I

         7  HAVE GONE INTO.

         8  Q.   AND DID YOU SEE WHAT THE ENGINEERS WHO WERE ACTUALLY

         9  BUILDING WINDOWS 95 SAID ON THE SUBJECT OF WHETHER

        10  BROWSING FUNCTIONALITY SHOULD SHIP IN THE FIRST RETAIL

        11  RELEASE AS SOMETHING CALLED "FROSTING" OR AS PART OF THE

        12  OPERATING SYSTEM?

        13  A.   I DON'T REMEMBER.

        14  Q.   AND THE POSITION THAT MR. SAUNDERS WAS ADVOCATING

        15  HERE WAS NOT THE POSITION THAT MICROSOFT ULTIMATELY

        16  ADOPTED; CORRECT?

        17  A.   I BELIEVE THAT'S RIGHT.

        18  Q.   OKAY.  LET ME ASK YOU TO TAKE A LOOK AT GOVERNMENT

        19  EXHIBIT 94.

        20  A.   DO I ALSO HAVE THAT?

        21  Q.   YOU SHOULD.

        22  A.   GIVE ME A MINUTE.

        23           YES, I HAVE IT.

        24  Q.   MR. BOIES TOOK THAT LITTLE TWO LINES AT THE BOTTOM

        25  AND MADE THE REST OF THE DOCUMENT DISAPPEAR.  DO YOU
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         1  REMEMBER THAT?

         2  A.   I REMEMBER WE TALKED ABOUT THE LINES AT BOTTOM AND ON

         3  THE NEXT PAGE.

         4  Q.   AND YOU ACKNOWLEDGED THAT THE PAYMENT OF $1 MILLION

         5  NEVER OCCURRED; CORRECT?

         6  A.   YES.

         7  Q.   AND WAS IT YOUR UNDERSTANDING--EXCUSE ME.

         8           HAVE YOU REVIEWED THE NEGOTIATIONS BETWEEN

         9  MICROSOFT AND INTUIT THAT ARE PARTIALLY REFLECTED IN THIS

        10  E-MAIL?

        11  A.   YES.

        12  Q.   AND DID YOU UNDERSTAND THAT ONE OF THE ISSUES THAT

        13  INTUIT HAD RAISED WAS THAT THEY HAD A CERTAIN AMOUNT OF

        14  DEVELOPMENT COSTS THAT, IF THEY ADOPTED INTERNET EXPLORER

        15  TECHNOLOGIES, WOULD BE ESSENTIALLY UNRECOVERED?

        16  A.   I DON'T REMEMBER THAT, BUT THAT MAY BE TRUE.

        17  Q.   OKAY.  NOW, THERE ARE A NUMBER OF OTHER THINGS THAT

        18  MR. BOIES--MR. GATES TALKS ABOUT IN THIS DOCUMENT.

        19  A.   THEY ARE DIFFERENT.

        20  Q.   I HAVE--I HAVE SEEN THEM IN THE SAME ROOM, BUT THEY

        21  ARE DIFFERENT PEOPLE.

        22           I WOULD LIKE TO ASK YOU ABOUT THE PARAGRAPH THAT

        23  BEGINS WITH, "I MENTIONED TO SCOTT."

        24           MR. LACOVARA:  CAN YOU BLOW THAT UP, WENDY?

        25  THANK YOU VERY MUCH.
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         1  BY MR. LACOVARA:

         2  Q.   "I MENTIONED TO SCOTT THAT ACTIVEX WILL LET HIM BUILD

         3  A MUCH BETTER WEB SITE.  I EXPLAINED THAT FINANCIAL

         4  INFORMATION BENEFITS IMMENSELY FROM THE INTERACTIVE

         5  CAPABILITIES OF ACTIVEX CONTROLS."

         6           NOW, AS OF THE DATE OF THIS DOCUMENT, JULY 1996,

         7  MR. GATES'S MAIL, DID YOU HAVE AN UNDERSTANDING THAT

         8  MICROSOFT AND NETSCAPE HAD COMPETING TECHNOLOGIES FOR

         9  DEVELOPING WEB SITES?

        10  A.   I'M SORRY, YOU MEAN DO I HAVE AN UNDERSTANDING THAT

        11  AS OF THAT DATE THEY HAD COMPETING TECHNOLOGIES?

        12  Q.   YES, SIR.

        13  A.   YES, I BELIEVE THAT'S RIGHT.

        14  Q.   AND A SET OF THE MICROSOFT TECHNOLOGIES WERE THE

        15  ACTIVEX TECHNOLOGIES THAT MR. GATES IS MENTIONING IN THIS

        16  PIECE OF E-MAIL; CORRECT?

        17  A.   YES.

        18  Q.   AND YOU DON'T REGARD THERE BEING ANYTHING

        19  ANTICOMPETITIVE ABOUT MICROSOFT GOING TO ISV'S AND SAYING,

        20  "OUR WEB-RELATED TECHNOLOGY IS BETTER THAN NETSCAPE'S"?

        21  A.   NOT UNLESS IT WAS ASSOCIATED WITH OTHER THINGS, I

        22  DON'T THINK SO.

        23  Q.   OKAY.  AND THE NEXT PARAGRAPH SAYS, "I TALKED TO HIM

        24  ABOUT HOW A COMPONENTIZED BROWSER IS A GREAT THING AND

        25  THAT WE WOULD MAKE SURE MONEY TAKES ADVANTAGE OF THE
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         1  COMPONENTIZED BROWSER SO HE WOULD BE HURTING HIMSELF BY

         2  NOT HAVING THE SAME."

         3           DO YOU SEE THAT?

         4  A.   I DO.

         5  Q.   AND, IN FACT, DID YOU READ MR. HARRIS'S TESTIMONY IN

         6  COURT?

         7  A.   NO.  THAT FAR I DIDN'T GET.  I HAVE BEEN BUSY.

         8  Q.   WELL, LET ME REPRESENT TO YOU THAT MR. HARRIS

         9  TESTIFIED IN RESPONSE TO A QUESTION BY MR. BOIES THAT EVEN

        10  HAD MICROSOFT NOT OFFERED A PLACEMENT IN THE CHANNEL BAR,

        11  INTUIT WAS LIKELY TO HAVE SELECTED MICROSOFT ON TECHNICAL

        12  GROUNDS BECAUSE ITS BROWSER WAS COMPONENTIZED AND

        13  NETSCAPE'S WASN'T.

        14           DOES THAT COMPORT WITH YOUR GENERAL UNDERSTANDING

        15  OF EITHER MR. HARRIS'S TESTIMONY OR THE FACTS AS YOU HAVE

        16  ANALYZED THEM?

        17  A.   MY RECOLLECTION ABOUT THIS IS THAT SCOTT COOK TOOK

        18  THE POSITION THAT SAID YES, THERE WERE TECHNOLOGICAL

        19  REASONS WHY THEY MIGHT PERFECTLY WELL HAVE GONE WITH

        20  MICROSOFT ANYWAY, BUT THAT IN ANY EVENT, THE--HOW SHALL I

        21  PUT IT?--THE REAL ESTATE POSITIONS, THE MARKETING OFFERS

        22  THAT MICROSOFT GAVE THEM WERE JUST TOO GOOD TO PASS UP.

        23  Q.   I SEE.  AND COULD WE GO TO THE NEXT PAGE?  IS THAT

        24  POSSIBLE?

        25           AND THE SECOND PARAGRAPH THERE, THE ACTUAL FIRST
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         1  FULL PARAGRAPH, MR. GATES SAYS, "I REITERATED THAT PICKING

         2  AN INFERIOR BROWSER CAN'T BE GOOD FOR THEIR LONG-TERM

         3  BUSINESS.  I TOLD SCOTT ALL THE COOL THINGS WE ARE DOING

         4  FOR IE."

         5           AND THERE IS NOTHING WRONG, IS THERE, OR

         6  ANTICOMPETITIVE, IN YOUR VIEW, ABOUT MICROSOFT TELLING

         7  ISV'S THAT ITS BROWSER IS SUPERIOR AND TELLING ISV'S ABOUT

         8  ITS LONG-TERM TECHNICAL VISION FOR BROWSER DEVELOPMENT?

         9  A.   I DON'T THINK SO, BUT THAT'S NOT--THAT'S NOT WHAT MY

        10  TESTIMONY ABOUT THIS DOCUMENT WAS ABOUT.

        11  Q.   I UNDERSTAND THAT.

        12           YOU USED THE PHRASE "PARADIGM SHIFT" SEVERAL

        13  TIMES IN YOUR TESTIMONY YESTERDAY.  DO YOU RECALL USING

        14  THAT PHRASE?

        15  A.   YES.

        16  Q.   AND THAT DOESN'T APPEAR IN YOUR WRITTEN DIRECT

        17  TESTIMONY, DOES IT?

        18  A.   I DON'T KNOW.  PROBABLY NOT.

        19  Q.   AND I THINK YOU TESTIFIED THAT MICROSOFT'S ACTIONS

        20  RESULTED IN THERE ESSENTIALLY BEING NO LIKELIHOOD THAT

        21  BROWSERS OR JAVA TECHNOLOGIES WOULD CAUSE SUCH A PARADIGM

        22  SHIFT?

        23  A.   I DON'T KNOW ABOUT NO LIKELIHOOD.  I THINK IT GREATLY

        24  REDUCED THE LIKELIHOOD.  IT MAY HAVE RESULTED IN THEIR

        25  BEING NO LIKELIHOOD.
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         1  Q.   NOW, HOW MANY OTHER SOFTWARE AND HARDWARE COMPANIES

         2  ARE WORKING TO PROMOTE EXACTLY THAT PARADIGM SHIFT RIGHT

         3  NOW?

         4  A.   I COULDN'T POSSIBLY KNOW.

         5  Q.   HOW MUCH MONEY OR CAPITAL HAS BEEN INVESTED IN

         6  PROMOTING PRECISELY THAT PARADIGM SHIFT IN THE LAST YEAR?

         7  A.   BY THE WAY, YOU SAY "THAT PARADIGM SHIFT."  I'M NOT

         8  SURE WHAT "THAT" REFERS TO.  THERE IS MORE THAN ONE

         9  POSSIBLE PARADIGM SHIFT.

        10  Q.   BROWSERS AND JAVA TECHNOLOGY.

        11  A.   OH, OKAY.  THEN LET'S REFER TO IT AS THAT PARADIGM

        12  SHIFT.  THAT'S FINE.

        13  Q.   I THOUGHT THE REFERENCE WAS SUFFICIENTLY CLEAR.

        14  THAT'S WHAT I MEANT BY THAT.

        15  A.   JAVA ISN'T DEAD IN PARTICULAR.  IT'S CLEAR THAT THERE

        16  ARE COMPANIES OUT THERE SPENDING MONEY TO DO THAT.  I

        17  DON'T KNOW HOW MUCH, BUT IT'S--I'M AWARE THAT THERE ARE

        18  SOME BIG COMPANIES OUT THERE THAT ARE SERIOUS ABOUT THIS.

        19  Q.   OKAY.  AND DID YOU TRY TO STUDY HOW MUCH CAPITAL WAS

        20  BEING COMMITTED TO THAT EFFORT TO DETERMINE WHETHER THERE

        21  WAS--WHETHER OTHERS IN THE INDUSTRY DO NOT SHARE YOUR VIEW

        22  THAT THE PROSPECTS OF THIS PARADIGM SHIFT HAVE BEEN SO

        23  GREATLY REDUCED?

        24  A.   NO, I DON'T KNOW HOW MUCH CAPITAL IS BEING INVESTED

        25  IN THIS.
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         1  Q.   SIMILARLY, YOU TESTIFIED THAT THE PROPOSITION THAT

         2  LINUX OR OTHER OPERATING SYSTEMS THAT CURRENTLY HAVE SMALL

         3  PERCENTAGES OF SHARE IN THE DESKTOP MARKET, THE

         4  PROPOSITION THAT THOSE OPERATING SYSTEMS WOULD TAKE

         5  SUBSTANTIAL SHARES AT MICROSOFT'S EXPENSE TO BE A JOKE.

         6  DO YOU REMEMBER THAT TESTIMONY?

         7  A.   I DO.

         8  Q.   AND IN COMING TO THIS CONCLUSION, I TAKE IT IT IS

         9  CORRECT THAT YOU DID NOT SEE HOW MUCH CALDERA, RED HAT OR

        10  OTHERS HAVE INVESTED IN DEVELOPING AND MARKETING THOSE

        11  OPERATING SYSTEMS?

        12  A.   CAREFUL.  CALDERA, ET CETERA, INVESTS IN THOSE

        13  OPERATING SYSTEMS BECAUSE THEY BELIEVE THEY WILL BE

        14  PROFITABLE.  THAT IS NOT THE SAME AS SAYING THAT THEY

        15  INVEST IN THEM BECAUSE THEY BELIEVE THAT THEY WILL

        16  SUCCESSFULLY CHALLENGE WINDOWS IN A REALLY MEANINGFUL WAY.

        17  Q.   OKAY.  HAVE YOU LOOKED AT THE STATEMENTS, THE PUBLIC

        18  STATEMENTS, OF LINUX SUPPORTERS ON THE SUBJECT OF WHETHER

        19  THEY WILL CHALLENGE WINDOWS IN A SERIOUS WAY?

        20  A.   I'M NOT SURE THERE ARE A LOT OF PUBLIC STATEMENTS OF

        21  THAT SORT, BUT NO I HAVEN'T SEEN THEM.

        22  Q.   OKAY.  LET ME ASK YOU TO TAKE A LOOK AT DEFENDANT'S

        23  EXHIBIT 1846.

        24           MR. LACOVARA:  DO WE HAVE THAT IN THE COURTROOM?

        25  BY MR. LACOVARA:
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         1  Q.   WHICH IS ALREADY IN EVIDENCE.  AND SPECIFICALLY THE

         2  THIRD PAGE OF THIS DOCUMENT.

         3           DO YOU KNOW WHO LINUS TORVALDS IS?

         4  A.   YES.

         5  Q.   HE WROTE LINUX; CORRECT?

         6  A.   WELL, HE STARTED IT.

         7  Q.   HE WROTE THE ORIGINAL KERNEL; CORRECT?

         8  A.   YES.

         9  Q.   MR. TORVALDS, AT LEAST, SAYS THAT HE'S NO LONGER

        10  LOOKING AT THE UNIX MARKET AS COMPETITION, THAT HE'S BEEN

        11  MUCH MORE FOCUSED ON NT AND WINDOWS 98 AS THE TARGETS.

        12           DO YOU SEE THAT?

        13  A.   WHERE ARE YOU?

        14  Q.   THIRD PAGE, SECOND PARAGRAPH.  IT'S ON THE SCREEN.

        15  IT MAY BE EASIER.

        16  A.   YEP.

        17  Q.   OKAY.  DID YOU KNOW WHETHER THERE WERE OTHER

        18  STATEMENTS MADE BY MR. TORVALDS OR OTHERS ABOUT THEIR

        19  DESIRE TO COMPETE DIRECTLY AGAINST WINDOWS 98 OR

        20  WINDOWS NT?

        21  A.   I DON'T.

        22           IF THIS IS SUPPOSED TO MEAN THAT HE THINKS

        23  THAT--WELL, IF THIS IS SUPPOSED TO MEAN THAT HE'S REALLY

        24  GOING TO TAKE OVER A VERY SUBSTANTIAL AMOUNT FROM

        25  WINDOWS NT, THEN I THINK I HAVE A COUPLE MORE THINGS TO
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         1  SAY.

         2           IN THE FIRST PLACE, SOME OF THESE THINGS ARE

         3  SERVER-ORIENTED, AND WE ARE TALKING ABOUT PC'S.

         4           SECOND, IF HE THINKS HE'S GOING TO TAKE OVER

         5  ENOUGH TO BE MORE THAN A MINOR IRRITANT TO MICROSOFT AS

         6  OPPOSED TO TAKING OVER ENOUGH TO BE PROFITABLE HIMSELF, I

         7  WOULD BE, A, SOMEWHAT SURPRISED THAT HE THINKS THAT; AND

         8  B, I WOULD THINK THAT HE'S OBVIOUSLY WRONG.

         9  Q.   OKAY.  NOW, USING WHATEVER MODE OF ANALYSIS THAT LED

        10  YOU TO LABEL THE PROSPECT OF THESE OPERATING SYSTEMS

        11  TAKING SIGNIFICANT SALES FROM WINDOWS AS A JOKE, I WOULD

        12  LIKE TO ASK YOU WHAT YOU WOULD HAVE SAID IN 1994, IN JULY

        13  OF 1994, IF I SAID THE FOLLOWING TO YOU:  THERE IS A

        14  SIX-PERSON STARTUP IN SILICON VALLEY.  FIVE OF ITS

        15  EMPLOYEES HAD JUST GRADUATED FROM COLLEGE.  THEY DON'T

        16  HAVE A COMMERCIAL PRODUCT YET.  THEY ARE BUILDING

        17  SOMETHING CALLED A BROWSER.  AND A YEAR FROM NOW, THAT

        18  BROWSER WILL BE THE BIGGEST THREAT TO MICROSOFT WINDOWS.

        19  A.   WELL, I WOULD HAVE SAID THE FOLLOWING THINGS.  ONE,

        20  YES, IT IS TRUE THAT PARTICULARLY IN SOFTWARE FIRMS CAN

        21  START SMALL AND BECOME EXTREMELY SUCCESSFUL.  I WOULD HAVE

        22  SAID I'M NOT EXACTLY SURE WHAT A BROWSER IS BECAUSE WE

        23  WOULD HAVE HAD TO DISCUSS IT AT THE TIME, BUT I'M PREPARED

        24  TO BELIEVE THAT BROWSER IS GOING TO BE--THE BROWSER IS

        25  GOING TO BE A VERY SUCCESSFUL PRODUCT.
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         1           I WOULD NOT HAVE SAID--AS TO ITS BECOMING A

         2  THREAT TO WINDOWS, I WOULD CERTAINLY NOT HAVE THOUGHT

         3  THEN, IF I ANALYZED THE INDUSTRY THEN, AND I CERTAINLY

         4  DON'T THINK NOW, THAT THE BROWSER WOULD BECOME, IN A SHORT

         5  PERIOD OF TIME, A THREAT TO WINDOWS IN THE SENSE THAT IT

         6  WOULD BECOME A SUBSTITUTE FOR WINDOWS--WHAT WAS TO BE

         7  WINDOWS 95 OR WINDOWS 98.  THE POSSIBILITY OF ITS BECOMING

         8  A THREAT IN THE LONG RUN TO THE--WHAT WAS TO BECOME THE

         9  DOMINANCE OF WINDOWS 95/98 IS SOMETHING THAT, IF I HAD

        10  BEEN REALLY SMART, I WOULD HAVE THOUGHT ABOUT.  BUT I

        11  WOULDN'T HAVE REGARDED IT AS AN IMMEDIATE THREAT, AND I

        12  CERTAINLY DON'T REGARD LINUX AS ANYTHING LIKE THAT KIND OF

        13  THREAT.

        14           MR. LACOVARA:  YOUR HONOR, IT'S AN APPROPRIATE

        15  TIME FOR A BREAK.  I'M ABOUT TO START A NEW AREA OF

        16  INQUIRY.

        17           THE COURT:  WE WILL RECONVENE AT 10:00 TOMORROW

        18  MORNING.

        19           (WHEREUPON, AT 4:27 P.M., THE HEARING WAS

        20  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        21

        22

        23

        24

        25

                                                           82

         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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