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§ 925 Actions for Causing Death

The nmeasure of danmmges for causing the death of another depends upon the
wordi ng of the statute creating the right of action and its interpretation.

COMMVENTS & | LLUSTRATI ONS: Conment :

a. Following the holding in Baker v. Bolton, (1808) 1 Canp. 493, 170
Eng. Rep. 1033, it was generally agreed that at comon |aw, a person who had
suf fered pecuniary or other harmfromthe death of another had no cause of
action against the person who caused the death. Thus a spouse, parent or naster
who had a cause of action against a tortfeasor who physically harmed a spouse,
child or servant, for expenditures and for |oss of services or society resulting
fromthe harm was denied a right of action for sinilar |oss caused by the death
of the wife, child or servant. Although the cause of action of the spouse,
parent or master was not ternminated by the death of the injured person (as was
that of the injured person by his own death), the damages did not include
anything for the i medi ate harm caused by the death, such as funeral expenses,
or any other elenment of danmges, such as the |oss of consortiumor support for
which, if the person had been hurt but not killed, there could have been
recovery.

This legal situation was renmedied in England in 1846 by a statute conmonly
known as "Lord Canpbell's Act," which provided that for the benefit of certain
near relatives who had suffered pecuniary |l oss fromthe death of a person, the
personal representatives should have a cause of action against the one who
tortiously caused the death, provided that the deceased would have had a cause
of action if he had been nmerely injured and not killed. Under the provisions of
this statute, the anount recoverabl e depends upon proof of the probable
contributions to the beneficiaries by the deceased during the |ife expectancy.
This total anount is divided anong the beneficiaries in proportion to the anopunt
of loss suffered by each.

In the United States al so, the onission of the commopn | aw has been corrected
in every state by statutes colloquially known as "wongful death acts." Mst of
these are nodeled nore or less closely on the English Act. In a few states a
single statutory provision by express terns or by interpretation perfornms both
the function of survival statutes (see § 926), which preserve to the estate of
the deceased the right of action that had accrued before death, and the function
of death statutes, which give a new action for damages for causi ng death.



Al t hough the death statutes create a new cause of action, both they and the
survival statutes are dependent upon the rights of the deceased. Hence if no
action could have been brought by the deceased if still alive, no right of
action exists. Likewise a release by the deceased or a judgnent either in his
favor or, if won on the nerits, in favor of the defendant, bars an action after
the death. Again, as stated in 8 494, there can be no recovery if the
contributory negligence of the deceased would have barred him from maintaining
an action. Also the contributory negligence of a beneficiary of the action may
be a bar to an action for negligently causing death or nay decrease the anpunt
of recovery. (See § 493).

b. Types of statutes. The Anerican statutes creating a cause of action for
death are not uniformin their provisions with regard to the nmethod by which the
chief elenents of damages are determined. Onitting ninor differences, the
statutes may be grouped into four types.

1. Damages based on contributions. 1In the majority of states, the English
nodel has been followed, and danages are determ ned by the present worth of the
contributions and aid that the deceased probably woul d have nmade to the
survivors had he lived. Under this rule a widow and child of the deceased can
recover the value at the tine of trial of that portion of the sumthe decedent
probably woul d have earned but for his death, and which he probably would have
devoted to themor for their benefit. This is deternined in accordance with the
rules stated in 8 924, Comments c, d and e. To this ampunt is added an anmpunt
to conpensate them for the | oss of the advice, assistance, training and
conpani onshi p that they probably woul d have received, so far as those things
woul d have had pecuni ary value. The total represents the worth of the
decedent's |ife in a pecuniary way to his famly. In dimnution is considered
any fact tending to show that the deceased woul d not have nade the contributi ons
normal |y expected fromone in his position. Thus it is relevant that the
deceased did not live at honme, or that he had not supported his fam |y and
probably woul d not have done so. On other elenments of danmges, see Comments c
to e.

2. Dammges based on loss to the estate. |In sone states, the death statutes,
by specific words or by interpretation, neasure the damages by the dimnution in
the estate of the one kill ed.

In some of these states, the damages are fixed as the present val ue of the
probabl e earni ngs of the deceased, |ess probabl e personal expenses. These
damages cl osely approximate those given under the rule applied in the first
group of states, in the case of the death of a husband who has lived with and
supported his wife. There may, however, be a wi de variance between the results
of the two rules, as when a parent sues for the death of a minor child from whom
there would ordinarily be little expectation of support, and whose death,
therefore, under the rule applied in the first group, would be the basis for
only small damages

In sonme states the danages are deternm ned by the amobunt that it is estimted
the deceased woul d have accunul ated out of earnings during the period by which
the |ife expectancy was shortened.

In other states the damages are based upon the total probable earnings of the
deceased, reduced to present value. This is the sanme neasure of damages as that
whi ch coul d have been recovered if the deceased had been permanently di sabl ed
but not killed, and is nore than conpensatory since, if he had remai ned alive,
he woul d have had to provide for his own |iving expenses.



3. Conbi ned death and survival statutes. In sone states the survival or
revival statutes are interpreted to permt a conplete recovery not only for the
el ements of damage for harm before death but also for the el enments of danmge
created by the death itself. 1In these states the tendency is to give to the
beneficiary an ampbunt corresponding to the economnmic value of the life of the
deceased as it would have been but for the defendant's act. Thus the danages
i ncl ude both the | osses sustained by the deceased on account of the harm during
his lifetime and the value at the tine of death of what woul d have been the net
earni ngs of the deceased, less living expenses during the period of his life
expectancy. These statutes avoid the expense of two actions and the
difficulties that frequently arise when there is a separate death statute and a
survival statute

4. Punitive statutes. In two states the anbunt of danmages is deterni ned
wi t hout reference to the necessities of the family of the deceased or of the
anount of his earnings, but is wholly dependent upon the degree of fault on the
part of the defendant.

c. Punitive damages. Aside fromthe states in which the degree of
culpability of the defendant is the sole basis for conpensation, nobst of the
states do not permit punitive damages. |n sone, because of express |anguage in
a statute or by interpretation of general provisions, the courts have held that
these danmges are recoverable.

d. Nom nal danages. 1In a majority of the states, nom nal damages may be
awar ded, al though there are no conpensatory damages

e. Harmto feelings. Damages for harmto the feelings of the survivors and
conmpensation for nere | oss of association or nmenbership in the famly are not
granted, although, as stated in Comment b, damages for | oss of advice, care,
attention, guidance, or even conpanionship that has pecuniary val ue nay be
given. Normally, under a death statute that is not conbined with a surviva
statute, recovery is not pernmitted for the suffering of the deceased or for
medi cal and ot her expenses caused by the injury unless these are borne by the
survivor.

f. Certainty. |In determning the amunt of recovery under death statutes,
the rules stated in 8 924, respecting the deternination of the anount of
earni ngs that the deceased probably woul d have received and the determ nati on of
his |ife expectancy are observed. |In other respects, as in ascertaining the
val ue of a parent's care, training and gui dance, the standard of certainty is
necessarily relaxed, and the anpunt of the ultimte award is thus largely within
the discretion of the jury, subject to the ordinary powers of the court to set
aside a verdict that is excessive or inadequate.

g. Limtation for anbunt and tinme. Under the statutes of some states, the
total anpbunt recoverable is |imted to a fixed maxi num anount .

Most statutes require suit to be brought within a specified tine after the
death or after the appointnment of a representative. Unlike the ordinary
statutes of linmtations, these tine-linits are usually held to go to the nature
and extent of the right and not nerely to the renedy. (See Restatenent, Second,
Conflict of Laws, & 143). There is difference of opinion on whether a
limtation on anount will be followed in another state. (See Restatenent,
Second, Conflict of Laws, § 178).

h. Mtigation. The fact that one or nore of the beneficiaries receives
i nsurance payable on the death of the deceased or inherits property fromthe
deceased does not diminish the damages recoverable. Likew se the fact that
support, education or other gratuities have been received fromthird persons,



al t hough i nduced by the death, or that the survivors will be cared for by third
persons, does not mtigate the damages. (See § 920A).

i. Interaction of clainms for harns before and after death. Except when
there is a conbined survival and death statute (see Conment b), a judgnment under
a survival statute has no effect upon the danmages given under a death statute,
since the damages in the one case are based upon events preceding death, while
the danmages under the other statute are based upon harm caused by the death. On
the other hand, a release of his claimby the injured person bars an action
after his death for causing the death; this is also true of a judgnent either
for, or if on the nmerits, against himgiven in an action brought by himfor the
tort. If an action brought by the deceased was pending at his death, the terns
of a separate revival statute distinct fromthe general survival statute may
determi ne whether the existing action should be continued or a new action for
the death shoul d be brought.

j. Recovery by husband or parent for expenses before death of spouse or
child. The ampunt recoverable by a spouse or a parent for injury to a spouse or
child, aside fromthe death statutes, includes an anpbunt for the expenses and
| oss of services or society of the spouse or |loss of services of the child to
the tine of death, and neither the death nor a survival statute inpairs this
right of the spouse or parent to recover for those itens since they are not
i ncluded within the provisions of any of the types of death statute.

k. Common | aw action for wongful death. The preval ence of the w ongful
death statutes, which are to be found in all jurisdictions, and their existence
for substantially nore than a hundred years have given rise to sone decisions
hol ding that the principle of a right of action for wongful death has now
becone a part of the comon lawitself. In view of the "lack of any discernible
basis" for the 1808 holding in Baker v. Bolton and its "harsh result" and of the
scholarly criticismof the holding, it has been concluded that "there is no
present public policy against allow ng recovery for wongful death," so that the
right of action can now be regarded as arising under the conmon |aw. Mst of
the details of the right may be controlled by an existing statute or taken by
anal ogy fromone. \en recognized, this conmon | aw right has been utilized to
fill in unintended gaps in present statutes or to allow aneliorating conmon | aw
principles to apply.

REPORTERS NOTES: Conment k has been added.
Comment b: Types of statutes.

(1) Danmmges based on contributions. See Mchigan Central R Co. v. Vreel and,
227 U.S. 59, 33 S.Ct. 192, 57 L.Ed. 417 (1913); Southern R Co. v. Mller, 285
F. 2d 202 (6th Cir. 1960); MlLaughlin v. United R Co., 169 Cal. 494, 147 P. 149
(1915); McKeown v. Argetsinger, 202 Mnn. 595, 279 N.W 402 (1938); Tenore v. Nu
Car Carriers Inc., 67 N J. 466, 341 A 2d 613 (1975); Meekin v. Brooklyn Heights
R Co., 164 N. Y. 145, 58 N.E. 50 (1900); Dooley v. Seaboard Air Line R Co., 163
N.C. 454, 79 S.E. 970 (1913); Youngblood v. Southern R Co., 152 S.C 265, 149
S.E. 742 (1929).

(2) Danmmges based on loss to the estate. See De Toskey v. Ruan Transp
Corp., 241 lowa 45, 40 N.W2d 4 (1949); Phel ps Roofing Co. v. Johnson, 368 S. W
2d 320 (Ky. 1963).

(3) Conbined death and survival statutes. See Texarkana Gas & El ec. Light
Co. v. Or, 59 Ark. 215, 27 S.W 66 (1894); Prowant v. Kings-X Inc., 185 Kan
602, 347 P.2d 254 (1959); Stewart v. United Elec. Light & Power Co., 104 M.
332, 65 A 49 (1906); Bates v. Sylvester, 205 Mo. 493, 104 S W 73 (1907);



Lahoma Ol Co. v. State Industrial Commin, 71 Okl. 160, 175 P. 836 (1918);
Lubrano v. Atlantic MIls, 19 RI. 129, 32 A 205 (1895); Ellenberg v. Arthur,
178 S.C. 490, 183 S.E. 306 (1936); Menphis St. Ry. Co. v. Cooper, 203 Tenn. 425
313 S. W 2d 444 (1958); Mesher v. Osborne, 75 Wash. 439, 134 P. 1092 (1913).

(4) Punitive Statutes. See Richnond & D. R Co. v. Freeman, 97 Ala. 289, 11
So. 800 (1892); Qulighan v. Butler, 189 Mass. 287, 75 N.E. 726 (1905).

Comment c: Punitive danages are ordinarily not allowed. Rochester v. Wells,
Fargo & Co. Express, 87 Kan. 164, 123 P. 729 (1912); Atchison, T. & S. F. R Co.
v. Townsend, 71 Kan. 524, 81 P. 205 (1905); London Guarantee & Acc. Co. V.

Bal gowan S. S. Co., 161 M. 145, 155 A, 334 (1931); Crossett v. Andrews, 277
P.2d 117 (Ckl.1954).

Some wrongful death statutes specifically provide for punitive danmages, and
some states construe the statute to allow them See, e.g., Boroughs v. Qdiver
226 M ss. 609, 85 So.2d 191 (1956).

Comment d: Nomi nal damages are allowed. Fordyce v. MCants, 51 Ark. 509, 11
S.W 694 (1889); Bolen v. Howard, 452 S.W2d 401 (Ky.1970); Van Cl eave v. Lynch
109 Utah 149, 166 P.2d 244 (1946).

The |l eading state declining to allow the danages -- see Stetson v.
Easterling, 274 N.C. 152, 161 S. E.2d 531 (1968) -- has recently changed its
position by statutory anmendnent. N.C Gen.Stat. 8§ 28-174(a)(6).

Comment e: Harmto feelings. See In re Riccomi, 185 Cal. 458, 197 P. 97
(1921); Thonpson v. Fort Branch, 204 Ind. 152, 178 N.E. 440 (1931); G affamyv
Saco Grange, 112 Me. 508, 92 A. 649 (1914); Davis v. Guarnieri, 45 Chio St. 470,
15 N.E. 350 (1887); Tex-Jersey Ol Corp. v. Beck, 157 Tex. 541, 305 S.W2d 162
(1957); Evans v. Oregon Short Line R Co., 37 Uah 431, 108 P. 638 (1910);

O Connor v. United States, 269 F.2d 578 (2d Cir. 1959) (Ckl. |aw).

In some states conpensation is given the survivors for sorrow and angui sh
Matt hews v. Hicks, 197 Va. 112, 87 S.E.2d 629 (1955).

Loss of services. Vines v. Arkansas Power & Light Co., 232 Ark. 173, 337
S.W2d 722 (1960); Kroeger v. Safranek, 165 Neb. 636, 87 N.W2d 221 (1957); Dah
v. North Anerican Creaners, Inc., 61 N.W2d 916 (N.D. 1953).

Loss of nurture, education and gui dance. Baltimre & O R Co. v. Plews, 262
Ml. 442, 278 A 2d 287 (1971); Boyd Constr. Co. v. Bilbro, 210 So.2d 637 (M ss.
1968); Arrow Transp. Co. v. Northwest Groc. Co., 258 Or. 363, 482 P.2d 519
(1971).

Loss of conpani onship. Kurdziel v. Van Es Elec. Co., 180 Kan. 627, 306 P.2d
159 (1957); Smith v. Wells, 258 S.C. 316, 188 S.E.2d 470 (1972); Breeding v.
Johnson, 208 Va. 652, 159 S.E. 2d 836 (1968).

Comment g: Limtations on anpunt and tinme. See Hanmond v. Lewi ston, A & W
St. R Co., 106 Me. 209, 76 A 672 (1909); Swope v. Keystone Coal & Coke Co., 78
WVa. 517, 89 S.E. 284 (1916).

Conmment h: Mtigation. Renarriage of a surviving spouse does not reduce her
recovery. Goesbeck v. Napier, 275 NW2d 388 (lowa 1979); Lofton v. Cade, 359
So. 2d 1074 (La. App.1978), writ denied, 360 So.2d 1177 (La. 1978).

Comment i: See Martin v. Baltimbre & O R Co., 151 U S. 673, 14 S.Ct. 533
38 L.Ed. 311 (1893); St. Louis & S. F. R Co. v. Coode, 42 Ckl. 784, 142 P. 1185
(1914); Brown v. Chicago & NN W R Co., 102 Ws. 137, 77 NNW 748 (1898), reh'g
deni ed, 102 Ws. 137, 78 NW 771 (1899).



Comment k: Common | aw action. The two significant cases are Mragne v.
States Marine Lines, Inc., 398 U S. 375, 90 S.Ct. 1772, 26 L.Ed.2d 339 (1970),
on remand, 446 F.2d 906 (5th Cir. 1971) (naritinme law and a gap in the
applicable statutes); Gaudette v. Webb, 362 Mass. 60, 284 N E. 2d 222 (1972)
(tolling a statute of limtations allowed).

The quoted | anguage is taken fromthem

See generally, S. Speiser, Recovery for Wongful Death (2d ed. 1975) (2
vols.); S. Speiser, Recovery for Wongful Death: Econonic Handbook (2d ed.
1979); Tiffany, Death by Wongful Act (2d ed. 1913); Holdsworth, The Origin of
the Rule in Baker v. Bolton, 32 L.Q Rev. 431 (1916); WMal one, Genesis of
Wongful Death, 17 Stan. L.Rev. 1043 (1965); Snedley, Wongful Death -- Bases of
the Conmon Law Rules, 13 Vand.L. Rev. 609 (1960); Page, "Pecuniary" Damages for
Wongful Death, 7 Trial Law. Guide [No. 4] 124 (1963).

CROSS REFERENCES: ALR Annot ati ons:

Admi ssibility of evidence of, or propriety of conment as to, plaintiff
spouse's renarriage, or possibility thereof, in action for damages for death of
ot her spouse. 88 A L.R 3d 926
Action against parent by or on behalf of unemanci pated mnor child for w ongful
death of other parent. 87 A L.R 3d 849
Right to maintain action or to recover danmages for death of unborn child. 84
A L.R 3d 411.

Admi ssibility and sufficiency of proof of value of housew fe's services, in
wrongful death action. 77 A L.R 3d 1175.

Recovery for nental or enotional distress resulting frominjury to, or death of,
menber of plaintiff's famly arising from physician's or hospital's wongful
conduct. 77 A.L.R 3d 447.

Excessi veness and adequacy of damages for personal injuries resulting in death
of minor. 49 A L.R 3d 934.

Profits of business as factor in deternmining |oss of earning capacity in action
for personal injury or death. 45 A L.R 3d 345

Admi ssibility, in personal injury or death action, of evidence as to injured
party's intention to enter occupation other than that engaged in at tine of
injury or death. 23 A L.R 3d 1189

Necessity and manner, in personal injury or death action, of pleading special
damages in the nature of medical, nursing, and hospital expenses. 98 A L.R 2d
746.

Danmages for wongful death of husband or father as affected by recei pt of social
security benefits. 84 A L.R 2d 764.

Pensi on, retirenent inconme, social security paynents, and the like, of deceased,
as affecting recovery in wongful death action. 81 A L.R 2d 949

Admi ssibility in wongful death action of testinmony of actuary or mathematician
for purpose of establishing present worth of pecuniary loss. 79 A L.R 2d 259
Action agai nst spouse or estate for causing death of other spouse. 28 A L.R 2d
662.

Proof of prospective earning capacity of student or trainee, or of its loss, in
action for personal injury or death. 15 A L.R 2d 418

Measure and el enents of damages for personal injury resulting in death of
infant. 14 A L.R 2d 485

Changes in cost of living or in purchasing power of noney as affecting damages
for personal injuries or death. 12 A L.R 2d 611

Marriage of child, or probability of marriage, as affecting right or neasure of
recovery by parents in death action. 7 A L.R 2d 1380.



Di gest System Key Numbers:

C.J.S. Death § 8 95, 96, 98 et seq., 106, 110.
West's Key No. Digests, Death 78 et seq.



