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SPORTS.

(professional sports attempt to control use of images by media)
Abe Aamidor
  HAVE WE LOST CONTROL OF OUR CONTENT?
  The first Formula One auto race in the United States in a decade generated a lot of interest at the Indianapolis Motor Speedway last September.
  Hundreds of broadcast, print and online journalists from around the world converged on Indianapolis to report on the pre-race activities and the usual sideshows, along with the main event itself - the inaugural United States Grand Prix.
  Broadcast journalists from the major television stations in Indianapolis expected to be there, as well.
  Locked out of the event, however, were Jacques Natz, news director of local NBC affiliate WTHR-TV, and his veteran, race-savvy crew of sports reporters. London-based Formula One Management, which handled rights to the event, had laid down certain stipulations for local broadcast media if they wanted access to the race, stipulations that were acceptable to the ABC, CBS and Fox affiliates in town -- but not to Natz.
  Those stipulations required all local television stations to run, in their entirety and unedited, daily 2-minute race highlights packages that the race promoters themselves would produce and edit. The stipulations also required the stations to turn over within seven days any secondary video they shot (color pieces, driver interviews and the like), and further required that the stations agree to all this in writing. Natz wouldn't sign, and WTHR had to broadcast from the street corner outside the track during the run-up and actual race.
  What happened in Indianapolis last fall might seem an isolated incident, a "so what?" of interest only to auto racing fans, but not a real free press issue. But WTHR-TV was just the latest entity to be steam-rolled by sports leagues or teams who want to control content in news reports of their events. Major sports organizations increasingly are seeking to use copyright law, contract law and the so-called tort of misappropriation to get their way with media outlets, and they are threatening to deny access to journalists who won't roll over.
  In the last year or so, similar conflicts have erupted between:
  * The National Basketball Association and The New York Times. The NBA sued The Times last year when it discovered the paper was selling news photos over the Internet that staff photographers had shot at New York Knicks' basketball games. The NBA claimed it only licensed press photographers to shoot photos for normal news coverage, such as placement in the next day's sports section, and that selling likenesses or images of its players over the Internet violated its rights.
  The case was settled in April when The Times agreed to provide a direct link to the NBA's Web site from its own online store and to feature the NBA.com logo in print ads promoting th sale of Times photographs of NBA games.
  * NASCAR and the motor sports press. During the February 2000 running of NASCAR's most prestigious event, the Daytona 500, the race series added a provision known as Article 4 to its media credential request forms that included the following statement: "NASCAR is and shall be the sole owner of any and all copyrights and proprietary rights worldwide ... created from images, sounds and data arising from or during any NASCAR event."
  "It basically said they had ownership over everything that was 
printed, shot or said at any event," said Mike Harris, a veteran 
Associated Press motor sports writer.
  Members of the National Motorsports Press Association protested, threatening either to boycott NASCAR races altogether or to cover events without seeking credentials. Article 4 quickly was removed from the press credential forms.
  * Morris Communications Corp. and the PGA (Professional Golfers' Association). In a lawsuit filed in Jacksonville, Fla., this past winter, Morris (which owns The Florida Times-Union in Jacksonville and several other media outlets) sought the right to syndicate real-time golfing scores to Internet clients. The PGA has argued that it spent millions on a system to feed scores from all 18 holes during a tournament to journalists back in the press box simultaneously. While scores as such are not copyrightable, the PGA claims that the format in which it presents scores to journalists means the scores cannot immediately enter the public domain. This case is still pending.
  * NBA and the Motorola corporation. In 1997, the NBA sued Motorola over the latter's pager system, in which basketball scores were relayed to customers in real-time. The basketball league lost when an appeals court ruled that scores were in the public domain (i.e., not copyrightable) and, further, that the NBA didn't suffer any damages because it wasn't in the pager business itself. But the court left the door open for future action based on the tort of misappropriation (i.e., that one entity was profiting from another's work without paying for it).
  * And just this spring, Major League Baseball sought to require journalists to sign a contract to get credentials to cover games. The terms of the originally proposed agreement stipulated "failure to adhere to the conditions could result in loss of credentials for members of the media."
  Tim Burke, assistant managing editor/sports for The Palm Beach Post and president of the Associated Press Sports Editors, told the Chicago Tribune in March that, "We won't sign any document that signs away our content to Major League Baseball."
  At issue was a clause that would prevent a newspaper from using its own photos in other media, such as for promotional use or, as Major League Baseball contends, commercial use. MLB also is seeking to restrict real-time reporting of games in progress over the Internet.
  An agreement was reached on credentials for the 2001 season that restricts newspapers to posting no more than seven photographs of a game on its Web site while the game is in progress. The agreement also allows MLB to purchase photos from newspapers if those papers sell them to other media, as well.
  CLAIMING OWNERSHIP
  With regard to the United States Grand Prix in Indianapolis in 
September 2000, Formula One Management claimed in a faxed document after the race that it had every right to make demands on media outlets that wanted access to the race; it had never before faced the kind of criticism it received from Jacques Natz. (Natz compared Formula One's tactics to what one might expect in a Communist country). Formula One also claimed it had been quite generous in allowing local television stations to broadcast race highlights without charging them for the 
privilege.
  Indiana University journalism professor Betsi Grabe expressed dismay at the Formula One license agreement last September.
  "If we allow this in sports coverage, this is what big business, or organizations or powerhouses in society will do in the future," she said. "Will we be only allowed to show certain parts of speeches? This is a way of restricting coverage of public events."
  But are sporting events public events? Can a game or a race be 
considered "news" in the same sense that a vote in Congress or an airplane crash is news?
  Emily Sexton is an associate in intellectual property law at Baker and Hostetler, a Washington, D.C.-based law firm that represents SPJ. She 
says leagues and sports promoters are seeking to present their events as performances, much like an opera or play, which are creative works staged in certain predetermined ways time after time.
  But, she said, sporting events are not performances.
  "Something has to be fixed in a tangible medium of expression" to be copyrightable and therefore outside the public domain, said Sexton.
  She noted, however, that intellectual property law is murky when it comes to print and broadcast images. A description in words is entirely the author's own creation and is based on his or her perceptions, therefore it cannot be owned by a sports team, league or promoter. But images are another matter.
  "The images are doable because it's actually a fixed moment in time from what is their production," she said.
  Bruce Brown, a specialist in First Amendment law at the same firm as Sexton, said news organizations have a right to control their own coverage. Leagues and sports teams don't own the news, he said.
  "Just because you're dealing with a private enterprise doesn't mean the public doesn't have an interest in the outcome," said Brown.
  But does that interest trump the rights of the sports franchise? According to Fritz Messere, a professor of communication studies at the State University of New York-Oswego and an expert on communications policy, the answer should be "no." He says sporting events are different 
than other news events.
  "Formula One owns the content and wants to control the content," Messere said. "From their point of view they spent a lot of money promoting it, in terms of getting rights and clearances, and they want to control it. What's wrong with that?"
  Messere makes a similar argument in the NBA vs. NYT case. The NBA claims it licenses photographers to shoot pictures for news coverage only. "The New York Times takes a shot during an NBA game," he said. "Here's somebody going up for a lay-up during a game, and it's an exciting moment so they publish it. There's nothing wrong with that."
  But that's where the newspaper's rights should end, Messere argues.
  "Even though they own the photo, they don't own the rights to the person in the photo, and they should be barred from profiting from the person in the news photo."
  Those and similar arguments are fighting words to George Freeman, assistant general counsel at The Times.
  "We own the photos," Freeman said shortly before The Times settled with the NBA. "The question is whether they should be allowed to restrict our use of our own photos. If we took pictures of the marathon, nobody would assert we couldn't use our photos as we please."
  The other issue inherent in most of the conflicts between rights holders and those who just want to report the news is that of access. The best defense rights holders have against unlicensed media is simply to bar access to their events by all but those who have paid for the privilege or agreed to stipulations imposed by the rights holder.
  Marshall Leaffer, a distinguished professor of intellectual property law at the Indiana University School of Law, says intellectual property rights holders and those who have paid for broadcast rights to major sporting events have a legitimate interest in controlling how other media outlets will report those events. This is normally done by a contract or license, which provides access to the event. If you don't reach an agreement with the rights holders, you may be barred from the event.
  But what if you refuse to sign any agreements and can gain access through other means?
  "If you could somehow do it, you could do it," he said. "There's nothing in the copyright laws" to prevent it (i.e. the event itself would not be copyrightable).
  What you couldn't do, though, is strike a corrupt deal with someone else (e.g., a "plant" in the stands whose only license is to watch the event, not report on it) and thereby get the images you need to produce, say, your own online broadcast of the event. That would likely be a violation of the license agreement the fan has directly or indirectly agreed to (he or she is just there to witness the event).
  Then there is the tort of misappropriation. "Some state courts have applied an amorphous, plastic action called misappropriation of value in that you've usurped something of value at its maximum potency," said Leaffer. "You've reaped what you haven't sowed."
  TO SIGN OR NOT TO SIGN?
  As sports organizations become more restrictive, journalists find themselves in more than a legal predicament over ownership; they also face an ethical dilemma. How much are they willing to sacrifice to broadcast a sporting event? At what point do the demands of sports organizations become so high that it's better to not provide direct coverage of the event?
  For WTHR's Jacques Natz, that point came during the Formula One race in Indianapolis last year. He decided it was better to broadcast from the street than to compromise his station's coverage of the event.

  "What Formula One is doing is handing us a tape and saying 'broadcast it,"' Natz said last fall. "To me that's advertising, not news.
  But Natz was the only journalist that found himself locked out of the event because he refused to comply with Formula One's demands.
  "I'm ashamed that my fellow broadcasters have not taken the same position, to not broadcast any part of the race," he said after the race.
  Opting to boycott a sporting event seems to be the only leverage journalists have when presented with an ultimatum by a sports organization. But some journalists have said that even that bit of leverage isn't as strong as it once was.
  "It used to be we were the conduit to the public," said Sean Horgan, a veteran sports reporter with The Dallas Morning News. "They needed us to cover the games. That's why there were gifts or free food and entertainment. But now, with the Internet and partnerships between teams and other content providers, clearly we're reaching a point where the teams are thinking, 'We don't need these people any more."'
  Aly Colon, a specialist in media ethics at the Poynter Institute, said it's bad news when anyone tells media outlets what they can and cannot cover and when and how they can report the news.
  "I think this particular issue goes very much to the core of acting independently because news organizations -- to be the best value they can to the public -- need to be able to make their decision of what they cover and how they cover it independently of any other organization," said Colon.
  If news organizations do not act independently, "How can the public believe the news organizations are acting as independent brokers of the news?" he added. "This type of stipulation compromises the credibility of news organizations."
  News organizations can refuse to sign away their rights but still cover an event, but they will be at an obvious disadvantage to competitors that have full access. A twist on denying access to a sporting event in recent years is simply to provide better access to news media that have paid for broadcast rights to it. Formula One always gives better access to affiliates of broadcast rights holders, said Michael Hollander, editor of Racing Information Systems, a media company and news wire that distributes online.
  But the NCAA does the same thing for CBS, which owns the broadcast rights to the NCAA tournament, and NASCAR does the same thing for Fox-TV, which broadcasts theirraces.
  "When you go back to CBS and Fox, when they started spending big money on broadcasts, clearly they were given better access," said The Dallas Morning News' Sean Horgan.
  Case in point? CBS announcers were able to talk to players and coaches on court right after games during this year's NCAA basketball tourney, while other journalists had to go the interview room and wait for their chance to meet with the same people.
  The problem of controlled content is growing, and it's making its way -- in some form or another -- into most professional sports organizations. While lawyers battle over the specific issues of ownership, journalists are left to decide how to handle their own daily coverage.
  "On the one hand you can say it's only sports," said Howard Sinker, a former baseball writer who now is state/general assignment editor at The Minneapolis Star Tribune. "But when owners are asking for extra financing for stadiums and are buddies with local municipalities, then publishing their own takes what is happening either through their own Web sites or bogus sports sites, it's pretty alarming."
  Abe Aamidor is a staff writer at The Indianapolis Star and teaches journalism part time at Indiana University-Bloomington.
