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I. INTRODUCTION
  A year ago, the Washington Post, CNN, and four other prominent media organizations discovered that news reports they gathered, prepared, and presented to the public at great expense were being pirated. An entity known as Total News -- which independently gathered no news -- had created a World Wide Web site that provided one-click access to the content of websites created and maintained by well-known news organizations, including the Washington Post and CNN. When accessed through Total News' site, however, these other popular sites had to be viewed through a Total News frame, which divided a user's computer screen into sections that featured banner advertisements for Total News advertisers at the bottom and a vertical row of hot links to still other news sites on the side. Although the Total News site incorporated verbatim the content of news reports published by others, Total News claimed, inter alia, that because it did not cache, or otherwise create any "copies" of the copyrighted material posted by the news organizations on their respective sites, none of the exclusive rights enjoyed by the Washington Post and others under section 106 of the Copyright Act [FN1]--protections against reproduction, adaptation, publication, performance and display--had been violated. The news publishers disagreed, contending that, either on a direct or a contributory basis, Total News was infringing several of those rights. [FN2]
  The possibility that copyright protection might not be available under these circumstances was widely discussed in the legal and popular press, as was the plaintiffs' assertion of a common law misappropriation claim in addition to federal copyright claims. [FN3] Since the enactment of the 1976 Copyright Act, with its broad preemption provisions, [FN4] most had regarded misappropriation as a theory of liability that had lost its vitality. At the beginning of the 1995-96 basketball season, however, the National Basketball Association ("NBA") sued to enjoin unauthorized dissemination of play-by-play information from NBA games in progress, asserting not only an array of statutory claims but also a common law claim for misappropriation. [FN5] Although the Court of Appeals for the Second Circuit eventually rejected the NBA's misappropriation claim, it carefully preserved common law claims for misappropriation of "hot news," holding that such claims were not preempted by the Copyright Act. [FN6] Instead of adopting the preemption and First Amendment defenses urged by Motorola and Sports Team Analysis and Tracking ("STATS"), the defendants in that case, the court articulated a multi- factor test capable of providing significant protection to content owners in future cases. [FN7] The Total News plaintiffs took advantage of that opinion by pleading misappropriation in a way that incorporated and mirrored the Second Circuit's test. [FN8]
  Somewhat lost in the flurry of articles generated by the Total News and  NBA lawsuits is the fact that, viewed in historical context, these two cases are not aberrations. The common law has emerged as a source of protection for intellectual property rights throughout this century whenever statutory protection for new forms of media were still evolving. This phenomenon results from the relationship between communication technologies, which are dynamic and often difficult to anticipate, and statutes, which traditionally have been adopted only in reaction to such changes. This article traces this historical cycle throughout the twentieth century in order to highlight that, in cases in which statutory protection may not readily apply to new technologies, intellectual property owners have repeatedly and successfully resorted to common law theories for legal solutions to new problems. This article maintains that this cycle will continue and perhaps accelerate. Moreover, the applicability of the common law to new technological intellectual property disputes is not limited to the tort of misappropriation. Litigants in the online world have resorted to a variety of common law claims to address problems such as junk e-mail and hacking. Future advances, even in such commonplace technologies as television, are equally likely to result in the assertion of other common law theories.

  This pattern at first seems odd, particularly considering that the technological advancements that spawn new communicative endeavors also create a strong desire to organize such endeavors within a comprehensive legislative framework. [FN9] On reflection, however, the immediate resort to common law theories is understandable. Although it is true that the myriad scenarios resulting from developing technologies spur proposed legislative solutions, [FN10] that process, in itself, poses two problems. First, it takes time to get legislation enacted. Second, even the most forward-looking statute cannot anticipate all technological controversies. [FN11] As a result, statutes have a way of lagging behind real life. This lag sometimes leaves litigants in a bind, particularly owners of intellectual property rights who may believe their rights have been violated in a manner not explicitly addressed by statutory schemes.

  Common law, on the other hand, is more adaptable. A court presented with a novel set of facts can review prior case law, analyze new factual situations, and, reasoning from past precedent, apply existing legal principles to fashion a new rule governing the heretofore unanticipated set of facts facing the court. This was demonstrated repeatedly throughout the twentieth century when new technologies, or new uses of existing technologies, generated novel intellectual property disputes. [FN12] When entities that had invested heavily to create commercially valuable assets felt threatened by those who tried to piggyback on the public's fascination with a product or service not fully protected by intellectual property law, they relied on common law theories, often misappropriation, to protect their interests.

  This approach is not without drawbacks. While statutory rules are intended for broad applicability, decisions applying the common law are narrow and frequently apply only to their specific facts. Thus, subsequent disputes over analogous facts may not yield similar results. Further, common law claims have the additional shortcoming of being state-specific, leaving a winning party to wonder if the vindication of its rights will apply in other jurisdictions.  [FN13] For example, the tort of misappropriation, discussed at length in this article, exists as a well-developed theory only in one state, New York.  [FN14] For both of these reasons, subsequent litigants in related, but non- identical, circumstances may not know where they stand. In fact, it was these types of shortcomings that led to the desire for a uniform, comprehensive system of federal copyright law and which led to the inclusion of a clause in the current Copyright Act that preempts state causes of action that are "equivalent" to the exclusive rights set forth in section 106 of the Act.  [FN15]
  Legal commentators and others are having a field day debating the adequacy of current statutory intellectual property protections for new media and pondering fundamental questions about new and old rights in the digital domain.  [FN16] This article does not take a position on what the ultimate result of this debate should be, but given this exacting scrutiny and the conflicting policy goals at issue, a rapid legislative solution to these questions seems unlikely. [FN17] While the debate continues, intellectual property owners who believe that their rights are inadequately protected under a given statutory scheme are likely to articulate a common law basis for protection.

  Part II of this article illustrates this point by tracing the history in this century of the application of common law theories to disputes arising out of new technologies. Part III analyzes more recent examples arising out of several technology-related cases, and Part IV describes what may be the next wave of such litigation arising out of Internet-related disputes. This article concludes that to the extent existing statutory provisions do not expressly provide for the resolution of these new Internet-based intellectual property disputes, owners of Internet-related assets will continue to turn to common law theories to vindicate their rights.

II. THE HISTORICAL APPLICATION OF THE COMMON LAW TO DISPUTES TRIGGERED BY NEW

TECHNOLOGIES

  Resort to common law theories for protection of developing technologies is not a new phenomenon, but has occurred throughout the twentieth century at times when technology outpaced the development of the law. The common law theory most often applied in these disputes has been the tort of misappropriation, the basis for the Supreme Court's decision in International News Service v. Associated Press ("INS"). [FN18]
   INS was decided at a time when long-distance telephone and teletype services were gaining widespread commercial use in the news business. [FN19] American press associations in the early 1900s prided themselves on rapid and impartial collection of news gathered from remote locations and used a variety of technologies to disseminate their bulletins. [FN20] By 1914, one of the major stories of the day was the war in Europe, [FN21] carried with the aid of the Atlantic Cable between New York and London.

  Not all press associations, however, had access to the transatlantic cables. In particular, International News Service ("INS") had been banned by the "Allies ... [from using] their cables and thus [getting] news readily in the countries of Europe." [FN22] INS thus resorted to copying news updates on World War I (and other events) from Associated Press ("AP") bulletin boards on the East Coast and selling and transmitting them, either verbatim or as rewrites, to West Coast newspapers via telephone or telegraph. [FN23] AP sued INS and obtained injunctive relief prohibiting such copying. [FN24]
  Although the Supreme Court ultimately held that the content of the news dispatches was itself not copyrightable, [FN25] it nonetheless enjoined the practice because a valuable aspect of AP's product was being misappropriated by its competitor: 

    [D]efendant [INS], by its very act, admits that it is taking material that has been acquired by complainant [AP] as the result of organization and the expenditure of labor, skill, and money, and which is salable by complainant for money, and that defendant in appropriating it and selling it as its own is endeavoring to reap where it has not sown, and ... is appropriating to itself the harvest of those who have sown. Stripped of all disguises, the process amounts to an unauthorized interference ... precisely at the point where the profit is to be reaped, in order to divert a material portion of the profit from those who have earned it to those who have not. [FN26]
  Fifteen years later, at a time when the public's appetite for newsreels had made their producers desperate for content, [FN27] the exclusive right to film a sporting event also was protected on common law misappropriation grounds. In Rudolph Mayer Pictures v. Pathe News, [FN28] a company with exclusive rights to film a boxing match at Ebbets Field sued a company that created a newsreel by combining photographs of the event taken by its cameramen from the stadium and from the roof of an adjoining building. [FN29] The court found that the defendant had violated a property right and enjoined it from distributing the newsreel, a ruling that was upheld on appeal. [FN30]
  In the years following Rudolph Mayer, when network radio broadcasting became a popular entertainment medium, [FN31] a series of cases arose involving exclusive broadcasts of spectator sports. In Twentieth Century Sporting Club, Inc. v. Transradio Press Service, Inc., [FN32] the promoter of a boxing match at Yankee Stadium that had granted exclusive radio broadcast rights to the National Broadcasting Company ("NBC"), sued an organization that, by listening to the authorized broadcast and posting spotters outside the stadium, proposed to furnish other radio stations with detailed descriptions of the fight while it was in progress. [FN33] Relying on INS, the court enjoined the defendant on misappropriation grounds:"By appropriating or utilizing the whole or the substance of the plaintiffs' broadcast the defendants would be enabled to derive profits from the exhibition without having expended any time, labor, and money for the presentation of such exhibition." [FN34] Similarly, in Mutual Broadcasting System v. Muzak Corp., [FN35] the court issued an injunction against a defendant who intercepted radio signals from WOR's broadcasts of the 1941 World Series games between the New York Yankees and the Brooklyn Dodgers and retransmitted them-- without alteration--over telephone lines to paying customers. [FN36]
  Shortly after Twentieth Century, the court in Pittsburgh Athletic Co. v. KQV Broadcasting Co. [FN37] enjoined a similar practice, even though the unauthorized descriptions were not derived in any way from the authorized broadcast. The owner of the Pittsburgh Pirates baseball club had granted exclusive radio play-by-play rights to Pirates games at Forbes Field to NBC and certain advertisers. [FN38] A rival radio station carried its own accounts, based on descriptions received from paid observers perched outside the stadium with a view of the playing field. [FN39] The court enjoined the practice, finding it constituted a "direct and irreparable interference with, and an appropriation of, the plaintiffs' normal and legitimate business." [FN40]
  Misappropriation continued to play a role in the early days of network television broadcasting. [FN41] National Exhibition Co. v. Fass [FN42] involved a reporter who gathered accounts of New York Giants baseball games from telecasts (as well as radio reports) from the Polo Grounds and other stadiums and immediately transmitted his own version of the games to rival radio stations, via teletype, for a fee. [FN43] The defendant sent play-by- play descriptions within seconds or minutes of their occurrence during fifty- nine Giants games in 1953 and twenty games in 1954, as well as hundreds of games involving other teams. [FN44] Enjoining the practice, the court held that these actions "jeopardized the value and marketability" of the Giants owner's major source of revenue, the sale of broadcasting rights. [FN45]
  The same rationale was applied in extending the common law theory of unfair competition when advances in sound recording improved the environment for bootleg records. [FN46] In Metropolitan Opera Ass'n v. Wagner-Nichols Recorder Corp., [FN47] Columbia Records sued to protect its exclusive right to make and sell phonograph records of Metropolitan Opera performances. A rival record manufacturer produced and sold recordings made from radio broadcasts of the operas, which were exclusively contracted to American Broadcasting during the 1949-50 season. [FN48] The court felt compelled to extend the common law theory of unfair competition beyond its initial form of "palming off," or falsely selling one's goods as those of another: 

    With the passage of those simple and halcyon days when the chief business malpractice was "palming off" and with the development of more complex business relationships and, unfortunately, malpractices, many courts, including the courts of this state, extended the doctrine of unfair competition beyond the cases of "palming off." The extension resulted in the granting of relief in cases when there was no fraud on the public, but only a misappropriation for the commercial advantage of one person of a benefit or "property right" belonging to another. [FN49]
The court characterized the need to apply an unfair competition theory to enjoin such "piratical conduct" as a practical necessity. [FN50] The court observed:"As has been stated before, the doctrine is a broad and flexible one. It has allowed the courts to keep pace with constantly changing technological and economic aspects so as to reach just and realistic results." [FN51]
  In each of these cases, intellectual property owners were threatened by third-party efforts to exploit loopholes in existing intellectual property laws. Because neither state nor federal statutory schemes had been enacted to deal with such contingencies, plaintiffs were forced to plead novel common law theories in the interim. The courts, in applying common law theories to these situations, both discouraged future piratical conduct as well as protected the individual rights at issue.

III. RECENT MISAPPROPRIATION CLAIMS:THE SPORTS LEAGUE CASES

  No statutory cause of action was available to the plaintiffs in the preceding cases. Although subsequent revisions to, and expansions of, the federal copyright and trademark [FN52] laws in the last twenty years would change that result in at least two of the cases, [FN53] in the final years of this century, intellectual property plaintiffs now litigating disputes in the digital domain [FN54] continue to rely on state law theories to resolve ownership issues, despite the existence of more comprehensive statutory protection. A few recent cases illustrate this point.

  In the fall of 1995, STATS and SportsLine USA began operating a lucrative   [FN55] site on the World Wide Web that offered unauthorized, play-by-play descriptions of National Football League ("NFL") games while they were in progress, using spotters to watch live television broadcasts of the games and simultaneously to transmit textual information about each play electronically to the website in order to create their own virtual broadcasts. [FN56] In October 1995, the NFL sued STATS and SportsLine USA [FN57], arguing, inter alia, that their activities constituted unfair competition and misappropriation of the NFL's most valuable commercial property:the exclusive right to license live accounts of NFL games. Almost immediately after the action was commenced, the parties began a series of negotiations culminating in a settlement under which the defendants ceased their virtual broadcasts.  [FN58]
  In March 1996, STATS was sued again, this time by the NBA, for distributing, in association with Motorola, a hand-held device that utilized pager technology to display key information about NBA games in progress.  [FN59] The device, called SportsTrax, could be used to follow the score of an NBA game on a basket-by-basket basis, showing time remaining, fouls, and similar information in real time. According to the defendants, their virtual broadcasts placed "exciting basketball action in the palm of your hand."  [FN60] The NBA sought to enjoin, as a misappropriation of its valuable, exclusive rights to broadcast NBA games, both the pager transmissions and the even more frequent updates available on America Online ("AOL"). [FN61] The NBA asserted causes of action based on common law misappropriation, as well as statutory claims for copyright infringement, false advertising, trademark infringement, and unfair competition under the Lanham Act. [FN62]
  As for the copyright claim, the district court ruled that an NBA game did not fall within the subject matter of copyright protection. [FN63] Relying on the misappropriation cases noted above, however, particularly INS, the district court granted injunctive relief, holding that defendants had not contributed in any manner, directly or indirectly, to the commercial value of the NBA games, which the NBA had created through substantial efforts over a number of years. [FN64] The defendants were found to have reaped unearned profits from the NBA's "most valued asset-- real-time NBA game information."  [FN65] The court concluded that the quantity and contemporaneous nature of the information on SportsTrax and the AOL site were sufficient to constitute commercial misappropriation, even though they did not threaten to replace the television broadcasts. [FN66] The court stated:"By disseminating to fans the changing scores and leads and other information on a realtime basis, defendants have appropriated the essence of NBA's most valuable property--the excitement and entertainment of a game in progress." [FN67]
  On appeal, the Second Circuit first declared as settled law that a claim for commercial misappropriation within the general scope of copyright survives preemption if it has an "extra element" in addition to the acts of reproduction, performance, distribution, or display. [FN68] Quoting the House Report, the Second Circuit stated: 

    "Misappropriation" is not necessarily synonymous with copyright infringement, and thus a cause of action labeled as "misappropriation" is not preempted if it is in fact based neither on a right within the general scope of copyright as specified by section 106 nor on a right equivalent thereto. For example, state law should have the flexibility to afford a remedy (under traditional principles of equity) against a consistent pattern of unauthorized appropriation by a competitor of the facts (i.e., not the literary expression) constituting "hot" news, whether in the traditional mold of [INS], or in the newer form of data updates from scientific, business, or financial data bases. [FN69]
  Based on this legislative guidance, the court acknowledged that the time-sensitive value of "hot" news provides the requisite extra element and set forth the following multi-part test for a misappropriation claim that survives preemption:(i) the plaintiff generates or collects information at some cost or expense; (ii) the value of the information is highly time-sensitive; (iii) the defendant's use of the information constitutes free-riding on the plaintiff's costly efforts to generate or collect it; (iv) the defendant's use of the information is in direct competition with a product or service offered by the plaintiff; and (v) the ability of other parties to free-ride on the efforts of the plaintiff would so reduce the incentive to produce the product or service that its existence or quality would be substantially threatened. [FN70] Although the NBA had proven most of these elements, the court held that the"direct competition" element was not satisfied, since "there [was] no evidence that anyone regards SportsTrax or the AOL site as a substitute for attending NBA games or watching them on television." [FN71] Further, the court held that because the STATS service did not take information from the NBA's Gamestats service or an NBA pager, the NBA had not demonstrated that STATS was free-riding. [FN72]
  How the Second Circuit's new articulation of the misappropriation test will be applied in future cases remains unclear. [FN73] Particularly puzzling is the court's emphasis on the "factual" nature of what was taken from NBA games, its apparent belief that the rudimentary nature of the SportsTrax device rendered it an inadequate substitute for licensed information outlets, and its concern about the lack of direct competition and harm. When combined, these points bear more than a passing similarity to an analysis conducted under the second, third, and fourth prongs of the "fair use" defense to copyright infringement. [FN74] If the court intended to apply an ersatz fair use analysis, though, it is difficult to see how the delivery of NBA scores in real time qualifies as an example of a "transformative use," which the Second Circuit previously has said "is central to a proper" fair use analysis.  [FN75] The absence of any substantive transformation of game information  [FN76] would seem to leave the unauthorized transmissions inherently unfair and actionable under the equitable concepts on which both the misappropriation and fair use doctrines are based.

  This apparent similarity between the new articulation of misappropriation doctrine and copyright fair use, in addition to the Second Circuit's somewhat strained factual conclusions, [FN77] has led not only to disagreement among legal commentators, [FN78] but also to incomplete or inaccurate readings of the court's opinion. For example, although the precise scope and contour of the misappropriation doctrine after NBA remain unclear, it is an overstatement, at best, to argue that "all challenges to the transmission of real-time sports information that arise under state law misappropriation doctrine" are preempted by section 301 of the Copyright Act. [FN79] In fact, this view baldly contradicts the holding of NBA, discussed above, in which the Second Circuit clearly described conditions under which a non-preempted misappropriation claim would be successful. [FN80] Indeed, the Second Circuit's conclusion that the requisite competition was not present in NBA seemed driven by the uniquely limited attributes of the SportsTrax device, which provided only rudimentary scores and other statistical updates. [FN81] The more comprehensive the transmission, the more likely it would compete directly with licensed broadcasts.

  It is also incorrect to argue that enjoining real-time transmissions of information under misappropriation would constitute an impermissible prior restraint under the First Amendment. [FN82] On the contrary, both times it has been presented with the issue, the Supreme Court has emphasized that the First Amendment does not protect any right to misappropriate valuable commercial property, even if the property can be characterized as speech. [FN83] Moreover, an injunction issued under the Second Circuit's new NBA test would impose no unlawful prior restraint on speech. The Supreme Court has made it clear:there is no prior restraint where the restraint is "without reference to the content of the regulated speech." [FN84]
  Future misappropriation claims based on facts resembling those present in  NBA are, therefore, neither foreclosed by the Second Circuit's holding, nor barred by the First Amendment. To the extent that NBA places in flux the precise boundaries of the common law theory of misappropriation, it is a novel decision. [FN85] It is, however, unlikely to be the last judicial word on the subject. As illustrated below, resort to common law theories of intellectual property protection may well continue, if not accelerate, as digital communication technologies develop apace in the next few years.

IV. HOW THE INTERNET HAS GENERATED THE NEXT WAVE OF CASES

  The Internet, first established in 1969 as an experimental government computer network, became a mainstream communications medium in the 1990s with the development of the World Wide Web. [FN86] Users with easily acquired software may now copy, manipulate, distribute, and hyperlink [FN87] to information through a range of new Internet-related technologies. Most importantly, these technologies can be used, or misused, through a wide range of low-cost methods. [FN88] The market conditions are therefore ideal for anyone with a computer, a modem, the right software, and the same "entrepreneurial" spirit that characterized the defendants in the misappropriation cases of the 1930s through 1950s to capitalize on communications materials and networks created by others. This is particularly true given that the high consumer demand for content provides a significant incentive for such ventures. [FN89]
A. The Total News Case

  The complaint filed in Washington Post v. Total News describes a perfect example of how a low-cost entrant capitalized on the huge investments made by others to provide Internet content. [FN90] The Washington Post, CNN, Dow Jones, Time, Inc., Times Mirror, and Reuters sued Total News for operating a website that sold advertising space to third parties and offered, inter alia, one-click access to the editorial content of the plaintiffs' websites.  [FN91] By selecting one of the plaintiffs' sites, either from an index found on the Total News home page or from a series of icons appearing in a separate frame at the left-hand margin of that home page, users could access the content of the plaintiffs' sites via a hyperlink. [FN92] Accessed in this manner, however, the view of the plaintiffs' sites was altered so that the plaintiffs' content appeared on the user's screen within the Total News "frame," [FN93] which displayed the Total News Universal Resource Locator ("URL") as well as banner advertising [FN94] sold by Total News. [FN95]
  The Total News plaintiffs contended that this repackaging appropriated the commercial value of their "hot news" [FN96] websites for the defendant's own commercial advantage and characterized Total News, which provided "little or no content of [its] own," [FN97] as operating a "parasitic website"  [FN98] that is "the Internet equivalent of pirating copyrighted material from a variety of famous newspapers, magazines, or television news programs; packaging those stories to advertisers as part of a competitive publication or program ...; and pocketing the advertising revenue generated by their unauthorized use of that material." [FN99]
  Total News touched off a vigorous debate as to whether Total News' use of material created and owned by others, but freely accessible over the Internet, infringed one or more of the exclusive rights of copyright owners set forth in the Copyright Act. [FN100] Although it facilitated the viewing by end-users of content it did not own, Total News claimed never to have made a copy of that content. Had that been proven true, the plaintiffs' reproduction and distribution rights [FN101] may not have been directly infringed by Total News under those cases interpreting the Copyright Act to require a defendant to have created infringing "copies." [FN102]
  The question of whether and when copies are made on the Internet, however, is one upon which much attention is currently focused. At least one court has held that when a work of authorship is loaded into the random access memory ("RAM") of a computer, as a web page must be to be viewed by an end-user, a copy of that work has been "fixed" for purposes of the Copyright Act. [FN103] Under that approach, an end-user who viewed the Washington Post's material through Total News' frame has a fixed copy of the Washington Post's work of authorship for the time that he or she views the page, and Total News could thus be liable for contributory infringement. [FN104] Some have argued, however, that browsing through the Web does not entail the type of fixation contemplated by the Act's definition of "copies." [FN105] As applied to this situation, precedent is even less clear concerning the other exclusive rights of copyright set forth in section 106 of the Act. [FN106]
  The Total News plaintiffs, however, did not rely solely, or even principally, on a copyright infringement theory. Instead, they led their complaint with a misappropriation cause of action (among other common law claims). They alleged, in language paralleling the Second Circuit's analysis in NBA, that: 

    Plaintiffs expend substantial resources to gather and display the news and information found on their websites. Much of that news and information is time-sensitive, and is frequently updated to reflect the very latest world and national developments. The website washingtonpost.com, for example, generally is updated more than 30 times a day. Defendants' advertiser- supported, "hot news" website openly free-rides on Plaintiffs' efforts by simply lifting Plaintiffs' content wholesale and selling advertising based on proximity to that content. Defendants' service not only is competitive with, but in fact consists of, Plaintiffs' advertiser-supported hot news websites; Defendants even expressly hold out totalnews.com as a source of "breaking news." Defendants' free-riding substantially reduces Plaintiffs' economic incentive to expend the resources necessary to gather and display material on their own websites. [FN107]
  The validity of these assertions, though, was never ruled on. In June 1997, the Total News litigation settled on what one periodical described as "terms of surrender." [FN108] Total News agreed to refrain permanently from any direct or indirect framing of the plaintiffs' websites, including websites that the plaintiffs own or operate and many websites run by third parties that display the plaintiffs' content. [FN109] The plaintiffs agreed to let Total News continue linking to their sites, but this permission was extended pursuant to a royalty-free link license, and the only permissible link under the agreement is a no-frames hypertext link activated by a non-graphic, text-only reference to the applicable URL. [FN110]
  The settlement took the form of a court-ordered stipulation, so its terms are enforceable by contempt sanctions. Dow Jones, one of the plaintiffs, commented: 

    [The agreement] will help the Web grow by encouraging linking while enforcing the principle that intellectual property rights will be respected in cyberspace. To keep investing millions in making Web content available for free or at low cost, the companies who brought this suit need to know that Web users will see our content the way we meant for it to be seen. [FN111]
B. The Cyber Promotions Cases

  As Total News illustrates, the common law theory of misappropriation continues to be applicable to cases involving online and other services that can function as communications and entertainment media. It is not, however, the only state law cause of action recently used to protect such assets. In CompuServe, Inc. v. Cyber Promotions, Inc., [FN112] CompuServe successfully resurrected the common law tort of trespass to chattels when it sued Cyber Promotions, a company that sent unsolicited e-mail advertisements to, among others, thousands of CompuServe subscribers who presumably did not care to receive them. [FN113] Cyber Promotions repeatedly ignored CompuServe's written demands to cease sending such junk e-mail, which was generating approximately fifty customer complaints to CompuServe each day as of November 1996. [FN114] Further, in response to CompuServe's efforts to screen out such messages through filtering software, Cyber Promotions falsified the point-of-origin information contained in the headers of its messages and reconfigured its computers to conceal its true domain name, thus preventing e-mail replies. [FN115]
  Although Cyber Promotions clearly used CompuServe's proprietary network for its own purposes without permission or compensation, no federal cause of action appeared to be available. The court had little difficulty finding, however, that the common law theory of trespass to chattels applied. Following the standard set forth in the Restatement (Second) of Torts, which defines the tort as intentional use or intermeddling with a chattel in possession of another, it rejected the defendants' argument that physical dispossession or substantial interference was required. [FN116] The court held that a stream of unwanted electronic signals was sufficiently tangible to support an action in trespass:  [FN117] 

    To the extent that defendants' multitudinous electronic mailings demand the disk space and drain the processing power of plaintiff's computer equipment, those resources are not available to serve CompuServe subscribers. Therefore, the value of that equipment to CompuServe is diminished even though it is not physically damaged by defendants' conduct. [FN118]
The court also held that defendants had harmed not just CompuServe's equipment, but its business reputation and goodwill, which it recognized as separate propertyinterests. [FN119] The defendants' intentional actions had forced subscribers to sort through many unsolicited messages, an inconvenience that reduced the utility of CompuServe's e-mail service and prompted customer complaints and cancellations. [FN120] Finally, it rejected the defendants' arguments that CompuServe waived its property rights by simply connecting to the Internet and exposing its customers to e-mail from any source, [FN121] or that Cyber Promotions had a First Amendment privilege to continue sending its unsolicited communications. [FN122]
  Trespass to chattels also was used successfully in Thrifty-Tel, Inc. v. Bezenek, [FN123] a case involving hacking by the defendants to acquire computerized long-distance telephone access codes and subsequently to make free calls. Remarking that the plaintiff was attempting to apply "a hoary common law theory to computer-age facts" the California Court of Appeals also affirmed the lower court's ruling that the defendants were liable under a fraud theory, finding that the defendants' unauthorized transmission of a stolen access code via modem constituted a misrepresentation, and that acknowledgment and acceptance of the stolen code by the plaintiff's computer system constituted detrimental reliance. [FN124]
  Cyber Promotions v. America OnLine, Inc. [FN125] also presents an interesting contrast here for a number of reasons. In addition to being another example of common law theories being used to bolster statutory causes of action and encourage settlement, the conflict also shows that in some circumstances self-help presents a much more effective option. The lawsuit first arose when America Online ("AOL") gathered all of Cyber Promotions' undeliverable messages residing on its computers and delivered them in a bulk transmission to Cyber Promotions' Internet service providers. [FN126] Cyber Promotions sued on claims of, inter alia, interference with contractual relations and unfair competition, asserting that the "e-mail bombs" had disabled their service providers' computers, and that those providers had terminated their contracts with Cyber Promotions as a direct result thereof. [FN127] AOL counterclaimed on several statutory and common law claims. [FN128] The case settled in AOL's favor after Cyber Promotions lost a motion for partial summary judgement on its claim that it enjoyed a First Amendment right to send the unsolicited e-mails. [FN129]
  With each announcement of new technological advances, other fascinating scenarios arise, each of which may create new opportunities to dust off old common law claims. Take, for example, the recent announcement regarding "Web TV Plus," described in the press as the next generation of "Internet-enhanced television" that, via a video modem, "will sense data streaming into it along with a television signal" and offer a range of interactive television viewing options. [FN130] These options can include immediate, customized, instant-replay or camera-angle shots during sports broadcasts, on-screen chat sessions among fans of the X-Files during the latest episode, online shopping options, and countless other features that, depending on one's perspective, either will enhance or detract from the primary content originating with traditional television programmers.

  Although established broadcast entities may not be supportive of such enhancements (perhaps out of a concern over whether viewer distraction will result in a loss of commercial revenue), it is not at all clear whether existing copyright law will provide a complete remedy in cases where it may be argued that, because of an absence of any "copies," an unauthorized reproduction or distribution did not occur. [FN131] Therefore, one can easily imagine Web TV Plus spawning lawsuits with claims based on tortious interference with contractual relations, [FN132] trespass,  [FN133] or unfair competition. [FN134]
  As a result, it is unlikely that we have seen the last of misappropriation, trespass or other common law claims brought in addition to those based on statutory schemes of intellectual property protection. Whether as the basis for judicial resolution, as in NBA and CompuServe, or as claims that lead to early settlements, as in Total News, common law theories are likely to continue to play a significant role in future litigation spawned by the Internet and other digital technologies.

V. CONCLUSION

  In a world where advances in information storage and transport technologies develop with breathtaking speed, it is unrealistic to expect statutory law to keep pace, regardless of how painstakingly the legislative branch tries to predict the future. It is well known, for example, that the 1976 Copyright Act was deliberately drafted in broad, media-neutral terms in an effort to ensure that it would apply to then-rudimentary computer information storage and retrieval systems. As the House Report accompanying the Act states: 

    Under the bill it makes no difference what the form, manner, or medium of fixation may be ... whether embodied in a physical object in written, printed ..., magnetic, or any other stable form, and whether it is capable of perception directly or by means of any machine or device "now known or later developed." [FN135]
The Copyright office, responsible for drafting large sections of the Act, put it as follows: 

    [T]hat is the basis on which we drafted this bill. For example, you can read the bill from beginning to end and you won't find in it any reference to computers ... [even though] these are one of the coming instruments of communication in the future. We have tried to phrase the broad rights granted in such a way that they can be adapted as time goes on to each of the new advancing media. [FN136]
Despite such foresight, the degree to which the Copyright Act or other statutory schemes are competent to the task of defining competing claims in the digital age is, as noted, [FN137] being vigorously debated. [FN138]
  History repeats itself. As this article has shown, technology in this century has continually outpaced statutory law and litigants have repeatedly turned to judge-made law to protect important rights and large investments in the collection or creation of time-sensitive information and other commercially valuable content. It stands to reason that the faster a technology develops, the more rapidly it will surpass preexisting law, and the more prominent common law theories may become. It is not surprising, therefore, that as the Internet geometrically expands its speed, accessibility, and versatility--thereby vastly increasing the opportunities for economic free-riders to take, copy, and repackage information and information systems for profit--intellectual property owners again must consider the common law as a source of protection at the end of this century, much as it was at the beginning.
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