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这一讲我们继续就保险监管的问题进行介绍，本讲的中心内容是有关清偿问题的规定。和银行一样，保险公司的清偿问题不仅关系到股东和债权人，而且关系到众多的客户－－投保人，因此对这个问题的规定，是保险监管的重要内容。

( 讲座重点内容（Key Points）：

现在大家可能已经逐渐习惯了案例教学这种方式，这一讲我们仍旧是以几个重点案例为主体，通过对案例的分析和介绍来帮助大家掌握有关内容并且进行思考：

（1）Executive Life Balance Sheet

首先的问题是关于这家保险公司的资产负债表，想必这张资产负债表上至少会有两点内容会引起大家的注意：一是这家公司持有大量的垃圾债券；二是所谓的“Muni-GICs”。对于第二点，杰克逊教授在课程中对有关”Muni－GICs”的情况已经做了比较详细的介绍，这其实是一种有些类似于银行CD的融资安排，利率也比较高。关于垃圾债券，大家顾名思义也可以想到它的风险比较高，其实这也正是后来这家保险公司出现清偿能力上的问题的原由。（有关垃圾债券的基本情况介绍，可以参见补充材料）

由于资产出现大幅缩水（主要是垃圾债券贬值所造成的），保险公司面临清偿能力不足的问题。在进行清偿安排的时候，所面临的一个主要问题就是是否应该把“Muni－GICs”与普通保单持有人一并列入受偿人中？这其实也正是本案的核心问题。是否把“Muni－GICs”与普通保单持有人同样看待，对于受偿比率的结果具有非常大的影响：如果不把Muni－GICs算进去，普通保单持有人根据现存资产可以获得89％的受偿率，而实际上考虑到还有来源于新投入资本以及NAIC体系下的州际担保，他们实际上还可以多获得10％左右，这样就差不多是足额受偿了。但是如果把Muni－GICs的18亿美元算进去，根据现存资产的受偿率就会下降到70％左右，对普通保单持有人来说就受到了相当损失。加利福尼亚州的保险监管机构是不倾向于把Muni－GICs象普通保单持有人一样列入优先受偿的范围的，其中一个理由是认为Muni－GICs不能算是真正的保单持有人。这种观点有没有道路呢？需要大家作进一步的思考，不妨回想一下以前所讲过的内容，在银行方面有没有类似的问题呢？

（2）Commercial National Bank v. Superior Court

在本案中保险公司因为其投资组合出现问题而面临清偿不足，保险监管官为其策划了一项重组方案并且获得了初审法院的同意。但是上诉法院发出的禁止令要求初审法院撤销其决定，因为上诉法院认为该重组计划在三个方面存在法律问题：为经市政当局担保的投资合同建立所谓的“双层”估价体系在法律上没有任何根据；这种“双层估价”体系对于其他的保单而言是不公平的；而且在清算估价时间上，对那些选择不接受重组保单的人来说，他们就丧失了与那些可能清算财产的联系。

可以说，法院作出了对一般保单持有人有利的裁决。认为该项重组计划不符合保险法规中有关未清算和未定价诉求的规定。其实，上诉法院的三点顾虑也正是杰克逊教授就此案所提出的三个法律问题。尤其是关于清算日期的争议，这里在计算上存在一个“initially”和“afterwards”的区别，可能需要大家仔细琢磨一下。

（3）Arizona L&D Ins Guaranty Fund v. Honeywell

本案是“一波三折”，从初审法院一直达到最高法院，在初审的时候，法院作出了有利于雇员和受托人（养老金计划，其实也是真正的利益当事人）的裁决。保险公司不服上诉，上诉法院结果推翻了初审裁决并且要求重审。最后的最高法院裁决认定以下两点：一，GICs属于向本州居民发行的年金；二，因此GICs应该属于保险公司的承保范围之内。这样就对上诉法院的裁决作出了部分肯定、部分否定的裁定。最高法院最后还是作出了有利于保单持有人的裁决。

2、银行与保险公司的清算规则之比较：

这个比较既是对本讲的一个总结，也是对以前内容的回顾。杰克逊教授在讲座中已经讲的比较清楚了，这里只是补充两点：

（1）虽然一般认为银行监管是一种联邦体制，而保险属于一种州体制；但是两者之间还是存在一定的共同之处的。

（2）FDIC对国民银行所要求的Pre－funding－Mechanism与各州对保险公司所实行的Post－funding－Mechanism孰优孰劣？一般还是认为，在有能力做到的情况下，还是前者可取之处比较多一些。

3、NAIC Accreditation Program

这部分的内容教材上已经交代得比较清楚，大家可以从中找到有关杰克逊教授所提出的问题的解答。如果有兴趣，可以参见补充材料中的有关内容。

( 比较思考（Comparative Comments and Questions）
1、大家也许注意到了，在今天所讲述的案例中，最终法院都是作出了对保单持有人有利的裁决，法院是否具有一种考虑“公共利益”的趋向呢？这种考虑合理吗？这种考虑又合乎有关法律规定吗？

2、可以说，金融机构的清算对于监管当局而言总是一件比较棘手的事。而且无论对银行还是保险公司，对其投资往往会有一些限制性的规定以避免出现较大的风险。在今天的第一个案例中，我们看到过多地投资于垃圾债券是导致问题出现的重要原因。

请看下面的一条最近报道，然后思考一下有关保险公司投资证券市场的风险问题。你认为应该采取怎样的风险防范和控制机制呢？有关这个问题，我们今后在证券监管的部分可能还会涉及。也请大家注意有关实践情况的发展。

    “中国证监会和中国保监会今天在京宣布，国务院日前已经批准保险公司购买证券投资基金间接进入证券市场，有关方案即可付诸实施。另据透露，有关减持国有股的相关政策，中国证监会已有明确说法。国有股减持将通过配售方式实现，今年内只选择两家企业进行试点，配售金额合计在５亿元左右。

　　根据实施方案的规定，保险公司将在控制风险的基础上，在二级市场买卖已上市的证券投资基金和在一级市场配售新发行的证券投资基金；中国证监会新发行的基金，将按一定比例向保险公司配售，并根据保险公司的投资需求增发新基金。

　　有关人士称，保险资金投资股市，不仅适合中国国情，也符合国际惯例，有利于适当拓宽保险资金运用渠道，满足保险公司长期投资的需要，是保险资金管理的重大改革，对增加证券市场资金供给，促进证券市场的稳定与繁荣将起到积极的促进作用。今后，随着保险资金规模的不断扩大，每年将有更多的资金进入证券市场，为适应这一要求，有关方面正在研究保险资金进入股市的其他可能途径和相关配套政策，待条件成熟时将陆续出台。”

3、NAIC－Accreditation－Program的有关内容很容易让人联想起在国际层面的有关实践，特别是巴塞尔委员会的规则。是不少可以认为这种依靠专业组织推动的行业准则是某种形式的“Soft－Law”呢？为什么巴塞尔委员会的国际规则看起来要比美国国内的NAIC更为成功呢？你认为NAIC的前景如何呢？

( 补充材料（Supplementary Materials ）：
1、垃圾债券：一般是指由标准普尔公司和摩迪公司信用等级系统标定为BB或BB以下信用等级的投机性债券。垃圾债券为没有长期的销售和盈利记录，或者信用能力不强的公司所发行的债券。因为与同投资级别债券相比，垃圾债券更加不稳定，但是也可能具有比较高的投机收益。有不少风险投资者专门从事垃圾债券交易，但是一般上负有信托责任的各种机构不准购买垃圾债券。

2、NAIC Accreditation－Program
（1）关于NAIC的 Accreditation－Program，以下是摘自NAIC官方网页的简要介绍（ http://www.naic.org/1misc/aboutnaic/about/about08.htm）。如果大家有兴趣，可以到NAIC 的网站寻求更多相关信息。 

Accreditation Program

Baseline Standards for
Solvency Regulation

More effective solvency regulation of the insurance industry is the goal of the NAIC's Accreditation Program, adopted in 1990. The program is designed to improve the quality of regulation and, as a result, consumers' and fellow regulators' confidence in an insurance department's abilities. 

The standards require that insurance departments have adequate statutory and administrative authority to regulate an insurer's corporate and financial affairs, that they have the necessary resources to carry out that authority, and that the departments have in place organizational and personnel practices designed for effective regulation. The Accreditation Program involves a rigorous review of the departments by an independent review team. 

The Accreditation Program mandates a full on-site re-examination and reaccreditation every five years and requires interim annual reviews to ensure compliance with the standards. 

（2）此外，我们还提供一篇最近的学术论文中有关NAIC Accreditation Program的综合评述。这是Susan－Randall教授发表在今年《佛罗里达大学法律评论》春季刊上的论文（INSURANCE REGULATION IN THE UNITED STATES: REGULATORY FEDERALISM AND THE NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS） 的其中一部分。

* * *

For Educational Use Only

B. NAIC Response: The Accreditation Program

  In response to these federal criticisms and initiatives, the NAIC initiated its Financial Regulation Standards and Accreditation Program (FRSAP). [FN122] In June 1989 the NAIC adopted a set of financial regulation standards for state insurance departments, which identified model laws and regulations, and regulatory, personnel, and organizational processes and practices necessary for effective solvency *645 regulation. [FN123] In June of the following year, the NAIC instituted its accreditation program with the articulated purposes of improving solvency regulation and financial examinations by individual state regulators and creating consistency of solvency regulation among the states. [FN124]

  *646 In its early stages, the process of accreditation involved inspection of a state insurance department by an accreditation team consisting of individuals knowledgeable about insurance and insurance regulation who had no association with the department under review. The inspection included review of laws and regulations, financial examination reports, and organizational and personnel policies, as well as interviews with department personnel regarding implementation of laws and regulations. The accreditation team reported its assessment of the department's compliance with the accreditation standards to the NAIC Committee on Financial Regulation Standards and Accreditation (composed of state insurance commissioners), who voted on the state's accreditation. Full certification review was to be required every five years, as well as an annual desk audit.

1. Criticism of the Accreditation Process

  Although the accreditation standards addressed many of the concerns articulated by critics of state solvency regulation, such as requiring independently audited financial examinations and annual regulatory examinations, with priority to troubled companies, they fell short in the view of many. Criticisms focused on several areas: the lack of specificity in the standards, the absence of market conduct standards, deficiencies in the accreditation review process, and the inability of the NAIC to force compliance with the standards.

  A basic criticism leveled against the standards was their lack of specificity. Several examples will illustrate. The NAIC standards specified sufficient resources to conduct necessary financial examinations, [FN125] but did not specify what would qualify as sufficient. In contrast, accreditation standards that were suggested by the Consumer Insurance Interest Group (CIIG) and the National Association of Professional Insurance Agents (PIA National) specified a minimum of ten percent of premium taxes for insurance department funding. [FN126] *647 The NAIC's capital and surplus standard stated that departments should have the ability to require minimum levels of capital and surplus but did not specify what those minimums should be. [FN127] Similarly, standards requiring adoption of model laws allowed the states to substitute "substantially similar" laws. [FN128]

  The accreditation program was also deficient in its failure to specify standards for market conduct regulation. From the outset of the NAIC's accreditation program, and even before, regulators discussed and proposed market conduct standards for accreditation. It is clear that market conduct affects an insurer's bottom line. Some years ago, A.M. Best (for many years the principal rating agency for property and liability, as well as life insurers) identified market conduct as a rating issue, recognizing that market conduct affects an insurer's financial position. [FN129] A draft NAIC White Paper, unanimously adopted for publication by the NAIC Market Conduct and Consumer Affairs Subcommittee in June 1991, articulated the belief that market conduct regulation was essential to ensure the solvency of insurance companies. [FN130] The White Paper called for extensive accreditation standards, including the adoption of fourteen NAIC model acts or comparable provisions; [FN131] substantial market conduct examination procedures; extensive consumer services; sufficient staff and resources for monitoring of policy language, forms, and rates, as well as for agent licensing and discipline; participation in the NAIC Regulatory Information Retrieval System (RIRS) and the NAIC Special Activities Database; and staffing and personnel requirements similar to *648 those in the Financial Regulation Standards. [FN132] None of these were adopted.

  The accreditation review process was also a target of criticism. The GAO criticized the process for its lack of documentation and procedural requirements. [FN133] For example, in 1990 the accreditation teams sent to Florida and New York produced review reports consisting of only one‑half page and recommended accreditation "based on this evaluation effort and the knowledge and experience of the evaluation team." [FN134] Neither report documented the team's findings or recommendations. The GAO also criticized the NAIC's accreditation of numerous states: South Carolina, alleging that it occurred primarily "on the basis of discussions with state regulatory personnel about how they intended to use the new authority and how they might have used it in the past had it been available;" Wisconsin, alleging that it had not examined certain insurers for eight to ten years and had not adopted required standards for companies in hazardous financial condition; Iowa, which had insufficient staff in 1991 to review all of the annual statements it received; Ohio, which lacked specialists to review actuarial analyses and reinsurance; and Kansas, which had no expertise in casualty actuarial or computer audits, among others. [FN135] Finally, the GAO questioned the accreditation teams' abilities to assess implementation of regulations quickly adopted for purposes of accreditation, citing the example of Florida when the Department of Insurance adopted required regulations weeks before the accreditation review through emergency rulemaking procedures. [FN136]

  Perhaps the most serious deficiency noted by critics of the accreditation program was the NAIC's inability to force states to participate. The NAIC had no institutional ability to force states to seek accreditation, to monitor compliance with Financial Regulation Standards outside of the accreditation and reaccreditation process, or to impose penalties or sanctions of any sort for failure to comply. In an attempt to remedy these defects, the NAIC implemented an indirect enforcement mechanism. In 1991 it adopted as an accreditation standard a new model law, the Model Law on Examinations. [FN137]

    In lieu of an examination under this Act of any foreign or alien insurer licensed in this State, the Commissioner may accept an examination report on the company as prepared by the Insurance *649 Department for the company's state of domicile or port‑of‑entry state until January 1, 1994. Thereafter, such reports may only be accepted if (1), the Insurance Department was at the time of the examination accredited under the National Association of Insurance Commissioners' Financial Regulation Standards and Accreditation Program or (2) the examination is performed under the supervision of an accredited Insurance Department or with the participation of one or more examiners who are employed by such an accredited State Insurance Department and who, after a review of the examination work papers and report, state under oath that the examination was performed in a manner consistent with the standards and procedures required by their Insurance Department. [FN138]

  This sanction would work in several ways. No state could be accredited unless it enacted this model law provision or a substantially similar provision. If an accredited state accepted a zone examination that did not conform to these requirements, it could presumably lose its accreditation. The model law provision raised the alternative possibilities that insurers domiciled in unaccredited states would be subjected to additional financial examinations, with attendant expenses, by accredited states in which they did business, or that they could avoid such expenses by redomesticating to accredited states. Both possibilities provided significant incentives for a state to become accredited. Insurers would lobby their states to participate in the accreditation program; legislatures and regulators would take necessary steps to become accredited to avoid losing insurance companies‑and the attendant tax revenues and employment opportunities‑to other states. Testimony offered by the NAIC at hearings before the House Committee on Energy and Commerce provided:

    We do not view these standards as voluntary, and the impetus for States to comply with the NAIC standards does not rest merely on the policy notion that every State ought to comply with [the] standards. Rather, the State insurance departments have devised sanctions, which are based on their legal power to impose regulations on insurers doing business in their respective States. Accredited States will impose additional regulatory requirements on companies based in non‑complying States. For example, beginning in January 1994, accredited States will not accept reports of financial examination from non‑ accredited States. [FN139]

  Critics voiced skepticism about the efficacy of the sanction. The possibilities of additional examinations for insurers or redomestication of insurers were merely theoretical; the exceptions contained in *650 a subpart [FN140] were likely to be satisfied in nearly every case, since zone examinations would likely include an examiner from an accredited state. [FN141] In addition, unaccredited states scheduled examinations immediately prior to the January 1, 1994, deadline to put off possible sanctions for an additional year. [FN142] Some commentators concluded that the sanctions were merely "window‑dressing," [FN143] demonstrating only that the NAIC lacked "backbone," [FN144] while others questioned the integrity of the accreditation program and speculated that this "loop‑hole" in the standards might provoke further interest in federal regulatory oversight. [FN145]

  The NAIC continued to work on the accreditation program, quickly and almost continuously instituting changes to respond to criticisms of the program and to improve the standards and the processes of accreditation. In 1991 the NAIC required, as part of the Regulatory Practices and Procedures, the enactment of a state statute allowing for sharing of confidential information and establishment of a written policy to cooperate and share all information regarding domestic companies with the NAIC and other state regulators. [FN146] The NAIC also voted to add three new models [FN147] and one *651 amended model to the standards, [FN148] and devised a scoring system for accreditation inspections. [FN149] In March 1993 the NAIC voted to add seven new accreditation standards; [FN150] in June it voted to add one new standard, [FN151] and later that year, it revised two standards and added two new models to standards. [FN152]

  These accreditation program expansions and the NAIC's involvement in state insurance regulation prompted further criticisms from many directions. Legislators complained about the continuous adoption of new model standards and described as unrealistic the NAIC's requirement that the standards be adopted within two years. [FN153] Particularly as the sanction deadline of January 1994 approached, many voiced the opinion that the NAIC's accreditation program, particularly the NAIC's attempts to sanction unaccredited states, went too far. State legislators and regulators, the National Conference of Insurance Legislators (NCOIL), [FN154] and the insurance industry generally attacked the NAIC's newly expanded authority and operations. The states and NCOIL viewed the NAIC's expanded accreditation efforts as encroaching on state sovereignty. [FN155] The industry viewed any NAIC activities and initiatives unrelated to solvency regulation as inappropriate and criticized the NAIC for failing to seek outside input on accreditation standards. [FN156]

2. State Response to Accreditation

  Several states engaged in long battles with the NAIC over the accreditation process. Vermont failed to obtain accreditation in 1995 *652 due to its regulation of risk retention groups as captives. [FN157] The Vermont Captive Insurance Association and the National Risk Retention Association threatened to sue the NAIC because it did not to accredit Vermont on the grounds that the Liability Risk Retention Act of 1986 [FN158] precluded the NAIC from regulating risk retention groups for solvency. [FN159] Risk retention groups are not insurance companies and were not intended by Congress to be treated as insurance companies. The Liability Risk Retention Act specifically exempts risk retention groups from state regulation. Vermont treats them as captive insurers even though there is no secure corporate entity behind them. Vermont ultimately won accreditation in September 1995, [FN160] after the NAIC capitulated and suspended the requirement that risk retention groups be treated as property‑ casualty insurers. [FN161]

  Similar problems occurred in New York. New York was accredited in 1990, but its accreditation was suspended in 1993 [FN162] when state Senator Guy Velella, Chair of the Senate Insurance Committee, blocked passage of two new required model laws by delaying their consideration by the Senate Insurance Committee. [FN163] Senator Velella complained that the NAIC accreditation process usurped state sovereignty by mandating legislative action by the states. He then introduced a bill that would have permitted New York to retaliate against any state that enforced sanctions against it in accordance with accreditation standards. [FN164] Finally, Senator Velella made veiled threats to discontinue contributions to the NAIC, [FN165] and requested a Justice *653 Department probe of the NAIC alleging that its activities violated antitrust law. [FN166] Velella stated, "The NAIC is a private organization that has, in a collusive manner, restrained trade and commerce among the several states in the insurance industry." [FN167]

  Ironically, the NAIC testified before the House Committee on Energy and Commerce in 1993 on its revocation of New York's accreditation:

    It is important to note that the State of New York has an excellent department and does a superb job of protecting that State's insurance consumers. However, it is a testament to the Financial Regulation Standards and Accreditation Program that a department of such high caliber can be denied accreditation status if it does not possess the statutory tools deemed necessary for effective solvency regulation. [FN168]

This testimony is quite remarkable. Suspension of "an excellent department" that does "a superb job" directly calls into question the substance of the accreditation program and the motives of the NAIC in establishing it.

  These states and others took steps to limit the NAIC's power by proposing and often enacting laws specifically designed to control the NAIC. Vermont enacted an oversight law in 1995, with an effective date of July 1, 1996. [FN169] The law permits the Vermont Legislature to oversee the NAIC and mandates NAIC reporting of its fiscal, regulatory, and other activities in an annual report. [FN170] Earlier versions of *654 the law also empowered Vermont's insurance commissioner to establish and authorize fees and assessments of its domiciliary insurers [FN171] and to impose retaliatory sanctions against states that take similar actions against Vermont for its lack of accreditation. [FN172] Under the more onerous early versions of the bill, the NAIC's failure to comply with the requirements would rescind immunities afforded by Vermont to the NAIC members and staff, subjecting them to civil liability for their actions. [FN173]

  Other states, including New York, [FN174] New Jersey, [FN175] Louisiana, [FN176] and Michigan, [FN177] made similar complaints and proposed, but did not pass, similar measures. New York's bill found that the NAIC "deviated from its legitimate role" in "derogation of state sovereignty and prerogatives" [FN178] and that "the association has become less accountable to the public and has failed to act in a fundamentally fair manner." [FN179] The bill included provisions similar to those in the early Vermont proposals. [FN180] Through the efforts of state Representative John Llewellyn and state Senator Michael J. Bouchard, the Michigan Legislature adopted a bill that would cut off state funding to the NAIC if its activities threatened state sovereignty. [FN181] Florida Representative Stan Bainter also included a NAIC oversight provision in a 1995 Florida bill to ensure that "the  state insurance  department would understand that we, as the legislature, are responsible for *655 passing legislation, not the NAIC." [FN182] Many observers warned that the states' battles with the NAIC over accreditation might lend credence to claims that state regulation of insurance was unworkable and could possibly trigger further federal efforts to take over insurance regulation. [FN183]

  NCOIL also criticized the NAIC, approving two resolutions stemming from the accreditation program. The first called for reform of the NAIC practices and policies, removal of the sanctions from the accreditation program, and the requirement of public financial reporting by the NAIC. The second proposed the establishment of a multistate legislative commission and creation of an interstate compact to oversee the NAIC's budget and accreditation activities. [FN184] NCOIL established a subcommittee to review the NAIC accreditation program [FN185] and enumerated several possible remedies to what NCOIL viewed as NAIC overstepping its bounds. These possible remedies included asking courts to invalidate the accreditation program, asking Congress to amend the NAIC's charter to require open meetings, requiring NCOIL to hold public hearings on NAIC model laws, and using interstate compacts to foster state cooperation and ultimately, perhaps, to eliminate any role for the NAIC. [FN186]

  Individual insurance commissioners also expressed concerns about the NAIC's role. Patrick M. McQueen, acting Michigan insurance commissioner, stated that the NAIC had "excessive authority" over regulators, and posed the question: "Is this the commissioners' *656 association or are the commissioners reporting to the association?" [FN187] D.Joseph Olsen, McQueen's successor, also questioned the NAIC's role in solvency regulation, noting that the NAIC's "boycott" of states that did not follow the NAIC's accreditation program was problematic. [FN188] Commissioner John Oxendine of Georgia, while crediting the NAIC with preserving state regulation of insurance, criticized the NAIC for its arrogance: " T he Georgia State Legislature and I feel strongly about sovereignty." [FN189] The Hawaii insurance commissioner, Lawrence Reiforth, stated that state legislators did not want to be "pushed around by the NAIC." [FN190]

3. Industry Critiques

  The industry also took steps to limit the NAIC's growing power. As the NAIC's role in the regulation of insurance grew, its financial needs increased, and it assessed larger fees against insurance companies. Database fees were, and continue to be, the NAIC's most important source of revenue, accounting for approximately forty‑five percent of its total revenues. [FN191] Beginning in 1992, State Farm refused to pay increased fees to support NAIC's expanded activities, paying only what had been assessed in prior years. [FN192] Many other companies similarly refused to pay their fees, complaining that fees were being used inappropriately to subsidize market conduct activities not related to solvency regulation. In February 1996, the National Association of Independent Insurers (NAII) sent a letter to its membership, calling for what apparently amounted to an industry boycott of fees payments. The letter stated that some of the trade association's members had withheld fees and urged other insurers "to exercise your own judgment on this important policy issue," and attached a list of suggested grounds for refusal to pay. [FN193] As of November *657 1996, various companies owed the NAIC more than $1.8 million in past‑due database fees. [FN194] In late November, Allstate paid its delinquent database fees for 1995 in full. State Farm paid its 1995 fees, but not its fees for three previous years. [FN195] As of early 1998, uncollected database fees totaled $1.35 million, including $750,000 for 1997. [FN196]

  The industry also engaged in public attacks on the NAIC. The NAII criticized the NAIC for its lack of accountability, its use of fees assessed against insurance companies for activities not related to solvency, the influence of the NAIC staff, the lack of industry input into policy decisions, and the NAIC's incursion into state sovereignty. [FN197]

4. NAIC Backpedaling from Accreditation Measures

  The combined force of all of this criticism accomplished the intended results. As the criticisms of the NAIC's actions by the industry and the states grew, and the threats of federal regulation receded, the pace of the accreditation effort slowed and the NAIC backpedaled on existing standards and procedures. The 1996 NAIC president's statement describing the previously touted sanctions for non‑accreditation, "I am not sure the word sanction is the most appropriate term," marked the change. [FN198] Any repercussions for noncompliance with standards and procedures in an unaccredited state were no longer viewed as a sanction but simply an "effect" of not being accredited. The 1996 NAIC president, Steven Foster, further noted that the states, and not the NAIC, actually imposed these so‑called effects. [FN199]

  After 1993, the NAIC's programmatic actions on accreditation consisted primarily of delaying implementation of new standards and diluting the existing standards. In 1994 the NAIC revised one standard. [*658 FN200] In 1995 it extended the deadline for implementation of eight standards, [FN201] adopted a policy designed to curtail changes and additions to the standards, [FN202] and proposed an appeals process for accreditation decisions. [FN203] In 1996 it extended the deadlines for implementation of new standards until July 1, 1997, [FN204] due to the NAIC's failure to complete review of accreditation standards. [FN205] Finally, in 1996 the NAIC subcommittee on accreditation standards eliminated six of the model laws required for accreditation because they were not relevant to solvency, [FN206] recategorized several standards as "supplemental," [FN207] and adopted "results‑oriented" accreditation standards. [FN208] Parts of these measures were vetoed by the NAIC Executive Committee, which retained four of the six standards slated for deletion. [FN209] However, the Executive Committee accepted the subcommittee's "results‑oriented" approach to state accreditation standards. This approach further diluted accreditation standards, which in many instances already permitted substitution of similar provisions *659 for required NAIC model laws. Under the new approach, both core and supplemental standards can be met with either NAIC model laws or regulations, or similar provisions (as previously required), or with an established practice or a combination of laws, regulations, or practices that achieves the objective of the standard. [FN210] One result of these diminished accreditation standards was that a number of previously unaccredited insurance departments were able to obtain accreditation.

  Market conduct regulations never became a part of the accreditation requirements [FN211] despite unanimity on the Market Conduct and Consumer Affairs Subcommittee that such standards were essential. [FN212] In a 1991 discussion, the North Dakota insurance commissioner and past NAIC president, Earl Pomeroy, and Missouri's insurance director and chair of the NAIC Market Conduct and Consumer Affairs Subcommittee, Lewis Melahn, agreed that market conduct regulation is critical to effective insurance regulation. Commissioner Pomeroy, however, warned of an industry backlash if market conduct accreditation standards were promulgated. [FN213] Despite a continued push by market conduct regulators in state insurance departments, the NAIC took no action to implement market conduct accreditation standards. By 1994, NAIC President David Walsh characterized market conduct regulations as a "difficult sell," noting the difficulties of forcing state legislatures to enact additional required model laws and regulations. [FN214] The latest draft of market conduct regulations, promulgated in 1995, is significantly weaker than the 1991 draft, but even that draft has not been implemented. [FN215] In response to the NAII's 1995 criticism of the NAIC for attempting to establish a national system of market conduct regulation, the NAIC stated that it had rejected the concept of accreditation standards for *660 market conduct. [FN216] The NAIC promised to institute program‑based budgeting in direct response to industry criticisms that database fees and industry assessments should be allocated only to solvency regulation and not to market conduct regulation. [FN217]

  During the same time period, the NAIC adopted reforms in response to criticism. The NAIC opened its meetings, [FN218] many of which had previously been closed. [FN219] The NAIC also began its program of funding the attendance of consumer representatives at NAIC meetings. [FN220]

C. The Lessons of the Accreditation Controversy

  Several lessons can be derived from the accreditation controversy. Most importantly, the accreditation program demonstrates the needs for state regulation reform and for the centralization of at least some aspects of insurance regulation. The accreditation program was initiated with the cooperation of the states and the industry, as well as the tacit cooperation of federal legislators because they all recognized the critical deficiencies in the state regulatory system. The problems with state regulation were viewed to be serious, requiring sustained attention, and only some measure of uniformity could accomplish necessary reform.

  Second, as the review of the NAIC's accreditation program illustrates, these problems have not been fully addressed by the program. The required model laws and procedures are susceptible to criticism based on their content, [FN221] and even where they afford state regulators additional authority, funding inadequacies, which were not addressed by the accreditation program, may preclude effective use of that authority. Average state insurance department funding is approximately six percent of premium taxes. [FN222] The CIIG suggests expenditures *661 of at least ten percent of premium taxes, [FN223] and the Risk Insurance Management Society suggests funding levels of at least twenty‑five percent of premium taxes. [FN224] In short, although the accreditation program had the potential to ameliorate inadequate and ineffective state level regulation, it has largely failed.

  The Wall Street Journal's recent profile of Indiana's Insurance Department, which has been accredited since 1994, [FN225] illuminates the limitations of the current accreditation program and the serious deficiencies in state insurance regulation. [FN226] The Department operates on a budget of approximately $4 million, as compared to the $140 million in premium taxes collected by the state. The Department staff has been reduced by twenty percent in the last decade, while the number of licensed insurers and of insurers headquartered in Indiana has risen by eight percent and almost thirteen percent respectively. The department has no market conduct investigators or actuaries, and the salaries of financial examiners are insufficient to attract and retain qualified individuals.

  According to Indiana Insurance Commissioner Sally McCarty, the Department is unable to take appropriate action on numerous consumer complaints. In response to the more than 21,000 consumer complaints directed at the department between 1993 and 1997, the Department sent 211 warning letters to seventy‑two companies, citing repeated violations of state law, but instituted only one disciplinary action. Ten additional disciplinary actions were not in response to consumer complaints. The Department has taken some measures in response to the criticisms voiced in the Journal, including the creation of a separate consumer protection unit, and the addition of a third investigator and an attorney. [FN227]

  *662 Other recent reports indicate that the deficiencies in Indiana's protection of insurance consumers are not unique. An audit of California's Department of Insurance revealed a backlog of 5000 consumer complaints, cuts in the consumer complaint staff, and reassignment of remaining staff to other work. [FN228]

  A former member of the Colorado Division of Insurance, Jay Gaffigan, recently requested that the governor audit the Division, charging that consumers receive virtually no protection from the Division, which received 7000 formal complaints in 1996 but only levied seven fines. [FN229] Only two lawyers handle complaints; staff investigators are forced to leave investigations unfinished due to lack of resources. [FN230] Although the audit is underway, the Chicago‑based law firm of Sonnenschein Nath & Rosenthal, which has substantial ties to the industry, was selected to perform it. A number of the firm's clients, including Prudential, Allstate, Travelers, Aetna, and New York Life, were the targets of complaints in Colorado, which raises concerns about the firm's ability to conduct an objective inquiry. [FN231]

  Third, just as the serious and systemic regulatory problems indicated by these examples demonstrate the failures of the NAIC's accreditation program, the reasons for the failures are evident from the history of the NAIC's accreditation program. The preceding account of the NAIC's accreditation program reveals the NAIC's lack of power and its susceptibility to influence. Despite the NAIC's central role as an accreditor of state regulators, it had no power to force states to conform to accreditation standards or to sanction them for failure to do so.

  The accreditation controversy also provides proof of the NAIC's remarkable susceptibility to outside pressures, particularly those exerted by the insurance industry. Abetted by individual state legislators and regulators, many of whom have ties to the industry, [FN232] the industry waged a successful campaign to weaken accreditation standards and to avoid enhanced market conduct regulation through the accreditation program. Sustained public criticism, withholding of essential operating funds assessed by the NAIC against various companies, and informal lobbying and participation in the NAIC's processes *663 accomplished the industry's objectives. Despite the NAIC's avowed commitment to protecting consumers, its long study of market conduct initiatives, and its recognition of the interrelationship between market conduct and solvency, the NAIC failed to adopt market conduct accreditation standards. [FN233]

  A recent class action suit against Prudential Insurance Company provides further evidence of the need for enhanced market conduct regulation. More than eight million claimants from all fifty states and the District of Columbia alleged fraudulent and deceptive sales practices against Prudential. [FN234] The first exposure of Prudential's illegal activities began early in 1994 when the first lawsuits were brought against it. [FN235] The New Jersey insurance commissioner organized the Multi‑State Task Force on April 25, 1995, to conduct an examination of Prudential's sales practices. [FN236] The Task Force issued its report in July 1996 and cited widespread evidence of fraudulent sales practices by agents, evidence of management's knowledge of those practices, and failure to investigate or discipline violators. [FN237] State regulators failed to detect ongoing, widespread fraud and failed to act until prompted by the plaintiff's bar and the media exposure of Prudential. [FN238]

  Finally, the accreditation program itself suggests that the NAIC's efforts are often a matter of form rather than substance. The NAIC's purpose of avoiding federal regulation is explicitly stated. [FN239] Furthermore, the NAIC has accredited the weakest insurance departments in the nation while denying accreditation to one of the strongest‑New York. [FN240] It is hard to avoid the conclusion that the accreditation program was and is directed primarily at maintenance of the *664 state regulatory system rather than at effective state‑level protection of consumers. [FN241] Thus, although the NAIC's attempts have contributed to the preservation of the state system, the NAIC has not eliminated the problems that originally prompted federal inquiries.
* * *
