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这一讲是介绍有关银行控股公司的内容，这是一个在当今世界资本高度集中化的构架中非常有趣也是非常具有现实意义的问题。大家或许已经发现，本讲的内容比较全面但也比较浓缩，杰克逊教授尽可能地把美国有关银行控股公司的法规、案例以及相关争议问题都向大家做了一个介绍，可能需要大家在讲座之后进一步地通过学习教材、讲座评注以及相互讨论来掌握重点内容。

( 讲座重点内容（Key Points）：

1、银行控股公司及其所控制的银行、附属企业、关联企业之间的组织结构


现代经济的集中关联程度相当高，往往各种企业之间其实都具有千丝万缕的联系，从而组成了各种网状结构。银行控股公司凭借其所控制的资本，往往成为其所在经济圈子里的神经中枢，这一点从杰克逊教授在讲座中所适用的关系图就可见一斑。


一般而言，除非获得联邦储备委员会的事先批准，成为银行控股公司以及银行控股公司的许多行为都是为法律所不许的。在讲座中我们已经介绍了基本的批准规则以及相关的5种行为。（参见银行控股公司法§1841(a)，法规补充材料第147至148页）

2、相关的基本概念的定义：

（1）、法规上的定义：


要对银行控股公司的行为进行规范，首先要明晰几个最为基本的概念，否则各种规则也就无从谈起。这些基本概念包括：“银行”、“银行控股公司”、“控制”以及“公司”等。大家可以发现，在关于这些基本概念的定义方面，美国金融监管法律已经相当成文化，所有的概念在法规中基本都有专门的条文进行定义。当然，这些定义在实践操作中往往还是要依靠相关的判例来进行解释。


关于银行控股公司的定义被开宗明义地规定在银行控股公司法§1841（a）（1）， 参见法规补充材料第147页。


关于什么构成”控制“的问题，银行控股公司法§1841（a）（2）中规定了三种主要情况，参见法规补充材料第147页。


其实正如杰克逊教授所总结的那样，三个最为基础的定义其实是围绕”银行控股公司“的名称，什么是“公司”， 什么是“控制”，以及什么是“银行”？


关于公司的定义被规定在银行控股公司法§1841（b）中，参见法规补充材料第148页。


关于银行的定义被规定在银行控股公司法§1841（c）中，请参见法规补充材料第148页至150页。需要注意的是，关于银行的定义包括了正、反两个方面的规定。而且这一定义在80年代时导致了创立无需经联邦储备委员会批准的所谓“非银行”的银行的风潮。联储一度想重新解释这一问题，不过后来没有获得最高法院的许可。不过，在经过后来对法案的修正以后，这个问题已经基本解决，创立“非银行”的银行的活动也基本停止了下来。


另外，其他概念（如“subsidiary”和“affiliate”），在银行控股公司法中也有相关定义，参见法规补充材料第150页。

（2）住友案件


这个案例涉及日本住友公司、美国高盛公司等著名大公司，案件的核心问题正是关于如何理解银行控股公司法中对“控制”问题的定义。有关案件的详细情况补充，大家可以参见后文的补充材料部分。这里需要指出的有两点，一是法院认为住友所“控制”的附属企业与住友所“控制”的加州银行之间具有紧密的关联；二是经过此案和其他一些案例以后，对类似情况总结出了一条一般性的规则：即如果所拥有的不具有投票权的资产在25％以下，一般认为是安全的；如果所控制的是有投票权的股票，5％以上就可能会被认定为构成“控制”。当然，这只是一个经验性的归纳，但是大家由此可以看出是否具有投票权这一关键因素的重要性。

3、对银行控股公司行为的限制


各国对银行控股公司的行为一般都有一定的限制，相比之下，美国在这方面的限制可能比亚洲国家还要严格一些。这与美国一贯坚持市场自由竞争创新，反对垄断的法律传统具有一定的关系。不过，法律也并非是对银行控股公司所有的行为

不分青红皂白一概禁止，而是也规定了一些行为作为豁免。这一点在银行控股公司法§1843（c）中就规定得非常清楚，大家可以参见法规补充材料第154页至157页的详细规定。


在§1842（c）（8）中所规定的“closely－related－to－banking”和讲座中后面所介绍的“National－Courier－Test”，是衡量是否需要对银行控股公司的行为进行限制或者给予豁免所经常适用的方法，希望大家认真体会。


关于为什么需要对银行控股公司的行为进行限制的问题，即“justification”的问题，杰克逊教授已经给出了不少比较经典的解释，诸如妨碍竞争方面的考虑、风险方面的考虑以及外部效应方面的考虑等等。大家可以作进一步的思考尤其是也考虑一些进行限制的成本问题。


有时候，这种限制还被扩展到银行的附属机构的行为上，在讲座里我们给出了“Family－Guardian”这个案例作为范例，大家可以考虑一下究竟什么样的限制应该在这里适用呢？有关这个案件的其他一些情况，请参见后文的补充材料中的有关部分。

5、银行控股公司的财务义务


银行控股公司究竟在何种程度上对于其所控制的下属机构和关联企业负有财务上的义务，尤其在它们遭遇财务困难时是否必须施以援手呢？这是本讲的最后一个问题，也是杰克逊教授布置给大家讨论和思考的问题。在教材上除了思考问题以外，还有杰克逊教授1994年发表在《哈佛法律评论》上关于此问题的论文的摘选（教材第309页至310页）。另外，我们在后文的补充材料也有对关于这个问题的Mcorp案件的补充介绍。希望有助于大家的思考。

( 比较思考（Comparative Comments and Questions）

1、在银行控股公司法关于银行的定义中，把接受存款和从事借贷列为两个同时必须满足的条件。这一规定后来被一些律师认为有空可钻，因为如果仅仅从事接受存款仅仅从事借贷就可以避免被认为是银行从而无需联储批准。这一发现在实践中导致了80年代中创立非银行的银行的风潮。你对这个问题的看法如何？

2、在思考银行控股公司对于其所控制的下属企业或关联企业的财务义务这个问题时，请大家比照一下中国的情况，如果在中国一家银行出现问题，控制该家银行的控股公司是否负有援救的义务呢？

3、一般来说，美国对银行控股公司在法律上的限制教日本为多，但是近来有放松某些限制的趋向；但是在日本，却出现了解散原有的金融财阀结构的现象。请大家比较思考一下这个问题。
( 补充材料（Supplementary Materials ）

For Educational Use Only

1、相关案例的补充介绍

（1）联储关于住友公司案件的决定全文：

PROPOSED INVESTMENT BY SUMITOMO BANK DEEMED CONSISTENT WITH BANK HOLDING COMPANY ACT January 1987 73 Fed.Res.Bull. 24, 1987 WL 119118 (F.R.B.) 

Board of Governors of the Federal Reserve System (F.R.B.)

Announcements

PROPOSED INVESTMENT BY SUMITOMO BANK DEEMED CONSISTENT WITH BANK HOLDING

COMPANY ACT

January 1987


*24 The Federal Reserve Board announced on November 19, 1986, that it had informed The Sumitomo Bank, Ltd., Osaka, Japan, that, with certain revisions, its proposed investment in Goldman, Sachs & Co., New York, New York, would be consistent with the Bank Holding Company Act. The board reached this conclusion only after Sumitomo agreed to a number of changes to meet the Board's concerns about the investment as it was originally structured.
The investment, as originally proposed, took the form of a nonvoting $500 million limited partnership interest and subordinated debt, as an addition to an already existing subordinated debt investment of $100 million in that company.
The Board had to determine, under the Bank Holding Company Act, whether Sumitomo's role would be passive and noncontrolling and would not result in a situation in which Sumitomo had the power to exercise a controlling influence over the management or policies of Goldman, as well as whether it would adversely affect the safe and sound operation of banking organizations. In making these judgments, the Board has adopted policies and criteria for assessing particular proposed investments.
As relevant to the Sumitomo proposal, these criteria include consideration of whether the investment represents more than 25 percent of the total shareholders' equity; whether it contains restrictions limiting the target's freedom of action; whether it places the investor in the role of entrepreneur in the organization, promotion, or operation of the target firm; whether it results in significant intercompany ties; whether it provides for interlocking directors or management officials; or whether it allows for the extension of credit on favorable terms.
The Board found the original proposal inconsistent with these established policies and criteria. The points of inconsistency included the following:
The total investment, including limited partnership equity and subordinated debt, would exceed 25 percent of Goldman's total equity.
Sumitomo would have representation on the boards of directors of the subsidiaries of Goldman in Tokyo and London, and the name of the London subsidiary would reflect an affiliation with Sumitomo.
Sumitomo would have a 50 percent voting interest in a London joint venture subsidiary and 12.5 percent in a Tokyo subsidiary.
The investment was expected to result in an increased business relationship between the companies, at least in part through mutual referrals.
Sumitomo employees could be transferred to Goldman as trainees and could be used to solicit business from Japanese companies.
Under this proposal business arrangements between the parties would have been complex and extensive. The Board was concerned that this combination of a significant equity investment and the maintenance of extensive business relationships would give the investor both the economic incentive and means to exercise or attempt to exercise a controlling influence over the management or policies of the target company. An investment operated in this framework cannot, as a practical matter, be expected to remain wholly passive, but contains within it the inherent potential--the power--for the exercise of an important influence, including from time to time a controlling influence, depending in part on the relative business success of the parties to the investment.
Aside from the control concerns expressed above, the Board believes that the proposed investment, even after compliance with the noncontrolling investment guidelines, has precedential implications for the Board's policies regarding *25 the capital adequacy of bank holding companies and their obligation to serve as a continuing source of strength to subsidiary banks. The Board would expect that a U.S. bank holding company seeking to make an investment in such circumstances would be particularly strongly captalized. Such an investment could not be given full weight in the evaluation of a bank holding company's capital adequacy or its continuing ability to serve as a source of financial strength to its subsidiary banks. To remedy the Board's concerns, Sumitomo has proposed the following changes in its proposed investment in Goldman, Sachs:
Sumitomo's total investment in Goldman, Sachs, which will include both Sumitomo's partnership interests and all Sumitomo's subordinated debt, will not exceed 24.9 percent of Goldman, Sachs total partners' capital.
Sumitomo will not acquire any stock in, or have any directors on the board of, any Goldman, Sachs affiliate, nor shall Sumitomo's name be used by an affiliate of Goldman, Sachs or vice versa.
No present or former Sumitomo employees will be trainees of Goldman, Sachs, although Sumitomo reserves the right to seek relief from this condition under terms acceptable to the Board.
Sumitomo and Goldman, Sachs will not increase the amount of business they currently do with each other as a result of the investment. Sumitomo will not solicit any business for Goldman, Sachs or vice versa. Nor will Sumitomo introduce Goldman, Sachs to customers, or vice versa, unless a customer specifically requests to be introduced, and any such business introduced at the request of customers will not exceed, in any year, 2 1/2 percent of the consolidated gross revenues of the recipient of the introduction.
Existing normal business relationships will be maintained on an arm's-length, nonexclusive basis, and the will be no advertising or marketing of each other's services.
Subject to necessary internal approvals and as promptly as practical after the date of the closing of its investment in Goldman, Sachs, Sumitomo will enhance its capital position by an amount that will substantially offset the funds being invested in Goldman, Sachs.
Sumitomo has reaffirmed its commitment that it will waive any right to select general partners under New York law and that the voting arrangements under the limited partnership agreement will provide that Sumitomo will not have the right to vote for or participate in the selection of Goldman's general partners or other management officials or vote for or direct other policies of Goldman.
The Board shall retain the authority to review regularly the investment to determine whether, under all the facts and circumstances, the investment is consistent with the requirements of no controlling influence and safe and sound banking practices. To address the possibility of a controlling influence developing in the future, the contract between Sumitomo and Goldman, Sachs will provide that the investment shall be terminated and promptly repaid in the event that the Board finds that Sumitomo has the power to exercise a controlling influence over Goldman unless the situation that resulted in such a finding is eliminated.
These changes have been reviewed by the Board, and the Board finds that the proposal, as modified, is consistent with the requirements of the Bank Holding Company Act.
The Board noted that considerable interest has focused on the proposal, in part because of perceived implications for administration of the Glass-Steagall Act. However, the only issue raised by the proposal concerns administration of the Bank Holding Company Act and, in particular, determination of whether the proposed transaction implies a controlling interest in a firm engaged in activities not permitted under that act, and its consequences for the capital strength of the bank holding company parent. A truly passive noncontrolling investment logically should not raise any Glass-Steagall issues.
Similarly, some question has been raised over whether U.S. banks would receive reciprocal treatment in Japan. While the Board has a continuing interest in encouraging open markets and fair treatment, this issue is also not relevant by law to the Board's consideration of this case. Under the policy of national treatment established by the Congress in the International Banking Act and the Bank Holding Company Act, the Board's evaluation of the investment is limited to *26 the control question and to safety and soundness concerns.

（2）“Family Guardian”案件经过

（a）Citicorp v. Board of Governors of Federal Reserve System, 936 F.2d 66, 59 USLW 2761 (2nd Cir. Jun 10, 1991) (NO. 953, 90-4124) 

Bank holding company filed petition to review decision of Federal Reserve Board prohibiting subsidiary of state chartered bank owned by bank holding company from engaging in insurance activities authorized by state law. The Court of Appeals, Jon O. Newman, Circuit Judge, held that Bank Holding Company Act does not extend regulatory authority of Board to subsidiary of holding company's bank subsidiary and does not prohibit subsidiary of subsidiary from engaging in insurance activities authorized by state law.
Petition granted.

（b）Certiorari Denied by Independent Ins. Agents of America, Inc. v. Citicorp, 502 U.S. 1031, 112 S.Ct. 869, 116 L.Ed.2d 775, 60 USLW 3310, 60 USLW 3467, 60 USLW 3478 (U.S. Jan 13, 1992) (NO. 91-587) 
Case below, 936 F.2d 66.

Petition for writ of certiorari to the United States Court of Appeals for the Second Circuit.
Denied.
U.S.,1992
END OF DOCUMENT 
（3）Mcorp案件经过
（a）In re MCorp, 101 B.R. 483, 58 USLW 2013, Bankr. L. Rep. P 73,050 (S.D.Tex. Jun 19, 1989) (NO. 89-02312-H3-11, CIV. A. 89-1677, 89-0298) 

Bank holding company, as debtor, moved to enjoin federal regulatory agency from prosecuting administrative proceedings against it. The District Court, Hughes, J., held that nonbank corporation holding company, which owned banks and nonbanks as subsidiaries, was entitled to have its bankruptcy case principally directed by bankruptcy process, rather than by federal regulatory agency.
Motion granted.

（b）MCorp Financial, Inc. v. Board of Governors Federal Reserve System of U.S., 900 F.2d 852, 58 USLW 2693, 22 Collier Bankr.Cas.2d 1770, 21 Bankr.Ct.Dec. 641, Bankr. L. Rep. P 73,393 (5th Cir.(Tex.) May 15, 1990) (NO. 89-2816) 


Bank holding company, in its capacity as Chapter 11 debtor, moved to enjoin Board of Governors of Federal Reserve from prosecuting administrative proceeding against it. The United States District Court for the Southern District of Texas, Lynn N. Hughes, J., 101 B.R. 483, entered order granting motion, and Board of Governors appealed. The Court of Appeals, W. Eugene Davis, Circuit Judge, held that: (1) district court had no jurisdiction, pursuant to authority which it had been granted over bankruptcy matters, to enjoin administrative proceeding brought by Board of Governors under the Financial Institutions Supervisory Act (FISA), except to the extent that Board's actions exceeded authority which it had been granted under the FISA; (2) Board of Governors was without authority under the Bank Holding Company Act to require debtor to transfer its funds to its troubled subsidiary banks; and (3) debtor's failure to transfer its assets to troubled subsidiary banks was not "unsafe or unsound practice" under the FISA, from which it could be ordered to cease and desist.
Reversed, vacated and remanded.
Appeal from the United States District Court for the Southern District of Texas.

（c）MCorp Financial, Inc. v. Board of Governors Federal Reserve System of U.S., 911 F.2d 730 (5th Cir.(Tex.) Aug 06, 1990) (TABLE, NO. 89-2816) 

S.D.Tex., 900 F.2d 852

DENIALS OF REHEARING EN BANC.
C.A.5 1990.
（d）Certiorari Granted by 

Board of Governors of Federal Reserve System v. MCorp Financial, Inc., 499 U.S. 904, 111 S.Ct. 1101, 113 L.Ed.2d 212, 59 USLW 3441, 59 USLW 3593, 59 USLW 3598 (U.S.Tex. Mar 04, 1991) (NO. 90-913, 90-914
Case below, D.C., 101 B.R. 483; 900 F.2d 852; 911 F.2d 730.

Petitions for writs of certiorari to the United States Court of Appeals for the Fifth Circuit granted. The cases are consolidated and a total of one hour is allotted for oral argument.
U.S.,1991


（e） On Remand to 

MCorp Financial, Inc. v. Board of Governors Federal Reserve System of U.S., 958 F.2d 615 (5th Cir.(Tex.) Apr 01, 1992) (NO. 89-2816) 

Appeal from the United States District Court for the Southern District of Texas, Lynn N. Hughes, Judge.

ON REMAND FROM THE SUPREME COURT OF THE UNITED STATES



PER CURIAM:
This case has been remanded to us by the Supreme Court, 112 S.Ct. 459, 116 L.Ed.2d 358 (1991), for disposition consistent with its opinion. The Court concluded that the district court was without jurisdiction to entertain this suit. Accordingly, the injunction entered by the district court is *616 vacated, and the action dismissed for lack of jurisdiction.
C.A.5 (Tex.),1992.
 

2、有关银行控股公司定义问题的一些补充材料
（1） BANK HOLDING COMPANY （10 Am. Jur. 2d Banks and Financial Institutions § 8 (1997)）


Except as provided below, "bank holding company" means any company which has control over any bank or over any company that is or becomes a bank holding company by virtue of the Bank Holding Company Act. 

Observation: The word "bank" in the above definition is used in a relatively restrictive sense, as the federal statute involved broadly defines the term as an insured bank as defined in the Federal Deposit Insurance Act, as well as an institution organized under the laws of the United States, any State of the United States, the District of Columbia, any territory of the United States, Puerto Rico, Guam, American Samoa, or the Virgin Islands which both accepts demand deposits or deposits that the depositor may withdraw by check or similar means for payment to third parties or others, and is engaged in the business of making commercial loans; but then proceeds to exclude many forms of banking institutions. 
Any successor to a bank holding company is deemed to be a bank holding company from the date on which the predecessor company became a bank holding company. 

（2） WHAT IS A BANK HOLDING COMPANY（10 Am. Jur. 2d Banks and Financial Institutions § 739(1997)）
Definition: A bank holding company, within the meaning of the Bank Holding Company Act, is any company that owns, controls, or has the power to vote 25 percent or more of any class of voting securities of any bank or bank holding company, or that controls in any manner the election of a majority of the directors of any bank or bank holding company, or that the Federal Reserve Board determines, after notice and opportunity for a hearing, controls directly or indirectly the management or policies of any bank or bank holding company.


Definition: A "company" is any corporation, partnership, business trust, association, or similar organization, or any other trust unless by its terms it must terminate within 25 years or not later than 21 years and 10 months after the death of individuals living on the effective date of the trust, but does not include a corporation the majority of whose shares are owned by the United States or by any state. 
Shares owned or controlled by any subsidiary of a bank holding company are deemed indirectly owned or controlled by the bank holding company. Any successor to any bank holding company is deemed a bank holding company from the date as of which the predecessor became a bank holding company.
No company, however, is a bank holding company by virtue of its ownership or control of shares:
(1) if such shares were acquired by it in connection with its underwriting of securities and if such shares are held only for such period of time as will permit the sale thereof on a reasonable basis; 
(2) if such shares were acquired in securing or collecting a debt previously contracted in good faith, until two years after the date of acquisition, or a maximum of three years after acquisition if an extension is granted by the Federal Reserve Board; or
(3) if such ownership or control of shares is in a fiduciary capacity, unless the shares are held or controlled directly or indirectly by trustees for the benefit of the company or its shareholders or employees. With respect to shares transferred after January 1, 1966, by any bank holding company, or by any company which but for such transfer would be a bank holding company, directly or indirectly to any transferee which is indebted to the transferor, or beneficiaries in common with or subject to control by the transferor, such shares are deemed to be indirectly owned or controlled by the transferor unless the Federal Reserve Board, after an opportunity for hearing, determines that the transferor is not in fact capable of controlling the transferee.

No company formed for the sole purpose of participating in a proxy solicitation is a bank holding company by virtue of its control of voting rights of shares acquired in the course of such solicitation. Nor is a company a bank holding company by virtue of its ownership or control of any state-chartered bank or trust company which is wholly owned by thrift institutions or savings banks and is restricted to accepting deposits from thrift institutions or savings banks; deposits arising out of the corporate business of the thrift institutions or savings banks that own the bank or trust company; or deposits of public moneys. No trust company or mutual savings bank which is an insured bank under the Federal Deposit Insurance Act is a bank holding company by virtue of its direct or indirect ownership or control of one bank located in the same state, if such ownership or control existed on December 31, 1970, and was specifically authorized by state law; and the trust company or mutual savings bank did not after that date acquire an interest in any company that, together with any other interest it holds in that company, will exceed five percent of any class of the voting shares of that company. 
（3） LIMITATIONS ON DEFINITION OF BANK HOLDING COMPANY（10 Am. Jur. 2d Banks and Financial Institutions § 9 (1997)）


No bank and no company owning or controlling voting shares of a bank is a bank holding company by virtue of its ownership or control of shares in a fiduciary capacity, with certain limited exceptions. No company is a bank holding company by virtue of its ownership or control of shares acquired by it in connection with its underwriting of securities if such shares are held only for such period of time as will permit the sale thereof on a reasonable basis. No company formed for the sole purpose of participating in a proxy solicitation is a bank holding company by virtue of its control of voting rights of shares acquired in the course of such solicitation. 
No company is a bank holding company by virtue of its ownership or control of shares acquired in securing or collecting a debt previously contracted in good faith, until two years after the date of acquisition. No company is a bank holding company by virtue of its ownership or control of any State- chartered bank or trust company which is wholly owned by thrift institutions or savings banks; and is restricted to accepting deposits from thrift institutions or savings banks, deposits arising out of the corporate business of the thrift institutions or savings banks that own the bank or trust company, or deposits of public moneys. No trust company or mutual savings bank which is an insured bank under the Federal Deposit Insurance Act is a bank holding company by virtue of its direct or indirect ownership or control of one bank located in the same State, if (i) such ownership or control existed on the date of enactment of the Bank Holding Company Act Amendments of 1970 enacted Dec. 31, 1970 and is specifically authorized by applicable State law, and (ii) the trust company or mutual savings bank does not after that date acquire an interest in any company that, together with any other interest it holds in that company, will exceed 5 percentum of any class of the voting shares of that company, except that this limitation shall not be applicable to investments of the trust company or mutual savings bank, direct and indirect, which are otherwise in accordance with the limitations applicable to national banks. 
（4） REGULATION OF BANK HOLDING COMPANIES（10 Am. Jur. 2d Banks and Financial Institutions § 23 (1997)） 
Bank holding companies are subject to reasonable regulations. The wisdom or desirability of legislation seeking to regulate multiple banking conducted by means of bank holding companies is the concern of the legislature. Indeed, it has been held to be within the power of a state legislature to limit the amount of stock a bank holding company may own in individual banks. The fact that a statute permits existing bank holding companies to continue in their present situation but curtails their expansion and prohibits the formation of any new company does not render it invalid. Nor does the fact that the statute does not seek to regulate the participation of individuals in multiple banking constitute such a capricious or arbitrary classification as to render it unconstitutional. 

Observation: With the adoption of the Federal Bank Holding Company Act, the role of state regulation is restricted to some extent; the Bank Holding Company Act of 1956--which prohibits the Board of Governors of the Federal Reserve System from approving an application by a bank holding company to acquire any additional banks located outside the state in which the holding company has its principal operations, unless that acquisition is specifically authorized by the statutory law of the state in which the proposed acquisition is located [FN29]--applies only to holding company acquisitions of banks and does not authorize additional state regulation on bank holding company activities. 

Caution: Notwithstanding the foregoing, it has been held that the action of a state legislature, in its state statute authorizing community service facilities and incorporating by reference all future amendments of the Federal Bank Holding Company Act as the law of the state, has not unconstitutionally delegated its legislative authority to Congress; nor does such incorporation by reference render the legislation unconsitutionally vague. 

The application of a state statute to national banks doing business in the state would not be invalid unless it were found to interfere with the purposes of national banks or to destroy their efficiency or to be in direct conflict with some paramount federal law. Thus, the application to national banks doing business in the state of state legislation seeking to regulate multiple banking conducted by means of bank holding companies has been upheld. So, state legislation limiting the amount of stock a bank holding company may own in individual banks has been held applicable to ownership of stock in national banks. 

（5） CERTAIN COMPANIES NOT TREATED AS BANK HOLDING COMPANIES（10 Am. Jur. 2d Banks and Financial Institutions § 750 (1997)） 
The Bank Holding Company Act provides that certain companies will not be treated as bank holding companies. Thus, subject to certain specified exceptions, an institution which on March 5, 1987, controlled an institution which became a bank as a result of the enactment of the Competitive Equality Amendments of 1987, and was not a bank holding company on the day before enactment of those Amendments for purposes of the Act, is not treated as a bank holding company under the Act solely by virtue of such company's control of such institution. Yet, that exemption ceases to apply if such company directly or indirectly acquires control of an additional bank or an insured institution, or acquires control of more than five percent of the shares or assets of an additional bank or savings association other than:
(1) shares held as a bona fide fiduciary; 
(2) shares held by any person as a bona fide fiduciary solely for the benefit of employees of either the company of any subsidiary; 
(3) shares held temporarily pursuant to an underwriting commitment in the normal course of an underwriting business; 
(4) shares held in an account solely for trading purposes; 
(5) shares over which no control is held other than control of voting rights acquired in the normal course of a proxy solicitation; 
(6) loans or other accounts receivable acquired in the normal course of business; 
(7) shares or assets acquired in securing or collecting a debt previously contracted in good faith during the two-year period beginning on the date of such acquisition or for such additional time as the Federal Reserve Board may permit if not detrimental to the public interest; 
(8) shares or assets of certain savings associations; 
(9) shares of a savings association held by any insurance company as defined in § 2(a)(17) of the Investment Company Act of 1940, 
(10) shares issued in a qualified stock issuance under the Homeowner's Loan Act. The aggregate amount of shares, however, held under the foregoing exceptions--other than the statutory provisions pertaining to shares held as a fiduciary, held for the benefit of employees, held temporarily, held for trading purposes, shares over which no control is held other than control of voting rights acquired in the normal course of a proxy solicitation, and shares in a savings association --may not exceed 15 percent of all outstanding shares or of the voting power of a savings association. 
If any company loses the foregoing exemption, that company must divest control of each bank it controls within 180 days after the company becomes a bank holding company. 
The provisions of the Act pertaining to those companies that will not treated as bank holding companies cease to apply if a covered company (a) registers as a bank holding company under the Act; (b) immediately upon registration, complies with all the requirements of the Act and regulations prescribed by the Board, and (c) does not, at the time of such registration, control banks in more than one state if such acquisition would be prohibited by the Act. Moreover, under the subsection of the Act pertaining to certain companies that are not treated as bank holding companies, the Board is empowered to examine such a company, or a bank controlled by such a company, or to require reports under oath from appropriate officers or directors for purposes of assuring compliance with the Act. 
：
