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[. INTRODUCTION

Determination of the scope of a patented invention is one of the most contentious and difficult
tasks of modern patent law. Claims -- numbered clauses at the end of a patent -- are meant to pro-
vide notice of what a patent covers and to describe a patented invention in a way that distinguishes
it from prior art. n2 Because of claims' centrality to determinations of patent scope and patent va-
lidity, the stakes in trying to improve the predictability of claim construction are large.

Patents play a critical role in modern business planning and finance. n3 Moreover, as with other
types of intellectual property, the importance of patents appears to be increasing: n4 recently, the
number of United States patents issued each year has grown faster than the real gross domestic
product. n5 The pace and breadth of modern patenting has fed concerns that overlapping or frag-
mented patent rights may act to retard innovation rather than "promote . . . Progress." n6

[*323] The certainty with which patent scope is defined is a crucial variable in determining
whether the net impact of patents is positive or negative. Relative certainty regarding a patent's
scope can promote the development and dissemination of related technology by providing a sense
of security both to investors in patent rights and to investors in activities that might be vulnerable to
charges of patent infringement. n7 Greater certainty may also facilitate licensing that promotes ef-
ficient levels of inventive and productive activity. n8 Parties may be more likely to avoid expensive
litigation and agree to licensing terms if they can first agree on a patent's scope. n9 Further, prob-
able correlates of certainty -- such as the coherence of claim construction law and the predictability
of courts' constructions-- are likely to make processes of construing claims, forecasting court con-
structions, and drafting claims that adequately cover an invention less taxing and less error-prone.

Several developments of the last few decades were intended to bring greater predictability and
rationality to claim construction. In 1982, Congress created the United States Court of Appeals for
the Federal Circuit, a new appellate court with exclusive jurisdiction over appeals in cases that arise
under federal patent law. n10 In 1996, the Supreme [*324] Court's opinion in Markman v.
Westview Instruments, Inc. nll affirmed the Federal Circuit's holding that claim construction is a
task for judges rather than juries. n12 Two years later, the Federal Circuit held that claim construc-
tion is not only a judicial task, but also a purely legal one, the entirety of which is subject to de novo
review. nl3 Thus, for about a decade, a single and relatively expert court of appeals has had the
development of claim construction law firmly and clearly under its thumb.

Nonetheless, claim construction jurisprudence continues to bear hallmarks of unpredictability.
nl4 Reversal rates of district court claim constructions stand at roughly 34%, nl5 and commenta-
tors have repeatedly [*325] observed that different Federal Circuit judges favor different claim
construction methodologies. nl16



The Federal Circuit has not been insensitive to these concerns. In 2005, its en banc opinion in
Phillips v. AWH Corp. nl7 quashed an extreme, dictionary-driven approach to claim construction
that some members of the court had championed. n18 The approach rejected in Phillips had dis-
played a dismaying capacity to produce contextually implausible "plain meanings." In International
Rectifier Corp. v. IXYS Corp., nl9 for example, the Federal Circuit held that a claim's use of the
term "polygonal" to describe regions in semiconductor devices required a physical impossibility.
The court acknowledged that "one of ordinary skill in the art would understand from the written de-
scription that . . . diffusion . . . will naturally cause some blurring of the [regions'] corners and
sides." n20 But the court relied on a general-purpose dictionary's definition of "polygon" to hold
that the claim's "regions" had to have the truly straight-edged and sharp-angled shape of geometric
polygons. n21 According to such a geometric definition, the rough-edged nature of Egypt's Great
Pyramids would mean that they are not "pyramidal"!

Aside from rejecting such extreme excursions in dictionary-driven literalism, however, Phillips
generally reaffirmed existing precedent. n22 Of particular relevance here, Phillips reemphasized
the [*326] importance of the rule that claims must be construed from the perspective of one having
ordinary skill in the relevant technological art, where the "relevant technological art" is that of the
patented invention, rather than some other "technical art" that might be thought relevant, such as the
art of claim drafting or claim construction. n23

The Federal Circuit's restatement of this ordinary artisan rule was not surprising. Although the
Supreme Court failed to mention the rule in Markman, its continued validity may be one of the few
points on which Federal Circuit judges n24 and commentators n25 have consistently agreed. In-
deed, both judges and commentators have invoked the rule as a basis for proposed reforms to the
law of claim construction. [*327] Commentators have repeatedly cited it as a reason to rely more
on evidence, such as expert testimony, that is "extrinsic" to the patent and its prosecution history.
n26 Likewise, Chief Judge Michel of the Federal Circuit recently argued for reconsideration of
claim construction's status as a purely legal issue by contrasting the inquiry under the ordinary arti-
san rule ("How would the average artisan in the relevant field of technology understand the disputed
claim terms . . . ?") with that undertaken in interpreting a statute ("What does the disputed term
mean to me, the judge, as an artisan in the law?"). n27

I take the heterodox position of challenging the ordinary artisan rule for claim construction. This
Article argues that, at least within a patent system that, like ours, relies primarily on claims to mark
the boundaries of patent scope, a fundamental distinction should be drawn between technology-
centered questions of patent validity and more lawyerly questions of claim meaning. n28 For valid-
ity questions such as whether a claimed invention is obvious or inadequately disclosed, reliance on
the perspective of the ordinary artisan is both appropriate and statutorily required. n29 In the con-
text of claim construction, however, adherence to an ordinary artisan perspective is neither statuto-
rily required nor likely to be socially optimal. In this context, the optimal perspective is likely to be
that of a patent attorney, albeit one who has not only legal expertise but also access to the technical
knowledge of an artisan.

The argument of this Article proceeds in three Parts. Part 11 examines how determining the
proper governing perspective for claim construction relates to concerns about economic efficiency.
In particular, [*328] Part II discusses why it makes economic sense to use a perspective for claim
construction that matches the perspective of claims' basic "interpretive community." n30



Part III explains how use of an ordinary artisan perspective in assessing nonobviousness and en-
ablement has led to a common but incorrect assumption that the entire patent must be read, for all
purposes, as addressed to an artisan. Part III shows not only that this assumption has a surprisingly
weak historical pedigree, but also that it is substantially contradicted by reality. Generally speaking,
artisans work with technology, not with patent claims. Such claims are not generated primarily to
increase scientific or technological understanding, but instead to provide notice of patent scope to
United States Patent and Trademark Office ("USPTO") examiners, patent attorneys and agents, and
interested businesspersons. These individuals typically lack the skill in the art that an ordinary arti-
san possesses. Artisans as artisans are not typically part of this interpretive community.

Part IV argues for replacing the ordinary artisan rule with a rule declaring the governing per-
spective of claim construction to be a hybrid one: the perspective of a patent attorney with access to
the technological knowledge of an ordinary artisan. Because of artisans' general lack of participa-
tion in the interpretive community for patent claims, their views on claim meaning are likely to be
too idiosyncratic and personal for a legal regime that seeks to use claims to achieve broad notice of
patent scope. Hence, it should not be surprising that the various subrules and conventions of claim
construction, which have a strong tendency to reflect the views and mores of claims' actual interpre-
tive community, have become disconnected from the ordinary artisan perspective.

The proposed attorney-plus-artisan perspective would more accurately match the nature of
claims' interpretive community. Use of this perspective instead of the ordinary artisan perspective
should therefore help improve not only the law's coherence and transparency, but also its predict-
ability. The hybrid perspective would help determine how properly to weigh different kinds of evi-
dence regarding claim meaning. It may also help courts to resolve nettlesome questions about claim
construction's "legal," as opposed to "factual," nature. n31 The hybrid perspective acknowledges
both the legal and the factual aspects of claim construction, while making clear the general primacy
of its "legal" component. Consequently, if courts recognized that this [*329] perspective properly
governs claim construction, they could more comfortably declare construction to be primarily a le-
gal question while also acknowledging its potential reliance on facts, such as technological informa-
tion that an attorney might ask an artisan to supply....

IV. ELIMINATING THE DISJUNCTION BETWEEN STATED RULE AND PRACTICE

Part III has shown that claim construction is a largely lawyerly exercise substantially divorced
from the artisan perspective alleged to govern it. The question for this Part is what, if anything,
should be done about the disjunction between stated rule and actual practice.

A. Problems with an Ordinary Artisan Perspective

If having a meaningful governing perspective is a good idea, why not simply retain today's ordi-
nary artisan rule, but alter the subrules of claim construction to conform to it? If predictability and
efficiency are goals, there are at least two problems with this approach: (1) the relevant group of
artisans can be difficult to identify; and (2) an artisan's perspective is unlikely to act as a useful
point of reference because artisans do not typically constitute an actual interpretive community for
patent claims. Because ordinary artisans are not typically in the business of interpreting claims, they
are not likely to have developed rules, conventions, or consensus views to guide claim construction.
Under these circumstances, efforts to adhere to an artisan's perspective make a fetish of a phantom



by subjecting claim construction to governance by a perspective that likely has no existence outside
of litigation.

Judges currently determine the literal scope of patent rights by construing claims as a matter of
law. n234 Further, unlike a patent's written description, claims tend not to be designed to commu-
nicate substantive technological know-how. n235 Hence, as indicated in Part II1.B, there is no in-
trinsic reason why claim construction must be governed [*369] by the same artisan perspective
that the Patent Act requires for assessing questions of nonobviousness and enablement.

Indeed, because claims are written to define legal bounds rather than to communicate techno-
logical understanding, business decision-makers, lawyers, and patent examiners are more likely
than ordinary artisans to be the real parties in interest for questions about claim meaning. n236
Once an application is before the USPTO, interchanges about the meaning of claims typically occur
between a patent examiner and a patent attorney or agent n237 -- persons who have some techno-
logical training, but who frequently neither share the same background nor possess training or expe-
rience sufficient to make them persons of ordinary skill in the technology of the claimed invention.
n238 For such parties, the largest common denominator for understanding is not likely to be the
language of any particular technology -- even assuming that such a technology-specific language is
in fact well defined. Instead, their most fluent lingua franca [*370] is likely to be "patent claim
English," that peculiar dialect that has resulted from practice, precedent, and USPTO rules. n239

The nature of claims' primary audience does not change too dramatically after a patent issues.
Decisions that claim interpretation is meant to inform -- such as whether to pursue a particular
course of research and development, to launch a new product or service, to invest in another's ef-
forts to do either of these, or to make one's own separate business reliant on a potentially infringing
product or service n240 -- are business decisions typically made by people having little, if any, skill
in the relevant technology. n241

Courts currently recognize the existence of a non-artisan audience for patents in multiple con-
texts. When the Supreme Court emphasized the public notice function of patent claims in Festo
Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., n242 the Court explicitly referred to the concerns
of "competitors," whose investment, manufacturing, and litigation decisions might be affected by
perceptions of patent scope. The Court did not even mention the concerns of artisans. n243

The Federal Circuit has acknowledged the non-artisan nature of claims' interpretive community
in two other contexts involving concerns of public notice: assessing claim definiteness and deter-
mining the applicability of prosecution history estoppel. Prosecution history estoppel occurs when a
patent applicant is deemed to have confined the scope of potential infringement to a claim's literal
terms by [*371] amending the claim or making statements to the USPTO during examination.
n244 In the estoppel context, it is well established that "[t]he relevant inquiry is whether a competi-
tor would reasonably believe that the applicant had surrendered the relevant subject matter." n245
When required to choose between the "reasonable competitor" and "ordinary artisan" perspectives
in applying the doctrine of estoppel, the Federal Circuit facially denied that a difference existed, but
effectively declared a preference for the former, saying, "[T]he point is the knowledge of one rea-
sonably skilled in the art who views the question from the perspective of a competitor in the mar-
ketplace." n246 Likewise, the court has emphasized:

The primary purpose of the definiteness requirement is to ensure that the claims are
written in such a way that they give notice to the public of the extent of the legal pro-



tection afforded by the patent, so that interested members of the public, e.g., competi-
tors of the patent owner, can determine whether or not they infringe. n247

[*372] The law of willful infringement is a further context where courts have, at least implic-
itly, recognized a non-artisan audience for claims. Willful infringement, which is currently defined
as infringement with at least objectively reckless disregard of another's patent rights, n248 can trig-
ger a heavy penalty -- up to treble damages. n249 Significantly, an opinion from a patent attorney
saying that relevant patent claims are either not valid or not infringed has long been an important
safeguard against a later finding of willfulness. For decades, the courts even held that "actual notice
of another's patent rights" triggered a "duty to seek and obtain competent legal advice from counsel
before the initiation of any possible infringing activity." n250 The Federal Circuit has recently
eliminated this duty n251 and declared that failure to obtain an attorney opinion will "no longer
provide an adverse inference or evidentiary presumption that such an opinion would have been un-
favorable." n252 Nonetheless, a reliable attorney opinion can still be crucial evidence for establish-
ing lack of willfulness. n253 A favorable artisan's opinion is unlikely to provide nearly as much
assurance. n254

Thus, the law of willfulness provides a powerful reason for considering a patent attorney's per-
spective to be the perspective that governs claim construction. As a result of the peculiar nature of
claim language and the law of willful infringement, the perspective of the [*373] interested busi-
nesspersons referenced in opinions like Festo is likely to be primarily the perspective of a patent
attorney that such a busi-nessperson employs. The often abstruse nature of "patent claim English" is
likely to alert a businessperson of the need to seek legal counsel, n255 and the law of willfulness
multiplies the force of that intuition. When a substantial investment is at stake, most businessper-
sons are likely to consider it no more than due diligence to consult an attorney -- not an artisan -- to
assess the risk of treading on valid patent rights. n256

Even if the law of willfulness permitted greater confidence in an artisan's opinion, primary reli-
ance on an unalloyed artisan's view -- one not guided by the understandings of an experienced
reader of patent claims -- seems intrinsically unlikely to provide a reliable basis for predictable con-
struction.

To the extent an artisan's view is the focus of claim construction, the threshold problem of iden-
tifying the nature of the ordinary artisan becomes significantly more crucial. If taken seriously, this
threshold problem can itself trigger a number of difficult sub-questions. For example, it might be
difficult to specify the relevant art. If the invention is a new kind of plastic fishing lure formed by
mixing salt with plastic, is the relevant "art" the art of making plastic fishing lures or the art of plas-
tics manufacturing? n257 Alternatively, if a claim specifies a mean particle diameter, should that
average be determined as a researcher in the field would determine it (by numerically averaging di-
ameters of all individual particles) or as a manufacturer would determine it for use in specifications
for customers (by calculating the diameter corresponding to the average volume of an individual
particle)? n258

Even if the identity of the relevant art is clear, there will be questions regarding more specific
characteristics of the ordinary artisan. How many years of post-graduate education must such an
artisan have? How many years of experience in industry? How much knowledge of patents and pat-
ent law? Is the ordinary artisan familiar with [*374] the linguistic conventions of last year's college
graduates, last year's Ph.D. recipients, the subset of artisans who regularly attend professional con-
ferences, or the subset who have substantial experience in explaining their art to non-artisans? In



speaking or writing, does the ordinary artisan tend toward linguistic abstraction and metaphor, or
instead toward strict literalism? Does the ordinary artisan speak in different ways on the shop floor,
in a formal presentation to other artisans, to a lay audience, to a businessperson, and to an attorney?
If so, which of these manners of speaking should govern our understanding of patent claims?

The uncertainty generated by such questions n259 is likely to leave a party with little confi-
dence that any particular artisan it consults will have a viewpoint matching the one that a court will
ultimately find to govern claim construction. Even if there is agreement on the general characteris-
tics of an ordinary artisan, any individual artisan may have only relatively personal and idiosyn-
cratic views on claim meaning. n260 Because artisans as a class are not a well-constituted interpre-
tive community for claims, a party may need to expend substantial effort simply to determine
whether there is any well-defined "artisan view."

The resulting costs and uncertainty from an artisan rule are less tolerable for claim construction
than for questions of enablement, nonobviousness, or equivalence. For those questions, resort to an
artisan perspective is justified by a fundamental concern with technological similarity or disclosure.
Moreover, for those questions, the uncertainty produced by an ordinary artisan rule is confined ei-
ther by a strong presumption of patent validity or by "on-off" doctrines that limit the applicability of
such analysis, such as prosecution history estoppel. The costs and uncertainty associated with an
ordinary artisan rule are more troublesome in the claim construction context for at least two reasons:
the utility of an ordinary artisan perspective is more doubtful, n261 and the multipolar nature of
claim construction makes it less susceptible to simplification through strong presumptions like that
applied to binary questions of validity.

Such concerns about having claim construction turn on the nature of the ordinary artisan bear a
strong relation to reasons for confining the role of extrinsic evidence in claim construction. Courts
and commentators have long recognized that limiting the role of extrinsic evidence can advance the
public notice function of patent claims. Someone who reads claims in advance of litigation may not
have the [*375] time, resources, or access rights necessary to survey all the extrinsic evidence that
a court could consider, and will, more generally, only be able to speculate about the precise contents
of a later-developed extrinsic record. n262 Further, as the Federal Circuit observed in its recent en
banc opinion in Phillips v. AWH Corp., there are a number of reasons to believe that extrinsic evi-
dence is less reliable and more manipulable than intrinsic evidence: n263 (1) extrinsic evidence
may not be well suited for "explaining the patent's scope and meaning" because it is not "created at
the time of patent prosecution for [that] purpose"; (2) extrinsic evidence such as dictionary defini-
tions may provide a purposely distorted image of reality because it may be cherry-picked from a
"virtually unbounded universe"; and (3) extrinsic evidence, such as expert testimony, "can suffer
from bias" because it may be "generated at the time of and for the purpose of litigation." n264

A further concern with extrinsic evidence is that it can drive a wedge between the information
available to courts and that available to USPTO examiners. Examiners generally cannot call on out-
side experts for help and are even severely restricted, due to confidentiality concerns, in doing In-
ternet searches relating to the subject matter of unpublished applications. n265 Thus, to the extent it
is desirable for examiners to be able accurately to predict how courts will interpret the claims that
examiners allow, courts' use of extrinsic evidence unavailable to examiners can make such accurate
prediction less likely.

Finally, even aside from concerns about identifying a representative artisan or relying on extrin-
sic evidence about an artisan's views, there is the question of whether an artisan perspective best



minimizes and resolves ambiguities in patent scope. Whatever the nature of a representative artisan,
it is unlikely that the artisan belongs to any meaningful interpretive community for patent claims.
Indeed, the artisan is probably unaccustomed to, and perhaps even unsympathetic with, demands to
articulate claim boundaries with the precision necessary [*376] to decide a particular case. n266
After all, the artisan's expertise and interest are in working with, developing, and understanding
technology, not in defining its legal boundaries. In contrast, patent attorneys and agents, USPTO
examiners, and claim-construing courts are part of a meaningful interpretive community for patent
claims. n267 It is at least plausible that the members of such a community can develop an approach
to claim drafting and interpretation that provides more certainty than would result from relying on
the views of an artisan whose experience, skills, and interests lie elsewhere. n268

B. Undesirability of the Disjunction Between Rule and Practice

Should the mismatch between claim construction practice and the ordinary artisan rule trouble
us? If the courts' misguided invocation of the ordinary artisan perspective has not tightly con-
strained practice, is it worth bothering to correct the error? The sophisticated target audience of
claims will probably act in accordance with what courts and others actually do, so it might be ar-
gued that there is little harm from the courts' mouthing of the empty ordinary artisan mantra.

Nonetheless, there are a number of reasons why it makes sense to revisit the governing perspec-
tive for claim construction. As a general matter, even when a rule is not closely followed in prac-
tice, its frequent statement can mislead and distract. Open adoption of a perspective [*377] that is
in greater harmony with claim construction's subrules would promote greater transparency and co-
herence in the law. n269 Increased transparency and coherence would make the law easier to un-
derstand and apply, thus clearing the way for a more realistic assessment of the law's condition and
how it might be improved.

At best, the ordinary artisan rule prevents use of an alternative rule that might provide better
guidance. n270 At worst, it invites detrimental reliance by suggesting to the unwary that the key to
accurate claim interpretation is consultation with ordinary artisans, rather than with someone expe-
rienced in claim construction law and practice. Although the highly stylized and facially legalist na-
ture of claims is likely to put even unsophisticated readers on notice that they should consult a legal
expert, the law should not confuse the issue by also signaling the contrary.

Moreover, the ordinary artisan rule has demonstrated a capacity to mislead or distract even the
legal cognoscenti. Legal commentators have cited the rule to support arguments for making claim
construction more responsive to extrinsic evidence. n271 The Federal Circuit's Chief Judge has in-
voked the rule to argue for reconsideration of whether appellate review of claim construction should
be wholly de novo. n272 Such invocations of the ordinary artisan rule not only distract advocates
from more productive discussions, but also risk triggering an ill-considered increase in courts' reli-
ance on extrinsic evidence, with all the disadvantages that could entail. n273

Indeed, patent law may already have suffered damage from mistaken invocation of the ordinary
artisan rule. The ordinary artisan rule inevitably generates tension with subrules of claim construc-
tion that are strongly suspicious of extrinsic evidence. n274 An ordinary artisan cannot share this
suspicion. The ordinary artisan necessarily begins the process of claim construction with what the
courts consider disfavored [*378] extrinsic evidence. To construe claims as the courts construe
them, the ordinary artisan would have to ignore embedded views on meaning and read the claims
and specification not as an ordinary artisan, but as someone else. n275



The tension that results from this conflict between the ordinary artisan rule and actual practice
helps explain the courts' inability to find a comfortable resting place on such issues as how to weigh
different kinds of evidence and whether to treat claim construction as a pure question of law. Be-
cause the practice of claim construction is so disconnected from the ordinary artisan rule, that rule
can provide little guidance for the practice. It should not be surprising if the result is a claim con-
struction jurisprudence that seems rootless and unusually vulnerable to methodological swings.

The courts' recent, abortive experiment with extreme dictionary-driven claim construction is a
case in point. The ordinary artisan rule contributed to this experiment by indicating that claims' true
meaning lies in the minds of artisans and thus outside both the patent document and the understand-
ings of its real-world interpretive community. Given judges' suspicions of litigation-generated ex-
trinsic evidence, they likely perceived dictionaries as the best way to access the artisan's noumenal
world. n276 An approach to claim construction that focuses on a more accessible perspective -- one
defined by the customs and experience of a true interpretive community -- would reduce the tempta-
tion to clutch at straws.

C. A Hybrid Alternative to the Ordinary Artisan Rule

What alternatives are there to the current empty invocation of an ordinary artisan perspective for
claim construction? Part IV.A argued [*379] against trying to follow the ordinary artisan rule in
actual practice. The following additional alternatives are considered in turn:

(1) no paradigm perspective at all -- for example, use of a simple standard of reason-
ableness without reference to any governing perspective;

(2) an ordinary artisan rule that is publicly acknowledged to be merely a proxy for use
of the specification to understand the claims;

(3) a pure patent attorney rule requiring that claims be interpreted from the perspective
of an ordinary patent attorney, based solely on the intrinsic evidence and independently
generated extrinsic evidence such as dictionaries or treatises; and

(4) a hybrid rule requiring that claims be construed from the perspective of a reasonable
patent attorney who has access to an ordinary artisan's technological knowledge. n277

The first possibility -- abandoning efforts to tie claim construction to a particular perspective --
would eliminate problematic invocation of an ordinary artisan's perspective while leaving in place a
host of subrules for claim construction. n278 These subrules might be thought to provide enough
instruction.

Such faith in subrules, however, would quickly be dashed. The subrules themselves are often
conflicting and indeterminate. n279 Reference to a governing perspective can help break ties that
the subrules generate. A governing perspective can do this by referring the courts to the habits and
capacities of a well-defined interpretive community, thereby suggesting the objectives that should
drive construction and the evidence that should be considered and weighed. n280 For example, cur-
rent reference to an ordinary artisan's perspective can suggest that extrinsic evidence like expert tes-
timony should have a greater role in [*380] claim construction. n281 On the other hand, reference
to a patent attorney's perspective would favor intrinsic evidence and fidelity to established rules for
claim interpretation. The "no governing perspective" approach would therefore deny courts a refer-
ence point that might tip difficult cases in a predictable way.



The second proposal -- retention of the artisan rule combined with public acknowledgment that
it is merely a proxy for reliance on the specification -- suffers from the same limitations as the "no
governing perspective" approach. In essence, this proposal simply gives one subrule (fidelity to the
specification) a favored place without further instruction on how to mediate conflicts with or be-
tween other subrules.

Moreover, the proposal seems a manifestly clumsy way to emphasize the importance of fidelity
to the specification. As the recent experience with dictionary-driven claim construction suggests,
n282 the artisan rule may in fact encourage reliance on evidence outside the specification. If the real
goal is to stress the importance of the specification, why not do so more unequivocally and directly?
Why not return to the CCPA's instruction to read "[c]laim language . . . in light of the specification
as it would be interpreted by one of ordinary skill in the art"? n283 History has proven that invoca-
tion of an ordinary artisan's perspective is not necessary to make courts recognize that the remainder
of the patent should be used as an aid in interpreting the claims. n284

What about the next alternative perspective -- a pure patent attorney's view? Such a perspective
would point a construer of claims to the likely views of a true interpretive community. Anchorage in
this community would avoid the problems of rootlessness and overly individualized artisan depend-
ence created by reference to the perspective of artisans who are not regular, active members of such
a larger interpretive group. Once the reference point is the perspective of someone who belongs to a
true interpretive community, the approach to claim construction becomes rooted in the views of that
community rather than an individual. There is a natural reduction in the importance of, first, defin-
ing detailed individual characteristics of the relevant perspective holder and, then, obtaining expert
testimony from an individual [*381] with those characteristics. Whatever the particular back-
ground of a competent patent attorney, the attorney's views on the proper construction of claim lan-
guage will be conditioned by the practices and rules of the larger interpretive group. n285

Further, that community's practices and rules are to a substantial extent already recorded in read-
ily accessible public materials: court and agency rulings on claim meanings; USPTO rules and
guidance; n286 issued patents and their prosecution histories (which commonly involve interpreta-
tions of claim meaning by examiners and explanations of such meaning by patent attorneys or
agents); and also books and bar journals. Those practices and rules have, in turn, commonly been
designed to advance fundamental goals of claim construction law -- namely, efficiency, the public
notice function of claims, and the certainty that comes from clarity. n287 The patent attorney per-
spective should therefore be more determinate of claim meaning than the perspective of an ordinary
artisan. Moreover, because the patent attorney perspective is essentially a legal one, a court, patent
attorney or agent, or USPTO examiner can assume this perspective more easily than that of the or-
dinary artisan, and with comparatively little need for technological expertise.

On the other hand, there are times when detailed technological knowledge is needed for a sensi-
ble construction of patent claims. By not incorporating explicit reference to technological knowl-
edge, a pure patent attorney rule could fail to exploit the baseline guidance that such knowledge can
provide. Reference to artisan knowledge can ensure that an attorney's construction is not founded on
an incorrect understanding of the patent's technological disclosure, and can help to discourage claim
constructions that are technologically absurd. n288

[*382] Moreover, a pure patent attorney rule would chafe against current practice in situations
where claims explicitly or implicitly rely on the specification's technological disclosure or otherwise
undisclosed understandings of the art. One set of such situations involves means-plus-function limi-



tations, which make technological equivalents part of a claim's literal scope. n289 Another set in-
volves situations where the court needs an artisan to define terms of art n290 -- for example, by ex-
plaining how an ordinary artisan would measure a quantity specified by a claim where different
techniques are plausible. n291 A further set involves situations where claims use terms such as
n292 "about" or "effective amount" n293 in ways that suggest reference to an associated techno-
logical condition or purpose. n294

A pure patent attorney rule could obscure the need to make the technology-specific inquiry that
such claim language suggests. Indeed, a pure patent attorney rule could even signal that such an in-
quiry is fundamentally illegitimate. It could demand that a claim requiring such an inquiry be held
invalid for indefiniteness. Thus, a pure patent attorney rule might tend to impose unreasonable and
excessively costly burdens on claim drafting. Predictable and sensible claim interpretation that does
not rely on implicit technological understandings may be impossible. n295 In any event, any argu-
ment that it is achievable goes well beyond the bounds of this paper.

[*383] Reference to a hybrid perspective -- that of a patent attorney with access to the knowl-
edge of an ordinary artisan -- would avoid such problems. The hybrid perspective would make the
patent attorney's viewpoint dominant but would also provide for consultation of an artisan's knowl-
edge. The result should be an approach to claim construction that combines proper respect for (1) a
patent's intrinsic record, (2) established rules and conventions regarding claim construction, and (3)
technological understanding. A hybrid perspective thus is well designed to foster interests not only
in promoting uniformity and predictability, but also in ensuring that claim construction remains an-
chored in technological reality.

By making clear that the perspective of a patent attorney is primary, the hybrid perspective pro-
vides a well-defined starting viewpoint, one informed by publicly documented rules and the con-
ventions of an active interpretive community. Members of this community would typically have
less technological expertise than an ordinary artisan. Thus, they would be more likely to rely heav-
ily on the specification to understand the nature of a claimed invention. The resulting emphasis on
the specification would track an old intuition, re-embraced by the Federal Circuit in Phillips, that
the patent's written description should be the primary aid to understanding claims. n296

On the other hand, by explicitly referring to the artisan's knowledge, the hybrid perspective
could help resolve longstanding questions about the legal or factual status of claim construction.
The hybrid perspective could suggest to courts how to acknowledge the factual aspects of claim
construction, while still viewing claim construction as primarily "legal." In applying the perspective
of a patent attorney, a court would be acting substantially "legally." But when calling for factual in-
formation outside of the patent and its prosecution history (as a patent attorney might in the course
of the attorney's work on a patent application), the court would be making a fundamentally factual
inquiry.

The hybrid perspective might nonetheless be criticized for sacrificing methodological purity and
failing to resolve precisely when and to what degree the knowledge of the artisan should be called
upon to aid the patent attorney. But such criticism is blunted by a long history of patent attorneys
acting as mediators between raw technological understanding and the claims' public notice function.
The hybrid perspective may not be pure, but it is well designed to draw from the lessons [*384] of
established practice. Understanding how the hybrid perspective operates will not require navigating
in a vacuum.



Gillette Co. v. Energizer Holdings, Inc., n297 discussed in Part III.A, can be used to show how
reference to a hybrid standard can guide claim construction. The key claim language in Gillette in-
cluded words such as "comprising" that have special meanings within the arts of claim drafting and
claim construction, but that generally do not have special meanings within any relevant technologi-
cal art. n298 The centrality of such language to the issue in Gillette accords with the hybrid per-
spective's emphasis on a patent attorney's view as the primary reference point for construction.

On the other hand, a patent attorney -- or a legal system -- interested in ensuring that a claim in-
terpretation makes technological sense would not have stopped with consultation of this perspec-
tive. The attorney or system would check any technological assumptions that lay behind the inter-
pretation. For example, in holding that the claim language did not exclude a four-blade razor, the
Gillette majority assumed that the specification's account of prior problems with multi-blade razors
did not teach against such a four-blade embodiment. n299 Indeed, the majority even stated explic-
itly that the disclosed "principles of progressive blade exposure and progressive blade span could
apply equally to four or five blades." n300 This finding was a technological one that an attorney
would appropriately resolve through consultation with an artisan.

Indeed, a patent attorney would likely ask an artisan multiple questions before making such a
finding. Would an artisan have understood the problems with multi-blade razors to suggest that the
solution in Gillette's patent could not be extended to four-blade razors? How hard would the artisan
have expected it to be to extend Gillette's solution to more than three blades? If the artisan would
have anticipated difficulty, would it derive simply from a need for significant effort or from a need
for a further conceptual breakthrough? The attorney-plus-artisan perspective would encourage a
court to demand that such questions be answered.

Of course, any rule requiring that claims be viewed from the perspective of an attorney is likely
to be denounced as an attorney employment act. A rule that demands legal sophistication in claim
interpretation might be criticized as yet another blow to the idea of a patent system for all -- yet an-
other "reform" that favors wealthy inventors or assignees who can afford the best legal representa-
tion. But [*385] such criticisms may be fundamentally misguided. More predictable, coherent, and
transparent claiming rules and practices may provide the best hope for those of limited means to
establish clear patent rights through the patent application process itself, a far cheaper process than
patent litigation. n301 Moreover, patent law has already arranged itself in a way that places a pre-
mium on legal sophistication in claim drafting, patent prosecution, and claim construction. In this
context, more forthright acknowledgment claim construction's already "legal" perspective would do
little to erode patent law "democracy" while offering the possibility of valuable gains in legal trans-
parency, coherence, and predictability....

Footnotes:

* Assistant Professor, University of Texas School of Law. For helpful comments and discussions, I thank Oren Bracha,
William Fisher, Mark Gergen, Daniel Halperin, Scott Hemp-hill, Timothy Holbrook, James Lampert, Thomas Lee, Jef-
frey Lefstin, Mark Lemley, Michael Meurer, Larry Sager, Greg Vetter, participants in the Intellectual Property and
Communications Law Scholars Workshop at Michigan State University, and the editors of the Harvard Journal of Law
& Technology.
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n262 Cf. Vitronics Corp. v. Conceptronic, Inc. 90 F.3d 1576, 1583 (Fed. Cir. 1996) ("[Clompetitors are entitled to re-
view the public record, apply the established rules of claim construction, ascertain the scope of the patentee's claimed
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