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          1                      P-R-O-C-E-E-D-I-N-G-S



          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED



          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION AND 98-1233,



          4   STATE OF NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.



          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR



          6   THE PLAINTIFFS.



          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND



          8   WILLIAM NEUKOM FOR THE DEFENDANT.



          9             MR. SCHWARTZ:  GOOD MORNING, YOUR HONOR.



         10             THE COURT:  MR. SCHWARTZ.



         11             MR. SCHWARTZ:  IF I MAY, BEFORE WE RESUME CROSS,



         12   WE WOULD LIKE TO MOVE CERTAIN EXHIBITS INTO EVIDENCE.  I



         13   UNDERSTAND THAT MICROSOFT HAS NO OBJECTION TO THE ADMISSION



         14   OF ANY OF THESE.



         15             THE COURT:  ALL RIGHT.



         16             MR. SCHWARTZ:  IT'S A MEDIUM-SIZED LIST AND I WILL



         17   READ IT.  THESE ARE PLAINTIFF'S EXHIBITS 4, 5, 14, 176, 261,



         18   337, 350, 415, 439, 440, 468, 503, 711, 774, 791, 1035,



         19   1092, 1128, 1134, 1156, 1163, 1176, 1194, 1195 AND 1196.



         20             THE COURT:  ALL RIGHT.



         21             MR. SCHWARTZ:  WE OFFER ALL OF THOSE IN EVIDENCE,



         22   YOUR HONOR.



         23             MR. LACOVARA:  YOUR HONOR, MICROSOFT DOES NOT



         24   OBJECT TO THE ADMISSION OF THOSE DOCUMENTS.  HOWEVER, WITH



         25   REGARDS TO EXHIBITS 4, 5 AND 261, THEY REFLECT DATA ANALYSIS
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          1   PERFORMED BY DR. WARREN-BOULTON, WHICH WILL BE COVERED IN



          2   HIS CROSS-EXAMINATION.  WE THOUGHT IT WOULD BE BETTER FOR



          3   THE CONVENIENCE OF THE COURT NOT TO OBJECT TO ADMISSION AND



          4   TO HAVE THE COURT ENTERTAIN AN APPROPRIATE MOTION TO STRIKE



          5   AS THE CROSS PROCEEDS.



          6             THE COURT:  VERY WELL.  THOSE EXHIBITS ARE



          7   ADMITTED.



          8                                   (WHEREUPON, PLAINTIFF'S



          9                                   EXHIBIT NUMBERS 4, 5, 14,



         10                                   176, 261, 337, 350, 415,



         11                                   439, 440, 468, 503, 711,



         12                                   774, 791, 1035, 1092, 1128,



         13                                   1134, 1156, 1163, 1176,



         14                                   1194, 1195 AND 1196 WERE



         15                                   RECEIVED IN EVIDENCE.)



         16             THE COURT:  AND THE ONES AS TO WHICH YOU EXPECT



         17   YOU WILL BE MAKING A MOTION TO STRIKE ARE 4, 5 AND 261?



         18             MR. LACOVARA:  YES, YOUR HONOR.



         19             (FREDERICK WARREN-BOULTON, PLAINTIFFS' WITNESS,



         20   PREVIOUSLY SWORN.)



         21             THE COURT:  ALL RIGHT.  YOU MAY PROCEED.



         22             MR. LACOVARA: THANK YOU, YOUR HONOR.



         23                  CROSS-EXAMINATION (CONTINUED)



         24   BY MR. LACOVARA:



         25   Q.  GOOD MORNING, DR. WARREN-BOULTON.
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          1   A.  GOOD MORNING, SIR.



          2   Q.  I WOULD LIKE TO BEGIN THIS MORNING, SIR, BY TYING UP A



          3   FEW LOOSE ENDS THAT WERE OPEN OR LEFT OPEN AT THE END OF



          4   LAST WEEK.



          5             DO YOU RECALL GIVING SOME TESTIMONY ON THURSDAY



          6   AFTERNOON REGARDING THE SIGNIFICANCE TO YOUR ANALYSIS OF THE



          7   PRICE EARNINGS RATIO OF MICROSOFT?



          8   A.  YES.



          9   Q.  AND IF I UNDERSTOOD YOUR TESTIMONY CORRECTLY, YOU



         10   TESTIFIED ESSENTIALLY TO THE FACT, OR TO YOUR JUDGMENT, THAT



         11   MICROSOFT'S P/E RATIO REFLECTED THE MARKET'S JUDGMENT THAT



         12   MICROSOFT'S PROFITS WOULD CONTINUE TO GROW IN THE FUTURE; IS



         13   THAT CORRECT?



         14   A.  THAT'S THE GENERAL MEANING OF A P/E RATIO.



         15   Q.  AND YOU ALSO TESTIFIED AND ARE OF THE OPINION THAT



         16   MICROSOFT'S PROFITS ARE MONOPOLY PROFITS; IS THAT CORRECT?



         17   A.  I TESTIFIED THAT MICROSOFT'S PROFIT MARGIN WAS THE



         18   HIGHEST AMONGST THE FORTUNE 500, YES.



         19   Q.  AND TO USE YOUR WORDS, MICROSOFT'S HIGH P/E RATIO YOU



         20   BELIEVE REFLECTS THE MARKET'S RECOGNITION THAT MICROSOFT



         21   EARNS MONOPOLY PROFITS; IS THAT RIGHT?



         22   A.  NO.  THE HIGH P/E RATIO REFLECTS WHAT THE MARKET THINKS



         23   IS GOING TO HAPPEN IN THE FUTURE.  IT'S A RATE OF GROWTH OF



         24   THOSE PROFITS OVER TIME.  SO --



         25   Q.  OKAY.
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          1   A.  -- IT'S NOT THE P/E RATIO BY ITSELF.



          2   Q.  OKAY.  I THINK, IF I UNDERSTOOD YOUR TESTIMONY



          3   CORRECTLY, AND I WILL QUOTE IT FROM PAGE 98, STARTING AT



          4   LINE 12 -- DO YOU NEED A COPY TO LOOK AT?



          5             THE COURT:  I WOULD PREFER THAT HE HAD A COPY.



          6             MR. SCHWARTZ:  YES, YOUR HONOR.  WE WOULD ASK THAT



          7   A TRANSCRIPT BE PLACED BEFORE THE WITNESS.



          8             MR. LACOVARA:  ONE MOMENT, PLEASE, YOUR HONOR.



          9   BY MR. LACOVARA:



         10   Q.  WHILE WE GET THAT, I WILL MOVE ON, SIR.



         11             YOUR UNDERSTANDING IS THAT MICROSOFT'S P/E RATIO



         12   IS IN EXCESS OF 50; IS THAT CORRECT?



         13   A.  THE LAST TIME I LOOKED, IT WAS AROUND 53.



         14   Q.  HAVE YOU DISCUSSED YOUR VIEW OF THE SIGNIFICANCE OF



         15   MICROSOFT'S P/E RATIO WITH THE GOVERNMENT'S WITNESS,



         16   DR. FISHER?



         17   A.  NO.



         18   Q.  DO YOU KNOW WHETHER HE AGREES WITH YOU ABOUT THE USE OF



         19   P/E RATIOS OR PROFIT MARGINS GENERALLY AS AN INDICATOR OF



         20   MONOPOLY POWER OR MONOPOLY PROFITS?



         21   A.  I THINK P/E RATIOS -- WELL, THE SHORT ANSWER IS NO, I



         22   HAVEN'T TALKED TO HIM AT ALL.



         23   Q.  HAVE YOU READ DR. FISHER'S WORK, DIAGNOSING MONOPOLY?



         24   A.  IF I HAVE, IT WAS -- WHAT'S THE DATE ON THAT?



         25   Q.  1987, I BELIEVE, SIR.
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          1   A.  IF I HAVE, IT WAS QUITE A WHILE AGO.



          2   Q.  DO YOU RECALL DR. FISHER SAYING IN THAT PIECE THAT,



          3   QUOTE, "JUDGMENTS ABOUT PROFITS AS AN INDEX OF MONOPOLY



          4   POWER ARE VERY DIFFICULT, IF NOT IMPOSSIBLE TO MAKE"?



          5   A.  OBVIOUSLY, I DON'T RECALL THAT PARTICULAR QUOTE.  IF YOU



          6   WOULD LIKE TO PUT IT IN FRONT OF ME, I MEAN, I CAN LOOK AT



          7   IT.



          8   Q.  DO YOU AGREE WITH THAT STATEMENT, SIR?



          9   A.  WOULD YOU LIKE TO REPEAT IT?



         10   Q.  YES.  "JUDGMENTS ABOUT PROFITS AS AN INDEX OF MONOPOLY



         11   POWER ARE VERY DIFFICULT, IF NOT IMPOSSIBLE TO MAKE."



         12             MR. SCHWARTZ:  AGAIN, YOUR HONOR, WE REQUEST THAT



         13   IF THE WITNESS IS TO BE ASKED TO COMMENT ON SPECIFIC QUOTES



         14   OR SPECIFIC WRITINGS, THAT THOSE BE PLACED IN FRONT OF HIM.



         15             MR. LACOVARA:  I'M ASKING --



         16             THE COURT:  IF IT WERE MORE COMPLICATED THAN



         17   PARTICULAR QUESTION, I MIGHT AGREE WITH YOU, BUT THAT'S ONE



         18   I THINK HE CAN ANSWER.



         19             MR. LACOVARA:  THANK YOU, YOUR HONOR.



         20             THE WITNESS:  I THINK -- I CERTAINLY WOULD SAY



         21   THAT SIMPLY LOOKING AT ACCOUNTING PROFITS IS NOT -- I DON'T



         22   THINK ANY INDUSTRIAL ORGANIZATION ECONOMIST WOULD SAY JUST



         23   LOOKING AT INDEXES OF ACCOUNTING PROFITS IS ENOUGH TO INFER



         24   MONOPOLY POWER.



         25             WHETHER OR NOT -- I PERSONALLY FIND LOOKING AT,
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          1   YOU KNOW, PROFIT -- RATES OF PROFIT, SUCH AS EXHIBITED BY



          2   MICROSOFT, GIVEN THE, SHALL WE SAY, EXTREME NATURE OF THOSE



          3   NUMBERS, AS INFORMATIVE AND USEFUL IN THIS CASE, YES.



          4   BY MR. LACOVARA:



          5   Q.  OKAY.  I TAKE IT IT IS NOT YOUR TESTIMONY THAT MERELY



          6   LOOKING AT MICROSOFT'S P/E RATIOS OR PROFIT RATE RENDERS



          7   UNNECESSARY FURTHER ANALYSIS INTO THE MARKETS OR THE



          8   ELEMENTS OF COMPETITION THAT YOU'VE IDENTIFIED IN YOUR



          9   TESTIMONY?



         10   A.  OF COURSE.  IF THAT WERE THE CASE, THIS WOULD BE A MUCH



         11   SIMPLER PROCESS.



         12   Q.  NOW, YOU SENT ME BACK TO THE DRAWING BOARD OVER THE



         13   WEEKEND AND I LOOKED AT SOME REFERENCE MATERIALS.



         14             ARE YOU FAMILIAR WITH BREALEY AND MYERS'



         15   PRINCIPLES OF CORPORATE FINANCE?



         16   A.  I THINK I AM -- WHEN YOU SAY "FAMILIAR," HAVE I READ THE



         17   WHOLE BOOK?  ACTUALLY, DO I OWN IT, YES, I THINK I PROBABLY



         18   DO.



         19   Q.  OKAY.  WELL, I'D LIKE TO READ YOU --



         20   A.  BUT I CAN'T CLAIM THAT I'VE READ IT.



         21   Q.  BUT I WOULD LIKE TO JUST READ YOU A STATEMENT AND ASK IF



         22   YOU AGREE WITH IT.  "HIGH P/E SHOWS THAT INVESTORS THINK



         23   THAT THE FIRM HAS GOOD GROWTH OPPORTUNITIES, THAT ITS



         24   EARNINGS ARE RELATIVELY SAFE AND DESERVE A LOW



         25   CAPITALIZATION RATE, OR BOTH."
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          1             DO YOU AGREE WITH THAT STATEMENT?



          2             MR. SCHWARTZ:  THE SAME POINT, YOUR HONOR.



          3             THE COURT:  MR. SCHWARTZ RISES.



          4             DO YOU HAVE THE TEXT THAT YOU'RE GOING TO ASK HIM



          5   ABOUT?



          6             MR. LACOVARA:  I HAD TO GO TO THE LIBRARY FOR THIS



          7   ONE AND I WASN'T ABLE TO CHARGE IT.  SO I HAVE MY MARKED-UP



          8   COPY, WHICH I'M HAPPY TO GIVE THE WITNESS AFTER I READ FROM



          9   IT, YOUR HONOR.  IT'S GOT HIGHLIGHTS AND EVERYTHING, IF THAT



         10   WOULD BE HELPFUL.



         11             THE COURT:  READ THE QUESTION AGAIN.



         12             MR. LACOVARA:  OKAY.



         13             THE WITNESS:  COULD YOU READ IT SLOWLY?



         14             THE COURT:  READ IT SLOWLY.



         15             MR. LACOVARA:  I'M SORRY.



         16             THE COURT:  DR. WARREN-BOULTON, IF YOU THINK THAT



         17   YOU WANT TO EXAMINE THE TEXT, WE'LL ARRANGE TO HAVE THE TEXT



         18   PROVIDED FOR YOU.



         19             THE WITNESS:  THANK YOU, SIR.



         20   BY MR. LACOVARA:



         21   Q.  "HIGH P/E SHOWS THAT INVESTORS THINK THAT THE FIRM HAS



         22   GOOD GROWTH OPPORTUNITIES, THAT ITS EARNINGS ARE RELATIVELY



         23   SAFE AND DESERVE A LOW CAPITALIZATION RATE, OR BOTH."



         24   A.  "OR DESERVE A LOW CAPITALIZATION RATE."



         25   Q.  "CAPITALIZATION RATE, OR BOTH."
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          1   A.  OR BOTH.  I AM NOT ENTIRELY CERTAIN WHAT HE'S SAYING



          2   THERE, BUT IF WHAT HE MEANS BY GOOD GROWTH OPPORTUNITIES FOR



          3   THOSE EARNINGS -- I THINK THAT'S WHAT WE'RE SAYING HERE, IS



          4   THAT THE VERY HIGH P/E RATIO SAYS THAT MICROSOFT IS EARNING



          5   A CERTAIN AMOUNT OF PROFITS NOW.  A VERY HIGH P/E RATIO



          6   SIMPLY MEANS THAT YOU EXPECT THOSE TO GROW OVER TIME AND



          7   HAVE GOOD GROWTH PROSPECTS FOR THOSE EARNINGS, AND THAT



          8   THOSE EARNINGS ARE RELATIVELY -- WAS THE TERM HE USED



          9   "SAFE"?



         10   Q.  RELATIVELY SAFE, YES.



         11   A.  RELATIVELY SAFE.  SO I WOULD CONCLUDE THAT, APPLIED TO



         12   MICROSOFT, WHAT THAT STATEMENT WOULD SAY IS YES, YOU THINK



         13   THAT MICROSOFT'S CURRENT EARNINGS ARE LIKELY TO GROW OVER



         14   TIME AND THAT THERE IS VERY LITTLE RISK THAT THEY WILL FALL,



         15   WHICH I THINK IS THE POINT THAT WE'RE TRYING TO MAKE.



         16             IN FACT, I THINK SINCE THAT WAS WRITTEN, WE NOW



         17   HAVE THE LATEST QUARTER FOR MICROSOFT'S EARNINGS.  I THINK



         18   IN THE DIRECT TESTIMONY, I TALKED ABOUT MICROSOFT'S EARNINGS



         19   AS A PERCENTAGE OF REVENUE AS HAVING RISEN FROM -- UP TO 30



         20   PERCENT.  I THINK THE LATEST QUARTER IS THAT IT HAS NOW



         21   REACHED AN ASTONISHING 38.5 PERCENT NET PROFITS AFTER TAX AS



         22   A PERCENT OF REVENUE.  30 PERCENT PUT IT AS NUMBER ONE IN



         23   THE FORTUNE 500.  I DON'T KNOW WHERE 38.5 PUTS YOU.  IT'S AN



         24   ASTONISHING NUMBER.



         25   Q.  LET ME ASK YOU ANOTHER QUESTION THEN.  ISN'T IT --
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          1   A.  OH, I'M SORRY.  THAT'S WHAT A HIGH P/E RATIO PREDICTS.



          2   IT PREDICTS THAT THOSE EARNINGS ARE GOING TO CONTINUE TO



          3   GROW OVER TIME, AND TO THE EXTENT THAT WE HAVE MORE DATA



          4   THAT'S COME IN SINCE THAT WAS WRITTEN, THAT HIGH P/E RATIO



          5   CERTAINLY WAS PRESCIENT.



          6   Q.  THAT'S -- OKAY.  THE NEXT SENTENCE AFTER THE ONE I



          7   QUOTED YOU IS THE FOLLOWING.  I WOULD LIKE TO ASK YOU IF YOU



          8   AGREE WITH IT.



          9             "FIRMS CAN HAVE HIGH P/E RATIOS, NOT BECAUSE PRICE



         10   IS HIGH, BUT BECAUSE EARNINGS ARE LOW.  INDEED, A FIRM WHICH



         11   EARNS NOTHING IN A PARTICULAR PERIOD WILL HAVE AN INFINITE



         12   P/E AS LONG AS ITS SHARES HAVE ANY VALUE AT ALL."



         13             ISN'T THAT CORRECT, SIR?



         14   A.  NOT ONLY IS IT CORRECT, BUT IF YOU LOOK AT NETSCAPE AT



         15   THE MOMENT, AND IF YOU LOOK AT NETSCAPE IN THE WALL STREET



         16   JOURNAL ON THAT FIRST LINE, THERE IS NO P/E RATIO BECAUSE



         17   THERE ARE NO EARNINGS.  THE POINT THAT ONE -- OR I WAS



         18   TRYING TO MAKE HERE IS THAT WHAT YOU NEED TO LOOK AT IS YOU



         19   NEED TO LOOK AT THE PRESENT AND THEN THE FUTURE.



         20             AND THE PRESENT YOU SEE BY THE CURRENT LEVEL OF



         21   EARNINGS AND THE CURRENT LEVEL OF EARNINGS RATIO.  AND IF



         22   YOU WANT TO KNOW WHAT'S GOING TO HAPPEN IN THE FUTURE, WHICH



         23   I THINK WAS WHAT YOUR QUESTIONS WERE ABOUT THE LAST TIME WE



         24   MET, IS YOU LOOK AT THE P/E RATIO, BECAUSE THAT TELLS YOU



         25   WHAT'S LIKELY TO HAPPEN IN THE FUTURE.
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          1             SO INDICATION OF LARGE AMOUNTS OF ECONOMIC PROFITS



          2   THAT ARE LIKELY TO GROW OVER TIME IS A HIGH CURRENT



          3   PERCENTAGE OF REVENUE, OF PROFITS, AND A HIGH P/E RATIO.



          4   IT'S THOSE TWO TOGETHER.



          5   Q.  SIR, DO YOU KNOW WHAT THE P/E RATIO OF NOVELL, A



          6   CORPORATION FOR WHOM YOU HAVE PROVIDED SERVICES AT ONE POINT



          7   IN TIME, IS?



          8   A.  TODAY?



          9   Q.  YES.



         10   A.  NO.



         11   Q.  WOULD IT SURPRISE YOU IF I TOLD YOU THAT THEIR P/E AS OF



         12   FRIDAY'S -- THURSDAY'S CLOSE WAS 77?



         13   A.  NO.  AS I SAY, IN FACT, THE DAY THAT NETSCAPE EARNS A $1



         14   PROFIT, ITS P/E RATIO WILL BE INFINITE.  THE ISSUE IS, ONCE



         15   AGAIN, NOT A P/E RATIO IN ISOLATION.  THAT JUST TELLS YOU



         16   HOW YOU'RE LIKELY TO GO RELATIVE TO WHERE YOU ARE NOW.  THE



         17   ISSUE IS WHERE DO YOU START FROM AS WELL AS WHAT GROWTH RATE



         18   YOU HAVE.



         19   Q.  SO I TAKE IT YOU'RE NOT SURPRISED THAT AMERICA ONLINE'S



         20   P/E RATIO IS 291, OR ALMOST SIX TIMES MICROSOFT'S?



         21   A.  NO, NOT AT ALL.  I WOULD BE ASTONISHED, HOWEVER, IF



         22   AOL'S PROFIT RATIO WAS 30 PERCENT.



         23   Q.  OKAY.  DO YOU KEEP UP WITH THE INDUSTRY TRADE PRESS,



         24   SIR?



         25   A.  I READ THE WASHINGTON POST.  YOU MEAN, DO I -- I'M
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          1   SORRY.  CAN YOU BE MORE SPECIFIC?



          2   Q.  DO YOU READ PC WEEK, CNET, ZD-NET, THE JOURNALS AND



          3   MAGAZINES AND NEWS SERVICES THAT FOLLOW THE COMPUTER AND



          4   SOFTWARE INDUSTRIES?



          5   A.  NOT IN ANY DETAIL, NO.



          6   Q.  OKAY.  SO YOU DON'T KNOW, FOR EXAMPLE, HOW OFTEN NEW



          7   OPERATING SYSTEMS ARE INTRODUCED IN THE MARKETPLACE; IS THAT



          8   CORRECT?



          9   A.  I'M NOT SURE IF THAT FOLLOWS FROM THE PREVIOUS --



         10   Q.  WELL, DO YOU KNOW WHAT THE BE OS IS?



         11   A.  YES.



         12   Q.  CAN YOU TELL ME WHAT YOUR UNDERSTANDING OF THE BE OS IS?



         13   A.  BE OS IS CAPITAL B, LITTLE E, OS -- IT'S A OPERATING



         14   SYSTEM.  IT'S AN OPERATING SYSTEM WHICH IS -- HAS SOME



         15   APPLICATIONS, AS I RECALL, LARGELY GRAPHICAL, MULTIMEDIA.



         16   IT'S WHAT WE CALL A NICHE OPERATING SYSTEM.



         17   Q.  ARE YOU AWARE THAT THE INTEL CORPORATION TOOK AN EQUITY



         18   STAKE IN BE, THE COMPANY THAT PRODUCES THE BE OS, ABOUT TWO



         19   WEEKS AGO?



         20   A.  NO, BUT I WOULDN'T BE SURPRISED.



         21   Q.  ARE YOU AWARE THAT ABOUT TWO WEEKS AGO A MAJOR OEM,



         22   HITACHI CORPORATION, ANNOUNCED THAT IT WAS GOING TO BEGIN



         23   SHIPPING COMPUTERS WITH THE BE OS AS THE PRE-SHIPPED DEFAULT



         24   OPERATING SYSTEM.



         25   A.  ON WHICH COMPUTERS?
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          1   Q.  ON HITACHI'S NOTEBOOK COMPUTERS, SIR.



          2   A.  ON JUST THE NOTEBOOK?  I MEAN, I WOULDN'T BE SURPRISED.



          3   IT'S A USEFUL OPERATING SYSTEM.  PEOPLE ARE BUYING IT.



          4   Q.  DO YOU KNOW WHAT COMDEX IS?



          5   A.  THE SHOW?



          6   Q.  PARDON?



          7   A.  THE COMDEX SHOW?



          8   Q.  THE TRADE SHOW, YES, SIR.



          9   A.  YES.



         10   Q.  CAN YOU TELL THE COURT WHAT YOUR UNDERSTANDING OF WHAT



         11   "COMDEX" IS?



         12   A.  IT'S A SHOW WHICH I HAVE NEVER ATTENDED.



         13   Q.  DO YOU UNDERSTAND IT TO --



         14   A.  I'VE NEVER BEEN INVITED.



         15   Q.  WELL, PERHAPS THIS WILL CHANGE THAT.  DO YOU --



         16   A.  I WOULD HAVE TO ACCEPT.



         17   Q.  DO YOU UNDERSTAND COMDEX TO BE A LARGE TRADE SHOW HELD



         18   IN LAS VEGAS EVERY YEAR WHERE HUNDREDS OR THOUSANDS OF



         19   COMPUTER MANUFACTURES AND SOFTWARE MANUFACTURERS DISPLAY



         20   THEIR WARES AND DISPLAY WHAT'S NEW?



         21   A.  THAT'S MY UNDERSTANDING, YES.



         22   Q.  ARE YOU FAMILIAR WITH A PUBLICATION CALLED CNET?



         23   C-N-E-T?



         24   A.  YES.



         25   Q.  DO YOU KNOW THAT CNET EVERY YEAR DOES ITS TOP FIVE
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          1   TRENDS FROM COMDEX?



          2   A.  NO.



          3   Q.  WOULD IT SURPRISE YOU TO LEARN THAT THE NUMBER-ONE TREND



          4   THIS YEAR WAS ENTITLED, QUOTE, "MOVE OVER MICROSOFT.  THE



          5   ALTERNATIVE OPERATING SYSTEM TAKES FLIGHT"?



          6   A.  WHICH ALTERNATIVE OPERATING SYSTEM?  I MEAN, I CANNOT --



          7   ARE YOU TELLING ME WOULD I BE SURPRISED BY SOMETHING SAID BY



          8   A JOURNALIST?  I DON'T KNOW IF ANYBODY IN THIS TOWN WOULD



          9   BE.



         10             MR. LACOVARA:  WELL, LET ME OFFER, IF I COULD,



         11   YOUR HONOR, DEFENDANT'S EXHIBIT 1915, A CNET REPORT



         12   ENTITLED, "CNET TREND NO. 1:  MOVE OVER MICROSOFT.  THE



         13   ALTERNATIVE OS TAKES FLIGHT."  AND IT DOES NOT HAVE A



         14   PUBLICATION DATE.  WE DOWNLOADED IT ON THE 19TH OF NOVEMBER,



         15   BUT IT REFERS TO THE ONGOING COMDEX SHOW, WHICH HAS BEEN



         16   GOING ON FOR ABOUT THE LAST TWO WEEKS, YOUR HONOR, SO IT'S



         17   AS CURRENT AS THE MORNING NEWS.



         18             MR. SCHWARTZ:  NO OBJECTION, YOUR HONOR.



         19             THE COURT:  NO OBJECTION.



         20             MR. SCHWARTZ:  WITH THE SAME COMMENT AS BEFORE.



         21             THE COURT:  ALL RIGHT.



         22             DEFENDANT'S 1915 IS ADMITTED.



         23                                   (WHEREUPON, DEFENDANT'S



         24                                   EXHIBIT NUMBER 1915 WAS



         25                                   RECEIVED IN EVIDENCE.)
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          1   BY MR. LACOVARA:



          2   Q.  IF YOU COULD TAKE A MOMENT TO LOOK OVER THAT WHILE WE



          3   DISPLAY IT ON THE SCREEN, PLEASE.



          4             THE COURT:  WHERE DID YOU DOWNLOAD THIS FROM?



          5             MR. LACOVARA:  FROM CNET'S WEB SITE, YOUR HONOR.



          6             THE COURT:  CNET'S WEB SITE.  ALL RIGHT.



          7   BY MR. LACOVARA:



          8   Q.  AND MY FIRST QUESTION, DR. WARREN-BOULTON, WILL REFER TO



          9   THE BOLDFACED TEXT SORT OF SET OFF IN THE RIGHT SECOND



         10   COLUMN ON THE FIRST PAGE.



         11   A.  ALL RIGHT.  DO YOU WANT ME TO GO ALL THE WAY THROUGH IT?



         12   MIGHT AS WELL.



         13   Q.  I THINK WE'LL CONFINE OURSELVES TO THE FIRST PAGE, IF



         14   THAT'S OKAY, BUT IF YOU WANT TO REVIEW THE ENTIRE DOCUMENT



         15   FOR CONTEXT, PLEASE DO.



         16             AND THE FIRST QUESTION, DOCTOR, IS DO YOU SEE THE



         17   TEXT WHERE IT SAYS, "NOT ONLY ARE WE SEEING A PACK OF NEW



         18   APPLICATIONS FOR ALTERNATIVE OS'S SUCH AS LINUX, BE OS AND



         19   THE AMIGA, BUT WE'RE ALSO NOTICING NEW, MORE MATURE VERSIONS



         20   OF THE OS'S THEMSELVES"?  YOU HAVE NO BASIS TO DISAGREE WITH



         21   THAT STATEMENT, DO YOU?



         22   A.  WELL, BE OS IS -- I DON'T KNOW WHAT THE DATE ON THIS IS,



         23   BUT BE OS HAS BEEN AROUND FOR A LITTLE WHILE.  SO,



         24   OBVIOUSLY, HAS LINUX BEEN.  I WOULD EXPECT THEM TO IMPROVE



         25   OVER TIME.  THIS ARTICLE DISCUSSES LINUX, WHICH WE SPENT
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          1   SOME TIME ON THE OTHER DAY, AS WELL AS BE OS.



          2             WE'VE TALKED ABOUT LINUX ALREADY.  ARE WE NOW ON



          3   TO BE OS?



          4   Q.  ARE YOU SURPRISED THAT THE CNET EDITORS WALKING ON THE



          5   FLOOR AT THE COMDEX SHOW SAID THEY HAD SEEN A, QUOTE "PACK



          6   OF NEW APPLICATIONS FOR ALTERNATIVE OS'S, SUCH AS LINUX, THE



          7   BE OS AND AMIGA"?



          8   A.  NO.  I THINK, AS THE ARTICLE GOES ON TO SAY, AN



          9   OPERATING SYSTEM IS ONLY AS GOOD AS THE APPLICATIONS IT



         10   RUNS.  AS WE'VE SORT OF ARGUED OR STATED REPEATEDLY, THE



         11   CRITICAL ISSUE IS THE APPLICATION'S BARRIER TO ENTRY -- I



         12   THINK THIS ARTICLE REFLECTS THAT.



         13             AND THE QUESTION IS, WHAT APPLICATIONS DO YOU HAVE



         14   ON A PARTICULAR OPERATING SYSTEM?  DO YOU JUST HAVE A SET OF



         15   SPECIALIZED APPLICATIONS, WHICH MEANS THAT IT'S A NICHE



         16   PRODUCT, OR DO YOU HAVE THE EXTRAORDINARY KIND OF WIDTH OF



         17   APPLICATIONS AVAILABLE TO YOU THAT YOU DO HAVE FOR WINDOWS?



         18             BUT JUST TURNING TO YOUR COMMENT ABOUT BE OS, I



         19   MEAN, THE POINT IS ALSO MADE HERE, WHICH IS BE OS IS AN



         20   OPERATING SYSTEM BUILT FOR HIGH-BANDWIDTH RESOURCE-INTENSIVE



         21   MEDIA, SUCH AS 3D MODELING AND VIDEO EDITING.  IT'S A



         22   SPECIALIZED OPERATING SYSTEM.



         23   Q.  DO YOU THINK THAT THERE ARE THOSE WHO DISAGREE WITH YOUR



         24   PROGNOSTICATIONS ABOUT WHAT THE FUTURE OF THE OPERATING



         25   SYSTEM MARKET WILL LOOK LIKE?
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          1   A.  WELL, IF THEY ARE ECONOMISTS, THEY ALMOST CERTAINLY WILL



          2   DISAGREE.  I MEAN, VERY FEW ECONOMISTS DO AGREE.



          3   Q.  WHAT ABOUT PEOPLE WHO FOLLOW THE COMPUTER INDUSTRY



          4   FULL-TIME?  HAVE YOU CONSULTED WITH ANY OF THEM TO SEE IF



          5   YOUR VIEWS COMPORT WITH THEIRS?



          6   A.  I'M NOT SURE WHEN YOU SAY MY PROGNOSTICATIONS WITH



          7   RESPECT TO THE OPERATING SYSTEM MARKET -- MY ONLY



          8   PROGNOSTICATION WITH RESPECT TO THE OPERATING SYSTEM MARKET



          9   IS THAT MICROSOFT WILL RETAIN MONOPOLY POWER IN THAT MARKET.



         10             ONE OF THE POINTS THAT I THINK I TRIED TO MAKE AT



         11   THE VERY BEGINNING IS THAT THIS IS DIFFERENT FROM A MERGER



         12   CASE.  THIS IS A MONOPOLIZATION CASE.  IN A MERGER CASE, YOU



         13   ASK THE QUESTION:  "WHAT HAPPENS IF PRICES GO UP"?  IN A



         14   MONOPOLIZATION CASE, YOU ASK:  "WHAT WOULD BEHAVIOR BE LIKE



         15   IF PRICES WERE LOWER"?



         16             THE POINT I THINK I MADE ON THE VERY FIRST DAY IS



         17   THAT WHAT A MONOPOLIST DOES IS RAISES ITS PRICES.  RAISING



         18   THOSE PRICES CREATES, IF YOU LIKE, COMPETITORS.  I DON'T



         19   THINK ANYBODY WOULD BE SURPRISED IF, WHEN AN INDUSTRY IS



         20   MONOPOLIZED, THAT THERE ARE, QUOTE, COMPETITORS THAT ARE OUT



         21   THERE.  THAT'S REALLY NOT THE ISSUE.



         22             SO THE EXISTENCE OF FRINGE COMPETITORS THAT ARE IN



         23   THE OPERATING SYSTEM MARKET DOES NOT MEAN IN ANY WAY THAT



         24   MICROSOFT DOES NOT HAVE MONOPOLY POWER.



         25   Q.  LET ME ASK TWO QUESTIONS.  FIRST, YOUR DEFINITION OF
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          1   MONOPOLY -- OF A MONOPOLIST INCLUDES THE POWER TO EXCLUDE



          2   COMPETITION; DOES IT NOT?



          3   A.  THAT'S CORRECT.



          4   Q.  SO IS THERE ANYTHING INCONSISTENT WITH THAT DEFINITION



          5   IN YOUR TESTIMONY A FEW SECONDS AGO THAT SAID YOU WOULDN'T



          6   BE SURPRISED IF MICROSOFT HAD COMPETITORS IN THIS MARKET



          7   INTO THE INDEFINITE FUTURE?  AND I'M JUST PARAPHRASING, OF



          8   COURSE.



          9   A.  I'M NOT UNDERSTANDING THE DRIFT OF THE QUESTION.



         10   Q.  WELL, I TAKE IT THAT BY ACKNOWLEDGING THAT MICROSOFT --



         11   THAT THERE ARE ALTERNATIVE OPERATING SYSTEMS BEING



         12   INTRODUCED IN THE MARKETPLACE, AND NOT TAKING THE POSITION



         13   THAT THOSE OPERATING SYSTEMS WILL EXIT THE MARKETPLACE,



         14   YOU'RE ACKNOWLEDGING THAT MICROSOFT WILL FACE COMPETITION



         15   FROM ALTERNATIVE OPERATING SYSTEMS INTO THE INDEFINITE



         16   FUTURE, OR AM I MISTAKEN, SIR?



         17   A.  THE QUESTION AS TO WHETHER OR NOT THEY HAVE THE ABILITY



         18   TO HINDER ENTRANCE IS THE ISSUE ABOUT THE APPLICATION'S



         19   BARRIER TO ENTRY.  THAT IS TO SAY, DOES MICROSOFT'S BEHAVIOR



         20   AFFECT THE AMOUNT OF APPLICATIONS THAT ARE AVAILABLE FOR



         21   OPERATING SYSTEMS LIKE LINUX AND BE OS.



         22             I THINK THAT THE POINT OF THAT PART OF THE



         23   DEFINITION OF MONOPOLY POWER IS THAT IF, INDEED, MICROSOFT



         24   IS ABLE, THROUGH ITS ACTIONS IN THE BROWSER MARKET, TO



         25   RESTRICT THE AVAILABILITY -- WIDESPREAD AVAILABILITY OF
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          1   CROSS-PLATFORM APPLICATIONS FOR OPERATING SYSTEMS LIKE BE OS



          2   AND LIKE LINUX -- IF IT IS ABLE TO DO THAT, IT REDUCES THE



          3   USEFULNESS AND THE ABILITY OF OPERATING SYSTEMS LIKE BE OS



          4   OR LINUX TO COMPETE.  THAT'S WHAT YOU MEAN BY EXCLUDING



          5   COMPETITORS FROM THE RELEVANT MARKET.



          6   Q.  WELL, THAT WAS MY OTHER QUESTION.  YOU MENTIONED THE



          7   WORD "FRINGE COMPETITORS" OR "FRINGE OPERATING SYSTEMS" A



          8   FEW MOMENTS AGO.  CAN YOU TELL ME WHETHER YOU BELIEVE THAT



          9   THERE IS CONSENSUS AMONG THOSE WHO HAVE STUDIED THIS



         10   INDUSTRY THAT THOSE OPERATING SYSTEMS WILL REMAIN FRINGE



         11   COMPETITORS OR FRINGE OPERATING SYSTEMS?



         12   A.  NO.



         13   Q.  THERE IS NOT?



         14   A.  NO.  I DON'T KNOW WHAT -- I DON'T KNOW WHO YOU'RE



         15   REFERRING TO.  I MEAN, OBVIOUSLY I CAN'T SPECULATE AS TO



         16   WHAT EVERYBODY OUT THERE THINKS.  I CAN ONLY TELL YOU WHAT I



         17   THINK.



         18   Q.  OKAY.  AND AS AN ECONOMIST, YOU HAVE NO PARTICULAR



         19   TRAINING IN THIS INDUSTRY; IS THAT CORRECT?



         20   A.  YOU MEAN IS THERE A COURSE IN GRADUATE SCHOOL WHICH IS



         21   COMPUTER ECONOMICS?  NO, THERE WAS NEVER A COMPUTER



         22   ECONOMICS COURSE.



         23   Q.  AND YOU HAVE NO ACTUAL BUSINESS EXPERIENCE IN THE



         24   SOFTWARE INDUSTRY; IS THAT ALSO CORRECT?



         25   A.  THAT'S TRUE, YES.
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          1   Q.  COULD YOU TURN TO PARAGRAPH 12 ON PAGE 5 OF YOUR



          2   TESTIMONY, SIR, SPECIFICALLY WHERE YOU MAKE A SERIES OF



          3   ASSERTIONS REGARDING THE DISTRIBUTION OF WHAT YOU CALL



          4   BROWSERS OR BROWSING SOFTWARE?



          5   A.  PARAGRAPH 12?



          6   Q.  PARAGRAPH 12.  AND TELL ME WHEN YOU'VE HAD AN



          7   OPPORTUNITY TO REVIEW THAT PARAGRAPH, PLEASE.



          8   A.  YES.



          9   Q.  NOW, THAT PARAGRAPH ENDS WITH A CONCLUSION THAT



         10   NETSCAPE'S CURRENT MARKETING STRATEGY OR ALTERNATIVE



         11   MARKETING STRATEGIES ARE, QUOTE, "NOT AN EFFECTIVE



         12   SUBSTITUTE FOR THE OEM, ISP AND OLS CHANNELS."  DO YOU SEE



         13   THAT?



         14   A.  YES.



         15   Q.  AND BY "ISP" YOU MEAN INTERNET SERVICE PROVIDERS AND



         16   OLS, ONLINE SERVICE PROVIDERS, CORRECT?



         17   A.  YES.



         18   Q.  AND YOU RELY FOR THAT CONCLUSION, IF I READ YOUR



         19   TESTIMONY CORRECTLY, PRINCIPALLY ON DOCUMENTS FROM



         20   MICROSOFT.  IS THAT A FAIR STATEMENT?



         21   A.  DOCUMENTS FROM MICROSOFT AND DATA FROM ADKNOWLEDGE.



         22   Q.  FROM ADKNOWLEDGE.  AND DID YOU DO ANY INDEPENDENT STUDY,



         23   OTHER THAN LOOKING AT THE ADKNOWLEDGE DATA AND READING SOME



         24   MICROSOFT DOCUMENTS, THAT WOULD CONFIRM YOUR CONCLUSION OR



         25   REBUT YOUR CONCLUSION THAT ALTERNATIVE CHANNELS ARE NOT
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          1   EFFECTIVE SUBSTITUTES FOR THE THREE YOU IDENTIFY IN



          2   PARAGRAPH 12?



          3   A.  THAT DID NOT SEEM TO BE NECESSARY.  I HAVE ADKNOWLEDGE



          4   DATA ON NUMBERS, AND I HAVE A LARGE NUMBER OF MICROSOFT



          5   DOCUMENTS.



          6   Q.  DO YOU KNOW HOW MANY COPIES OF NETSCAPE'S BROWSING



          7   SOFTWARE WERE DISTRIBUTED IN THE LAST 12 MONTHS IN THE THREE



          8   CHANNELS IDENTIFIED IN PARAGRAPH 12, OEM, ISP AND OLS?



          9   A.  SIMPLY DISTRIBUTED AS IN LIKE "SENT OUT"?



         10   Q.  YES, SIR.



         11   A.  VERY, VERY LARGE NUMBERS.  MILLIONS.



         12   Q.  DO YOU KNOW HOW MANY COPIES WERE DISTRIBUTED THROUGH



         13   CHANNELS OTHER THAN THOSE THREE IN THE LAST 12 MONTHS?



         14   A.  YOU MEAN DOWNLOADED?



         15   Q.  ANY METHOD OF DISTRIBUTION OTHER THAN THE THREE YOU



         16   IDENTIFY IN THE PARAGRAPH, SIR.



         17   A.  NO, I CAN'T TELL YOU HOW MANY WERE DOWNLOADED.



         18   Q.  DO YOU KNOW HOW MANY USERS OF NETSCAPE'S WEB BROWSING



         19   SOFTWARE OBTAINED THEIR SOFTWARE THROUGH THE THREE CHANNELS



         20   YOU IDENTIFY VERSUS ANY OTHER CHANNEL OF DISTRIBUTION?



         21   A.  YES.



         22   Q.  WOULD YOU TELL ME WHAT YOUR KNOWLEDGE IS ON THAT POINT?



         23   A.  THOSE COME FROM MICROSOFT DOCUMENTS.  MICROSOFT



         24   DOCUMENTS GO TO SOME LENGTH TO -- ALTHOUGH THEY ARE NOT



         25   ALWAYS CONSISTENT WITH EACH OTHER -- THE NUMBERS.  THERE'S A
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          1   LARGE NUMBER OF NUMBERS THAT ARE OUT THERE THAT -- IN WHICH



          2   MICROSOFT TRIES TO DETERMINE HOW USERS ACQUIRED IE, HOW THEY



          3   ACQUIRED NETSCAPE, AND WHAT'S HAPPENED TO THOSE CHANNELS



          4   OVER TIME.  AND I CAN REVIEW THAT EVIDENCE, IF YOU WANT ME



          5   TO.



          6   Q.  WELL, LET ME ASK YOU, IS THE EVIDENCE TO WHICH YOU'RE



          7   REFERRING MOSTLY CENTERED ON THE HOME MARKET OR THE



          8   CORPORATE OR ENTERPRISE MARKET?



          9   A.  BOTH.



         10   Q.  AND THEY DISTINGUISH BETWEEN THE TWO; ISN'T THAT



         11   CORRECT?



         12   A.  YES.  SOME OF THEM DO; SOME OF THEM DON'T.



         13   Q.  AND YOU BELIEVE IT IS IMPORTANT TO DISTINGUISH BETWEEN



         14   HOME USERS AND ENTERPRISE USERS; ISN'T THAT CORRECT?



         15   A.  I THINK THAT THERE'S A -- THERE ARE DIFFERENT FACTORS IN



         16   HOME AND ENTERPRISE, YES.



         17   Q.  AND I BELIEVE, IF YOU WANT TO JUST FLIP AHEAD IN



         18   PARAGRAPH 24 OF YOUR TESTIMONY, YOU MAKE THE STATEMENT THAT



         19   BUSINESSES AND HOUSEHOLDS HAVE, QUOTE, "DIFFERENT



         20   PREFERENCES AND MAKE DIFFERENT PURCHASE DECISIONS"; ISN'T



         21   THAT CORRECT?



         22   A.  THAT'S IN THE CONTEXT OF P.C.'S, BUT, YES.



         23   Q.  IT APPLIES ALSO TO THE ACQUISITION OF SOFTWARE; DOES IT



         24   NOT?



         25   A.  THAT'S CORRECT.
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          1   Q.  AND YOU SAY THAT THERE ARE DIFFERENT DEMAND



          2   CHARACTERISTIC FOR HOME USERS OR INDIVIDUALS AND FOR



          3   CORPORATE OR ENTERPRISE USERS; ISN'T THAT CORRECT?



          4   A.  YES.  I DON'T THINK ANYBODY WOULD DISAGREE WITH THAT.



          5   Q.  AND THAT APPLIES EQUALLY WELL TO SOFTWARE, INCLUDING



          6   BROWSING SOFTWARE, CORRECT?



          7   A.  I THINK IT APPLIES TO BROWSERS, YES.



          8   Q.  OKAY.  NOW, DO YOU UNDERSTAND IT TO BE THE CASE THAT



          9   NETSCAPE HAS STATED PUBLICLY THAT IT WILL DISTRIBUTE OVER



         10   200 MILLION COPIES OF ITS BROWSING SOFTWARE IN THIS CALENDAR



         11   YEAR?



         12   A.  YEAH, THAT'S WHAT I WAS REFERRING WHEN I SAID, YOU KNOW,



         13   HOW MANY ARE SORT OF SENT OUT THERE.  IT'S A VERY LARGE AND



         14   VERY EXPENSIVE NUMBER, YES.



         15   Q.  HOW DO YOU KNOW HOW EXPENSIVE IT IS FOR NETSCAPE TO



         16   ENGAGE IN THE DISTRIBUTION OF A COUPLE HUNDRED MILLION



         17   COPIES OF ITS BROWSING SOFTWARE?



         18   A.  WELL, THE ISSUE IS WHAT'S THE EFFECTIVENESS.  WHAT IS



         19   THE COST TO GETTING A USER.  AND I THINK THE ANALOGY IS, IF



         20   YOU LIKE, CARPET BOMBING OR OTHER FORMS OF DISTRIBUTION,



         21   WHERE THE EFFECTIVENESS OF THAT DISTRIBUTION GETS VERY, VERY



         22   LOW.



         23             IF YOU SAY THAT NETSCAPE HAS DISTRIBUTED 200



         24   MILLION COPIES AND -- CAN YOU GIVE ME -- DOES ANYBODY KNOW



         25   HOW MANY OF THESE ACTUALLY RESULTED IN USERS?
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          1   Q.  MY QUESTION TO YOU IS WHETHER YOU KNOW.



          2   A.  WELL, MY UNDERSTANDING IS THAT A VERY, VERY SMALL



          3   PERCENTAGE OF THAT RESULTS IN USERS.  AND SO THE RELEVANT



          4   QUESTION IS WHAT'S THE COST OF GETTING A USER.  IF, INDEED,



          5   YOU'RE FORCED TO DISTRIBUTE 200 MILLION TO GET A RELATIVELY



          6   SMALL NUMBER OF USERS, THEN THE COST PER USER IS GOING TO BE



          7   VERY HIGH, AND PEOPLE WON'T CHOOSE THAT DISTRIBUTION



          8   MECHANISM UNLESS IT'S THE ONLY ALTERNATIVE THAT'S LEFT TO



          9   THEM.



         10             THE LEAST EXPENSIVE WAY TO GET DISTRIBUTION IS,



         11   YOU KNOW, PUTTING IT WITH WINDOWS OR PUTTING IT ON THE OEM.



         12   THAT'S A VERY, VERY EFFECTIVE METHOD OF DISTRIBUTION.



         13   Q.  DO YOU KNOW WHAT NETSCAPE'S COSTS OF DISTRIBUTION ARE,



         14   SIR?



         15   A.  I THINK AT ONE POINT I SAW SOMETHING ON WHAT THEIR COST



         16   OF GETTING A USER WAS.  BUT IT VARIES.



         17   Q.  IT IS A FACT, SIR, THAT YOU DON'T KNOW HOW MUCH IT COST



         18   NETSCAPE TO DISTRIBUTE THOSE 200 MILLION COPIES OF BROWSING



         19   SOFTWARE; ISN'T THAT RIGHT?



         20   A.  THAT'S CORRECT.  I CAN'T GIVE YOU A NUMBER ON HOW MUCH



         21   IT COSTS.



         22   Q.  AND YOU DON'T KNOW HOW MANY USERS WERE GENERATED FROM



         23   THAT 200 MILLION -- THOSE 200 MILLION COPIES; ISN'T THAT



         24   RIGHT?



         25   A.  THAT'S CORRECT, BUT GIVEN THE SIZE OF 200 MILLION, I CAN
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          1   TELL YOU IT'S A LOT LESS THAN 200 MILLION.



          2   Q.  YES, BUT IF YOU DON'T KNOW WHAT THE OVERALL COSTS WERE,



          3   YOU'RE NOT COMPETENT TO TESTIFY AT ALL TO THE PER-COPY OR



          4   THE PER-USER COST OF DISTRIBUTION; ISN'T THAT RIGHT?



          5   A.  NO, WHAT I'M TRYING TO SAY IS THAT WHEN YOU SEE SOMEBODY



          6   DISTRIBUTING 200 MILLION COPIES THROUGH A MECHANISM LIKE



          7   THIS, WHAT YOU'RE SEEING IS A DISTRIBUTION MECHANISM WHICH,



          8   ON THE FACE OF IT, APPEARS TO BE INHERENTLY EXPENSIVE.



          9   Q.  WELL, SIR, IN THE LAST WEEK YOU CORRECTED YOUR



         10   TESTIMONY; ISN'T THAT RIGHT?



         11   A.  IN THE LAST WEEK, YES.  AND, INDEED, I WENT THROUGH IT



         12   AGAIN YESTERDAY AND I CAN GIVE YOU FOUR OR FIVE MORE TYPOS.



         13   Q.  AND IN CONNECTION WITH YOUR RECENT EFFORTS, YOU ALSO



         14   PREPARED A NUMBER OF NEW EXHIBITS THAT DEALT WITH AOL'S



         15   DISTRIBUTION; ISN'T THAT CORRECT, SIR?



         16   A.  OH, YES, WITH RESPECT TO CACHING, YES.



         17   Q.  RIGHT.  AND AS PART OF THAT, YOU REVIEWED MATERIALS



         18   PRODUCED BY AOL PURSUANT TO C.I.D.; ISN'T THAT CORRECT?



         19   CIVIL INVESTIGATIVE DEMAND.



         20   A.  THAT DATA COMES FROM, AS I RECALL, ADKNOWLEDGE AND



         21   MICROSOFT -- EXPERT SOURCES.  I DON'T -- NOTHING FROM AOL,



         22   C.I.D.'S SPECIFICALLY COMES TO MIND.



         23   Q.  WELL, I WILL JUST REPRESENT THAT YOUR COUNSEL OR THE



         24   COUNSEL FOR THE DEPARTMENT OF JUSTICE PROVIDED TO ME



         25   DOCUMENTS THEY SAID YOU RELIED ON, INCLUDING MATERIALS
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          1   PRODUCED BY AOL.  DOES THAT REFRESH YOUR RECOLLECTION?



          2   A.  NO.



          3   Q.  OKAY.  IS IT YOUR TESTIMONY THAT YOU HAVE NOT SEEN



          4   INFORMATION FROM AOL THAT INDICATES HOW IT IS THAT THEY GET



          5   THEIR REGISTRATIONS OR SUBSCRIPTIONS TO THEIR ONLINE



          6   SERVICE?



          7   A.  I'M NOT ENTIRELY SURE I UNDERSTAND THE QUESTION.



          8   OFFHAND, I DO NOT RECALL ANY AOL MATERIAL.



          9   Q.  OKAY.  DO YOU HAVE ANY KNOWLEDGE AS TO THE PERCENTAGE OF



         10   AOL'S DISTRIBUTION -- AND PLEASE DON'T GIVE NUMBERS, GIVEN



         11   SOME PROCEDURES WE FOLLOWED BEFORE -- THE PERCENTAGE OF



         12   AOL'S DISTRIBUTION THAT COMES FROM THE SORT OF



         13   CARPET BOMBING DISTRIBUTION THAT YOU MENTIONED A FEW MOMENTS



         14   AGO?



         15   A.  I CAN'T GIVE YOU A NUMBER.  IT'S MY UNDERSTANDING THAT



         16   AOL TRADITIONALLY HAS A FAIRLY HIGH PERCENTAGE OF ITS



         17   DISTRIBUTION THROUGH WHAT -- I THINK IT'S AN AOL TERM,



         18   "CARPET BOMBING."  I THINK I HAVE RECEIVED AN AOL DISK.  MY



         19   GUESS IS MOST OF THE PEOPLE IN THIS ROOM HAVE RECEIVED AN



         20   AOL DISK.  SEVERAL.  I THINK I'VE GOTTEN FIVE.



         21   Q.  AND IT'S YOUR UNDERSTANDING THAT AOL CONTINUES TO ENGAGE



         22   IN THAT SORT OF DISTRIBUTION, IS IT NOT?



         23   A.  YES.



         24   Q.  SIMPLY BECAUSE THEY FIND IT EFFECTIVE, INCLUDING



         25   COST-EFFECTIVE, SIR?
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          1   A.  WELL, I CAN'T TELL YOU HOW COST-EFFECTIVE IT IS.  I



          2   MEAN, YOU'RE SENDING OUT C.I.D.'S.  IT'S EXPENSIVE TO SEND



          3   OUT C.I.D.'S.  THE SUCCESS RATE ON THESE THINGS, YOU KNOW,



          4   CANNOT BE ALL THAT HIGH.  AS I SAY, I'VE GOTTEN AT LEAST



          5   FIVE AND I'VE NEVER RESPONDED, SO THAT'S A BATTING AVERAGE



          6   OF ZERO.



          7             I WILL SAY THIS, THAT NOBODY DOES -- IF AOL IS



          8   DOING IT, IT MUST BE DOING IT BECAUSE IT THINKS IT'S BETTER



          9   THAN THE NEXT BEST ALTERNATIVE.  AS AN ECONOMIST, I REALLY



         10   CAN'T SAY VERY MUCH MORE THAN THAT.



         11   Q.  OKAY.  NOW, YOU MAKE A STATEMENT IN PARAGRAPH 12 ABOUT



         12   DOWNLOADS.  DO YOU SEE THAT?



         13   A.  YES.



         14   Q.  AND YOU MAKE THE STATEMENT THAT DOWNLOADS ARE



         15   TIME-CONSUMING AND FRAUGHT WITH TECHNICAL DIFFICULTIES,



         16   DESPITE THE FACT THAT 26 MILLION COPIES OF NETSCAPE'S



         17   WEB BROWSING SOFTWARE HAVE BEEN DOWNLOADED IN THE FIRST



         18   EIGHT MONTHS OF THIS YEAR; ISN'T THAT CORRECT?



         19   A.  THAT'S CORRECT.



         20   Q.  DO YOU KNOW WHAT NETSCAPE'S INTERNAL ESTIMATES ARE OF



         21   THE NUMBER OF PEOPLE WHO DOWNLOADED SOFTWARE EVERY TIME IT



         22   RELEASES A NEW VERSION OF ITS WEB BROWSING SOFTWARE?



         23   A.  I'VE SEEN ESTIMATES OF THE PERCENTAGE OF NETSCAPE'S



         24   BROWSER, WHICH IS -- THE PERCENTAGE OF ITS USERS THAT GET



         25   NETSCAPE BROWSERS THROUGH DOWNLOADING.
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          1   Q.  HAVE YOU READ MR. BARKSDALE'S TESTIMONY TO THIS COURT,



          2   SIR?



          3   A.  HIS TESTIMONY IN COURT?  I DON'T BELIEVE SO.



          4   Q.  OKAY.  I'D LIKE TO --



          5             MR. LACOVARA:  YOUR HONOR, MAY MR. SMITH APPROACH



          6   THE WITNESS?



          7             THE COURT:  YES.



          8   BY MR. LACOVARA:



          9   Q.  I'D LIKE TO ASK MY COLLEAGUE TO HAND YOU A COPY OF



         10   MR. BARKSDALE'S TESTIMONY FROM THE MORNING SECTION OF



         11   OCTOBER 21ST AND DIRECT YOUR ATTENTION TO PAGE 75, LINE 14.



         12   YOU WILL SEE A QUESTION THAT BEGINS, "SO YOU'RE IMPROVING



         13   THIS PRODUCT."



         14             AND FOR THE RECORD I WILL READ THE QUESTION AND



         15   ANSWER INTO THE RECORD, SIR.



         16             QUESTION:  SO YOU'RE IMPROVING THIS PRODUCT AND



         17   PUTTING NEW RELEASES OUT OF IT TO THE SAME 5 MILLION PEOPLE



         18   MONTH AFTER MONTH?



         19             ANSWER:  I WOULD SAY OUR ESTIMATES WOULD BE IT'S



         20   ROUGHLY 4 MILLION REPEAT CUSTOMERS AND ABOUT A MILLION OR SO



         21   NEW CUSTOMERS IN ANY RELEASE DOWNLOAD FROM OUR SITE."



         22             DO YOU SEE THAT?



         23   A.  YES.



         24   Q.  DO YOU HAVE ANY BASIS TO DISAGREE WITH MR. BARKSDALE'S



         25   TESTIMONY THAT EVERY TIME NETSCAPE RELEASES A NEW VERSION OF
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          1   ITS PRODUCT, A MILLION NEW USERS DOWNLOAD IT FROM THE WEB



          2   SITE?



          3   A.  NO.  AND, IN FACT, I CAN TELL YOU THAT I AM ONE OF THOSE



          4   4 MILLION PEOPLE, BECAUSE I, IN FACT, PERSONALLY DOWNLOADED



          5   NETSCAPE 4.5 AND I FOUND IT TO BE A VERY INTERESTING



          6   EXPERIENCE.  WHEN I FIRST TOLD MY I.T. PERSON THAT I PLANNED



          7   ON DOWNLOADING NETSCAPE 4.5, HE PANICKED.  HE TOLD ME NOT TO



          8   DO ANYTHING UNTIL HE HAD BACKED UP ALL MY FILES.



          9             SO THE NEXT DAY I DOWNLOADED 4.5 AND I THINK IT --



         10   I WOUND UP LEAVING IT OVERNIGHT TO DOWNLOAD.  IT'S AN



         11   EXPERIENCE, SHALL WE SAY, THAT I WOULD NOT, AS A NON-TECHIE,



         12   ADVISE PEOPLE TO DO UNLESS THEY HAVE SOME ALTERNATIVE.



         13   Q.  YET IT'S A EXPERIENCE A MILLION NEW USERS GO THROUGH



         14   EVERY TIME NETSCAPE RELEASES A NEW VERSION.



         15   A.  IT MAY BE THE CASE, BUT HAVING GONE THROUGH IT, MOST OF



         16   US WOULD LIKE NOT TO GO THROUGH IT.  AND LET ME PUT IT THIS



         17   WAY, IT IS NOT AN EXPERIENCE I PLAN ON GOING THROUGH AGAIN.



         18   Q.  WERE YOU PRESENT FOR MR. SOYRING'S TESTIMONY?



         19   MR. SOYRING WAS THE WITNESS FROM IBM.



         20   A.  NO.



         21   Q.  YOU WERE NOT PRESENT FOR ANY PART OF THAT TESTIMONY,



         22   SIR?



         23   A.  MR. SOYRING?



         24   Q.  YES, SIR.



         25   A.  NO, I DON'T THINK SO.  WHO WAS THE GENTLEMAN THAT WAS ON
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          1   JUST BEFORE I WAS?



          2   Q.  THAT WAS MR. SOYRING.



          3   A.  THEN I WAS HERE FOR HIS LAST HOUR.



          4   Q.  OKAY.  DO YOU RECALL MR. SOYRING BEING SHOWN AN EXHIBIT



          5   FROM THE IBM OS/2 WARP WEB SITE?



          6   A.  NO.



          7   Q.  DO YOU REMEMBER TESTIMONY FROM MR. SOYRING IN WHICH HE



          8   CONFIRMED THAT IBM URGES USERS OF OS/2 WARP TO DOWNLOAD



          9   COMMUNICATOR 4.04 FOR OS/2 WARP 4?



         10   A.  NO.  I DON'T THINK, BY THE WAY, I AM SAYING THAT PEOPLE



         11   DON'T DOWNLOAD; THEY OBVIOUSLY DO.  MY POINT HERE IS REALLY



         12   VERY SIMPLE.  THAT AS THE SIZE OF THESE PROGRAMS HAVE



         13   INCREASED, THE DIFFICULTIES AND THE LENGTH OF TIME INVOLVED



         14   TO DOWNLOAD HAS GONE UP.



         15             IF YOU LOOK AT THE PERCENTAGE -- IF YOU LOOK AT



         16   MICROSOFT'S DATA ON THE WAY IN WHICH PEOPLE GET THEIR



         17   BROWSER, AND YOU LOOK AT THE PERCENTAGE THEY GET THROUGH



         18   DOWNLOADING, THAT IS TRENDING STEADILY DOWNWARDS.  AND THE



         19   REASON, I BELIEVE, WHY IT'S TRENDING STEADILY DOWNWARDS IS



         20   BECAUSE IT'S BECOMING AN INCREASINGLY DIFFICULT WAY TO



         21   ACQUIRE A BROWSER.  IT'S NOT THAT IT'S IMPOSSIBLE TO ACQUIRE



         22   IT.  IT'S JUST THAT IT'S NOT THE WAY THAT YOU WOULD DO IT AT



         23   FIRST CHOICE.



         24   Q.  OKAY.  NOW, JUST TO MOVE TO THE SIDE FOR A SECOND, YOUR



         25   TESTIMONY ABOUT THE CROSS-PLATFORM THREAT THAT MICROSOFT



�

                                                                              33



          1   FACES RELIES ON THE EXISTENCE OF APPLICATIONS WRITTEN IN



          2   JAVA, CORRECT?  TO SOME EXTENT?



          3   A.  APPLICATIONS, APPLETS -- THE PROSPECT, YES.



          4   Q.  OKAY.  AND THOSE APPLICATIONS OR APPLETS ARE TYPICALLY



          5   DOWNLOADED THROUGH A BROWSER, CORRECT?



          6   A.  APPLETS ARE, YES.



          7   Q.  OKAY.  DO YOU BELIEVE THAT THE DOWNLOAD CHANNEL -- THE



          8   FACT THAT THE DOWNLOAD CHANNEL YOU REGARD AS INEFFECTIVE OR



          9   INEFFICIENT HAS ANY RELEVANCE FOR THE LIKELIHOOD THAT THIS



         10   CROSS-PLATFORM THREAT, WHICH ITSELF RELIES ON DOWNLOADS --



         11   A.  WELL, APPLETS ARE, BY THEIR VERY NATURE, VERY, VERY



         12   SHORT.  THE WHOLE IDEA IS THAT THEY ARE SMALL ENOUGH SO THAT



         13   YOU CAN DOWNLOAD THEM ON DEMAND.  JAVA APPLICATIONS ARE



         14   DOWNLOADED AND THEN KEPT, SO THAT'S LESS OF AN ISSUE.



         15             THE ISSUE HERE IS WHETHER OR NOT YOU WANT TO USE



         16   DOWNLOADING AS A DISTRIBUTION MECHANISM FOR PROGRAMS THAT



         17   ARE BECOMING LARGER AND LARGER AND MORE AND MORE COSTLY TO



         18   DOWNLOAD.  AND THE ONLY POINT IS THAT THE TREND IS VERY



         19   CLEAR THAT DOWNLOADING IS BECOMING AN INCREASINGLY EXPENSIVE



         20   WAY TO CONSUMERS OF DISTRIBUTING BROWSERS, AS REFLECTED IN



         21   THE DATA ON THE PERCENTAGE OF PEOPLE WHO ARE ACQUIRING



         22   THROUGH DOWNLOADS.



         23   Q.  HAVE YOU SEEN DATA ON THE RAW NUMBER OF PEOPLE WHO



         24   ACQUIRE THROUGH DOWNLOADS?



         25   A.  NO.  MICROSOFT ONLY LOOKS AT PERCENTAGES, AS FAR AS I
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          1   CAN SEE.



          2   Q.  I TAKE IT YOUR UNDERSTANDING OF THE MARKETPLACE IS THAT



          3   IT MAY BE A DECLINING PERCENTAGE, BUT IT'S A DECLINING



          4   PERCENTAGE OF A VASTLY EXPANDING MARKET; ISN'T THAT RIGHT?



          5   A.  VASTLY EXPENSIVE EXPANDING MARKET, YES.



          6   Q.  OKAY.  OF WHAT SIGNIFICANCE IS THE CORPORATE OR



          7   ENTERPRISE MARKET TO NETSCAPE?



          8   A.  INCREASING.



          9   Q.  OKAY.



         10             I WOULD LIKE TO ASK MY COLLEAGUE TO PUT IN FRONT



         11   OF YOU MR. BARKSDALE'S DEPOSITION.  I AM GOING TO READ TO



         12   YOU FROM PAGE 47, LINE 16 OF THAT DEPOSITION IF I COULD.



         13   A.  WHERE ARE WE?



         14   Q.  PAGE 47, LINE 16.  I WILL READ AS YOU READ ALONG.



         15             QUESTION:  "ONE THING THAT HAS MADE IT POSSIBLE



         16   FOR NETSCAPE TO DISTRIBUTE AS MANY COPIES OF ITS WEB



         17   BROWSING SOFTWARE AS IT HAS OVER SUCH A SHORT SPAN OF TIME



         18   IS THE ABSENCE OF TRADITIONAL BARRIERS TO DISTRIBUTION IN



         19   THE SOFTWARE BUSINESS; ISN'T IT?



         20             ANSWER:  IN SOME CASES.



         21             QUESTION:  OKAY.  WHEN YOU SAY "IN SOME CASES,"



         22   WHAT -- DO YOU HAVE IN MIND OTHER CASES?



         23             ANSWER:  WELL, CERTAINLY IN THE CASE OF BUSINESS



         24   SOFTWARE, WHICH IS OUR PRINCIPAL SOURCE OF REVENUE, IT'S



         25   DISTRIBUTED IN SORT OF THE CONVENTIONAL WAY OF DISTRIBUTION;
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          1   THAT IS, WE SELL A LICENSE TO A COMPANY AND WE GIVE THEM A



          2   CD-ROM WITH THE -- WITH SORT OF THE MASTER COPY AND THEN



          3   THEY DISTRIBUTE IT TO THEIR -- ACROSS THEIR SEATS.  THAT IS



          4   THE CONVENTIONAL WAY AND EXISTED LONG BEFORE NETSCAPE GOT



          5   INTO BUSINESS.



          6             THE PERSONAL OR HOME-USE DISTRIBUTION OF THE



          7   PRODUCT WAS CERTAINLY ENHANCED BY THE ABILITY TO DOWNLOAD IT



          8   OFF THE INTERNET, WHICH WAS NOT ORIGINAL WITH NETSCAPE, BUT



          9   WE WERE ABLE TO TAKE ADVANTAGE OF THAT, AND IT AIDED THE



         10   DISTRIBUTION OF THE PRODUCT."



         11             HAVE YOU READ THIS TESTIMONY BEFORE?



         12   A.  NO.



         13   Q.  OKAY.  SO YOU WERE NOT AWARE THAT MR. BARKSDALE HAD



         14   TESTIFIED THAT DOWNLOADING HAD, IN FACT, AIDED THE



         15   DISTRIBUTION OF NETSCAPE'S PRODUCT?



         16   A.  OF COURSE IT'S AIDED THE DISTRIBUTION OF NETSCAPE'S



         17   PRODUCT.



         18   Q.  AND I TAKE IT YOU DO NOT -- I'M SORRY.



         19   A.  I'M SORRY.  GO AHEAD.



         20   Q.  I TAKE IT YOU DO NOT DISAGREE THAT THE PRINCIPAL METHODS



         21   OF DISTRIBUTING SOFTWARE, INCLUDING WEB BROWSING SOFTWARE,



         22   INTO THE CORPORATE MARKET RELY ON THE PROVISION OF CD-ROMS



         23   TO THE CORPORATE I.T. DEPARTMENT?



         24   A.  NO.  AND I THINK THAT -- I MEAN, I CAN'T COMMENT ON WHAT



         25   MR. NETSCAPE -- I AM SORRY -- MR. BARKSDALE -- AND I



�

                                                                              36



          1   CERTAINLY WOULD NOT, AS AN ECONOMIST, DEIGN TO DISAGREE WITH



          2   HIM ABOUT BUSINESS MATTERS.



          3             WHAT I SEE HERE -- WHAT YOU HAVE JUST READ TO ME



          4   SAYS TWO THINGS.  ONE IS THAT WHEN YOU'RE DISTRIBUTING TO



          5   THE HOME MARKET, DOWNLOADING -- AND DOWNLOADING IS



          6   IMPORTANT.  BEING ABLE TO DISTRIBUTE SOFTWARE OVER THE



          7   INTERNET IS A VERY IMPORTANT WAY OF SOFTWARE DISTRIBUTION.



          8   HIS POINT BEFORE THAT YOU READ TO ME WAS THAT HE APPEARS TO



          9   BE STATING THAT THERE IS LESS OF A PROBLEM WITH RESPECT TO



         10   DISTRIBUTION TO BUSINESSES.  AND, INDEED, THAT'S PERFECTLY



         11   CONSISTENT WITH THE DATA THAT I'VE SEEN ON DISTRIBUTION



         12   CHANNELS AND ON BROWSERS.



         13             IN PARTICULAR, IF YOU LOOK AT THE LATEST IDC DATA,



         14   WHICH I DON'T THINK IS REFERRED TO IN MY TESTIMONY, WHAT YOU



         15   FIND IS THAT IDC IS COMMENTING THAT NETSCAPE HAS HAD A VERY



         16   LARGE LOSS OF MARKET SHARE IN THE BROWSER INDUSTRY AND HAS



         17   HAD THE LEAST EFFECT -- AND PERHAPS EVEN IT'S SORT OF



         18   BREAKING EVEN -- IN LARGE BUSINESSES, WHICH IS PRECISELY THE



         19   AREA IN WHICH IT HAS THE LEAST DISADVANTAGE BECAUSE OF WHAT



         20   MICROSOFT IS DOING IN TERMS OF ITS EXCLUSIVE, YOU KNOW,



         21   PRACTICES.



         22             WHAT IS, I THINK, TRUE, IS THAT IF YOU LOOK AT THE



         23   EFFECT OF MICROSOFT'S ACTIONS WITH ITS CONTRACTS WITH ISP'S,



         24   OLS'S AND THE OEM CHANNEL, THE DISTRIBUTION CHANNEL WHICH IS



         25   THE LEAST AFFECTED BY THOSE EXCLUSIVE PRACTICES IS LARGE
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          1   BUSINESS.  NETSCAPE CAN STILL GO OVER TO A BIG BUSINESS AND



          2   KNOCK ON THE DOOR AND THERE'S NOBODY SAYING, "YOU CAN'T COME



          3   IN."



          4             SO WHAT HE IS SAYING HERE IN THE PART THAT YOU



          5   JUST READ TO ME IS THAT THEY CAN STILL GO TO LARGE



          6   BUSINESSES, AND IN THAT AREA, THEY CAN PROBABLY -- THEY ARE



          7   LESS INHIBITED IN TERMS OF THE EFFECTS OF COMPETITION, AND



          8   THAT'S CERTAINLY REFLECTED IN THE LATEST IDC DATA WHICH



          9   SHOWS THEM HOLDING -- IF THEY'RE HOLDING THE FORT ANYWHERE,



         10   IT'S ON LARGE BUSINESSES WHERE THEY, IN FACT -- THEY ARE NOT



         11   AFFECTED BY THESE KINDS OF PRACTICES.



         12   Q.  AND, IN FACT, YOU AGREE WITH MR. BARKSDALE THAT THE



         13   BUSINESS MARKET OR THE ENTERPRISE MARKET IS THE PRINCIPAL



         14   SOURCE OF NETSCAPE'S REVENUE, CORRECT?



         15   A.  WELL, IT HAS TO BE NOW, BECAUSE THE PRICE OF BROWSERS



         16   HAS FALLEN TO ZERO, SO THERE IS NO REVENUE FROM ANY OUR



         17   SOURCE.



         18   Q.  WELL, IN FACT, IT'S YOUR UNDERSTANDING OF THE RECORD, IS



         19   IT NOT, OR THE RECORD YOU'VE REVIEWED, THAT NETSCAPE'S --



         20   THE PRINCIPAL SOURCE OF NETSCAPE'S REVENUE HAS ALWAYS BEEN



         21   FROM THE ENTERPRISE MARKET, WHETHER THEY WERE GETTING PAID



         22   FOR BROWSING SOFTWARE OR NOT, CORRECT?



         23   A.  THAT'S CORRECT, YES.



         24   Q.  YES.  SO THAT NETSCAPE HAS FOCUSED FOR ITS LIFETIME ON



         25   DISTRIBUTING SOFTWARE INTO THE ENTERPRISE SEGMENT OF THE
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          1   MARKETPLACE; ISN'T THAT RIGHT?



          2   A.  THAT'S CORRECT, BUT AS I UNDERSTAND NETSCAPE'S MODEL IS



          3   THAT THE DEMAND FOR ITS BROWSER FROM BUSINESS CUSTOMERS



          4   DEPENDS ON THE EXTENT OF ITS USE OF BROWSERS ELSEWHERE.  SO



          5   I DON'T THINK YOU WANT TO COMPLETELY SORT OF SEPARATE THOSE



          6   TWO OUT.



          7   Q.  OKAY.  AND YOU MENTIONED A FEW MOMENTS AGO SOME IDC DATA



          8   REGARDING NETSCAPE'S SHARE, AS YOU DEFINE SHARE, OF THE



          9   BROWSER MARKET.  HAVE YOU REVIEWED RECENT STUDIES BY ZONA



         10   RESEARCH ON THIS ISSUE?



         11   A.  I'D HAVE TO LOOK AT IT.  THE IDC, I THINK, IS THE MOST



         12   RECENT ONE THAT I'VE SEEN.



         13             MR. LACOVARA:  I WOULD LIKE TO OFFER, YOUR HONOR,



         14   DEFENDANT'S 1867, A FIVE-PAGE DOCUMENT ENTITLED "ZONA



         15   BROWSER STUDY," DOWNLOADED FROM ZONA'S WEB SITE.  IT IS



         16   THEIR STUDY FOR OCTOBER 1998.  EXCUSE ME.  IT IS THEIR STUDY



         17   RELEASED IN OCTOBER 1998.  AND I OFFER IT AT THIS TIME.



         18             THE WITNESS:  SINCE WE'RE NOT DOING ANYTHING ELSE



         19   AND I'M READING WHAT'S BEEN HANDED TO ME, MR. BARKSDALE,



         20   WHEN HE WAS ASKED THE QUESTION THAT YOU QUOTED ME --



         21   BY MR. LACOVARA:



         22   Q.  SIR, THERE IS NO QUESTION PENDING.  IF YOUR COUNSEL



         23   WANTS TO COVER THIS, I'M SURE HE CAN.



         24             MR. LACOVARA:  YOUR HONOR, I CAN TELL YOU I



         25   DOWNLOADED THIS.  IT IS THE COMPLETE STUDY.  IT'S ON THE WEB
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          1   SITE MAINTAINED, I BELIEVE, IN THE ORDINARY COURSE OF ZONA'S



          2   BUSINESS.



          3             THE COURT:  WELL, WHO IS ZONA?



          4             MR. LACOVARA:  LET ME ASK A FOUNDATION QUESTION.



          5   BY MR. LACOVARA:



          6   Q.  HAVE YOU HEARD OF ZONA RESEARCH, SIR?



          7   A.  YES.



          8   Q.  YOU UNDERSTAND THEM TO BE AN ENTITY THAT'S IN THE



          9   BUSINESS OF COLLECTING MARKET DATA ON MATTERS, INCLUDING



         10   BROWSER USAGE?



         11   A.  THAT'S CORRECT.



         12             THE COURT:  MR. SCHWARTZ.



         13             MR. SCHWARTZ:  WE HAVE NO OBJECTION TO ITS



         14   ADMISSIBILITY.



         15             THE COURT:  ALL RIGHT.  DEFENDANT'S 1867 IS



         16   ADMITTED.



         17                                   (WHEREUPON, DEFENDANT'S



         18                                   EXHIBIT NUMBER 1867 WAS



         19                                   RECEIVED IN EVIDENCE.)



         20   BY MR. LACOVARA:



         21   Q.  AND MY FIRST QUESTION, SIR, WILL BE WHETHER YOU'VE SEEN



         22   THE DOCUMENT BEFORE.



         23   A.  NO.  NOT AS FAR AS I KNOW.  NO.  DEFINITELY NOT.



         24   Q.  HAVE YOU REVIEWED PRESS ACCOUNTS OF THE LATEST ZONA



         25   STUDY?
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          1   A.  THERE'S A VERY LARGE NUMBER OF THESE KINDS OF THINGS



          2   THAT ARE OUT THERE.  AND I MIGHT HAVE SEEN IT GOING PAST ME,



          3   YES, BUT I CAN'T SAY THAT I'VE SPECIFICALLY SEEN THIS, NO.



          4   Q.  PRESUMABLY YOU MAKE AN ATTEMPT TO KEEP UP WITH THE



          5   CURRENT INFORMATION ON WHAT YOU CALL BROWSER SHARE; IS THAT



          6   RIGHT?



          7   A.  WELL, THERE ARE A NUMBER OF DIFFERENT WAYS OF LOOKING AT



          8   BROWSER SHARE.  WHAT WE HAVE TRIED TO DO IS TO ESTIMATE



          9   BROWSER SHARE IN THE MOST ACCURATE WAY POSSIBLE.  WE PUT AN



         10   ENORMOUS AMOUNT OF EFFORT INTO, AS YOU KNOW, USING



         11   ADKNOWLEDGE DATA TO COME UP WITH REALLY ACCURATE ESTIMATES



         12   OF BROWSER USAGE SHARE.  THERE ARE OTHER PEOPLE OUT THERE



         13   WHO ARE ESTIMATING BROWSER SHARES.



         14   Q.  OKAY.



         15   A.  THESE ARE ONE OF THEM.



         16   Q.  WELL, LET ME ASK YOU TO TAKE A LOOK AT THE SECOND PAGE



         17   OF THE DOCUMENT, IF I COULD.  I KNEW I'D GET TO A PIE CHART



         18   WITH AN ECONOMIST EVENTUALLY.



         19   A.  ACTUALLY.  NO, BUSINESS PEOPLE USE PIE CHARTS, NOT



         20   ECONOMISTS.  WE LIKE TO TALK ABOUT THE SIZE OF THE PIE,



         21   RATHER THAN --



         22   Q.  WELL, IF I READ THIS PARTICULAR CHART CORRECTLY, IT



         23   SHOWS THAT APPROXIMATELY 60 PERCENT OF CORPORATE USERS



         24   SURVEYED BY ZONA USE NETSCAPE'S WEB BROWSING SOFTWARE AND



         25   ABOUT 40 PERCENT USE MICROSOFT'S; IS THAT RIGHT?
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          1   A.  THAT'S NOT INCONSISTENT WITH MICROSOFT DOCUMENTS, NO.



          2   Q.  AND IF YOU LOOK AT THE BAR CHART ON THE BOTTOM, IT



          3   SHOWS -- IF YOU AGGREGATE THE CURRENT VERSIONS OF NAVIGATOR



          4   AND COMMUNICATOR, IT SHOWS THAT SUBSTANTIALLY MORE USE



          5   NETSCAPE IN THE CORPORATE SEGMENT THAN USE MICROSOFT.  IS



          6   THAT CONSISTENT WITH YOUR UNDERSTANDING?



          7   A.  TO BEGIN WITH, I HAVEN'T READ THIS.  I AM NOT SURE



          8   WHETHER HE'S TALKING ABOUT STOCKS OR FLOWS.  DO YOU WANT TO



          9   GIVE ME A MINUTE TO LOOK AT THIS THING?



         10   Q.  AS MUCH TIME AS YOU NEED, SIR.  I'M SORRY.  I THOUGHT



         11   YOU HAD TIME.



         12             THE COURT:  YOU'RE GOING TO ASK HIM SOME MORE



         13   QUESTIONS ABOUT IT?



         14             MR. LACOVARA:  I WAS NOT GOING TO ASK ANY MORE



         15   QUESTIONS, BUT IF HE FEELS HE HAS NOT READ THE DOCUMENT



         16   ADEQUATELY --



         17             THE WITNESS:  HOW MUCH OF THIS DOCUMENT DO YOU



         18   WANT ME TO REVIEW?



         19             MR. LACOVARA:  I'VE ASKED ALL THE QUESTIONS I



         20   INTEND TO.  IF YOU THINK YOU NEED TO REVIEW MORE TO MAKE



         21   SURE THAT YOUR ANSWERS ARE ACCURATE TO THE BEST OF YOUR



         22   ABILITY --



         23             THE WITNESS:  SO JUST THE FIRST TWO OR THREE



         24   PAGES?



         25   BY MR. LACOVARA:
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          1   Q.  I'M SORRY?



          2   A.  JUST THE FIRST TWO OR THREE PAGES?



          3   Q.  YES, SIR.



          4   A.  OKAY.



          5   Q.  JUST FOR CONTEXT, DOCTOR, THE QUESTION I THINK YOU JUST



          6   ANSWERED IS WHETHER -- OR THAT I JUST ASKED WAS WHETHER THE



          7   DATA REFLECTED HERE COMPORT WITH YOUR UNDERSTANDING OF THE



          8   CURRENT SHARES OF THE CORPORATE OR ENTERPRISE MARKET ON THE



          9   PART, RESPECTIVELY, OF NETSCAPE AND MICROSOFT?



         10             MR. SCHWARTZ:  OBJECTION.  YOUR HONOR, THE DATA



         11   REFLECTED HERE -- COULD WE HAVE A REFERENCE TO A SPECIFIC



         12   PIECE OF DATA?  THERE'S SEVERAL CHARTS.



         13             THE COURT:  WELL, I THINK HE'S LOOKING AT THE



         14   CHART ON PAGE 2.  THIS IS APPARENTLY A SURVEY THAT WAS DONE



         15   OF 150 CORPORATE OFFICIALS.



         16             MR. LACOVARA:  THAT'S RIGHT, YOUR HONOR.  IT'S THE



         17   DATA IN EITHER THE PIE CHART OR THE BAR CHART, ONE OF WHICH



         18   TALKS -- BOTH OF WHICH TALK ABOUT USE.



         19             THE COURT:  LET ME SEE IF I UNDERSTAND YOUR



         20   QUESTION.  ARE YOU ASKING WHETHER OR NOT THIS IS



         21   REPRESENTATIVE OF THE ENTIRE CORPORATE UNIVERSE?



         22             MR. LACOVARA:  IF IT IS CONSISTENT WITH THE



         23   WITNESS' UNDERSTANDING OF USERSHIP IN THE CORPORATE AREA,



         24   YES, YOUR HONOR.



         25             THE COURT:  THE ENTIRE UNIVERSE?
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          1             MR. LACOVARA:  YES.



          2             MR. SCHWARTZ:  YOUR HONOR, I JUST POINT OUT, I



          3   DON'T SEE ANYTHING IN THE BAR CHART ON PAGE 2 THAT REFERS TO



          4   USE.



          5             MR. LACOVARA:  YOUR HONOR, MR. SCHWARTZ IS NOT



          6   TESTIFYING, AND I WOULD SUGGEST HE LOOK AT THE TITLE,



          7   "DOWNLOADED, RECEIVED, PURCHASED OR USED."



          8             MR. SCHWARTZ:  WELL, IT'S STATED IN THE



          9   ALTERNATIVE.



         10   BY MR. LACOVARA:



         11   Q.  SHOULD I REPHRASE THE QUESTION, DOCTOR?



         12   A.  OKAY.  A COUPLE OF THINGS.



         13   Q.  CAN YOU ANSWER MY QUESTION FIRST?



         14   A.  WHICH QUESTION?  OH, DOES IT REFLECT MY UNDERSTANDING?



         15   Q.  COMFORT WITH YOUR UNDERSTANDING, SIR?



         16   A.  THE ANSWER IS I THINK THAT'S IMPOSSIBLE TO ANSWER



         17   BECAUSE I'M NOT SURE WHAT THIS SAYS.



         18   Q.  OKAY.



         19   A.  IT SEEMS TO BE -- THE FIRST PIE CHART IS BROWSER USED AT



         20   WORK.  THIS PARTICULAR SURVEY LOOKS LIKE -- I HAVE NO



         21   SIGNIFICANCE NUMBERS HERE, SO I DON'T KNOW WHETHER IT'S PLUS



         22   OR MINUS ONE, BUT IT LOOKS LIKE A 60-40 SPLIT AMONG THE



         23   PEOPLE WHO WERE ASKED -- AND I DON'T KNOW HOW THEY WERE



         24   ASKED, WHETHER THIS WAS A RANDOM SAMPLE OR ANYTHING.



         25             BUT AS I STATED BEFORE, IT IS MY UNDERSTANDING
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          1   THAT NETSCAPE HAS BEEN LEAST AFFECTED IN TERMS OF BROWSER



          2   USE AND DISTRIBUTION IN THE CORPORATE NETWORK, PARTICULARLY



          3   LARGER CORPORATIONS WHERE IT'S DISADVANTAGES THROUGH THE OEM



          4   CHANNEL AND ISP AND THINGS LIKE THAT.



          5             SO TO THE EXTENT THAT THERE'S A LEVEL PLAYING



          6   FIELD IN TERMS OF THE QUALITY OF THE BROWSER, YOU'RE



          7   PROBABLY LOOKING AT IT AS CLOSE AS WE'RE GOING TO GET HERE.



          8   AND WHAT THIS SHOWS IS ON A RELATIVELY LEVEL PLAYING FIELD,



          9   THE NETSCAPE-IE SPLIT SEEMS TO BE ABOUT 60-40.  AND THAT, IN



         10   RESPONSE TO YOUR QUESTION, IS PROBABLY CONSISTENT WITH MY



         11   UNDERSTANDING.



         12             THE SECOND GRAPH APPEARS TO BE TALKING ABOUT



         13   DOWNLOADED, RECEIVED, PURCHASED OR USED.  THE FIRST IS



         14   CLEARLY A STOCK QUESTION, YOU KNOW, "WHICH ONE DO YOU HAVE?"



         15   THE SECOND MAY BE A FLOW -- IT MAY BE SOMETHING LIKE A RUN



         16   RATE.  I'M NOT QUITE SURE IF IT IS LIKE A RUN RATE.  SO IT



         17   MAY BE A QUESTION OF, YOU KNOW, WHAT'S THE SHARE OF THE



         18   MARKET, NOT IN TERMS OF THE STOCK OF CARS ON -- BUT THE



         19   SHARE OF NEW CARS.



         20             IF THAT'S WHAT THIS PURPORTS TO SHOW, WHAT IT'S



         21   SHOWING IS THAT -- AGAIN, IT LOOKS LIKE IF I TOTALLED UP MY



         22   NUMBERS HERE CORRECTLY, THESE AREN'T PERCENTAGES THAT --



         23   DOWNLOADED, RECEIVED, PURCHASED OR USED ON THIS -- NETSCAPE



         24   IS STILL A LITTLE BIT AHEAD.  BUT IF YOU LOOK AT VERSION 4,



         25   MICROSOFT IE HAS A HIGHER PERCENTAGE, IF THIS IS A FLOW
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          1   RATE, THAN NETSCAPE 4.0.  I JUST -- I DON'T KNOW WHAT TO



          2   DRAW FULLY FROM THIS.



          3   Q.  WELL, LET ME ASK YOU WHETHER IT'S YOUR UNDERSTANDING



          4   THAT, IN FACT, NETSCAPE NOT ONLY HAS A LEAD OVER MICROSOFT



          5   IN TERMS OF THE USE OF ITS BROWSER IN THE CORPORATE MARKET,



          6   BUT THAT ITS LEAD IS WIDENING?



          7             THE COURT:  BUT THAT WHAT?



          8             MR. LACOVARA:  THAT ITS LEAD IS WIDENING.



          9             THE WITNESS:  IN FACT, IF YOU LOOK AT THE IDC



         10   DATA, WHICH IS THE ONE THAT I JUST REFERRED TO -- THE MOST



         11   RECENT IDC DATA -- THAT IS, INDEED, THE POINT.  THEY HAVE



         12   GONE THROUGH AND THEY HAVE LOOKED AT THE MOST RECENT DATA



         13   WITH RESPECT TO BROWSERS.  AND THE LEAD, IF YOU WANT, ON



         14   THAT STUDY IS NETSCAPE SHARE FALLS DRAMATICALLY, OR



         15   SOMETHING ALONG THOSE LINES.  IT WAS A 9 PERCENT FALL IN



         16   NETSCAPE'S BROWSER SHARE, WHICH WAS A VERY, VERY LARGE FALL



         17   OVER THAT PERIOD.



         18             ONE OF THE POINTS OF THE ARTICLE WAS THAT IF YOU



         19   LOOK CAREFULLY AT WHERE THAT FALL OCCURS, IT IS



         20   OVERWHELMINGLY IN THE HOME AREA AND SMALL BUSINESS.  AND



         21   THAT, INDEED, I THINK, DURING THE PERIOD THAT THE IDC DATA



         22   DOCUMENT REFERS TO, IS THAT I THINK THAT NETSCAPE'S SHARE IN



         23   THE LARGE FIRM, WHICH THIS PROBABLY, I WOULD GUESS --



         24   ALTHOUGH IT'S SPECULATION -- THE LARGE ORGANIZATIONS



         25   ACTUALLY WENT UP FOR THOSE TWO MONTHS.
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          1             AND AS I SAY, I DON'T FIND THAT AT ALL SURPRISING,



          2   SIMPLY BECAUSE THAT IS THE AREA IN WHICH NETSCAPE FACES THE



          3   LEAST DISTRIBUTION DISADVANTAGE.



          4   Q.  IT'S ALSO THE AREA WHERE NETSCAPE HAS ALWAYS FOCUSED ITS



          5   BUSINESS; ISN'T THAT RIGHT?



          6   A.  IT'S A VERY IMPORTANT SEGMENT OF THE BUSINESS.  I DON'T



          7   WANT TO SAY THEY HAVE -- THEY CERTAINLY HAVEN'T FOCUSED JUST



          8   ON THAT.  IT'S THE MOST PROFITABLE SECTION OF THE BUSINESS.



          9   Q.  IT WAS MR. BARKSDALE'S TESTIMONY TO THIS COURT THAT THE



         10   ENTERPRISE AREA OF THE MARKETPLACE HAS ALWAYS BEEN THE FOCUS



         11   OF NETSCAPE'S BUSINESS MODEL; ISN'T THAT RIGHT?



         12   A.  WE WOULD HAVE TO GO LOOK AT MR. BARKSDALE'S TESTIMONY.



         13   IT CERTAINLY IS MY UNDERSTANDING THAT IF YOU LOOK AT THE



         14   NETSCAPE MODEL, A BUSINESS MODEL, THAT SELLING TO



         15   ENTERPRISES HAS ALWAYS BEEN THE MOST PROFITABLE SEGMENT.



         16   Q.  NOW, HOW CAN YOU, AS AN ECONOMIST, TESTIFY WITH



         17   ASSURANCE THAT THE REASON THAT NETSCAPE IS GAINING SHARE IN



         18   THIS PLACE OF THE MARKET IS BECAUSE OF WHAT YOU CALL THE



         19   EXISTENCE OF A LEVEL PLAYING FIELD AND NOT BECAUSE, AS



         20   MR. BARKSDALE TESTIFIED, IT'S WHERE NETSCAPE FOCUSES ITS



         21   BUSINESS?  HOW DO YOU KNOW IT'S ONE AND NOT THE OTHER?



         22   A.  THE QUESTION LOSES ME COMPLETELY.



         23   Q.  YOU MADE A STATEMENT ABOUT CAUSATION, SIR.  YOU SAID



         24   THAT THE REASON WHY NETSCAPE'S MARKET SHARE, AS YOU DEFINE



         25   IT, HAS FALLEN IN CERTAIN SEGMENTS MORE THAN IN THE
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          1   CORPORATE SEGMENT WHERE YOU ACKNOWLEDGE IT'S ACTUALLY



          2   INCREASING, IS BECAUSE IT FACES A LEVEL PLAYING FIELD IN ONE



          3   PLACE, NOT THE OTHER, CORRECT?



          4   A.  NO.  I DIDN'T SAY IT'S COMPLETELY LEVEL.  I SAID



          5   RELATIVELY LEVEL, THAT IT HAS THE LEAST DISADVANTAGE IN THE



          6   LARGE CORPORATE AREA.



          7   Q.  MY QUESTION TO YOU, SIR, IS HOW ARE YOU ABLE TO SAY THAT



          8   THE CAUSE OF NETSCAPE'S CHANGES IN MARKET SHARE, AS YOU



          9   DEFINE IT, ARE A FUNCTION NOT OF WHERE NETSCAPE HAS CHOSEN



         10   TO FOCUS ITS BUSINESS, BUT ON PARTICULAR AGREEMENTS ABOUT



         11   WHICH YOU TESTIFY?



         12   A.  WELL, IN TRYING TO UNDERSTAND WHAT THE QUESTION MEANS,



         13   ARE YOU SAYING THAT NETSCAPE, HAVING BEEN EXCLUDED FROM



         14   OTHER MARKETS, NOW INTENSIFIES ITS EFFORTS IN THE AREA IN



         15   WHICH IT FACES THE LEAST AMOUNT OF EXCLUSIVE ACTIVITY; WOULD



         16   THAT MAKE SENSE?  I SUPPOSE THAT WOULD MAKE SENSE.



         17   Q.  SIR, I WILL BREAK IT INTO LITTLE PIECES.



         18   A.  GOOD.



         19   Q.  I BELIEVE YOU'VE ACKNOWLEDGED THIS MORNING THAT YOUR



         20   UNDERSTANDING IS THAT NETSCAPE HAS ALWAYS FOCUSED ON THE



         21   BUSINESS OR ENTERPRISE SEGMENT, CORRECT?



         22   A.  HAS ALWAYS FOCUSED?  IT HAS ALWAYS BEEN VERY IMPORTANT,



         23   YES.



         24   Q.  AND, IN FACT --



         25   A.  AS HAS THE HOME SECTION.
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          1   Q.  IT WAS THE FOCUS OF NETSCAPE'S BUSINESS BEFORE THERE



          2   WERE ISP AGREEMENTS OR OLS AGREEMENTS, CORRECT?



          3   A.  WHEN YOU'RE SAYING THE WORD -- I DON'T MEAN TO QUIBBLE,



          4   BUT WHEN YOU'RE SAYING "THE FOCUS," THERE IS NO SUCH THING



          5   AS "THE FOCUS."  I MEAN, NETSCAPE HAS NOT -- I WOULD BE VERY



          6   SURPRISED IF NETSCAPE HAS TESTIFIED THAT ALL THEY EVER CARED



          7   ABOUT WAS THE BUSINESS SEGMENT.



          8   Q.  YOU'VE NEVER SEEN NETSCAPE SAY, QUOTE, OUR BUSINESS IS



          9   THE ENTERPRISE?



         10   A.  I THINK THEY PROBABLY -- IF THEY'VE SAID THAT, THEY'VE



         11   PROBABLY SAID IT FAIRLY RECENTLY.



         12   Q.  OKAY.  YOU'VE NEVER SEEN THEM SAY THAT PRIOR TO, SAY,



         13   MARCH OF 1996?



         14   A.  I CAN'T COMMENT ON EVERYTHING THAT NETSCAPE SAID.



         15   Q.  OKAY.



         16             MR. LACOVARA:  I'M PREPARED TO MOVE TO ANOTHER



         17   SUBJECT, YOUR HONOR.



         18             THE COURT:  ALL RIGHT.  WHY DON'T WE TAKE OUR



         19   MORNING RECESS NOW.



         20             (A RECESS WAS TAKEN.)



         21             (AFTER RECESS.)



         22   BY MR. LACOVARA:



         23   Q.  DR. WARREN-BOULTON, DID YOU DISCUSS YOUR TESTIMONY WITH



         24   ANYONE DURING THE BREAK?



         25   A.  I WENT AND HAD A CUP OF COFFEE WITH DR. WAYNE DUNHAM.
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          1   Q.  AND HE IS FROM THE DEPARTMENT OF JUSTICE?



          2   A.  YES.



          3   Q.  OKAY.  DID YOU HAVE ANY DISCUSSIONS WITH ANYBODY OTHER



          4   THAN DR. DUNHAM?



          5   A.  NOBODY OTHER THAN PERSONAL.



          6   Q.  VERY GOOD.



          7             COULD YOU TURN TO PARAGRAPH 13 OF YOUR TESTIMONY,



          8   PLEASE.  THIS IS ONE OF THE PARAGRAPHS THAT WAS CHANGED WHEN



          9   YOU FILED CORRECTED TESTIMONY, IS THAT CORRECT, SIR?



         10   A.  NOT ONLY THAT, BUT OVER THE WEEKEND, WHAT I HAVE NOTICED



         11   IS -- AND MY APOLOGIES FOR THIS -- IS THAT IT LOOKS LIKE THE



         12   TALE END OF THAT PARAGRAPH GOT CHOPPED OFF AS WELL.  SO WE



         13   MAY HAVE A CORRECTED CORRECTED.



         14   Q.  OKAY.



         15   A.  IF YOU WOULD LIKE ME TO, I CAN TELL YOU WHAT GOT CHOPPED



         16   OFF AT THE END.  IF WE'RE ON PARAGRAPH 13, THAT REALLY



         17   SHOULD RUN, "IS PROJECTED TO RISE TO SEVENTY PERCENT."  IN



         18   FACT, I PUT TOGETHER THIS ON SUNDAY AND REVIEWED BACK



         19   THROUGH IT -- TO 70 PERCENT BY FISCAL YEAR 01 FOR U.S. HOME



         20   AND FROM 41 PERCENT TO 60 PERCENT FOR U.S. BUSINESS.



         21             THAT IS THE CITE THAT IS THERE.  SO I DON'T KNOW



         22   WHETHER YOU WANT ME TO GIVE YOU THESE AS WE GO ALONG.



         23   Q.  HOLD THE PAPER AND THE THOUGHT.  WE'LL COME BACK TO



         24   BOTH.



         25   A.  OKAY.
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          1   Q.  NOW, ONE OF THE REASONS YOU HAD TO CORRECT YOUR



          2   TESTIMONY IS BECAUSE YOU HAD, IN FACT, INCORRECTLY DESCRIBED



          3   THE DOCUMENT ON WHICH THE PARAGRAPH IS BASED, ISN'T THAT



          4   RIGHT?



          5   A.  I'LL HAVE TO GO BACK.  WHAT WAS IT BEFORE?



          6   Q.  YOU NOW SAY THAT A DOCUMENT THAT ESTIMATED RUN RACE FOR



          7   BROWSERS -- AND I TAKE IT WHAT YOU NOW SAY THE DOCUMENT



          8   ESTIMATES IS, QUOTE, THE PERCENTAGE OF NEW INTERNET



          9   CONNECTIONS THAT USE A PARTICULAR BROWSER.  DO YOU SEE THAT?



         10   ISN'T THAT WHAT IT SAYS IN PARAGRAPH 13 OF YOUR CORRECTED



         11   TESTIMONY?



         12   A.  OH, YES, THAT'S THE DEFINITION -- MICROSOFT'S DEFINITION



         13   OF RUN RATE.



         14   Q.  AND THAT IS A DEFINITION -- THAT IS A REFERENCE TO A



         15   PARTICULAR DOCUMENT, WHICH IS GOVERNMENT'S EXHIBIT 711, IS



         16   THAT CORRECT?



         17   A.  I CAN'T TELL YOU THAT.  THAT IS -- THERE ARE TWO WAYS



         18   THAT RUN RATES GET CALCULATED.



         19   Q.  CAN YOU JUST ANSWER THE QUESTION, PLEASE?



         20   A.  OH, OKAY.  CAN I TELL YOU WHAT NUMBER DOCUMENT?  NO I



         21   CAN'T TELL YOU WHAT NUMBER DOCUMENT.



         22   Q.  AND, INITIALLY, DO YOU KNOW HOW YOU CHARACTERIZED THAT



         23   DOCUMENT?



         24   A.  NO.



         25   Q.  IN YOUR INITIAL TESTIMONY, IF I AM CORRECT, YOU SAID
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          1   THAT THE DOCUMENT SHOWED THE PERCENTAGES OF PURCHASERS OF



          2   NEW P.C. OPERATING SYSTEMS OR OPERATING-SYSTEM UPGRADES WHO



          3   USED A PARTICULAR BROWSER.  DOES THAT SOUND FAMILIAR TO YOU?



          4   A.  YES.



          5   Q.  AND, IN FACT, THE TWO ARE NOT THE SAME AT ALL, ARE THEY,



          6   SIR?



          7   A.  THEY ARE DIFFERENT, YES.



          8   Q.  IN FACT, BECAUSE ONE IS MEASURING -- THE ONE YOU NOW



          9   HAVE IN YOUR TESTIMONY IS MEASURING ONLY ON THE BASIS OF



         10   PEOPLE WHO ACQUIRE A NEW INTERNET CONNECTION THROUGH AN ISP,



         11   RIGHT?



         12   A.  THAT'S WHAT MICROSOFT USES AS A RUN RATE.



         13   Q.  AND THAT IS THE CORRECT INTERPRETATION OF THE DOCUMENT,



         14   RIGHT?



         15   A.  I DON'T KNOW IF IT'S THE CORRECT INTERPRETATION OF THE



         16   DOCUMENT, BUT THAT'S WHAT MICROSOFT DEFINES "RUN RATE" AS.



         17   YES, THEY DO IT IN TERMS OF AN INTERNET CONNECTION -- A NEW



         18   INTERNET CONNECTION AS OPPOSED TO A NEW BROWSER.



         19   Q.  INITIALLY YOU WERE PREPARED TO TESTIFY THAT THE DOCUMENT



         20   MEASURED THE ACQUISITION OF BROWSERS AT THE TIME ANYBODY



         21   ACQUIRED A NEW P.C. OR AN OPERATING SYSTEM UPGRADE, CORRECT?



         22   A.  THAT'S THE WAY WE'RE DEFINING RUN RATES.



         23   Q.  DID YOU MISUNDERSTAND THE MICROSOFT DOCUMENT WHEN YOU



         24   FIRST READ IT?



         25   A.  NO.  I DON'T THINK SO.  I THINK I HAVE UNDERSTOOD WHAT
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          1   THE RUN RATE WAS FOR -- WHEN MICROSOFT USES THE TERM,



          2   "RUN RATE," THEY ARE REFERRING TO NEW ISP CONNECTIONS.



          3   Q.  AND SO THE RUN RATE DOES NOT INCLUDE INDIVIDUAL



          4   PURCHASERS OF P.C. OPERATING SYSTEMS WHO ALREADY HAVE ISP



          5   CONNECTIONS, CORRECT?



          6   A.  MICROSOFT'S DEFINITION OF RUN RATE OR OUR DEFINITION OF



          7   RUN RATE?



          8   Q.  THE DOCUMENT TO WHICH YOU REFER IN PARAGRAPH 13, SIR.



          9   A.  I DON'T HAVE THE DOCUMENT TO WHICH I AM REFERRING IN



         10   PARAGRAPH 13.



         11   Q.  GOVERNMENT'S 711 IS IN EVIDENCE.



         12             CAN WE SHOW IT ON THE SCREEN, AND I ASK THAT IT BE



         13   HANDED TO THE WITNESS.



         14             LOOKING AT THIS PAGE FOR NOW, IF YOU COULD CONFIRM



         15   THAT THIS IS THE DOCUMENT TO WHICH YOU'RE REFERRING IN



         16   PARAGRAPH 13.



         17   A.  YES.



         18   Q.  AND THAT DOCUMENT -- YOU BELIEVE YOU CORRECTLY DESCRIBE



         19   THAT WHICH IS MEASURED BY GOVERNMENT'S 711 IN YOUR CURRENT,



         20   THAT IS TO SAY, CORRECTED TESTIMONY, IS THAT RIGHT?



         21   A.  HANG ON.  GOVERNMENT'S 711?  OH, I AM SORRY.  I WAS



         22   LOOKING AT THE PAGE NUMBERS.  NO.  IN FACT, I THINK THE



         23   COUNT THAT I JUST -- LET'S BACK UP A LITTLE BIT.  THE



         24   REFERENCE HERE IN PARAGRAPH 13 IS TO THIS DOCUMENT.



         25   Q.  RIGHT.
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          1   A.  YOU'RE ASKING ME WHAT?



          2   Q.  I AM ASKING YOU WHETHER YOU CORRECTLY DESCRIBE THAT



          3   WHICH IS MEASURED BY THE DOCUMENT IN YOUR CORRECTED



          4   TESTIMONY?



          5   A.  I THINK THAT'S RIGHTS.  IT'S MICROSOFT'S RUN RATE ON



          6   NEW INTERNET CONNECTIONS.



          7   Q.  OKAY.  SO NOT MEASURED BY THE DOCUMENT, OR BY THE



          8   ANALYSIS IN THE DOCUMENT, IS INDIVIDUAL -- OR NOT REFLECTED



          9   IN THE ANALYSIS ARE INDIVIDUAL PURCHASERS OF OPERATING



         10   SYSTEMS WHO ALREADY HAVE ISP CONNECTIONS?  IN OTHER WORDS,



         11   THE PERSON WHO ALREADY IS A SUBSCRIBER TO SPRYNET AND JUST



         12   BUYS A NEW P.C., BUT USES AN EXISTING CONNECTION, IS THAT



         13   RIGHT?



         14   A.  NO.  IT CAN INCLUDE THAT.



         15   Q.  IT CAN?



         16   A.  YES, OF COURSE.



         17   Q.  EVEN THOUGH IT SAYS "NEW INTERNET CONNECTIONS ONLY"?



         18   A.  THAT'S RIGHT, BECAUSE IT'S WHEN YOU CHANGE THE INTERNET



         19   CONNECTIONS.  IT'S MY UNDERSTANDING THAT WHAT MICROSOFT



         20   COLLECTS DATA ON AS THEIR RUN RATE -- AS THEIR BEST ESTIMATE



         21   OF THE RUN RATE IS THEY LOOK AT WHEN PEOPLE ACQUIRE A NEW



         22   INTERNET CONNECTION, WHICH CAN BE EITHER THAT THEY CONNECT



         23   FOR THE FIRST TIME TO THE INTERNET -- TO AN ISP, OR THEY



         24   HAVE AN INTERNET CONNECTION AND THEY CHANGE THE ISP.



         25             SO MICROSOFT HAS CHOSEN TO USE THIS, FOR WHATEVER
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          1   REASON, AS THEIR ESTIMATE FOR BUSINESS PURPOSES OF WHAT THE



          2   FLOW OR RUN RATE LOOKS LIKE.  AND WHETHER IT'S SIMPLY



          3   BECAUSE THAT'S THE WAY THEY COULD COLLECT DATA OR OTHERWISE,



          4   THE INTERNET -- NEW INTERNET CONNECTIONS THAT THEY ARE



          5   REFERRING TO IS NOT WHEN YOU CONNECT TO THE INTERNET FOR THE



          6   FIRST TIME.



          7             IF I, FOR EXAMPLE, AS I UNDERSTAND WHAT MICROSOFT



          8   HAS DONE -- IF I CHANGE MY INTERNET PROVIDER -- FOR EXAMPLE,



          9   I SIGNED UP WITH AOL OR SIGNED UP WITH AT&T, THAT WOULD BE A



         10   NEW INTERNET CONNECTION, AND IF I CHOSE TO USE IE WHEN I DID



         11   THAT, MICROSOFT WOULD REGARD ME AS PART OF THEIR NEW USER OR



         12   RUN RATE.



         13             I AM SORRY.  IT'S A LONG ANSWER, BUT THAT SEEMS TO



         14   BE WHAT YOU'RE ASKING.



         15   Q.  I'LL TRY TO MAKE MY QUESTIONS MORE ACUTE.



         16             ASSUME THE FOLLOWING FACTS, SIR.  FREDERICK



         17   WARREN-BOULTON ALREADY HAS A CONNECTION TO AOL.  YOU GO AND



         18   YOU BUY A NEW COMPUTER WITH A NEW OPERATING SYSTEM AND NEW



         19   BROWSING SOFTWARE.



         20   A.  YES.



         21   Q.  YOU MAINTAIN YOUR EXISTING INTERNET CONNECTION.



         22   A.  YES.



         23   Q.  YOU ARE NOT COUNTED IN THE RUN RATE, CORRECT?



         24   A.  THAT'S CORRECT.



         25   Q.  OKAY.  NOW LET ME GIVE YOU ANOTHER HYPOTHETICAL.  YOU'RE
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          1   THE PRINCIPAL OF A FIRM CALLED MICRA, CORRECT?



          2   A.  THAT IS NOT A HYPOTHETICAL.



          3   Q.  DOES MICRA HAVE AN INTERNET CONNECTION?



          4   A.  YES.



          5   Q.  MICRA GOES OUT AND BUYS -- THIS IS THE HYPOTHETICAL



          6   PART -- GOES OUT AND BUYS ALL NEW COMPUTERS WITH NEW



          7   BROWSING SOFTWARE BUT MAINTAINS THE INTERNET CONNECTION THAT



          8   IT HAD BEFORE IT MADE THE PURCHASE.  OKAY?



          9   A.  I AM NOT SURE IF THAT IS NOT A HYPOTHETICAL, TOO, BUT GO



         10   AHEAD.



         11   Q.  MICRA WOULD ALSO NOT BE COUNTED IN THE RUN RATE,



         12   CORRECT?



         13   A.  IF WE DID NOT CHANGE -- IN MICROSOFT'S DEFINITION OF A



         14   RUN RATE, MICRA WOULD NOT BE COUNTED AS A NEW USER.  THAT'S



         15   CORRECT.



         16   Q.  NOW, ASSUME THAT YOU WORK FOR CITIBANK.  CITIBANK



         17   UPGRADES IT'S COMPUTING HARDWARE BY 15,000 NEW COMPUTERS,



         18   EACH OF WHICH HAVE BROWSING SOFTWARE, BUT THEY ALREADY HAVE



         19   AN INTERNET CONNECTION.  NONE OF THOSE 15,000 COPIES OF



         20   BROWSING SOFTWARE WOULD BE COUNTED IN THE RUN RATE OR THE



         21   FLOW RATE, CORRECT, SIR?



         22   A.  THAT WOULD BE CORRECT.



         23   Q.  NOW ASSUME THAT YOU WORK FOR A LARGE CORPORATION THAT



         24   USES BROWSERS OR BROWSING SOFTWARE ONLY ONLY FOR AN



         25   INTRANET.  DO YOU KNOW WHAT AN INTRANET IS?
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          1   A.  YES.



          2   Q.  IT'S A CLOSED CORPORATE NETWORK IS YOUR UNDERSTANDING



          3   BASICALLY?



          4   A.  THAT WILL DO.  YES.



          5   Q.  OKAY. AND YOU UNDERSTAND THAT BROWSING SOFTWARE IS USED



          6   TO NAVIGATE THE INTERNET CONCEPTUALLY THE SAME WAY IT WOULD



          7   BE USED TO NAVIGATE THE INTERNET, CORRECT?



          8   A.  CONCEPTUALLY, YES.



          9   Q.  SO IF YOU'RE A LARGE CORPORATION THAT ACQUIRES THOUSANDS



         10   OF COPIES OF BROWSING SOFTWARE, BUT THE USERS ARE PERMITTED



         11   TO USE THEM ONLY INTERNALLY, NONE OF THOSE COPIES WOULD BE



         12   REFLECTED IN THE FLOW MEASURE OR THE RUN RATE EITHER, ISN'T



         13   THAT CORRECT?



         14   A.  IN MICROSOFT'S FLOW RATE, YES.



         15   Q.  IN GOVERNMENT'S EXHIBIT 711, CORRECT?



         16   A.  THAT'S CORRECT.  I REITERATE, OBVIOUSLY, THAT WE DON'T



         17   ACTUALLY USE THAT AS THE DEFINITION OF RUN RATE.



         18   Q.  WELL, YOU RELY ON THE DOCUMENT YOU CITED A COUPLE OF



         19   TIMES.  DID YOU VALIDATE ANY OF THE ASSUMPTIONS THAT WENT



         20   INTO THE CONSTRUCTION OF THE MODEL THAT IS REFLECTED IN THE



         21   FLOW RATE?



         22   A.  VALIDATE THE ASSUMPTIONS?  I GOT THE MODEL.  I PUT IT UP



         23   ON MY COMPUTER AND RAN IT.  I CHANGED THE ASSUMPTIONS TO SEE



         24   WHAT THE EFFECTS WERE OF CHANGING THE ASSUMPTIONS.  I RAN



         25   THAT FOR DIFFERENT PERIODS.  I RAN IT FOR DIFFERENT
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          1   SUB-GROUPS.  IT'S A VERY EASY MODEL TO PUT UP AND RUN.  AND



          2   I LOOKED AT THE ASSUMPTIONS THAT WERE UNDERNEATH IT.



          3             SO I DID MY BEST TO CERTAINLY FAMILIARIZE MYSELF



          4   WITH THE MODEL.



          5   Q.  OKAY.  AND THE MODEL, AS YOU TESTIFIED EARLIER,



          6   DISTINGUISHES BETWEEN CORPORATE USERS AND HOME USERS,



          7   CORRECT?



          8   A.  THE MODEL IS AN OVERALL MODEL.  BUT YOU CAN SPECIFY ANY



          9   SUBGROUP -- NOT ANY SUBGROUP -- A LARGE NUMBER OF SUBGROUPS.



         10   FOR EXAMPLE, U.S. HOME, WORLDWIDE.  YOU CAN TALK ABOUT



         11   EDUCATIONAL USERS.  THE MODEL HAS -- IF YOU SPECIFY



         12   EDUCATION, YOU GET EDUCATION.



         13   Q.  CAN WE SEE THE SECOND PAGE OF 711, PLEASE?



         14             THIS IS THE DOCUMENT, IS IT NOT, SIR?



         15   A.  YES.



         16   Q.  AND IT HAS ASSUMPTIONS ON BUSINESS AND HOME USERS,



         17   CORRECT?



         18   A.  CORRECT.



         19   Q.  AND THOSE ASSUMPTIONS ARE DIFFERENT, CORRECT?



         20   A.  THAT'S CORRECT.



         21   Q.  DID YOU TRY RUNNING THIS MODEL BY LOOKING AT THE MOST



         22   RECENT FIGURES FROM NETSCAPE AND MICROSOFT ABOUT THE ACTUAL



         23   RUN RATES IN THE BUSINESS SEGMENT?



         24   A.  I HAVE TRIED RUNNING IT WITH DIFFERENT RUN RATES.  IN



         25   PARTICULAR, I HAVE TRIED RUNNING IT WITH LOWER RUN RATES.
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          1   Q.  CAN YOU ANSWER MY QUESTION?



          2   A.  I THOUGHT THAT WAS AN ANSWER.



          3   Q.  DID YOU TRY RUNNING THIS MODEL BY USING THE ACTUAL



          4   CURRENT DATA FOR THE RUN RATES IN THE BUSINESS MARKET?



          5   A.  THIS MODEL IS A PROJECTION INTO THE FUTURE.  IT PROJECTS



          6   RUN RATES OUT FROM -- IT PROJECTS SHARES OUT FROM '98 TO



          7   2001, BASED ON ASSUMPTIONS AS TO WHAT THE RUN RATES ARE



          8   GOING TO BE LIKE IN THE FUTURE AND WHAT THEY ARE NOW.



          9             WHAT YOU SEE IN FRONT OF YOU IS WHAT YOU MIGHT



         10   CALL THE BASE-LEVEL RUN FOR JUST, AS IT SAYS, THE UNITED



         11   STATES.  AND IT ASSUMES THAT THE BUSINESS RUN RATE IS



         12   CURRENTLY 41 PERCENT AND WILL RISE TO 60 PERCENT.  SO THE



         13   1998 NUMBER HERE THAT YOU SEE THERE REFLECTS THE CURRENT --



         14   MICROSOFT'S ESTIMATE OF THE CURRENT RUN RATE IN BUSINESS AND



         15   MICROSOFT'S ESTIMATE OF WHAT THAT RUN RATE IS GOING TO



         16   INCREASE OVER THE NEXT THREE YEARS.



         17             THIS IS MICROSOFT'S OWN PROJECTION.



         18   Q.  I AM AWARE OF THAT, SIR.



         19   A.  YES.



         20   Q.  DO YOU HAVE AN OPINION AS TO WHETHER THE LOW CASE, BASE



         21   CASE OR HIGH CASE IS THE MOST ACCURATE CASE FOR THE MOST



         22   LIKELY HYPOTHETICAL SCENARIO?



         23   A.  I THINK I WOULD GO WITH THE BASE CASE.



         24   Q.  OKAY.  DO YOU HAVE ANY OPINION AS TO WHETHER THE WEB



         25   GROWTH, ASSUMED TO BE APPROXIMATELY A MILLION NEW INTERNET
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          1   USERS PER MONTH, IS A GOOD ASSUMPTION OR AN ACCURATE



          2   ASSUMPTION, ONE YOU WOULD USE IF YOU WERE CONSTRUCTING A



          3   MODEL?



          4   A.  NO.  THE WEB GROWTH RATE ASSUMPTION -- IT IS WHAT IT IS.



          5   Q.  NOW, THAT WE HAVE THE DOCUMENT, I THINK THAT THE



          6   CORRECTION THAT YOU NEED TO MAKE TO YOUR CORRECTED TESTIMONY



          7   IS RELEVANT.  COULD YOU READ IT AGAIN SLOWLY FOR THE COURT



          8   AND EXPLAIN HOW YOUR TESTIMONY IN PARAGRAPH NUMBER 13 HAS TO



          9   BE AMENDED AGAIN?



         10   A.  WHAT I AM SAYING IS THAT THE TALE END OF 13 IS SUPPOSED



         11   TO BE THE QUOTE FROM THE FIRST LINE THERE, WHICH IS



         12   PROJECTED TO RISE TO 70 PERCENT --70 PERCENT IN U.S. HOME



         13   AND IS GROWING FROM 41 TO 60 PERCENT IN BUSINESS.



         14   Q.  OKAY.  NOW --



         15   A.  I AM JUST TRYING TO DUPLICATE WHAT'S IN THE FIRST LINE



         16   THERE.



         17   Q.  SINCE WHAT WE'RE LOOKING AT HERE IS A MEASURE OF NEW



         18   INTERNET CONNECTIONS OVER TIME, RIGHT?



         19   A.  NO.  YOU'RE LOOKING AT A STOCK -- THE GRAPH THAT IS UP



         20   THERE, REMEMBER, IS -- REMEMBER, THIS IS LIKE THE CARS THAT



         21   ARE ON THE ROAD IS ONE ISSUE.  THAT IS THE BASE.  IN THIS



         22   CASE, IT IS THE USER BASE AS OPPOSED TO THE USAGE BASE.  AND



         23   THEN THERE IS THE FLOW, WHICH IS LIKE THE MARKET SHARE OF



         24   NEW CARS.  SO WHAT YOU'RE LOOKING AT UP THERE IS THE STOCK.



         25   THE ASSUMPTIONS UNDERNEATH HAVE TO DO WITH THE FLOW.
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          1   Q.  YOU'RE LOOKING AT A STOCK MEASURE BASED ON ASSUMPTIONS



          2   ABOUT FLOW, CORRECT?



          3   A.  THAT'S CORRECT.



          4   Q.  SO THAT IF FLOW RATES CHANGE, THE STOCK MEASURE CHANGES



          5   AS WELL, CORRECT?



          6   A.  THAT'S CORRECT.



          7   Q.  AND I TAKE IT THAT YOU UNDERSTAND THAT AMERICA ONLINE IS



          8   A SIGNIFICANT COMPONENT OF THE HOME RUN RATE, ISN'T THAT



          9   RIGHT?



         10   A.  THAT'S CORRECT, YES.



         11   Q.  IN FACT, YOUR ADKNOWLEDGE ANALYSIS TOLD YOU EXACTLY HOW



         12   SIGNIFICANT IT IS, DID IT NOT?



         13   A.  YES.



         14   Q.  CAN YOU TELL ME OR TELL THE COURT, PLEASE, EXACTLY HOW



         15   MUCH OF THE 70 PERCENT ASSUMPTION IN U.S. HOME RUN RATE IS



         16   DIRECTLY REFLECTED TO MICROSOFT -- TO THE DISTRIBUTION OF



         17   INTERNET EXPLORER TECHNOLOGIES BY AOL?



         18   A.  WELL, SINCE THIS IS A USER AS OPPOSED TO A USAGE MODEL,



         19   I CAN TELL YOU THAT AOL IS ABOUT 22 PERCENT OF USERS.  SO



         20   JUST, YOU KNOW, OFF THE HAT, AOL HAS ABOUT 22 PERCENT OF THE



         21   USERS.



         22   Q.  AND WHAT IS ITS PERCENTAGE OF NEW USERS?



         23   A.  I PROBABLY HAVE THAT SOMEWHERE RIGHT NOW, BUT I THINK



         24   IT'S PROBABLY HIGHER THAN 22 PERCENT.



         25   Q.  SUBSTANTIALLY HIGHER.  ISN'T THAT YOUR UNDERSTANDING?
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          1   A.  I WOULDN'T DISAGREE WITH IT, YES, BUT I COULDN'T TELL



          2   YOU, AS I SIT HERE TODAY, WHAT THE NUMBER IS.



          3   Q.  SO YOU WOULD GRANT THAT CHANGES IN THE DEGREE TO WHICH



          4   AOL WAS DISTRIBUTING INTERNET EXPLORER TECHNOLOGIES WOULD



          5   HAVE A MATERIAL EFFECT ON THE RUN RATE, AT LEAST FOR THE



          6   HOME MARKET, WOULDN'T YOU, SIR?



          7   A.  CHANGES IN THE RATE AT WHICH -- CAN YOU REPEAT THAT?



          8   Q.  CHANGES IN THE DEGREE TO WHICH AOL DISTRIBUTES INTERNET



          9   EXPLORER TECHNOLOGIES AS OPPOSED TO TECHNOLOGIES OF, JUST TO



         10   PICK AN EXAMPLE, NETSCAPE?



         11   A.  YES.



         12   Q.  OKAY.  AND YOU HAVE READ THE AGREEMENT BETWEEN MICROSOFT



         13   AND AOL UNDER WHICH AOL HAS AGREED TO DISTRIBUTE AT LEAST 85



         14   PERCENT -- TO GIVE INTERNET EXPLORER TECHNOLOGIES TO AT



         15   LEAST 85 PERCENT OF NEW SUBSCRIBERS, CORRECT?



         16   A.  THERE IS -- THE AOL AGREEMENT REQUIRES THAT AOL



         17   DISTRIBUTE A MINIMUM OF 85 PERCENT IE TECHNOLOGIES.  THE



         18   ACTUAL DISTRIBUTION NUMBER I THINK IS ABOUT -- OR THE BASE



         19   NUMBER IS ABOUT 92 PERCENT.



         20   Q.  AND YOU HAVE REVIEWED THE CONTRACT BETWEEN AOL AND



         21   MICROSOFT, HAVE YOU NOT, SIR?



         22   A.  WELL, THERE ARE FOUR.  ARE YOU REFERRING JUST TO THE



         23   FIRST ONE?



         24   Q.  YES, SIR.



         25   A.  YES.
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          1   Q.  AND YOU UNDERSTAND THAT AOL HAS THE RIGHT, APPROXIMATELY



          2   SIX WEEKS FROM NOW, TO CANCEL THE PROVISION OF THE CONTRACT



          3   UNDER WHICH IT IS REQUIRED TO DISTRIBUTE A MINIMUM OF 85



          4   PERCENT INTERNET EXPLORER VERSUS 15 PERCENT OTHER BROWSERS,



          5   CORRECT?



          6   A.  THAT'S CORRECT.  THAT'S MY UNDERSTANDING.



          7   Q.  AND YOU ALSO UNDERSTAND THAT AS LONG AS AOL CONTINUES TO



          8   DISTRIBUTE INTERNET EXPLORER TECHNOLOGIES, IT HAS THE RIGHT



          9   FOR THE DURATION OF THE AGREEMENT TO FORCE MICROSOFT TO KEEP



         10   AOL IN THE ONLINE SERVICES FOLDER, RIGHT?



         11   A.  I THINK THERE IS A CONTRACT.  I DON'T KNOW WHETHER YOU



         12   WANT TO SAY "FORCE," BUT IT IS IN THE ONLINE SERVICE FOLDER,



         13   YES. THAT WAS THE QUID PRO QUO FOR AGREEING THAT THEY



         14   WOULDN'T DISTRIBUTE MORE THAN 15 PERCENT OF A RIVAL -- MORE



         15   THAN 15 PERCENT OF A, QUOTE, OTHER BROWSER.



         16   Q.  SO AOL HAS THE RIGHT TO CANCEL IT'S DISTRIBUTION



         17   OBLIGATION AT ITS OPTION, CORRECT?



         18   A.  MY UNDERSTANDING IS THAT IN JANUARY, THE CONTRACT IS UP



         19   FOR RENEGOTIATION, OR HOWEVER YOU WANT TO REPHRASE IT.



         20   Q.  YOUR UNDERSTANDING IS IT IS UP FOR RENEGOTIATION?



         21   A.  WELL, THE PHRASE YOU USED BEFORE WAS PERFECTLY FINE,



         22   WHATEVER IT WAS.



         23   Q.  AND AOL CAN CONTINUE TO FORCE MICROSOFT, PURSUANT TO THE



         24   CONTRACT, TO HONOR IT'S ONLINE SERVICE FOLDER OBLIGATIONS,



         25   CORRECT?
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          1   A.  I DON'T -- WHAT YOU'RE SAYING TO ME IS THAT IN JANUARY,



          2   AOL CAN SHIP ANY BROWSER IT WANTS IN ANY AMOUNT AND NOTHING



          3   HAPPENS IN TERMS OF IT'S DESKTOP RIGHTS?



          4   Q.  THAT'S NOT WHAT I AM ASKING.



          5   A.  I AM A LITTLE CONFUSED AS TO WHAT WE'VE GOT GOING HERE.



          6   Q.  LET ME WITHDRAW THE QUESTION.  HAVE YOU READ THE PAPERS



          7   THIS MORNING?



          8   A.  YES.  YES.



          9   Q.  HAVE YOU READ NEWS REPORTS ABOUT A PROSPECTIVE BUSINESS



         10   COMBINATION AMONG AOL AND NETSCAPE AND POSSIBLY SUN --



         11   A.  YES, I DID.



         12   Q.  -- BEING NEGOTIATED AS WE SPEAK TODAY?



         13   A.  YES.



         14   Q.  OKAY.  AND YOU HAVE SEEN THE REPORTS THAT SAY THAT AOL



         15   IS GOING TO BUY NETSCAPE FOR FOUR BILLION DOLLARS?



         16   A.  THAT IS WHAT I WOKE UP TO THIS MORNING, YES.



         17   Q.  AND SUN MAY FIGURE IN THE MIX, TOO, ACCORDING TO THE



         18   REPORTS?



         19   A.  IN SOME WAY.  ALL I CAN TELL YOU IS, AS THEY SAY IN THIS



         20   TOW, "WHAT I READ IN THE PAPER."



         21   Q.  NOW, UNDERSTANDING THAT WE AT LEAST ARE, FOR THE MORNING



         22   SECTION, IN THE REALM OF A HYPOTHETICAL, LET ME ASK YOU A



         23   FEW QUESTIONS.  YOU UNDERSTAND AOL TO BE THE LARGEST ONLINE



         24   SERVICE IN THE COUNTRY, RIGHT?



         25   A.  THAT'S CORRECT.
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          1   Q.  AND AOL YOU UNDERSTAND TO MAINTAIN SOMETHING CALLED A



          2   PORTAL SITE, AOL.COM?



          3   Q.  YES.



          4   A.  AND YOU UNDERSTAND NETSCAPE TO BE IN THE PORTAL SITE



          5   BUSINESS, TOO, RIGHT?



          6   A.  THAT'S RIGHT.



          7   Q.  IN FACT, THEY HAVE SOMETHING CALLED NETCENTER?



          8   A.  THAT'S CORRECT.



          9   Q.  AND YOU UNDERSTAND IT TO BE, DEPENDING ON THE MEASURE,



         10   EITHER THE THIRD OR FOURTH MOST TRAFFICKED PORTAL SITE?



         11   A.  IT SOUNDS RIGHT.



         12   Q.  OKAY.  AND IS IT YOUR UNDERSTANDING, AT LEAST FROM THE



         13   PRESS ACCOUNTS, THAT AOL.COM AND NETCENTER WOULD COMBINE IN



         14   SOME SENSE?



         15   A.  IF THEY BUY EACH OTHER OR THEY MERGE, I'D SAY THAT'S UP



         16   TO THEM.  AND, OF COURSE IF IT'S APPROVED.  I MEAN, I CAN'T



         17   GIVE YOU A PROFESSIONAL OPINION AS TO THE REACTION OF THE



         18   ANTITRUST ATTORNEYS.



         19   Q.  WE CAN CONSULT THEM AT THE BREAK PERHAPS.



         20             AND YOU UNDERSTAND THAT NETSCAPE IS EITHER THE



         21   FIRST OR SECOND LARGEST DISTRIBUTER IN THE WORLD OF WEB



         22   BROWSING SOFTWARE, CORRECT?



         23   A.  WELL, IT'S GOT TO BE ONE OR THE OTHER.



         24   Q.  OKAY.  AND YOU UNDERSTAND SUN MICROSYSTEMS TO BE WORKING



         25   ON A PRODUCT CALLED HOT JAVA?



�

                                                                              65



          1   A.  YES.



          2   Q.  YOU UNDERSTAND, IN FACT, THERE'S A VERSION OF HOT JAVA



          3   IN THE MARKETPLACE ALREADY?



          4   A.  YES.



          5   Q.  AND BY MOST MEASURES, IT'S THE THIRD MOST POPULAR WEB



          6   BROWSING SOFTWARE IN THE WORLD?



          7   A.  THIRD?  ACTUALLY, THAT I DON'T KNOW.  IF YOU HAD ASKED



          8   ME, I PROBABLY WOULD HAVE SAID OPERA, BUT WHATEVER IT IS,



          9   IT'S VERY SMALL.



         10   Q.  OKAY.



         11   A.  THERE'S ONE, THERE'S TWO, AND THEN THERE'S A LONG WAY.



         12   Q.  OKAY.  SPEAKING AS AN ECONOMIST, WOULD YOU EXPECT AOL,



         13   HAVING SPENT $4 BILLION FOR NETSCAPE, TO CHOOSE AT SOME



         14   POINT TO DISTRIBUTE NETSCAPE'S WEB BROWSING SOFTWARE AS



         15   OPPOSED TO MICROSOFT'S WEB BROWSING SOFTWARE?



         16   A.  YOU MEAN AFTER JANUARY?



         17   Q.  YES, SIR.



         18   A.  NO.



         19   Q.  YOU WOULD NOT.  AND WHY WOULD YOU NOT EXPECT THAT?



         20   A.  WELL -- AND I AM OPERATING HERE PURELY OUT OF THE



         21   WASHINGTON POST, AND IT'S NOT ORIGINAL BECAUSE I THINK THE



         22   WASHINGTON POST SAID IT AS WELL, WHICH IS THAT MICROSOFT



         23   MADE AOL, SHALL WE SAY, AN OFFER IT COULDN'T REFUSE, WHICH



         24   WAS TO BE ON THE DESKTOP.  THAT OFFER IS PRESUMABLY STILL



         25   GOING TO BE, IN SOME SENSE, ON THE TABLE.
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          1             IT IS NOT CLEAR TO ME WHY AOL'S CALCULUS, AS A



          2   SIMPLE PROFIT-MAXIMIZING FIRM, IS GOING TO BE ALL THAT MUCH



          3   DIFFERENT AFTER -- IF IT MERGES WITH NETSCAPE.  AND SO I



          4   GUESS IF IT WAS WORTH IT FOR MICROSOFT TO MAKE AN OFFER TO



          5   AOL THAT WOULD ENABLE IT TO PRESERVE ITS POSITION IN THE



          6   OPERATING SYSTEM MARKET, THAT MICROSOFT STILL HAS THE SAME



          7   INCENTIVE TO OUTBID ANYBODY ELSE FOR THAT.  IT'S CLEARLY



          8   WORTH MORE TO MICROSOFT THAN TO ANYBODY ELSE.



          9             AND SO I GUESS MY REACTION AS AN ECONOMIST IS



         10   PRETTY MUCH THE SAME AS THE WASHINGTON POST'S REACTION,



         11   WHICH IS I'M NOT CLEAR WHY THIS MERGER, IF, IN FACT, IT DOES



         12   GO THROUGH, IS REALLY GOING TO FUNDAMENTALLY CHANGE AOL'S



         13   CALCULUS IN TERMS OF WHETHER OR NOT IT ACCEPTS A SIMILAR



         14   OFFER AFTER JANUARY.



         15             AOL IS NOT IN THE BUSINESS OF PROTECTING CONSUMERS



         16   AGAINST, SHALL WE SAY, PEOPLE CREATING BARRIERS TO ENTRY



         17   INTO THE OPERATING SYSTEM MARKET.  THAT'S MORE THE ANTITRUST



         18   DIVISION'S JOB.  IT'S NOT REALLY THEIR RESPONSIBILITY.



         19   Q.  WELL, LET ME FOCUS ON THE OTHER MARKET THAT WE'VE



         20   IDENTIFIED HERE, NAMELY -- OR YOU'VE IDENTIFIED -- THE



         21   SO-CALLED BROWSER MARKET.  DO YOU THINK A MERGER BETWEEN AOL



         22   AND NETSCAPE HAS ANY RELEVANCE TO YOUR OPINION THAT



         23   MICROSOFT -- THAT THERE IS A SUBSTANTIAL LIKELIHOOD THAT



         24   MICROSOFT WILL GAIN MONOPOLY POWER IN THE BROWSING SOFTWARE



         25   MARKET AS YOU DEFINE THAT MARKET?
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          1   A.  I'M NOT SURE WHAT THE EFFECTS ARE GOING TO BE, IF IT



          2   HAPPENS, IN THE BROWSER MARKET.  THAT'S SOMEWHERE OFF INTO



          3   THE FUTURE.  IT'S CERTAINLY AN INTERESTING DEVELOPMENT.



          4   THIS IS VERY EARLY DAYS TO RESPOND TO THIS ANNOUNCEMENT.



          5   Q.  WELL, LET ME ASK YOU, IF AOL -- DID YOU HAVE AN



          6   UNDERSTANDING PRIOR TO THE MORNING PAPERS THAT AOL WAS



          7   CONSIDERING SWITCHING TO NETSCAPE'S WEB BROWSING SOFTWARE AS



          8   SOON AS IT WOULD BE PERMITTED TO UNDER ITS AGREEMENT WITH



          9   MICROSOFT?



         10   A.  NO.  IT'S SIMPLY MY UNDERSTANDING THAT THE CONTRACT



         11   WAS -- THAT IN JANUARY, THE ISSUE WAS GOING TO BE



         12   RENEGOTIATED.



         13   Q.  WELL, DID YOU CHECK TO SEE WHETHER NETSCAPE WAS TRYING



         14   TO GET INTO THE MIX?



         15   A.  GET INTO THE MIX?



         16   Q.  TO TRY TO CONVINCE AOL THAT AOL SHOULD USE NETSCAPE'S



         17   SOFTWARE INSTEAD OF MICROSOFT'S SOFTWARE?



         18   A.  OH, YES.  I WOULD ASSUME THAT AOL WOULD BE TALKING TO



         19   BOTH MICROSOFT AND NETSCAPE.



         20   Q.  AND IF AOL, FOR SOME REASON -- ANY REASON -- SWITCHED TO



         21   NETSCAPE, WHAT HAPPENS TO THAT GRAPH?



         22   A.  WELL, THE ISSUE IS GOING TO BE WHAT HAPPENS TO THE RUN



         23   RATE AND ALSO PRESUMABLY WHAT HAPPENS TO THE BASE.  WHEN



         24   IT -- SHALL WE SAY, AFTER THE '96 CONTRACT, AOL BASICALLY --



         25   I THINK THE EXPRESSION WAS FORCE-FED IE TO ITS BASE.  AND
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          1   THERE WAS A PERIOD OF OVER ABOUT EIGHT OR NINE MONTHS IN



          2   WHICH IT BASICALLY TRANSFORMED ITS BASE INTO USING IE



          3   TECHNOLOGIES.



          4             SO I THINK, YOU KNOW, YOU WOULD HAVE TO SPECULATE



          5   SOMETHING IN TERMS OF WHAT THEIR BEHAVIOR WOULD BE IN TERMS



          6   OF THE BASE, AND WHAT THEIR BEHAVIOR WOULD BE IN TERMS OF



          7   RUN RATES.  AOL PRESUMABLY HAS SOME IDEA.



          8   Q.  YOU ARE OFFERING THIS COURT TESTIMONY ABOUT THE FUTURE



          9   OF THE BROWSER MARKET.



         10   A.  UH-HUH.



         11   Q.  I AM ASKING YOU WHAT I THINK IS A RELATIVELY SIMPLE



         12   HYPOTHETICAL.



         13   A.  YES.



         14   Q.  IF, FOR WHATEVER REASON, AOL ELECTED TO CHOOSE TO SHIP



         15   NETSCAPE'S BROWSING SOFTWARE INSTEAD OF MICROSOFT'S, DO YOU



         16   THINK IT WOULD AFFECT THE SLOPE OF THAT PLOT?



         17   A.  OF COURSE.



         18   Q.  MATERIALLY?



         19   A.  YES.  THEN YOU WOULD HAVE -- WHAT I AM TRYING TO SAY TO



         20   YOU, SIMPLY IF THEY ELECTED TO SHIP NETSCAPE, THAT'S NOT



         21   ENOUGH.  I WOULD HAVE TO KNOW HOW MUCH THEY WOULD SHIP



         22   NETSCAPE.  I WOULD HAVE TO KNOW WHETHER THEY WOULD MAKE ANY



         23   PARTICULAR EFFORTS TO CHANGE THE BASE.



         24             MY POINT IS -- AND LOOKING AT THIS, IS THAT THE --



         25   YOU KNOW, IT'S NOT AT ALL CLEAR TO ME THAT AOL'S INCENTIVES
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          1   TO DO THAT ARE CHANGED BY THE MERGER WITH NETSCAPE.  AND IF



          2   THEY ARE, I WOULD CERTAINLY BE INTERESTED IN IT, BUT I SEE



          3   NO REASON TO BELIEVE THAT AN OFFER -- THAT IN A SENSE



          4   MICROSOFT WON'T WIN THE BIDDING AGAIN.



          5   Q.  OKAY.  WELL, DOES IT SAY ANYTHING ABOUT THE MARKET OR



          6   THE MARKETS ABOUT WHICH YOU'RE TESTIFYING, THAT MICROSOFT,



          7   THE SO-CALLED MONOPOLIST, IS GOING TO HAVE TO GET IN AND WIN



          8   THE BIDDING AGAIN TO AVOID HAVING THIS GRAPH CHANGE IN A



          9   MATERIAL WAY?



         10   A.  IT SAYS THAT, AS IN MANY MARKETS, THERE ARE OFTEN LARGE



         11   CUSTOMERS.  AOL IS A BIG CUSTOMER, AND IF YOU WANT TO ENTER



         12   INTO AN EXCLUSIVE WITH A BIG CUSTOMER, YOU HAVE TO PAY THEM



         13   SOMETHING, AND IN THIS CASE, SOMETHING FAIRLY SUBSTANTIAL.



         14   Q.  DO YOU REGARD IT AS UNUSUAL -- AN UNUSUAL DEVELOPMENT IN



         15   THE SOFTWARE INDUSTRY THAT TWO OF THE THREE OR FOUR LARGEST



         16   PORTAL SITE OPERATORS ARE GOING TO MERGE AND MAYBE THE



         17   SECOND AND THIRD LARGEST DEVELOPERS OF WEB BROWSING SOFTWARE



         18   ARE GOING TO COMBINE THEIR EFFORTS?  ANYTHING UNUSUAL ABOUT



         19   THAT IN YOUR MIND?



         20   A.  I THINK THAT'S AN ISSUE WHICH PRESUMABLY IS --



         21   Q.  I'M NOT ASKING YOU FOR A LEGAL CONCLUSION, SIR.  I'M



         22   ASKING YOU --



         23   A.  I CAN'T GIVE YOU A LEGAL CONCLUSION.



         24   Q.  I WASN'T ASKING FOR IT.  I WAS ASKING WHETHER YOU THINK



         25   IT SAYS ANYTHING ABOUT THE NATURE OF COMPETITION IN THE
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          1   SOFTWARE INDUSTRY.



          2   A.  WHAT KIND ARE YOU THINKING OF?



          3   Q.  THE QUESTION IS WHETHER YOU'RE THINKING OF ANYTHING, AND



          4   IF SO, WHAT DOES IT SAY TO YOU, IF ANYTHING, ABOUT THE



          5   STRUCTURE OF COMPETITION OR THE NATURE OF COMPETITION IN



          6   THIS BUSINESS?



          7   A.  IN THE BUSINESS AS A WHOLE?  WE'RE LOOKING AT -- YOU'RE



          8   NOW ASKING ME QUESTIONS, AS FAR AS I CAN UNDERSTAND IT, AS



          9   TO WHAT I THINK ABOUT COMPETITION IN THE MARKET FOR -- YOU



         10   MIGHT CALL IT THE PORTAL MARKET.  THAT'S NOT SOMETHING THAT



         11   I'VE LOOKED AT.  I AM SURE THE ANTITRUST DIVISION OR THE FTC



         12   WILL LOOK AT IT.  IT'S CLEARLY PREMATURE FOR ME TO COMMENT



         13   ON THAT.  I HAVE NO IDEA WHAT THE RESPONSE OF THE ANTITRUST



         14   AUTHORITIES IS LIKELY TO BE TO THIS MERGER.



         15   Q.  I AM NOT ASKING YOU THAT, SIR.  I AM ASKING YOU AS AN



         16   ECONOMIST, WHO CLAIMS TO HAVE STUDIED THIS BUSINESS, WHETHER



         17   THE FACT THAT, OVERNIGHT, THE STRUCTURE OF THE MARKETPLACE



         18   CAN CHANGE IN WAYS THAT IT MAY BE CHANGING AT THIS VERY



         19   MOMENT -- WHETHER THAT SAYS ANYTHING TO YOU ABOUT THE NATURE



         20   OF COMPETITION IN SOFTWARE -- NOT NECESSARILY PORTALS, AND



         21   NOT NECESSARILY BROWSING SOFTWARE.



         22   A.  WELL, I DON'T KNOW HOW FAR TO GO OUT ON THIS, BUT, YOU



         23   KNOW, IF THERE WAS A THOUGHT THAT OCCURRED TO ME OVER



         24   BREAKFAST, SHALL WE SAY, IT IS THAT TO THE EXTENT THAT THIS



         25   PARTICULAR MERGER IS, IN FACT, THE RESULT OF MICROSOFT'S
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          1   ACTIONS IN TERMS OF THEIR EXCLUSIVE CONTRACTS AND OTHER



          2   ACTIONS TOWARD NETSCAPE, THAT IT IS UNFORTUNATE TO SEE THE



          3   DISAPPEARANCE OF A FIRM LIKE NETSCAPE, WHICH WAS THE



          4   BRIGHTEST NEW ENTRANCE STAR AS AN INDEPENDENT FIRM IN THIS



          5   AREA.  AND I GUESS SPEAKING PERSONALLY, I RATHER REGRET THAT



          6   THINGS HAVE COME TO THIS PASS.  AND TO THE EXTENT THAT IT'S



          7   BECAUSE OF NETSCAPE HAS, IN FACT, BEEN, YOU KNOW, FORCED TO



          8   THE WALL, THAT'S AN UNFORTUNATE OUTCOME OF WHAT MICROSOFT



          9   HAS BEEN DOING HERE.



         10   Q.  OKAY.  NETSCAPE HAS BEEN FORCED TO THE WALL, YOU SAY?



         11   A.  WELL, I MEAN, IN TERMS OF ITS DECISION WHETHER OR NOT TO



         12   STAY INDEPENDENT OR NOT.  AS I RECALL FROM THE POST, THE



         13   SALE PRICE OF NETSCAPE ITSELF IS $4 BILLION.



         14   Q.  AND ITS STOCK PRICE HAS DOUBLED IN THE LAST MONTH; ISN'T



         15   THAT ALSO RIGHT?



         16   A.  WELL, I DON'T KNOW IF IT'S DOUBLED IN THE PAST MONTH,



         17   BUT, YOU KNOW, WITH RUMORS OF -- I GATHER -- EVERYBODY ELSE



         18   SEEMS TO HAVE KNOWN ABOUT THIS EXCEPT ME -- RUMORS OF ITS



         19   BEING ACQUIRED BY AOL.  BUT THE ISSUE HERE, AS WE ALL KNOW,



         20   IS NOT WHAT IS THE FATE OF NETSCAPE OR THE OWNERS OF



         21   NETSCAPE.  IT'S WHAT'S THE FATE OF CONSUMERS.



         22             IT MAY WELL BE THAT THE FOUNDERS OF NETSCAPE AT



         23   THE END HAVE FOUND A REFUGE, WHETHER IN THE PORTAL MARKET OR



         24   IN ANY OTHER MARKET, BUT THE QUESTION IS WHAT IS THE REFUGE



         25   THAT CONSUMERS OF OPERATING SYSTEMS ARE GOING TO FIND.  AND
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          1   THAT'S THE ISSUE HERE.



          2             NEVERTHELESS, I DO SORT OF REGRET IT.  BUT THAT'S



          3   SORT OF A PERSONAL REACTION.



          4   Q.  OKAY.  WELL, LET'S RETURN JUST TO THIS DOCUMENT FOR A



          5   SECOND.  IF I AM READING IT CORRECTLY, THE RUN RATE FOR



          6   BUSINESSES IS SUBSTANTIALLY LOWER AND IS PROJECTED TO REMAIN



          7   SUBSTANTIALLY LOWER THAN THAT FOR HOME USERS; IS THAT RIGHT?



          8   THE MICROSOFT RUN RATE.



          9   A.  MICROSOFT'S ASSUMPTIONS HERE ARE THAT IT'S CONSIDERABLY



         10   LOWER NOW.  41 PERCENT IS WHAT THEY'VE POPPED INTO THE MODEL



         11   CURRENTLY.  THEIR PROJECTION IS THAT IT WILL RISE PRETTY



         12   DRAMATICALLY.  IF IT RISES BY 50 PERCENT, FROM 41 PERCENT UP



         13   TO 60 PERCENT IN BUSINESSES, THAT'S A PRETTY RAPID RISE,



         14   YES.



         15   Q.  SO THEY ASSUME THAT UNDER WHAT WE CALL THE BASE CASE,



         16   THAT FOUR OUT OF TEN PEOPLE IN THE YEAR 2001 -- FOUR OUT OF



         17   TEN BUSINESS USERS WILL CONTINUE TO USE WEB BROWSING



         18   SOFTWARE THAT IS NOT MADE BY MICROSOFT; ISN'T THAT RIGHT?



         19   A.  NO.



         20   Q.  THAT IS NOT RIGHT, SIR?



         21   A.  NO, THAT'S THE RUN RATE.  YOU'RE TALKING ABOUT THE BASE.



         22   Q.  NO.  NO, SIR.  LOOKING AT THE RUN RATE --



         23   A.  YES.  RUN RATE IS, AS WE'VE HAVE DISCUSSED AT LENGTH,



         24   THE PERCENTAGE OF PEOPLE ACQUIRING NEW INTERNET CONNECTIONS.



         25   IT'S A DEFINITION I'M NOT VERY COMFORTABLE WITH, AS YOU
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          1   KNOW.



          2   Q.  IT IS ASSUMING THAT IN THE YEAR 2001, FOUR OUT OF EVERY



          3   TEN PEOPLE WHO ACQUIRE A NEW INTERNET CONNECTION WILL USE



          4   SOFTWARE NOT MADE BY MICROSOFT; ISN'T THAT RIGHT, SIR?



          5   A.  FOUR OUT OF TEN PEOPLE IN BUSINESS ACQUIRING A NEW



          6   INTERNET CONNECTION WILL ACQUIRE A BROWSER FROM SOMEBODY



          7   OTHER THAN MICROSOFT.  I THINK THAT'S WHAT A 60 PERCENT RUN



          8   RATE FOR MICROSOFT MEANS, YES.



          9   Q.  AND IT SAYS THAT THREE OUT OF TEN HOME USERS WILL STILL



         10   ACQUIRE INTERNET CONNECTIONS THROUGH SOFTWARE OTHER THAN



         11   MICROSOFT'S, RIGHT?  NEW INTERNET CONNECTIONS?



         12   A.  THAT'S WHAT THAT RUN RATE SAYS, YES.



         13   Q.  OKAY.  AND FOCUSING ON THE BUSINESS RUN RATE, THE ZONA



         14   FIGURES WE LOOKED AT BEFORE SAY THAT NETSCAPE NOW HAS



         15   ROUGHLY SIX OUT OF -- ROUGHLY 60 PERCENT OF THE MARKETPLACE,



         16   CORRECT?



         17   A.  WELL, THE ZONA FIGURES -- I MEAN, I JUST DON'T KNOW HOW



         18   TO INTERPRET THE ZONA FIGURES.  THE PERCENTAGE -- NETSCAPE'S



         19   PERCENTAGE CHANGES -- I DO KNOW THIS -- SIGNIFICANTLY,



         20   DEPENDING ON HOW LARGE THE BUSINESS IS.  SO IF YOU DO A



         21   SAMPLE OF VERY LARGE BUSINESSES, YOU WILL GET A HIGHER



         22   NETSCAPE PERCENTAGE.  IF YOU DO SMALL OR MEDIUM BUSINESSES,



         23   YOU WILL GET A LOWER PERCENTAGE.



         24   Q.  WHAT NUMBER WOULD YOU LIKE TO USE, SIR?  WHAT'S YOUR



         25   CURRENT BEST ESTIMATE OF THE RUN RATE IN THE CORPORATE
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          1   MARKET NOW?



          2   A.  MICROSOFT IS ESTIMATING IT'S AT -- FOR IE?



          3   Q.  YES, SIR.



          4   A.  IN THE OVERALL?



          5   Q.  I ASK YOU IN YOURS AND NOT MICROSOFT'S.  IF YOU WANT TO



          6   ADOPT MICROSOFT'S AS THE BEST ESTIMATE, THAT'S FINE.



          7   A.  WE DO NOT HAVE SEPARATE ESTIMATES OF THE CORPORATE



          8   RUN RATE.  MICROSOFT'S ESTIMATE AT THIS POINT IS RISING FROM



          9   41 TO 60 PERCENT.



         10   Q.  IT IS YOUR TESTIMONY THAT IT IS IMPORTANT TO SEPARATE



         11   BUSINESS AND HOME USERS BECAUSE THEY HAVE SEPARATE DEMAND



         12   CHARACTERISTICS AND SEPARATE PURCHASE CHARACTERISTICS?



         13   A.  WELL, IT'S IMPORTANT TO CONSIDER BOTH.



         14   Q.  ARE YOU TELLING ME YOU DON'T HAVE -- YOU DID NOT LOOK



         15   FOR SEPARATE DATA FOR THE CORPORATE MARKETPLACE IN COMPILING



         16   YOUR TESTIMONY?



         17   A.  IN DOING OUR OWN -- THE ADKNOWLEDGE DATA -- THE



         18   ADKNOWLEDGE DATA, WE DID NOT DO SEPARATE CORPORATE AND HOME.



         19   Q.  OKAY.



         20   A.  THERE IS NO REASON TO DO IT.



         21   Q.  NOW, DO YOU THINK THAT A CHANGE -- FOCUSING ON BUSINESS



         22   USERS, A CHANGE FROM ROUGHLY 40 PERCENT -- 41 PERCENT TO 60



         23   PERCENT OVER THE COURSE OF FOUR OF FIVE YEARS INDICATES A



         24   LIKELIHOOD THAT MICROSOFT WILL MAINTAIN -- WILL ATTAIN



         25   MONOPOLY POWER IN WHAT YOU CALL A BROWSER MARKET?
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          1   A.  I'M SORRY.  COULD YOU REPEAT THAT?  I DIDN'T KNOW WHERE



          2   YOU WERE GOING AT THE END.



          3   Q.  DO YOU SEE THE CHANGE FOR THE BUSINESS?



          4   A.  YES.  41 TO 60 PERCENT.



          5   Q.  OVER THE COURSE OF HOW MANY YEARS?



          6   A.  THAT'S TO FISCAL YEAR 2001.



          7   Q.  DO YOU THINK THAT CHANGE INDICATES THAT MICROSOFT IS



          8   GOING TO ATTAIN MONOPOLY POWER IN WHAT YOU CALL THE WEB



          9   BROWSING SOFTWARE MARKET?



         10   A.  WELL, FIRST OF ALL I THINK WE LOOK AT TOTAL BROWSER



         11   MARKETS.  IF YOU WANTED TO LOOK AT EVEN A SMALLER SHARE, YOU



         12   COULD LOOK AT EDUCATION, WHICH IS EVEN SMALLER.  BUT THE



         13   TOTAL SHARE IS A COMBINATION OF HOME, BUSINESS, EDUCATION



         14   AND A NUMBER OF OTHER DIFFERENT AREAS.  EACH ONE OF THOSE



         15   WILL HAVE DIFFERENT SHARES.



         16             WHAT -- THE MOST MEANINGFUL SHARE TO LOOK AT IS



         17   THE OVERALL SHARE IN THE OVERALL MARKET.  AND THAT GRAPH,



         18   FOR EXAMPLE -- I MEAN, IF YOU LOOK AT THAT PARTICULAR



         19   EXHIBIT, WHAT YOU WILL NOTICE, FOR EXAMPLE, IS THAT'S WEB



         20   VIEWING SHARE MODEL FOR THE UNITED STATES.  THE RELEVANT



         21   MARKET IN THIS CASE IS NOT THE UNITED STATES.  IT'S



         22   WORLDWIDE.



         23             IF YOU TAKE THE MICROSOFT MODEL, WHICH, AS I SAY,



         24   IS PRETTY EASY TO DO, AND YOU ASK IN THE MICROSOFT MODEL,



         25   WHAT DO YOU THINK THAT THE BASE CASE SHARE IS GOING TO BE
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          1   FOR WORLDWIDE, THE ANSWER IS, IT'S 67 PERCENT.



          2             SO I THINK WHEN YOU'RE -- YOU WANT TO LOOK AT THAT



          3   PARTICULAR EXHIBIT AND RECOGNIZE THAT THAT ITSELF IS A VERY



          4   CONSERVATIVE STATEMENT AS TO WHAT THE -- WHAT MICROSOFT'S



          5   PROJECTIONS OF ITS OVERALL SHARE IS GOING TO BE IN THE



          6   RELEVANT MARKET.



          7   Q.  LET ME ASK YOU IF YOU THINK -- FOCUS ON YEAR 2001.  DO



          8   YOU THINK HAVING 38 PERCENT OF THE MARKET -- WHAT YOU CALL



          9   THE MARKET FOR WEB BROWSING SOFTWARE -- WILL BE SUFFICIENT



         10   FOR NETSCAPE TO ATTRACT DEVELOPERS TO WHAT YOU CALL ITS



         11   PLATFORM?



         12   A.  WELL, LET'S BACK UP A LITTLE BIT.  TO BEGIN WITH, AS I



         13   SAY, SINCE YOU PRESUMABLY ARE, AS EVERYBODY AGREES, LOOKING



         14   AT A WORLD MARKET, YOU'RE NOT LOOKING AT 62 PERCENT.  YOU'RE



         15   LOOKING AT 67 PERCENT.  SO IF YOU CHANGE THIS FROM U.S. TO



         16   WORLDWIDE, THAT GOES FROM 62 PERCENT TO 67 PERCENT.



         17   Q.  LET'S STOP THERE FOR A SECOND.  HOW MANY DIFFERENT



         18   LANGUAGE VERSIONS OF NETSCAPE'S WEB BROWSING SOFTWARE HAVE



         19   THERE EVER BEEN, SIR?



         20   A.  THERE'S A LARGE NUMBER OF LANGUAGE VERSIONS.  WHY?



         21   Q.  DO YOU KNOW HOW MANY?



         22   A.  OF WHICH?



         23   Q.  OF NETSCAPE'S WEB BROWSING SOFTWARE?



         24   A.  NO.



         25   Q.  HOW MANY OF MICROSOFT'S WEB BROWSING SOFTWARE ARE THERE?
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          1   A.  NO, BUT I IMAGINE IN BOTH CASES, THERE'S A FAIR NUMBER.



          2   Q.  DO YOU UNDERSTAND THAT NETSCAPE HAS APPROXIMATELY



          3   ONE-QUARTER OF THE NUMBER OF LANGUAGES COVERED THAT



          4   MICROSOFT DOES?



          5   A.  NO, BUT --



          6   Q.  HOW MANY COUNTRIES HAS NETSCAPE TRIED TO SELL WEB



          7   BROWSING SOFTWARE IN, SIR?



          8   A.  HOW MANY COUNTRIES --



          9   Q.  YES.



         10   A.  -- HAVE THEY TRIED?  I DON'T KNOW.



         11   Q.  OKAY.  HOW BIG IS NETSCAPE'S WORLDWIDE SALES FORCE FOR



         12   WEB BROWSING SOFTWARE, SIR?



         13   A.  I CAN'T TELL YOU THAT EITHER.



         14   Q.  SO CAN YOU TELL ME WHY YOU THOUGHT YOU COULD JUST FLIP



         15   THIS MODEL INTO A WORLDWIDE MODEL WITHOUT KNOWING SORT OF



         16   SOME OF THE FUNDAMENTALS ABOUT NETSCAPE'S ABILITY TO



         17   DISTRIBUTE AROUND THE WORLD?



         18   A.  SURE.  BECAUSE MICROSOFT DID IT.  IT'S JUST MICROSOFT'S



         19   MODEL.



         20   Q.  OKAY.



         21   A.  I JUST PULLED IT UP ON THE COMPUTER.  AND WHAT HAPPENS



         22   IS, IF YOU PUT IN "U.S.", THAT'S WHAT YOU GET.



         23   ALTERNATIVELY, IT WILL SAY TO YOU, "WHAT ABOUT WORLDWIDE"?



         24   IN WORLDWIDE, IT GIVES YOU A DIFFERENT SORT OF PLOT.  AND



         25   THE PLOT IS THAT IT'S GOING TO GO UP TO 67 PERCENT BY THE
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          1   YEAR 2001, BECAUSE THAT'S THE RELEVANT MARKET IN THIS CASE.



          2             IF YOU REALLY WANT TO TALK ABOUT WHAT'S GOING TO



          3   HAPPEN IN THE YEAR 2001 IN TERMS OF MARKET SHARE, I PRESUME



          4   YOU REALLY WANT TO TALK ABOUT THE WORLDWIDE.  MY ONLY POINT



          5   HERE -- I'M SORRY -- IS TO SAY THAT ALREADY IS A VERY



          6   CONSERVATIVE ESTIMATE OF THE RELEVANT MARKET SHARES IN THE



          7   YEAR 2001.



          8   Q.  OKAY.  HOW MANY USERS ARE THERE OF THE INTERNET



          9   WORLDWIDE TODAY, SIR?



         10   A.  MILLIONS.



         11   Q.  AND IF WE ASSUME 1 MILLION NEW USERS EVERY MONTH BETWEEN



         12   NOW AND 2001, HOW MANY MORE ARE WE ADDING?



         13   A.  MILLIONS.



         14   Q.  OKAY.  DO YOU THINK HAVING 33 PERCENT OF THAT MARKET ON



         15   A CURRENT BASIS IN THE YEAR 2001 WORLDWIDE WILL PROVIDE



         16   SUFFICIENT -- A SUFFICIENT BASIS FOR NETSCAPE TO ATTRACT



         17   DEVELOPERS TO ITS PLATFORM?



         18   A.  THE ISSUE IS -- AND I THINK I DEAL WITH THIS IN THE



         19   DIRECT.  I MEAN, I'M NOT SURE HOW TO ANSWER THAT QUESTION IN



         20   ANY KIND OF SHORT WAY.  MAYBE WE COULD -- CAN YOU BREAK IT



         21   UP?



         22   Q.  I'M NOT SURE HOW I COULD BREAK IT UP INTO SHORTER



         23   COMPONENTS, SIR.  IF YOU CAN TELL ME WHAT THE PROBLEM IS



         24   WITH ANSWERING IT, MAYBE I CAN HELP YOU.



         25   A.  YOU'RE NOW ASKING A QUESTION WHICH, AS I UNDERSTAND IT,
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          1   HAS TO DO WITH INCENTIVES OF DEVELOPERS TO WRITE



          2   APPLICATIONS FOR A PARTICULAR PLATFORM.  WHAT PLATFORM ARE



          3   YOU THINKING OF?



          4   Q.  YOUR TESTIMONY IS THAT THE VICE HERE IS THAT IF



          5   MICROSOFT ATTAINS WHAT YOU CALL A MONOPOLY OF WHAT YOU CALL



          6   THE WEB BROWSING SOFTWARE MARKET, IT WILL FRUSTRATE THE



          7   ABILITY OF NETSCAPE TO HAVE AN ALTERNATIVE PLATFORM FOR



          8   SOFTWARE DEVELOPERS, CORRECT, SIR?



          9   A.  NO.  IT'S A LITTLE MORE COMPLICATED THAN THAT.  THERE



         10   ARE TWO SEPARATE CONCERNS IN THE TESTIMONY.  THE FIRST IS



         11   THE ISSUE AS TO THE EFFECT OF MICROSOFT'S ACTIONS IN TERMS



         12   OF GAINING A HIGH ENOUGH BROWSER SHARE IN TERMS OF THE



         13   ABILITY OR INCENTIVE OF DEVELOPERS TO USE MICROSOFT'S



         14   SPECIFIC TECHNOLOGIES IN SUCH A WAY THAT WILL FRUSTRATE THE



         15   RISE OR THE ABILITY OF COMPETING OPERATING SYSTEMS TO



         16   COMPETE IN THIS MARKET.



         17             THE SECOND IS THE ISSUE AS TO WHETHER OR NOT



         18   MICROSOFT'S ACTIONS MAY EVENTUALLY RESULT IN A BROWSER



         19   MARKET SHARE UNDER WHICH THEY CAN LITERALLY MONOPOLIZE THE



         20   BROWSER MARKET.  THAT'S TWO QUITE SEPARATE MARKET CONCERNS.



         21   Q.  OKAY.  IT IS NOT YOUR TESTIMONY, THEREFORE, THAT



         22   MICROSOFT'S INCREASING SHARE OF WHAT YOU CALL THE BROWSER



         23   MARKET MAKES IT LESS LIKELY THAT NETSCAPE'S SOFTWARE WOULD



         24   SERVE AS A PLATFORM FOR SOFTWARE DEVELOPERS?



         25   A.  WE'VE GOT AT LEAST TWO NOTS HERE.  CAN YOU DO THAT



�

                                                                              80



          1   AGAIN?  IT IS OR IS NOT MY TESTIMONY THAT WHAT?



          2   Q.  IS IT PART OF YOUR TESTIMONY THAT ONE OF THE SUPPOSEDLY



          3   ILL EFFECTS OF MICROSOFT'S INCREASING SHARE OF THE WEB



          4   BROWSING MARKET IS THAT IT WILL MAKE PEOPLE LESS LIKELY TO



          5   WRITE APPLICATIONS TO NETSCAPE'S WEB BROWSING SOFTWARE AS A



          6   PLATFORM?



          7   A.  THE CAVEAT IS NETSCAPE'S WEB BROWSING SOFTWARE AS A



          8   PLATFORM.  AS I THINK WE DISCUSSED EARLIER, THE ISSUE IS NOT



          9   NETSCAPE AS A STAND-ALONE ALTERNATIVE TO WINDOWS.  THE ISSUE



         10   IS NETSCAPE AS -- THE EXISTENCE OF AN INDEPENDENT BROWSER



         11   INDUSTRY SUPPORTING CROSS-PLATFORM STANDARDS IN ENCOURAGING



         12   A SET OF APPLICATIONS WHICH IS LARGE ENOUGH SO THAT SOMEONE



         13   WILL PROVIDE A PLATFORM.  THAT PLATFORM, ALL INDICATIONS



         14   ARE, IS NOT JUST NETSCAPE.  IT IS INDEPENDENT BROWSER; IT IS



         15   A LARGE SET OF APPLICATIONS WHICH ARE CROSS-PLATFORM.  IT IS



         16   PROBABLY A NUMBER OF OPERATING SYSTEMS AT THIS POINT.



         17             THE ALTERNATIVE -- THE CONCERN, IF YOU LIKE, THAT



         18   IS CREATED BY THE INCREASING SHARE BY MICROSOFT OF THE



         19   BROWSER MARKET IS THE FRUSTRATION OF SOMETHING WHICH IS WE



         20   DON'T KNOW FOR CERTAIN EXACTLY WHAT IT'S GOING TO BE.  IT IS



         21   THE EMERGENCE OF EFFECTIVE COMPETITION FOR WINDOWS.



         22   Q.  OKAY.  DO YOU THINK THAT IF SOMEONE HAS ONE-THIRD OF THE



         23   WORLDWIDE MARKET OF ALL INTERNET USERS IN THE YEAR 2001,



         24   THAT THEY WILL BE ABLE TO DO EXACTLY WHAT YOU JUST SAID,



         25   WHICH IS, SAY TO DEVELOPERS, "HEY, WRITE APPLICATIONS TO OUR
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          1   PLATFORM.  A THIRD OF EVERYONE IN THE WHOLE WORLD, TENS OF



          2   MILLIONS OF PEOPLE, USE OUR SOFTWARE TO BROWSE THE WEB;



          3   WRITE CROSS-PLATFORM APPLICATIONS TO OUR PLATFORM"?



          4   A.  THE PROBLEM WITH THAT IS THAT YOU'RE POSITING, ONCE



          5   AGAIN, TWO INCOMPATIBLE PLATFORMS.  WHAT YOU'RE SAYING IS,



          6   "LET'S HAVE A BROWSER OUT THERE THAT HAS 30 PERCENT OF THE



          7   MARKET.  CAN YOU PUT TOGETHER A SECOND INCOMPATIBLE



          8   PLATFORM"?



          9             THAT IS NOT THE CONCERN; THAT'S NOT THE ISSUE.



         10   THE ISSUE IS NOT WHETHER OR NOT SOMEBODY COULD GO OUT THERE



         11   AND WRITE PLATFORMS THAT ARE NON-CROSS-PLATFORM, THAT WOULD



         12   ONLY WORK, SAY, WITH A NETSCAPE BROWSER.



         13             THE ISSUE IS WHAT IS THE INCENTIVE OF PEOPLE TO



         14   WRITE APPLICATIONS THAT ARE TRULY CROSS-PLATFORM, SO THAT



         15   IT'S NOT A QUESTION OF HAVING TWO INCOMPATIBLE SYSTEMS, BUT



         16   RATHER THAT MULTIPLE OPERATING SYSTEMS CAN FUNCTION,



         17   COMPETING HEAD TO HEAD AGAINST EACH OTHER, WHERE THOSE



         18   OPERATING SYSTEMS HAVE ACCESS TO THE SAME SET OF



         19   CROSS-PLATFORM APPLICATIONS.



         20             I HAVE NOT CONSIDERED OR THOUGHT ABOUT WHAT ARE



         21   THE OPPORTUNITIES IN THE YEAR 2001 FOR A COMPLETELY



         22   INCOMPATIBLE NEW PLATFORM BASED ON NETSCAPE, BECAUSE THAT IS



         23   NOT THE MODEL THAT WE'RE TALKING ABOUT.  WE'RE TALKING ABOUT



         24   AN ALTERNATIVE TO WINDOWS OPERATING SYSTEM, WHICH IS



         25   SPECIFICALLY BUILT ON CROSS-PLATFORM APPLICATIONS, NOT ON
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          1   APPLICATIONS THAT ARE SPECIFIC TO, SAY, A NETSCAPE OR SOME



          2   OTHER OPERATING SYSTEM.



          3   Q.  CAN YOU TELL ME HOW AN OPERATING SYSTEM COULD BE BUILT



          4   ON CROSS-PLATFORM APPLICATIONS?  WHAT DOES THAT MEAN?



          5   A.  YES, IF APPLICATIONS ARE WRITTEN IN JAVA.



          6   Q.  OKAY.  AND IF AN APPLICATION IS WRITTEN IN JAVA, DOESN'T



          7   IT RUN ON WINDOWS?



          8   A.  YES.



          9   Q.  OKAY.  SO A DEVELOPER TODAY CAN WRITE A CROSS-PLATFORM



         10   APPLICATION IN JAVA AND KNOW THAT IT WILL RUN ON ALL WINDOWS



         11   MACHINES, CORRECT?



         12   A.  THAT'S MY UNDERSTANDING, YES.



         13   Q.  OKAY.  AND IT WILL ALSO RUN -- TO THE EXTENT NETSCAPE'S



         14   SOFTWARE CAN RUN APPLICATIONS, IT WILL RUN ON THAT, RIGHT?



         15   A.  THAT'S CORRECT.  AND THAT IS THE GOAL.



         16   Q.  OKAY.  AND TELL ME WHAT IT IS ABOUT MICROSOFT'S CONDUCT



         17   THAT FRUSTRATES THAT GOAL IF THEY ALL -- ALL OF THESE



         18   WONDERFUL CROSS-PLATFORM APPLICATIONS ALREADY RUN ON



         19   WINDOWS, AS WELL AS ON WHAT YOU CALL THE ALTERNATIVE



         20   PLATFORMS?



         21   A.  AS I THINK THE DIRECT GOES INTO SOME LENGTH, THE ISSUE



         22   IS WHETHER OR NOT MICROSOFT CAN PERSUADE OR INDUCE



         23   DEVELOPERS TO ADOPT TECHNOLOGIES THAT ARE WINDOWS-SPECIFIC.



         24   AND IN DOING SO, THOSE APPLICATIONS WILL NO LONGER BE



         25   CROSS-PLATFORM IN THE SENSE THAT THEY WOULD HAVE TO BE
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          1   PORTED TO AN ALTERNATIVE OPERATING SYSTEM.



          2   Q.  AND WHAT WOULD IT TAKE TO CONVINCE PEOPLE TO WRITE TRULY



          3   CROSS-PLATFORM APPLICATIONS, IN YOUR ESTIMATION, SIR?



          4   A.  THAT'S THE SAME THING AS SAYING TO ME, "WHAT DOES IT



          5   TAKE TO PERSUADE PEOPLE TO WRITE IN PURE JAVA"?



          6   Q.  THAT'S RIGHT.  DOES IT TAKE A PARTICULAR MARKET SHARE?



          7   DOES IT TAKE A PARTICULAR NUMBER OF USERS WHO WANT THEM?



          8   WHAT'S THE DEMAND FACTOR THAT YOU NEED TO HAVE?



          9   A.  THE CRITICAL ELEMENT THAT MICROSOFT IN ITS DOCUMENTS



         10   RAISES IS THE BROWSER SHARE.  MICROSOFT DOCUMENTS, IN TERMS



         11   OF WHETHER OR NOT PEOPLE ARE GOING TO WRITE APPLICATIONS



         12   THAT ARE CROSS-PLATFORM, TALK ABOUT WINNING THE BROWSER,



         13   QUOTE, WAR AS A WAY TO DETERMINE EXACTLY THAT QUESTION.



         14   Q.  NOW WE'RE BACK FULL CIRCLE, SIR.  MY QUESTION TO YOU IS,



         15   IS IT YOUR TESTIMONY THAT IF NETSCAPE -- WHICH YOU SAY IS A



         16   STRONG SUPPORTER OF THESE CROSS-PLATFORM APPLICATIONS,



         17   CORRECT?



         18   A.  YES.



         19   Q.  IF NETSCAPE HAS A THIRD OF THE WORLD MARKET IN THE YEAR



         20   2001, IS IT YOUR TESTIMONY THAT THEY WILL NOT BE ABLE TO



         21   CONVINCE DEVELOPERS TO WRITE CROSS-PLATFORM APPLICATIONS?



         22   A.  I DON'T KNOW HOW GOOD MY OPINION IS, BUT I CAN TELL YOU



         23   WHAT THE MICROSOFT'S DOCUMENTS STATE THAT MICROSOFT'S



         24   OPINION IS.



         25   Q.  I WANT YOUR OPINION, SIR.
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          1   A.  MY OPINION IS THAT IF I CAN SEE A MICROSOFT DOCUMENT



          2   THAT SAYS -- AND I HATE TO QUOTE BECAUSE MY MEMORY IS NOT



          3   PERFECT, BUT THIS IS A FAIRLY RECENT MICROSOFT DOCUMENT THAT



          4   BASICALLY SAYS THAT WE HAVE WON OUR GOAL IN TERMS OF OUR



          5   BROWSER SHARE IS NOW REACHING THE POINT AT WHICH WE HAVE



          6   WRESTED CONTROL, IF YOU LIKE, OF THE STANDARDS PROCESS.



          7             MICROSOFT ITSELF APPEARS TO BELIEVE THAT ITS



          8   CURRENT, QUOTE, SUCCESSES IN THE BROWSER MARKET AND ITS



          9   PROJECTED SHARE INDICATE THAT IT THINKS THAT IT HAS OR WILL



         10   SHORTLY WIN THE BROWSER WAR IN THE SENSE IT'S CRITICAL TO IT



         11   IN TERMS OF FRUSTRATING A CROSS-PLATFORM CHALLENGE.



         12             SO I AM NOT A -- YOU KNOW, IT SEEMS TO ME



         13   PERFECTLY REASONABLE TO SAY I LOOK AT MICROSOFT'S BEHAVIOR.



         14   I LOOK AT THEM INCURRING AN ENORMOUS AMOUNT OF EFFORT AND



         15   COST TRYING TO ACHIEVE A GOAL WHICH THEY EXPRESS VERY



         16   CLEARLY AS THEIR GOAL.  I SEE DOCUMENTS THAT SAY, "WE ARE



         17   DOING VERY WELL IN ACHIEVING THIS GOAL."  I SEE DOCUMENTS



         18   THAT SAY, "WE THINK FOR ALL INTENTS AND PURPOSES WE HAVE



         19   ALREADY WON."



         20             AND ON THE BASIS OF THAT, IT SEEMS LEGITIMATE FOR



         21   ME TO CONCLUDE THAT, YES, INDEED, THEIR SHARE OF THE BROWSER



         22   MARKET AND THEIR ANTICIPATED FUTURE SHARE OF THE MARKET IS,



         23   IN FACT, LARGE ENOUGH SO THAT THEY CAN, IN FACT, FRUSTRATE



         24   THAT CROSS-PLATFORM THREAT.



         25   Q.  OKAY.  DID YOU TEST THAT PROPOSITION EMPIRICALLY?  I
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          1   KNOW YOU CREDITED MICROSOFT'S DOCUMENTS, AT LEAST AS YOU



          2   INTERPRETED THEM, BUT DID YOU GO OUT AND SEE WHETHER, IN



          3   FACT, THESE KIND OF NUMBERS WOULD DO WHAT YOU SAY MICROSOFT



          4   THINKS THEY WILL?



          5   A.  I DON'T KNOW HOW MICROSOFT CAME TO THE CONCLUSIONS IT



          6   DID.  I HAVE SEEN MICROSOFT DOCUMENTS WHICH ARE, FOR



          7   EXAMPLE, E-MAILS FROM DEVELOPERS THAT SAY THINGS LIKE "OUR



          8   INTEREST IN WRITING APPLICATIONS THAT USE MICROSOFT-SPECIFIC



          9   TECHNOLOGIES AND, THEREFORE, ARE NOT CROSS-PLATFORM, ARE, IN



         10   FACT, SENSITIVE TO THE BROWSER SHARE."



         11             THERE'S ONE IN PARTICULAR THAT I RECALL, BACK WHEN



         12   MICROSOFT'S BROWSER SHARE WAS ONLY 12 PERCENT, WAS A



         13   DEVELOPER WRITING TO MICROSOFT, OR E-MAILING, OR WHATEVER



         14   THAT SAYS, "BOY, NOT MUCH OF AN INCENTIVE TO USE



         15   MICROSOFT-SPECIFIC TECHNOLOGIES IF YOU ONLY HAVE 12 PERCENT



         16   OF THE BROWSER MARKET."



         17             THEY NOW HAVE AT LEAST 50 PERCENT -- PERHAPS



         18   MORE -- HEADING RAPIDLY FOR 70.  I CONCLUDE THAT PEOPLE'S



         19   INCENTIVE TO USE NON CROSS-PLATFORM TECHNOLOGIES IS GREATLY



         20   INCREASED.



         21   Q.  SO I TAKE IT YOU HAVE COMPARED THE RATE AT WHICH THESE



         22   CROSS-PLATFORM APPLICATIONS WERE BEING WRITTEN THREE YEARS



         23   AGO, TWO YEARS AGO, ONE YEAR AGO, AND TODAY?



         24   A.  NO.



         25   Q.  BUT WOULDN'T THAT BE THE WAY TO TEST THIS HYPOTHESIS OF
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          1   YOURS?



          2   A.  I DON'T KNOW HOW MICROSOFT HAS ARRIVED AT ITS



          3   CONCLUSIONS THAT THEY ARE WINNING, AND PERHAPS MICROSOFT



          4   HAS -- AS FAR AS I KNOW, THERE ARE NO DATA AVAILABLE THAT



          5   WOULD TEST THAT.  I HAVE NOT SEEN ANY.



          6   Q.  IT STRIKES ME AS SOMEWHAT CREDULOUS THAT YOU SIMPLY



          7   BELIEVED WHAT MICROSOFT SAID AND DIDN'T GO OUT AND TRY TO



          8   FIGURE OUT THE NUMBER OF APPLICATIONS.  DID YOU LOOK FOR



          9   THAT KIND OF DATA?



         10   A.  THERE ARE SOME DATA AVAILABLE ON APPLICATIONS THAT ARE



         11   OUT THERE.  I HAVE NOT SEEN -- AND AS FAR AS I KNOW, IT'S



         12   NOT AVAILABLE -- WHAT IS HAPPENING TO THE RATE OF USE OF



         13   JAVA APPLICATIONS, EXCEPT MY UNDERSTANDING IS IT'S GROWING.



         14   Q.  DOESN'T SUN MICROSYSTEMS KEEP TRACK OF THAT AS THE



         15   LARGEST PROPONENTS OF JAVA IN THE WORLD, THAT BEING THE



         16   NUMBER OF JAVA APPLETS OR APPLICATIONS THAT EXIST?



         17   A.  I THINK -- I DON'T KNOW THE ANSWER TO THAT QUESTION,



         18   WHETHER THEY DO OR DON'T.



         19   Q.  DID YOU EVER THINK TO ASK SUN?



         20   A.  ME PICK UP THE PHONE AND CALL SUN?  NO.



         21   Q.  OR CALL YOUR FRIENDS IN THE DEPARTMENT OF JUSTICE OR THE



         22   ANTITRUST BUREAU OF THE NEW YORK STATE ATTORNEY GENERAL'S



         23   OFFICE AND ASK THEM TO ASK?



         24   A.  NO.



         25   Q.  DID YOU LOOK AT THE EXTENT TO WHICH OTHER OPERATING
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          1   SYSTEMS -- THESE NICHE PLAYERS OR FRINGE PLAYERS -- WERE



          2   ABLE TO ATTRACT DEVELOPERS, EVEN THOUGH THOSE DEVELOPERS



          3   COULD NOT MAKE USE OF MICROSOFT-SPECIFIC TECHNOLOGIES, AS



          4   YOU CALL THEM?



          5   A.  I'VE LOOKED AT, TO SOME EXTENT, LINUX, BE OS, AND MOST



          6   NOTABLY, OF COURSE, IN TERMS OF PAST HISTORY, OS/2 IN TERMS



          7   OF THEIR ABILITY TO ACQUIRE APPLICATIONS WRITTEN



          8   SPECIFICALLY.  OS/2, OF COURSE, IS THE CASE THAT WE -- SINCE



          9   WE'VE BEEN THERE, WE CAN LOOK AT THE OS/2 EXPERIENCE IN



         10   TERMS OF THE DIFFICULTY, SHALL WE SAY, OF GETTING PEOPLE TO



         11   WRITE APPLICATIONS.



         12             MR. LACOVARA:  YOUR HONOR, I HAVE A SERIES OF



         13   EXHIBITS I WANT TO SHOW THE WITNESS AT THIS POINT, BUT I SEE



         14   WHAT THE CLOCK TELLS ME.



         15             THE COURT:  LET'S TAKE OUR NOONTIME RECESS.  WE



         16   WILL RESUME AT 2:00.



         17             MR. LACOVARA:  THANK YOU, YOUR HONOR.



         18             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED



         19   FOR LUNCH AT 12:25 P.M.)
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