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         1                    P R O C E E D I N G S



         2                 CONTINUED CROSS-EXAMINATION



         3  BY MR. WARDEN:



         4  Q.   GOOD AFTERNOON, MR. COLBURN.



         5  A.   GOOD AFTERNOON.



         6  Q.   DID YOU DISCUSS YOUR TESTIMONY WITH ANYONE DURING THE



         7  LUNCHEON RECESS?



         8  A.   I HAD SOME GENERAL, NONSUBSTANTIVE DISCUSSIONS WITH



         9  MY COUNSEL, AND A BRIEF CONVERSATION WITH MY WIFE.



        10  Q.   ALSO NONSUBSTANTIVE?



        11           THE COURT:  THAT'S A PRIVILEGED COMMUNICATION.



        12           THE WITNESS:  I THINK I GOT TO TAKE THE FIFTH ON



        13  THAT ONE.



        14  BY MR. WARDEN:



        15  Q.   MR. COLBURN, I WOULD LIKE TO REQUEST THAT AT THE NEXT



        16  BREAK YOU CONTACT YOUR OFFICE TO SEE IF YOU CAN OBTAIN,



        17  EITHER THIS AFTERNOON OR BY TOMORROW MORNING, CERTAIN



        18  SPECIFIC ITEMS OF INFORMATION.



        19           FIRST, THE TOTAL ANNUAL PAYMENTS MADE BY AOL TO



        20  OEM'S FOR EACH FISCAL YEAR 1995 THROUGH 1998.



        21           SECOND, FOR THE FISCAL YEARS 1996 AND 1997, THE



        22  TOTAL NUMBER OF NEW SUBSCRIBERS TO AOL, THE NUMBER FROM



        23  OEM ICONS AND THE NUMBER FROM THE OLS FOLDER.



        24  A.   AND FOR FISCAL YEAR '98?



        25  Q.   I THINK YOU HAVE GIVEN US THOSE, BUT IF YOU CAN GET�
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         1  THEM IN MORE ACCURATE FORM, THAT WOULD BE GOOD AS WELL.



         2           THE COURT:  HOW LONG IS THAT LIKELY TO TAKE?



         3           THE WITNESS:  I THINK WE COULD CERTAINLY HAVE IT



         4  BY THE MORNING.



         5           MR. WARDEN:  I THINK IT SHOULD BE FAIRLY EASY,



         6  YOUR HONOR, BUT I'M NOT WORKING AT AOL.



         7           THE COURT:  WELL, IN ORDER TO GET THIS PROCESS



         8  EXPEDITED, WHY DON'T WE JUST TAKE A BRIEF RECESS TO CALL.



         9           MR. WARDEN:  OKAY.  THANK YOU, YOUR HONOR.



        10           THE COURT:  DID YOU TAKE HIS DEPOSITION?



        11           MR. WARDEN:  YES, HIS DEPOSITION WAS TAKEN, BUT I



        12  DON'T THINK THOSE NUMBERS WERE SORT OF ESTABLISHED AT THE



        13  DEPOSITION.



        14           THE COURT:  ALL RIGHT.  LET'S TAKE A FIVE-MINUTE



        15  RECESS, AND IF YOU COULD CALL AND GET THE PROCESS STARTED,



        16  COULD YOU DO THAT?



        17           THE WITNESS:  I CAN TRY FOR SURE.



        18           THE COURT:  WOULD THAT EXPEDITE IT?



        19           THE WITNESS:  I GUESS IT WOULD HELP, SURE.



        20           THE COURT:  ALL RIGHT.



        21           MR. WARDEN:  THANK YOU, YOUR HONOR.



        22           THE COURT:  FIVE MINUTES.



        23           (BRIEF RECESS.)



        24           MR. WARDEN:  THANK YOU, YOUR HONOR.  THE



        25  WITNESS'S COUNSEL, MR. SIMS, HAS ADVISED ME THAT THEY HOPE�
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         1  TO HAVE THAT INFORMATION BY THE AFTERNOON RECESS.



         2           THE COURT:  WONDERFUL.



         3           MR. WARDEN:  THANK YOU.



         4  BY MR. WARDEN:



         5  Q.   MR. COLBURN, IS IT YOUR TESTIMONY THAT AOL WOULD HAVE



         6  DISTRIBUTED INFERIOR TECHNOLOGY TO ITS MILLIONS OF



         7  SUBSCRIBERS SIMPLY TO GET INTO THE OLS FOLDER?



         8  A.   NO, IT IS NOT.



         9  Q.   ISN'T IT TRUE THAT AOL WAS IMPRESSED IN JANUARY 1996



        10  WITH WHAT IT CALLED THE AMAZING ARRAY OF COOL INTERNET



        11  TECHNOLOGIES UNDER DEVELOPMENT AT MICROSOFT?



        12  A.   I DON'T RECALL THAT TERMINOLOGY, BUT I DO KNOW WE



        13  THOUGHT THAT MICROSOFT HAD DONE A NICE JOB IN



        14  COMPONENTIZING THEIR BROWSER AND GETTING THEIR ACT



        15  TOGETHER AND LAUNCHING A BROWSER INTO THE MARKETPLACE.



        16  Q.   AND ISN'T IT TRUE THAT AOL AGREED WITH MICROSOFT THAT



        17  NETSCAPE'S WEB-BROWSING SOFTWARE HAD SEVERE ARCHITECTURAL



        18  HANDICAPS BECAUSE IT WAS MONOLITHIC AS OPPOSED TO MODULAR?



        19  A.   THE ISSUES WITH--FROM MY VIEW--THE ISSUES WITH THE



        20  NETSCAPE ARCHITECTURE WAS THAT BECAUSE OF THE WAY IT WAS



        21  PUT TOGETHER, IT DID NOT LEND ITSELF EASILY TO



        22  INTEGRATION, OR AT LEAST AS EASILY AS THE MICROSOFT, FOR



        23  AT LEAST THE WINDOWS 95 PLATFORM.



        24           MR. WARDEN:  I ASK TO PLACE BEFORE THE WITNESS



        25  GOVERNMENT EXHIBIT 38.  IS THIS IN EVIDENCE?�
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         1           THE COURT:  GOVERNMENT EXHIBIT 28?



         2           MR. WARDEN:  YES.



         3           (PAUSE.)



         4           MR. WARDEN:  IT HAS BEEN RECEIVED, I'M ADVISED,



         5  YOUR HONOR.



         6           (DOCUMENT HANDED TO THE WITNESS.)



         7  BY MR. WARDEN:



         8  Q.   WHO IS OR WHAT IS, IF THERE IS A DIFFERENCE, NAVISOFT



         9  AS THE SENDER OF THIS MESSAGE?



        10  A.   NAVISOFT IS THE SCREEN NAME FOR DAVID COLE, A FORMER



        11  EXECUTIVE OF AMERICA ONLINE, INC.



        12  Q.   AND WHAT WAS HIS POSITION AT THE TIME?



        13  A.   HE WAS A SENIOR EXECUTIVE AT THE TIME, AND HIS DUTIES



        14  INCLUDED OUR DIGITAL CITY EFFORT, ITS LOCATION CONTENT



        15  HEADING THAT UP.  HE WAS ALSO IN CHARGE OF OUR ANS



        16  PROJECT, WHICH WAS WHEN WE WERE PROVIDING NETWORK



        17  INFRASTRUCTURE AND NETWORK BACKBONE, AND THEN HE DID



        18  SPECIAL PROJECTS FOR STEVE CASE, OUR CEO.



        19  Q.   THANK YOU.



        20           MR. WARDEN:  YOUR HONOR, I NOTE THAT THIS IS A



        21  DIFFERENT DAVID COLE THAN THE ONE WHO IS AT MICROSOFT AND



        22  WHOM YOUR HONOR IS FAMILIAR WITH FROM HIS PRIOR APPEARANCE



        23  HERE.  THERE ARE TWO PEOPLE, SAME NAME.  TWO PEOPLE.  THE



        24  DAVID COLE WHO USES THE NAVISOFT E-MAIL TAG...



        25           THE COURT:  HE WAS WITH AOL AT THE TIME?�
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         1           THE WITNESS:  AT THE TIME OF THIS?



         2           THE COURT:  YES.



         3           THE WITNESS:  DAVID COLE?  CORRECT.



         4  BY MR. WARDEN:



         5  Q.   AND THIS IS DATED SUNDAY, JANUARY 21ST, 1996, AND IT



         6  IS ADDRESSED TO, AMONG OTHERS, YOU AND STEVE CASE; IS THAT



         7  CORRECT?



         8  A.   THAT IS CORRECT.



         9  Q.   AND IN IT, MR. COLE REPORTS HIS IMPRESSIONS OF



        10  THURSDAY'S SESSION WITH GATES--THAT WOULD BE BILL GATES, I



        11  TAKE IT?



        12  A.   YES, THAT'S CORRECT.



        13  Q.   BRAD SILVERBERG, JOHN LUDWIG, BRAD CHASE, CHRIS



        14  JONES, BEN SLIVKA AND OTHERS.



        15           DO YOU SEE THAT?



        16  A.   I DO SEE THAT.



        17  Q.   I DIRECT YOUR ATTENTION TO THE FIRST NUMBERED



        18  PARAGRAPH WHICH BEGINS, "AS EXPECTED, THEY HAVE AN AMAZING



        19  ARRAY OF COOL INTERNET-CENTRIC TECHNOLOGY UNDER



        20  DEVELOPMENT."



        21           DO YOU SEE THAT?



        22  A.   I DO.



        23  Q.   WAS THAT YOUR IMPRESSION AS WELL FROM THE THURSDAY



        24  SESSION?



        25  A.   I DON'T BELIEVE I WAS AT THE THURSDAY SESSION, SO--�
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         1  Q.   OKAY.



         2  A.   --I DON'T REALLY HAVE AN IMPRESSION OF IT.



         3  Q.   THANK YOU.



         4           AND THEN IT GOES ON, "THEY ALLEGEDLY HAVE 700



         5  DEVELOPERS FOCUSED ON EFFORTS RANGING FROM THE EXPLORER



         6  BASED ON SPYGLASS TO SHELLVIEW.



         7           DO YOU KNOW WHAT SHELLVIEW IS NOW KNOWN AS, BY



         8  CHANCE?



         9  A.   NO, I DO NOT.



        10  Q.   OKAY.  LET'S GO ON TO NUMBERED PARAGRAPH TWO.



        11           "NETSCAPE WAS POSITIONED AS A COMPANY THAT MERELY



        12  SELLS FREE SOFTWARE WITH SEVERE ARCHITECTURAL HANDICAPS,



        13  MONOLITHIC VERSUS MODULAR, HTML BASED VERSUS FILE BASED.



        14  THEY ARE RIGHT.  FURTHER, THEY BELIEVE THESE FLAWS WILL



        15  ULTIMATELY AND INEVITABLY RESULT IN NETSCAPE'S DEMISE."



        16           IN THE VERY SHORT AND BLUNT SENTENCE THERE, "THEY



        17  ARE RIGHT," ISN'T MR. COLE EXPRESSING HIS AGREEMENT WITH



        18  MICROSOFT'S DESCRIPTION OF NETSCAPE AS A COMPANY THAT



        19  MERELY SELLS FREE SOFTWARE WITH SEVERE ARCHITECTURAL



        20  HANDICAPS?



        21  A.   I MEAN, I HATE TO INTERPRET HIS LANGUAGE.  I WOULD BE



        22  DOING THE SAME THING YOU WOULD DO, READING THE SENTENCE



        23  AND GIVING IT SOME MEANING AGAINST WHAT PRECEDES IT AND



        24  FOLLOWS IT.



        25  Q.   OKAY.  WELL, YOU WERE ONE OF ONE OF THE ADDRESSEES OF�
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         1  IT, WHICH I WAS NOT, AND YOU HAVE TO READ COMMUNICATIONS



         2  FROM YOUR BUSINESS COLLEAGUES IN ORDER TO DO YOUR JOB,



         3  DON'T YOU?



         4  A.   THAT'S CORRECT.



         5  Q.   OKAY.  NOW, WHAT DOES THIS MEAN TO YOU?



         6  A.   MY UNDERSTANDING OF WHAT WAS BEING SAID HERE IS THAT,



         7  AND AS I HAVE TESTIFIED EARLIER, WE REALLY FOUND THAT THE



         8  MICROSOFT TECHNOLOGY LENT ITSELF TO EASIER INTEGRATION, AT



         9  LEAST ON A FASTER TIME SCALE, AND SPECIFICALLY RELATING TO



        10  THE WINDOWS 95 PLATFORM, AND I DON'T THINK THERE IS



        11  CONTROVERSY OVER THAT.



        12  Q.   LET'S GO ON TO NUMBERED PARAGRAPH THREE--



        13           MR. WARDEN:  --WHICH YOUR HONOR WAS REFERRED TO



        14  IN THE GOVERNMENT'S OPENING STATEMENT, AS YOU MAY RECALL.



        15  BY MR. WARDEN:



        16  Q.   "GATES DELIVERED A CHARACTERISTICALLY BLUNT QUERY.



        17  HOW MUCH DO WE NEED TO PAY YOU TO SCREW NETSCAPE?  THIS IS



        18  YOUR LUCKY DAY."



        19           NOW, YOU WEREN'T AT THE MEETING, SO YOU DON'T



        20  KNOW WHETHER HE SAID THAT OR NOT; IS THAT CORRECT?



        21  A.   THAT'S CORRECT.



        22  Q.   WHO DID ATTEND THE MEETING, IF YOU KNOW, FROM AOL?



        23  A.   MY BEST GUESS ON THAT WOULD BE AT LEAST DAVID COLE



        24  AND STEVE CASE.  WHETHER WE HAD TECHNOLOGISTS THERE AS



        25  WELL, I WOULD THINK WE WOULD.  MY GUESS WOULD BE SENIOR�
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         1  PEOPLE, MAYBE CONNORS AS WELL, MAYBE APPLEMAN.



         2  Q.   THANKS.



         3           NOW, IN FACT, IN YOUR ULTIMATE AGREEMENT WITH



         4  MICROSOFT, MICROSOFT MADE NO CASH PAYMENT TO AOL, DID IT?



         5  A.   IN OUR MARCH '96 AGREEMENTS?



         6  Q.   THAT'S CORRECT.



         7  A.   NO, THERE WAS NO CASH PAYMENT.



         8  Q.   WHO IS OR WAS, IN 1995, BILL HAWKINS?



         9  A.   HE WAS AND IS AN ENGINEER AT AMERICA ONLINE.  I MEAN,



        10  HE DOES NOT HAVE THE TITLE OF ENGINEER, BUT HE HAS A



        11  BACKGROUND OF AN ENGINEER AND DOES VARIOUS THINGS.



        12  Q.   AND IS HE PART OF THE GROUP OF TECHNOLOGISTS, OR



        13  WHATEVER YOU CALL THEM IN ONE OF YOUR RECENT ANSWERS THAT



        14  YOU WERE REFERRING TO, PROBABLY WOULD HAVE GONE TO THE



        15  MEETING WITH--ON THE THURSDAY--WITH GATES, ET AL.?  I



        16  MEAN, IS HE THE TYPE OF PERSON?



        17  A.   YES, I BELIEVE HE WAS INVOLVED IN THE DUE DILIGENCE



        18  AROUND LOOKING AT OUR BROWSER OPTIONS.  WHETHER HE WAS AT



        19  THAT MEETING, I DON'T KNOW.



        20           MR. WARDEN:  I OFFER WHAT HAS BEEN PRE-MARKED AS



        21  DEFENDANT'S EXHIBIT 1728.  AND THE TOP OF IT, IT BEARS



        22  BATES NUMBERS 1169 THROUGH 1173.  THE TOP OF THE COVER



        23  PAGE SAYS FROM MCONNORS.  THE ANSWER I'M INTERESTED IN IS



        24  THE ONE BELOW THAT WHICH SAYS DATE, WEDNESDAY, NOVEMBER 1,



        25  1995, AND IT'S FROM BILL HAWKINS TO DAVID BUTLER AND�
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         1  MCONNORS.



         2  BY MR. WARDEN:



         3  Q.   BOTH BUTLER AND CONNORS ARE OR WERE THEN EMPLOYED AT



         4  AOL; IS THAT NOT CORRECT?



         5  A.   CAN YOU REPEAT THAT, PLEASE?



         6  Q.   BOTH DAVE BUTLER AND MCONNORS WERE AT THAT TIME



         7  EMPLOYED AT AOL?



         8  A.   YES, THEY WERE.



         9           THE COURT:  ANY OBJECTION?



        10           MR. BOIES:  NO OBJECTION, YOUR HONOR.



        11           THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 1728



        12  IS ADMITTED.



        13                         (DEFENDANT'S EXHIBIT NO. 1728 WAS



        14                          ADMITTED INTO EVIDENCE.)



        15  BY MR. WARDEN:



        16  Q.   I DIRECT YOUR ATTENTION TO THE FIRST PARAGRAPH OF



        17  TEXT OF MR. HAWKINS'S E-MAIL, WHICH READS, "I WAS NOT VERY



        18  IMPRESSED WITH THE NETSCAPE CREW AND THEIR TECHNOLOGY



        19  PITCHED TO US OCTOBER 25, 1995."



        20           HE CONTINUES, WITH VARIOUS THOUGHTS AND



        21  RECOMMENDATIONS, "NETSCAPE APPEARS TO BE AN NIH SHOP."



        22           WHAT DOES NIH STAND FOR, IF YOU KNOW?



        23  A.   I THINK IT'S LIKE THE--



        24  Q.   NOT INVENTED HERE?



        25  A.   NO.�
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         1  Q.   NO?



         2  A.   THAT'S NOT WHAT I THINK OF IT AS.



         3  Q.   OKAY.



         4  A.   BUT I THINK OF IT IN THE CONTEXT OF, AGAIN, COMING



         5  BACK TO A MORE MONOLITHIC APPROACH TO PROGRAMMING.



         6  Q.   OKAY.  HE CONTINUES, "THERE APPEARS TO BE NO PLAN TO



         7  SUPERSET DIVERSE, YET COMPELLING, INTERNET STANDARDS."



         8  AND THEN, "CRUCIALLY, NETSCAPE IS IGNORING THE FACT THAT



         9  VERSION 3.0 OF MICROSOFT'S INTERNET EXPLORER DUE OUT NEAR



        10  THE FIRST OF THE YEAR WILL BRING THE VBX/OCX REVOLUTION TO



        11  GROUPWARE BY ENABLING A MYRIAD OF VB APPLETS AND THEIR KIN



        12  TO BE EMBEDDED WITHIN HTML DOCUMENTS."



        13           DO YOU SEE THAT?



        14  A.   I CERTAINLY DO.



        15  Q.   WAS INFORMATION OF THAT NATURE REPORTED TO YOU AND



        16  MR. CASE DURING THIS PERIOD FROM NOVEMBER 1995 THROUGH THE



        17  SIGNING OF THE MICROSOFT CONTRACT IN MARCH 1996?



        18  A.   WELL, STEVE IS EVENTUALLY COPIED ON THIS E-MAIL, SO



        19  HE--MR. CASE--SO HE HAD THAT INFORMATION.  I DO NOT APPEAR



        20  TO BE COPIED ON IT, BUT I CERTAINLY RECEIVED GENERAL



        21  REPORTS OF WHAT OUR THINKING WAS OF NETSCAPE VERSUS



        22  MICROSOFT FROM A TECHNOLOGY STANDPOINT.



        23  Q.   AND IF WE GO ON TO THE NEXT PAGE, THE FIRST FULL



        24  PARAGRAPH ON THAT PAGE, AT THE BEGINNING READS, "THE



        25  NETSCAPE CLIENT HAS A VERY MONOLITHIC ARCHITECTURE."  I�

                                                           14



         1  THINK WE'VE DISCUSSED THAT.



         2           "AS FAR AS CREATING A DLL GOES, THE NETSCAPE



         3  ARCHITECTURE IS WORSE THAN OURS WAS A YEAR AGO, AS THEY



         4  STILL HAVE NOT DONE ANY SIGNIFICANT OLE 2 COMPONENTIZATION



         5  WORK FOR OLE SERVER FUNCTIONALITY."



         6           AND IT CONTINUES WITH OTHER COMMENTS.  THE



         7  ARCHITECTURE OF YOURS THAT'S REFERRED TO, I TAKE IT, IS



         8  THE BOOKLINK?



         9  A.   I ASSUME THAT TO BE THE CASE.



        10  Q.   AND THE BOOKLINK IS WHAT YOU WERE TRYING TO IMPROVE



        11  UPON, WAS IT NOT?



        12  A.   WE WERE LOOKING FOR ALTERNATIVES, YES.



        13  Q.   LET'S GO TO THE THIRD PAGE, BEGINNING ON THE THIRD



        14  LINE, "NETSCAPE IS NOT REALLY SHOWING ANY SORT OF



        15  TECHNICAL LEADERSHIP HERE."  ALSO, "NETSCAPE OWES THE



        16  WORLD A STORY ABOUT HOW PLUG-INS ARE TO BE DISTRIBUTED AND



        17  SOLD.  TO MEET OUR UI CUSTOMIZED-ABILITY REQUIREMENTS,



        18  NETSCAPE NEEDS TO PROVIDE US WITH A TWO-COMPONENT BROWSER



        19  CODE BASE, A BROWSER ENGINE AND A COMPLETELY MODULAR UI



        20  COMPONENT."



        21           DOES UI REFER TO USER INTERFACE?



        22  A.   THAT'S MY UNDERSTANDING, YES.



        23  Q.   DID NETSCAPE PROVIDE TO YOU AT THAT TIME A



        24  TWO-COMPONENT BROWSER CODE BASE, AN ENGINE, AND A



        25  COMPLETELY MODULAR UI COMPONENT?�
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         1  A.   WELL, AGAIN, A LOT OF THIS IS TECHNICAL SPEAK, SO I



         2  GOT TO PUT IT IN WHAT I THINK IS MY OWN INTERPRETATION.



         3           NETSCAPE DID PROMISE TO DELIVER US AN INTEGRATED



         4  BROWSER, IF THAT'S WHAT THE QUESTION IS.



         5  Q.   IN THE FUTURE.



         6  A.   CORRECT.



         7  Q.   THEY DIDN'T HAVE ONE AT THE TIME?



         8  A.   NO, THEY DID NOT.



         9  Q.   IN FACT, DIDN'T THEY END UP SIGNING A CONTRACT WITH



        10  YOU THAT OBLIGATED THEM TO CREATE A COMPONENTIZED BROWSER



        11  AT YOUR EXPENSE?



        12  A.   SUBSEQUENT TO OUR MARCH AGREEMENT?



        13  Q.   NO, IN MARCH.



        14  A.   YES.



        15  Q.   THE MARCH '96 AGREEMENT.



        16  A.   YES, THEY DID.



        17  Q.   AND HAVE THEY EVER PERFORMED THAT OBLIGATION?



        18  A.   NO, THEY DID NOT, AND THE REASON THAT THEY GAVE FOR



        19  THAT WAS DUE TO MICROSOFT ENDING UP WITH THE DEFAULT



        20  BROWSER, THEY THOUGHT IT WAS SORT OF A MISAPPROPRIATION OF



        21  THEIR RESOURCES DUE TO THE FIGHT THEY WERE IN WITH IE IN



        22  TRYING TO WIN THE BROWSER WAR, SO TO SPEAK.



        23  Q.   BUT AOL WAS OBLIGATED TO PAY THE COST OF DOING THAT



        24  WORK, WASN'T IT?



        25  A.   THAT'S CORRECT.  HOWEVER, AS YOU KNOW, TECHNICAL�
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         1  RESOURCES ARE SCARCE, AND THERE IS ALWAYS ONLY SO MANY



         2  GOOD TECHNICIANS UP AT ANY COMPANY TO WORK ON CRITICAL



         3  ITEMS.



         4  Q.   GOING ON DOWN ON PAGE THREE TO THE BOTTOM OF THE



         5  PARAGRAPH WE WERE JUST IN, THE LAST SENTENCE APPEARS TO



         6  READ, "BTW, I DO NOT SEE NETSCAPE EVER MOVING TO THIS



         7  TWO-COMPONENT ARCHITECTURE ON THEIR OWN MUCH LESS BY MID



         8  '96, AS THEY VIEW THEMSELVES ONLY AS AN OS-LIKE



         9  CONTAINER."



        10           DO YOU KNOW WHAT'S MEANT BY "OS-LIKE CONTAINER"?



        11  A.   WELL, OS STANDS FOR OPERATING SYSTEM, IN MY MIND.



        12  Q.   RIGHT.  AND WHAT IS AN OS-LIKE CONTAINER?



        13  A.   NOT CLEAR TO ME.



        14  Q.   IF I WERE TO SUGGEST THAT THAT MEANS SOMETHING INTO



        15  WHICH THINGS ARE EMBEDDED RATHER THAN SOMETHING THAT IS



        16  EMBEDDED INTO OTHERS THINGS, WOULD THAT HAVE ANY MEANING



        17  TO YOU IN THIS CONNECTION?



        18  A.   NO.  IT WOULDN'T GIVE ME GREAT ADDITIONAL CLARITY,



        19  NO.



        20  Q.   THANKS.



        21           GO TO THE TOP OF THE NEXT PAGE, WOULD YOU,



        22  PLEASE, "AND WITH THEIR MONOLITHIC ARCHITECTURE AND THREE



        23  PLATFORM (CLIENT) FANTASY, NETSCAPE WILL PROBABLY RUN



        24  SLOWER AND SLOWER HERE AS TIME GOES ON."



        25           DO YOU RECALL ANY OF YOUR TECHNICAL PEOPLE�
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         1  REPORTING A CONCLUSION OF THAT NATURE TO YOU?



         2  A.   NO.



         3           AGAIN, WHAT I RECALL IS THE FOCUS ON THE



         4  MONOLITHIC ARCHITECTURE, AND THAT BECAUSE OF MICROSOFT'S



         5  COMPONENTIZATION, AT LEAST FOR WIN95, THEY WERE GOING TO



         6  GET THERE FASTER AND EASIER--



         7  Q.   DO YOU HAVE ANY IDEA--



         8  A.   --THAN NETSCAPE.



         9  Q.   I'M SORRY.



        10  A.   I'M SORRY.



        11  Q.   DO YOU HAVE ANY IDEA OF WHAT'S MEANT BY "THREE



        12  PLATFORM CLIENT FANTASY"?



        13  A.   WELL, "THREE PLATFORM CLIENT" MIGHT MEAN WINDOWS 95,



        14  WINDOWS 16, AND MAC.  "FANTASY," I THINK, SPEAKS FOR



        15  ITSELF.



        16           MR. WARDEN:  I NOW ASK TO SHOW THE WITNESS AND



        17  OFFER WHAT HAS BEEN MARKED AS DEFENDANT EXHIBIT 1746.



        18           (DOCUMENT HANDED TO THE WITNESS.)



        19           MR. WARDEN:  THIS IS AN E-MAIL FROM MARC



        20  ANDREESSEN TO STEVE CASE, AND A REPLY FROM STEVE CASE, AND



        21  BOTH MESSAGES ARE DATED DECEMBER 12, 1995.  IT CONSISTS OF



        22  TWO PAGES, BATES NUMBER 278 AND 279.



        23           MR. BOIES:  NO OBJECTION.



        24           THE COURT:  DEFENDANT'S EXHIBIT 1746 IS ADMITTED.



        25                         (DEFENDANT'S EXHIBIT NO. 1746 WAS�
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         1                          ADMITTED INTO EVIDENCE.)



         2  BY MR. WARDEN:



         3  Q.   I DIRECT YOUR ATTENTION TO THE FIRST PARAGRAPH.



         4  ACTUALLY, IT LOOKS LIKE IT'S MAYBE THREE E-MAILS, BUT IN



         5  ANY EVENT, THAT FIRST PARAGRAPH OF THE MESSAGE THAT STARTS



         6  IN THE MIDDLE OF THE FIRST PAGE, WHICH IS FROM STEVE CASE



         7  TO MARC ANDREESSEN.



         8           DO YOU SEE THAT?



         9  A.   YES, I DO.



        10  Q.   WHICH READS, "I SHOULD ADD THAT THE MOST"--AND BY THE



        11  WAY, THIS WAS ALL COPIED TO YOU, AMONG OTHERS, WAS IT NOT?



        12  IF YOU LOOK AT THE TOP?



        13  A.   YEAH--YES.



        14  Q.   "I SHOULD ADD THAT THE MOST SIGNIFICANT CONCERN AT



        15  THIS POINT IS ONE YOU CAN BE PERSONALLY HELPFUL ON, WHICH



        16  IS THE CUSTOM DLL DEVELOPMENT."



        17           DLL STANDS FOR DYNAMICALLY LINKED LIBRARIES?



        18  A.   I THINK I TESTIFIED EARLIER THAT'S MY UNDERSTANDING.



        19  Q.   OKAY.  AND THAT'S ANOTHER WAY OF REFERRING TO



        20  COMPONENTIZATION, IS IT NOT?



        21  A.   WHAT I TAKE IT TO MEAN IS IT REFERS TO THE



        22  INTEGRATION.  I THINK THERE IS PROBABLY OTHER WAYS TO DO



        23  THE INTEGRATION AND COMPONENTIZATION, SO WHEN I--I THINK



        24  OF DLL SYNONYMOUS WITH INTEGRATION.



        25  Q.   OKAY.  THANKS.�
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         1           IT CONTINUES, "THERE ARE CONCERNS HERE ABOUT THE



         2  STATE OF THE SOURCE CODE, SPECIFICALLY IS IT WRITTEN IN



         3  THE MODULAR/LAYERED FASHION AND WELL-DOCUMENTED OR IS IT



         4  MONOLITHIC/SPAGHETTI CODE?"



         5           NOW, ISN'T IT A FACT THAT AOL CONCLUDED THAT



         6  NETSCAPE'S CODE WAS NOT MODULAR AND LAYERED AND



         7  WELL-DOCUMENTED BUT A MONOLITHIC/SPAGHETTI CODE?



         8  A.   I THINK WE DID CONCLUDE THAT IT WAS MONOLITHIC, AND



         9  IT APPEARS THAT MARK GOES ON, WHICH HE DOES AND BARKSDALE



        10  DID AS WELL, TO SAY THEY WOULD DO WHATEVER THEY NEEDED TO



        11  DO TO MAKE IT OR CAUSE IT TO BE INTEGRATED WITH OUR--



        12  Q.   HAS?



        13  A.   --ITEM.



        14  Q.   I'M SORRY.  PLEASE...



        15  A.   THAT'S IT.



        16  Q.   HAS NETSCAPE YET RELEASED COMPONENTIZED BROWSING



        17  SOFTWARE?



        18  A.   THERE--TO MY UNDERSTANDING, THERE IS A BETA VERSION



        19  OF AN INTEGRATED BROWSER THAT'S AVAILABLE.



        20  Q.   OKAY.  NO COMMERCIAL RELEASE.



        21  A.   NO WHAT THEY REFER TO AS GOLDEN MASTERS, THAT'S



        22  CORRECT.



        23  Q.   AND WHEN YOU REFER TO--DID YOU SAY, AN



        24  INTEGRATED--HOW DID YOU DESCRIBE IT?  WHAT THEY HAVE IN



        25  BETA IS AN INTEGRATED WHAT?�
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         1  A.   BROWSER.



         2  Q.   INTEGRATED BROWSER.  IS THAT THE SAME THING AS A



         3  COMPONENTIZED OR MODULAR BROWSER?



         4  A.   NO.  WHAT COMPONENTIZED OR MODULAR MEANS TO ME IS HOW



         5  IT'S "ARCHITECTED" SO THAT YOU CAN TAKE PIECES OFF.  IT'S



         6  LIKE BUILDING BLOCKS, IF YOU WILL.  AND COMPONENTIZATION



         7  IS ONE THING THAT LENDS ITSELF EASIER TO DOING DIFFERENT



         8  KINDS OF PROGRAMMING WITH IT LIKE INTEGRATION.



         9  Q.   LIKE INTEGRATION.  SO, WHEN YOU SAY THEY HAVE AN



        10  INTEGRATED BROWSER, WHAT IS THEIR BROWSER INTEGRATED WITH?



        11  A.   WELL, IT WOULD BE INTEGRATED WITH THE AOL CLIENT.



        12  Q.   I SEE.  THEY HAVE PROVIDED AOL A BETA VERSION OF A



        13  BROWSER THAT COULD BE INTEGRATED WITH THE AOL CLIENT; IS



        14  THAT CORRECT?



        15  A.   TO MY UNDERSTANDING, CORRECT.



        16  Q.   NOW, HOW ABOUT FOR OTHER PURPOSES?  HAVE THEY



        17  RELEASED ANY KIND OF COMPONENTIZED--EVEN IN BETA--ANY KIND



        18  OF COMPONENTIZED OR MODULAR BROWSER?



        19  A.   I DON'T KNOW THE ANSWER TO THAT.



        20           MR. WARDEN:  I NOW SHOW THE WITNESS AND OFFER



        21  WHAT HAS BEEN PRE-MARKED AS DEFENDANT'S EXHIBIT 1342,



        22  WHICH IS ANOTHER SERIES OF E-MAILS, THE ONE AT THE TOP,



        23  THE LAST ONE BEING FROM STEVE CASE, JANUARY 24, 1996, TO A



        24  NUMBER OF PEOPLE, INCLUDING THE WITNESS.  THE ONE BELOW



        25  THAT IS FROM BILL HAWKINS.�
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         1           MR. BOIES:  NO OBJECTION, YOUR HONOR.



         2           THE COURT:  DEFENDANT'S 1342 IS ADMITTED.



         3                         (DEFENDANT'S EXHIBIT NO. 1342 WAS



         4                          ADMITTED INTO EVIDENCE.)



         5  BY MR. WARDEN:



         6  Q.   YOU WERE ONE OF THE ADDRESSEES OF THIS E-MAIL,



         7  CORRECT, MR. COLBURN?



         8  A.   FROM STEVE CASE?



         9  Q.   YES.



        10  A.   YES.



        11  Q.   AND IN FACT, MR. CASE FORWARDED MR. HAWKINS'S E-MAIL



        12  TO YOU AND THE OTHER ADDRESSEES OF THE CASE E-MAIL, DID HE



        13  NOT?



        14  A.   YES, HE DID.



        15  Q.   THANK YOU.



        16           AND HIS BRIEF MESSAGE, MR. CASE, YOUR CEO SAYS,



        17  "FROM A PURE TECHNOLOGY STANDPOINT, IT DOES LOOK LIKE



        18  MICROSOFT MAY WIN THIS ONE."



        19           DID YOU HAVE ANY DISAGREEMENT WITH MR. CASE WHEN



        20  HE MADE THAT STATEMENT IN JANUARY 1996?



        21  A.   NO.  THE OPERATIVE PART OF THIS, WHICH I LOOK AT, IS



        22  THE NEXT SENTENCE WHERE IT SAYS, "COUPLED WITH



        23  THAT--COUPLED WITH THEIR DISTRIBUTION MUSCLE, THAT



        24  NETSCAPE CLEARLY HAS AN UPHILL BATTLE."  SO THE WAY I



        25  LOOKED AT IT WAS, IT WAS A CLOSE CALL ON THE TECHNOLOGY,�
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         1  BUT WOULD PUT IT OVER THE TOP WAS THE FACT OF THE



         2  DISTRIBUTION ON THE DESKTOP OR AS YOU LIKE TO SAY, ON THE



         3  ONLINE SERVICE--IN THE ONLINE SERVICES FOLDER.



         4  Q.   DOES MR. CASE SAY IT WAS A CLOSE CALL ON THE



         5  TECHNOLOGY OR ANYTHING REMOTELY RESEMBLING IT WAS A CLOSE



         6  CALL ON THE TECHNOLOGY?



         7  A.   WELL, YOU HAVE TO REMEMBER I WORKED WITH MR. CASE DAY



         8  TO DAY ON THIS, AND WHAT I TAKE FROM THIS IS, (A) MY



         9  UNDERSTANDING IN WORKING WITH HIM, AND IT DOES SAY



        10  MICROSOFT MAY WIN, WHICH IS HARDLY A RINGING ENDORSEMENT.



        11  Q.   OKAY.  LET'S GO ON DOWN TO MR. HAWKINS'S, THE



        12  TECHNOLOGIST'S, E-MAIL, AND PARTICULARLY THAT PART UNDER



        13  TECHNOLOGY NOTES, BEGINNING WITH NUMBER ONE, "INTERNET



        14  EXPLORER VERSION 3.0, IE 3, IS A SOPHISTICATED,



        15  COMPONENTIZED BROWSING ENVIRONMENT THAT SUPPORTS OLE



        16  CUSTOM CONTROLS, OCX'S.  THIS OCX SUPPORT, TOGETHER WITH



        17  UPCOMING RELEASES OF VISUAL C AND VISUAL BASIC TOOLS WILL



        18  ENABLE THE RAPID MIGRATION OF MANY VISUAL C (VC) AND



        19  VISUAL BASIC (VB) APPLETS TO THE IE 3 ENVIRONMENT."



        20           DO YOU RECALL BEING SO ADVISED AT THAT TIME?



        21  A.   I MEAN, I CERTAINLY GOT A COPY OF THIS E-MAIL, BUT



        22  THAT EXACT LANGUAGE DOESN'T HOLD WITH ME.



        23  Q.   ALL RIGHT.  HE CONTINUES, "THE EFFECT OF EASILY



        24  MOVING MANY OF THE THOUSANDS OF VC AND VP APPLETS TO THE



        25  INTERNET WILL BE PROFOUND AND WILL PUT THE PLATFORM�

                                                           23



         1  PROMISE OF NETSCAPE PLUG-INS AND JAVA TO AN EARLY TEST."



         2           DO YOU KNOW WHAT THAT MEANS?



         3  A.   I WOULD BE SPECULATING.



         4  Q.   NUMBER TWO, "IE 3 IS TOTALLY CONFIGURABLE."



         5           DO YOU KNOW WHAT THAT MEANS?



         6  A.   AGAIN, THAT WOULD BRING ME BACK TO THE



         7  COMPONENTIZATION.



         8  Q.   AMONG OTHER THINGS, THIS MEANS THAT WOULD BE ABLE TO



         9  COMPLETELY--I ASSUME "WE" WAS LEFT OUT--BE ABLE TO



        10  COMPLETELY BRAND OUR VERSION OF THE I E 3 USER INTERFACE.



        11  BY CONTRAST, NETSCAPE INSISTS ON BRANDING THEIR BROWSER



        12  USER INTERFACE."



        13           DO YOU RECALL THAT MICROSOFT WAS WILLING TO



        14  ACCOMMODATE YOUR DESIRE TO BRAND AND NETSCAPE WAS NOT?



        15  A.   NETSCAPE, TO MY UNDERSTANDING EVENTUALLY CAME OFF OF



        16  THIS ISSUE, BUT I THINK AT THE TIME THIS IS A CORRECT



        17  REFLECTION OF THE STATE OF AFFAIRS.



        18  Q.   LET'S GO DOWN TO NUMBER FOUR, "AS THE UI BRANDING



        19  OPPORTUNITIES INDICATE, THE IE 3 COMPONENT ARCHITECTURE



        20  ENABLES MICROSOFT TO BE AGNOSTIC ABOUT WHETHER IE 3 IS A



        21  CONTAINER OR IS CONTAINED."



        22           DO YOU KNOW WHAT THAT MEANS?



        23  A.   NOT REALLY.



        24  Q.   HE DOES CONCLUDE IN THE LAST SENTENCE, DOES HE NOT,



        25  THAT "THE NS ARCHITECTURE WILL MAKE DLL-EMBEDDED BROWSER�
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         1  CREATION MUCH MORE DIFFICULT"?



         2  A.   I DON'T THINK THERE IS ANY ARGUMENT WITH THAT,



         3  ESPECIALLY FOR THE WIN95 PLATFORM, AT LEAST.



         4  Q.   LET'S GO TO THE THIRD PAGE, SPECIFICALLY ITEM NUMBER



         5  12, "MICROSOFT IS VERY INTERESTED IN SUPPORTING ART,



         6  PROVIDED WE GIVE MICROSOFT RIGHTS TO FREELY DISTRIBUTE THE



         7  ART PLAYER."



         8           WHAT WAS ART?



         9  A.   WE HAD RECENTLY ACQUIRED A COMPANY CALLED JOHNSON



        10  GRACE, AND THEY HAD SOME DECOMPRESSION--OR COMPRESSION,



        11  ACTUALLY, TECHNOLOGY WHICH WE USED TO MAKE THINGS GO



        12  FASTER WITH OUR CLIENT, AND WE SUPPORTED THAT, AND IT WAS



        13  SHORT TERM REFERRED TO AS ART.  I THINK IT WAS PUBLISHING



        14  DE--COMPRESSION, NOT DECOMPRESSION.



        15  Q.   AND MICROSOFT'S SOFTWARE ALSO SUPPORTED IT; IS THAT



        16  CORRECT?



        17  A.   WE HAD ASKED MICROSOFT TO SUPPORT IT, AND THEY SEEMED



        18  WILLING TO DO SO, BUT AS I RECALL, WHEN WE ACTUALLY WENT



        19  TO IMPLEMENT THIS AFTER SIGNING THE AGREEMENT, WE NEVER



        20  GOT ART SUPPORT FOR ONE REASON OR ANOTHER.



        21  Q.   WAS ART NEEDED TO VIEW CONTENT WITHIN THE AOL SERVICE



        22  ITSELF?



        23  A.   YES, BUT THAT WOULD HAVE BEEN IN OUR PROPRIETARY, AS



        24  YOU REFERRED TO IT, CLIENT.  THIS WAS MORE TO EXTEND IT



        25  ONTO THE INTERNET.  WE WERE LOOKING FOR SUPPORT TO THESE�
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         1  PROTOCOLS, IF YOU WILL, OR FROM MICROSOFT OR NETSCAPE OR



         2  WHOEVER WE WERE GOING TO ENTER INTO THE BROWSER



         3  RELATIONSHIP WITH.



         4           MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND



         5  OFFER DEFENDANT'S EXHIBIT 1731, MARKED FOR IDENTIFICATION,



         6  THE TOP OF WHICH IS A MESSAGE FROM DCOLE ON FEBRUARY 8TH,



         7  AND RIGHT BELOW THAT A FORWARDED MESSAGE, WHICH IS THE



         8  PART TO WHICH I WILL REFER, DATED TUESDAY, FEBRUARY 6TH,



         9  1996, FROM DGANG TO THE WITNESS, MR. CASE, MR. COLE AND



        10  OTHERS, BEGINNING WITH BATES NUMBER 1011 AND ENDING WITH



        11  1014.



        12           MR. BOIES:  NO OBJECTION, YOUR HONOR.



        13           THE COURT:  DEFENDANT'S 1731 IS ADMITTED.



        14                         (DEFENDANT'S EXHIBIT NO. 1731 WAS



        15                          ADMITTED INTO EVIDENCE.)



        16  BY MR. WARDEN:



        17  Q.   MR. CASE--MR. COLBURN, WHO IS STOERRLE, IF I'M



        18  PRONOUNCING THAT PROPERLY?



        19  A.   I DON'T KNOW.



        20  Q.   YOU'VE ALREADY TOLD ME WHO DGANG IS.  COULD YOU TELL



        21  ME AGAIN?



        22  A.   AT THAT TIME HE WAS A VICE PRESIDENT.  HE



        23  SUBSEQUENTLY BECAME A SENIOR VICE PRESIDENT, BUT HE WAS A



        24  VICE PRESIDENT IN CHARGE OF PRODUCT DEVELOPMENT.



        25  Q.   OKAY.  THIS READS AT THE OUTSET, "NOTES FROM�
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         1  STOERRLE, A BIG NETSCAPE SUPPORTER UNTIL YESTERDAY."



         2           IT CONTINUES, "WINDOWS TEAM HAS FINISHED AND



         3  COMPILING FINAL REPORT AND ANALYSIS.  THEY SEEM TO BE VERY



         4  MUCH IN THE MICROSOFT CAMP, AND AFTER MY FIRST COUPLE OF



         5  REVIEWS WITH THE TEAM, IT IS VERY CLEAR MICROSOFT HAS



         6  THEIR LONG-TERM ACT TOGETHER IN THIS SPACE."  DO YOU SEE



         7  THAT?



         8  A.   I DO.



         9  Q.   AND THAT'S FROM MR. GANG, I GUESS.  THE WINDOWS TEAM



        10  WAS WHAT?



        11  A.   WAS THAT A QUESTION?



        12  Q.   YES.  WHAT WAS THE WINDOWS TEAM?



        13  A.   IT APPEARS TO BE PART OF THE--WELL, IT'S A LITTLE BIT



        14  UNCLEAR.  IT COULD BE ONE OF TWO THINGS, I GUESS.  ONE, IT



        15  COULD BE THE DUE DILIGENCE TEAM THAT WENT TO LOOK AT THE



        16  BROWSER; AND TWO, I GUESS IT COULD BE THE PEOPLE THAT WERE



        17  CREATING THE AOL CLIENT SOFTWARE TO WORK WITH WINDOWS.



        18  Q.   OKAY.  IF YOU LOOK AT THE NEXT PARAGRAPH, IT REFERS



        19  TO A MACINTOSH REVIEW.



        20  A.   RIGHT.



        21  Q.   SO THAT SUGGESTS YOUR LATTER DEFINITION WAS PROBABLY



        22  RIGHT, DOESN'T IT?



        23  A.   HARD TO TELL.  IT COULD BE--THE TEAM MIGHT HAVE BEEN



        24  A COMPONENT OF THAT, OR IT COULD HAVE BEEN THE BOOKLINK



        25  TEAM JUST FOCUSED ON BROWSER DEVELOPMENT FOR DIFFERENT�
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         1  PLATFORMS.



         2  Q.   TURNING TO THE NEXT PAGE OF THIS DOCUMENT, WE HAVE A



         3  NOTE FROM BOB.



         4           DO YOU KNOW WHO BOB IS?



         5  A.   NO, I DO NOT.  I MEAN, I MAY KNOW WHO BOB IS, BUT THE



         6  SCREEN NAME DOESN'T TELL ME WHO IT IS.



         7  Q.   OKAY.  AND THIS REPORTS ON A SESSION WITH MICROSOFT



         8  ON FEBRUARY 5TH, AND IT SAYS, "HAWKINS IS PREPARING A



         9  THOROUGH REPORT ON EXACTLY WHAT WAS DISCUSSED, BUT I



        10  WANTED TO TOUCH BASE BY TUESDAY MORNING AS AGREED.  NOT



        11  KNOWING MUCH ABOUT WHAT MICROSOFT WANTED TO DO FOR US



        12  BEFORE TODAY, I WENT IN HEAVILY BIASED TOWARDS NETSCAPE'S



        13  TECHNOLOGY, BUT I LEFT SQUARELY IN MICROSOFT'S CAMP."



        14           NOW, WERE YOU ADVISED TO THAT EFFECT BY YOUR



        15  TECHNICAL PEOPLE AT AOL DURING THE PERIOD OF THE FIRST



        16  THREE MONTHS OF 1996?



        17  A.   WELL, I--IT LOOKS LIKE I RECEIVED A COPY OF THIS



        18  E-MAIL, AND I'M SURE I READ IT, AND I WAS ADVISED



        19  GENERALLY, AS I SAID, WHAT PEOPLE'S REACTION TO THE DUE



        20  DILIGENCE ON THE TECHNOLOGY SIDE...



        21           THE COURT:  HOW DO YOU KNOW YOU GOT A COPY OF IT?



        22           THE WITNESS:  WELL, IT LOOKED TO ME, IF YOU LOOK



        23  AT THE--NOT THE TOP OF THE FIRST PAGE BUT IN THE MIDDLE OF



        24  THE FIRST PAGE, IT LOOKS LIKE DGANG IS FORWARDING THIS.  I



        25  MEAN, IT'S HARD TO FOLLOW IT, AND I ASSUME HE'S ATTACHING�
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         1  THE OTHER PAGES.  ON IT, IT SAYS FORWARDED MESSAGE AT THE



         2  BOTTOM, SO I ASSUME WHEN HE SENT IT TO ME HE FORWARDED THE



         3  ENTIRE DOCUMENT OTHER THAN DCOLE PUTTING IT INTO HIS



         4  SECRETARY'S FILE.



         5           THE COURT:  ALL RIGHT.



         6  BY MR. WARDEN:



         7  Q.   AND DKRJJ IS YOU?



         8  A.   YEAH, STILL IS.



         9  Q.   LET'S GO TO THE LAST PAGE OF THIS MEMORANDUM.



        10  A.   THE BOB E-MAIL?



        11  Q.   YES, RIGHT, THE BOB E-MAIL.



        12           THE NEXT TO THE LAST PARAGRAPH BEGINNING WITH THE



        13  SECOND SENTENCE, "BECAUSE OF THE REASONS OUTLINED ABOVE



        14  REGARDING MFC/OLE, GREATER EXPERTISE IN DLL AND CUSTOM



        15  CONTROL DEVELOPMENT, ALONG WITH THE PLAN TO USE A TEAM



        16  DEVELOPERS, I HAVE A MUCH HIGHER DEGREE OF CONFIDENCE IN



        17  MICROSOFT'S ABILITY TO MEET THESE DATES THAN NETSCAPE'S."



        18           IT CONTINUES, "THOUGH OBVIOUSLY THERE ARE MANY



        19  COMPLEX ISSUES AT PLAY, MICROSOFT WOULD BE THE CLEAR



        20  CHOICE ON THE DLL," WHICH WE'VE DISCUSSED.



        21           "FROM A PERSONAL STANDPOINT, I ALSO FOUND THE



        22  MICROSOFT FOLKS A BETTER FIT TO OUR CULTURE THAN THE



        23  NETSCAPE FOLKS.  THERE SIMPLY WAS NO TECHNOLOGICAL ELITISM



        24  IN EVIDENCE TODAY.  THIS WAS A ROLL UP YOUR SLEEVES AND



        25  DIVE IN TYPE OF SESSION.  IN MEETINGS WITH NETSCAPE I GOT�
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         1  THE IMPRESSION THAT SENIOR MANAGEMENT'S DISTRUST OF AOL



         2  HAD SEEPED DOWN INTO THE RANKS, BUT I NOTICED NO HINT OF



         3  THAT AT MICROSOFT.  THE DEVELOPERS REALLY SEEM TO BELIEVE



         4  THEY'RE IN THE BUSINESS OF DELIVERING ENABLING TECHNOLOGY



         5  TO PARTNERS."



         6           NOW, IN THE COURSE OF YOUR DEALING WITH BOTH



         7  COMPANIES, MICROSOFT AND NETSCAPE, AT THE END OF '95,



         8  BEGINNING OF '96 LEADING UP TO THE MARCH CONTRACTS, DID



         9  YOU GET THE IMPRESSION THAT SENIOR MANAGEMENT AT NETSCAPE



        10  DISTRUSTED AOL?



        11  A.   NO.



        12  Q.   DID YOU THINK NETSCAPE WAS GUILTY OF OR WAS



        13  CHARACTERIZED BY TECHNOLOGICAL ELITISM?



        14  A.   AGAIN, I DIDN'T GET TOO INVOLVED WITH THE



        15  TECHNOLOGISTS, BUT I DO RECALL CONVERSATIONS ABOUT THEM



        16  HAVING SOME LEVEL OF ARROGANCE OR ELITISM, AND THAT MIGHT



        17  ONLY BE NATURAL SINCE THEY HAD THE LEADING BROWSER AT THE



        18  TIME AND WERE PRETTY FAR AHEAD IN THE RACE WITH MICROSOFT



        19  ON THE BROWSER, WITH MICROSOFT REALLY JUST INTRODUCING, SO



        20  MICROSOFT WAS PLAYING A LITTLE BIT OF A CATCHUP GAME FROM



        21  A BROWSER'S STANDPOINT.



        22  Q.   AND YOU DON'T KNOW WHAT THE AUTHOR, MR. BOB, COULD



        23  HAVE MEANT BY TALKING ABOUT SENIOR MANAGEMENT, THAT



        24  NETSCAPE'S DISTRUST OF AOL?



        25  A.   I WOULD BE SPECULATING.  NOT EVEN KNOWING WHO BOB�

                                                           30



         1  IS--



         2  Q.   OKAY.



         3  A.   --IT'S DIFFICULT TO SAY.



         4           MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND



         5  OFFER DEFENDANT'S EXHIBIT 1730, WHICH BEARS BATES NUMBERS



         6  801 AND 802, AND WAS PROVIDED TO US BY COUNSEL FOR AOL



         7  AFTER THE WITNESS WAS DEPOSED ON OCTOBER 3RD.



         8           MR. BOIES:  NO OBJECTION, YOUR HONOR.



         9           THE COURT:  DEFENDANT'S EXHIBIT 1730 IS ADMITTED.



        10                         (DEFENDANT'S EXHIBIT NO. 1730 WAS



        11                          ADMITTED INTO EVIDENCE.)



        12  BY MR. WARDEN:



        13  Q.   DO YOU RECOGNIZE THE INITIALS AND THE HANDWRITING IN



        14  THE UPPER RIGHT-HAND CORNER?  AT LEAST THEY LOOK LIKE



        15  INITIALS.



        16  A.   I WOULD BE GUESSING.



        17  Q.   DAVID COLE, PERHAPS?



        18  A.   PERHAPS.



        19  Q.   NOW, DOESN'T THIS CHART COMPARING NETSCAPE AND



        20  MICROSOFT BROWSING SOFTWARE SHOW THAT IN EVERY CATEGORY IN



        21  WHICH A WINNER IS CHOSEN FOR AOL AS OPPOSED TO GNN,



        22  MICROSOFT WAS THE WINNER?



        23  A.   I'M NOT FAMILIAR WITH THE DOCUMENT OTHER THAN YOU



        24  PRESENTING IT TO ME TODAY.



        25  Q.   WELL, CAN YOU LOOK AT IT AND FIND IT UNDERSTANDABLE?�
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         1  A.   IT WOULD BE DIFFICULT FOR ME TO DRAW CONCLUSIONS.



         2           ONE THING THAT JUMPS OUT AT ME JUST DOING A VERY



         3  QUICK REVIEW, OR CURSORY REVIEW, IS THERE IS A BUNCH OF



         4  SUPPOSED DATES LIKE AT THE SECOND PAGE FOR WIN16, WIN32,



         5  MAC, AND APPARENTLY THOSE DATES ARE FOR '96 TIME FRAME,



         6  AND WE DO KNOW, AT LEAST MY UNDERSTANDING IS, THAT FOR



         7  WIN16 AND MAC, WE WERE TWO YEARS BEFORE WE HAD A MAC



         8  VERSION FROM IE AND MORE THAN A YEAR FOR WINDOWS 16.



         9  THESE HAVE WHAT APPEAR TO BE MUCH EARLIER DATES.  YOU



        10  KNOW, I DON'T KNOW IF THAT TAINTS THE REST OF THIS OR NOT,



        11  BUT I WOULD THEN HAVE TO GO THROUGH COLUMN BY COLUMN AND



        12  SPECULATE WITH ONE WORD AS TO WHAT WAS INTENDED.



        13  Q.   WHAT ABOUT THE COLUMN HEADED "WINNER" ON THE FAR



        14  RIGHT?  DO YOU SEE THAT?



        15  A.   I DO SEE THAT.



        16  Q.   AND EVERY TIME THERE IS A WINNER LISTED ON THE FIRST



        17  PAGE, AS OPPOSED TO THE SECOND PAGE WHERE GNN IS THE



        18  SUBJECT, THAT IS MICROSOFT, IS IT NOT?



        19  A.   THAT'S CORRECT.



        20  Q.   HAVING LOOKED AT THE--



        21           THE COURT:  HAVE WE IDENTIFIED THE DOCUMENT OF



        22  THIS?



        23           MR. WARDEN:  NO, YOUR HONOR.  IT WAS PRODUCED TO



        24  US BY COUNSEL FOR AMERICA ONLINE THIS MONTH.



        25           THE COURT:  DO YOU KNOW WHO COMPILED THIS?�
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         1           THE WITNESS:  NO, I DON'T.



         2  BY MR. WARDEN:



         3  Q.   HAVING REVIEWED THE VARIOUS DOCUMENTS THAT WE HAVE



         4  REVIEWED SINCE THE LUNCHEON RECESS, MR. COLBURN, AND



         5  HAVING THEM IN MIND, ISN'T IT TRUE THAT AOL PICKED FOR ITS



         6  PROPRIETARY CLIENT THE TECHNOLOGY IT THOUGHT WOULD BE BEST



         7  FOR ITS SUBSCRIBERS?



         8  A.   I THINK MY ANSWER TO THAT IS YES, AND OUR ASSESSMENT



         9  OF THE DIFFERENT TECHNOLOGIES, AS I SAID BEFORE WAS, IT



        10  WAS CLEAR TO US THAT MICROSOFT WAS GOING TO GET AN



        11  INTEGRATED BROWSER FOR WIN95 FASTER THAN EVERYBODY ELSE,



        12  THAT NETSCAPE ALSO HAD SOME EXCELLENT FUNCTIONALITY AND



        13  WAS ALSO A GOOD RESPONSE TO THAT QUESTION FOR USE BY US AS



        14  AN INTEGRATED BROWSER.  AND AT THE END OF THE DAY, THE



        15  TELL-TALE PART OF IT WAS THE OTHER VALUE WE'RE GETTING ON



        16  THE DESKTOP, BUT WITH THAT SAID, WE'D ALWAYS WANT TO GIVE



        17  OUR CONSUMERS THE BEST TECHNOLOGY--JUST THE BEST SOLUTION



        18  OVERALL.



        19  Q.   AND YOU DID THAT WHEN YOU PICKED INTERNET EXPLORER



        20  TECHNOLOGIES FOR YOUR PROPRIETARY CLIENT.



        21  A.   AS I SAID BEFORE, I THINK WE GAVE THEM THE BEST



        22  SOLUTION FOR US, BUT WE ALSO FELT THE NETSCAPE SOLUTION



        23  WOULD HAVE BEEN EQUALLY AS GOOD OVER TIME.



        24           THE COURT:  WHO ACTUALLY MADE THE DECISION?  DID



        25  YOU PARTICIPATE IN THE DECISION-MAKING PROCESS?  OR DID�
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         1  SOMEBODY SAY, "ALL RIGHT, LET'S GO WITH IT"?



         2           THE WITNESS:  I CERTAINLY WAS PART OF THE



         3  DECISION MAKING, BUT OUR CEO AT THE TIME, STEVE CASE, WHO



         4  IS STILL OUR CEO, CERTAINLY CARRIED THE FINAL DECISION.



         5  BY MR. WARDEN:



         6  Q.   RETURNING TO YOUR DIRECT, WRITTEN DIRECT--DO YOU HAVE



         7  IT THERE?



         8  A.   YEAH, I DO.



         9  Q.   PARAGRAPH FIVE, THE NEXT TO THE LAST SENTENCE, YOU



        10  MAKE REFERENCE TO "AOL'S PROVIDING A CROSS PLATFORMED



        11  SOFTWARE PRODUCT.  ITS CLIENT SOFTWARE CAN BE USED BOTH ON



        12  WINDOWS-BASED AND MACINTOSH COMPUTERS."



        13           DO YOU SEE THAT?



        14           THE COURT:  MR. WARDEN, I'M BEHIND YOU.  WHERE



        15  ARE YOU?



        16           MR. WARDEN:  I'M SORRY.  I'M ON PAGE TWO OF HIS



        17  DIRECT, PARAGRAPH FIVE.



        18           THE COURT:  PAGE TWO.



        19           THE WITNESS:  I DO SEE THAT.



        20           MR. WARDEN:  NEXT TO THE LAST SENTENCE, YOUR



        21  HONOR.



        22  BY MR. WARDEN:



        23  Q.   YOU'RE NOT SUGGESTING BY THAT STATEMENT, ARE YOU,



        24  THAT THERE IS A SINGLE VERSION OF AOL'S CLIENT SOFTWARE



        25  THAT WILL RUN ON ALL VARIANTS OF WINDOWS AND ON THE�
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         1  MACINTOSH?



         2  A.   CAN YOU ASK ME THE QUESTION AGAIN?



         3  Q.   DON'T YOU HAVE TO HAVE A DIFFERENT CLIENT FOR



         4  WINDOWS--I BELIEVE YOU MAY HAVE ALREADY TESTIFIED TO



         5  THIS--WINDOWS 3.1, WINDOWS 95, MACINTOSH AND SO FORTH?



         6  A.   THAT'S CORRECT.  THAT'S CORRECT.



         7  Q.   SO IT'S NOT THE SAME.  WHEN YOU TALK ABOUT A



         8  CROSS-PLATFORM BROWSER, YOU'RE NOT TALKING ABOUT ONE PIECE



         9  OF SOFTWARE THAT CAN RUN ON ALL THESE PLATFORMS.



        10  A.   NO.  IT'S MY UNDERSTANDING IT'S A SLIGHTLY DIFFERENT



        11  OR "MAJORLY" DIFFERENT BROWSER FOR EACH PLATFORM.



        12  Q.   HAS AOL ADDED FEATURES AND FUNCTIONS TO ITS CLIENT



        13  SOFTWARE OVER TIME?



        14  A.   ARE WE DONE WITH THIS DOCUMENT?



        15  Q.   FOR THE MOMENT, YES, THANK YOU.



        16  A.   WHY DON'T YOU ASK ME THAT AGAIN.



        17  Q.   HAS AOL ADDED FEATURES AND FUNCTIONS TO ITS CLIENT



        18  SOFTWARE OVER TIME?



        19  A.   YES.



        20  Q.   WHY?



        21  A.   I THINK AS WE DECIDE WHAT IS NECESSARY TO KEEP OUR



        22  CONSUMERS INTERESTED IN THE SERVICE AND FIND THINGS THAT



        23  THEY WANT, AS WE TRY TO REMAIN COMPETITIVE WITH OTHER



        24  SERVICES, IT MAKES SENSE TO ADD SOME ADDITIONAL SERVICES,



        25  FUNCTIONALITY, ET CETERA.�
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         1  Q.   I THINK WE ESTABLISHED THIS MORNING THAT YOU HAD 13



         2  MILLION PLUS SUBSCRIBERS TODAY WORLDWIDE IN THE AOL



         3  SERVICE, NOT COUNTING COMPUSERVE.



         4  A.   CORRECT.



         5  Q.   HOW DOES THAT COMPARE WITH THE NUMBER OF SUBSCRIBERS



         6  TO MICROSOFT NETWORK, IF YOU KNOW?



         7  A.   TODAY?



         8  Q.   YES.



         9  A.   I THINK THE NUMBER FOR MSN IS SOMEWHERE IN THE



        10  NEIGHBORHOOD OF TWO MILLION, PROBABLY A LITTLE LESS.



        11  THAT'S MY RECOLLECTION.



        12  Q.   AND THEY HAD--AS YOU HAVE SAID IN YOUR DIRECT



        13  TESTIMONY AND MENTIONED A NUMBER OF TIMES TODAY, MSN,



        14  MICROSOFT NETWORK, HAD AN ICON ON EVERY WINDOWS DESKTOP?



        15  A.   YES, BUT A COUPLE OF THINGS ON THAT POINT.  ONE IS,



        16  IN MY MIND, MICROSOFT CLEARLY MADE THE DECISION WHEN THEY



        17  DECIDED TO ADD US TO THE ONLINE SERVICES FOLDER, AS WELL



        18  AS NUMEROUS OTHERS, AS YOU MENTIONED EARLIER TODAY--AT&T,



        19  COMPUSERVE, PRODIGY--AS WELL AS AGGRESSIVELY TRYING TO GET



        20  OTHER COMPANIES, OTHER ISP'S TO USE THEIR BROWSERS USING



        21  OTHER MEANS, THAT THEY HAD MADE A DECISION THAT THEY



        22  WERE--I HATE TO USE THE WORD "SACRIFICE," BUT FOCUS MORE



        23  ON THE BROWSER THAN ON THE MSN SERVICE.  AND I THINK



        24  SECONDLY, MSN WAS TRYING TO FIGURE OUT THE RIGHT PRODUCT



        25  TO HAVE AND HAS CONTINUALLY RETOOLED MSN, AND IT HAS NOT�
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         1  HAD GREAT REVIEWS IN THE PRESS.



         2  Q.   SO, WHAT YOU'RE TELLING ME IS THAT THE MARKET JUDGES



         3  YOUR SERVICE TO BE COMPETITIVELY SUPERIOR, QUALITATIVELY



         4  SUPERIOR, TO MSN, AND YOU GET MANY MORE SUBSCRIBERS THAN



         5  THEY DO AS A RESULT; IS THAT CORRECT?



         6  A.   WE DO HAVE MORE SUBSCRIBERS THAN THEY DO, AND WHETHER



         7  IT'S PREFERRED OR NOT, I WOULD LET THE CONSUMER SPEAK FOR



         8  THAT.



         9  Q.   WELL, HAVEN'T THEY SPOKEN?  13 MILLION TO LESS THAN 2



        10  MILLION?



        11  A.   ONE WOULD HOPE THAT'S WHAT THEY ARE SAYING.



        12           MR. WARDEN:  JUST GIVE ME A MOMENT, PLEASE, YOUR



        13  HONOR.



        14           (PAUSE.)



        15  BY MR. WARDEN:



        16  Q.   NOW, YOU'RE CONTINUING TO UTILIZE DIRECT MAIL AND



        17  OTHER DISTRIBUTION CHANNELS FOR YOUR CLIENT SOFTWARE OF



        18  THE CARPET-BOMBING TYPE; IS THAT NOT RIGHT?



        19  A.   WE CONTINUE TO USE OTHER--THAT FORM OF DISTRIBUTION



        20  CHANNEL, YES.



        21  Q.   NOW, WHY DO YOU DO THAT WITH YOUR ICON ON PC'S



        22  THROUGH OEM AGREEMENTS AND INCLUDED IN THE ONLINE SERVICES



        23  FOLDER UNDER THE MICROSOFT AGREEMENT?



        24  A.   I THINK A COUPLE FOLD.  ONE IS IT APPEARS TO US TO BE



        25  SUCCESSFUL AND EFFICIENT IN GETTING SUBSCRIBERS.  IT'S�
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         1  ANOTHER WAY OF PROVIDING BRANDING AND KEEPING OURSELVES IN



         2  FRONT OF THE CONSUMER WHO MIGHT ALREADY HAVE A MACHINE AND



         3  MADE OTHER DECISIONS OR USING ANOTHER ISP, A VARIETY OF



         4  REASONS, BUT IT REMAINS AN EFFECTIVE TOOL.



         5  Q.   WE'VE TALKED ABOUT INTEGRATION OF YOUR--OF A BROWSER



         6  IN YOUR PROPRIETARY CLIENT SOFTWARE, AND THAT'S MENTIONED



         7  IN PARAGRAPH SEVEN OF YOUR DIRECT, AND MY ONLY



         8  QUESTION--YOU DON'T HAVE TO LOOK AT IT UNLESS YOU WANT



         9  TO--IS, ISN'T YOUR BUSINESS OBJECTIVE IN INTEGRATING TO



        10  ACHIEVE THE KIND OF SEAMLESS INTEGRATION THAT PROVIDES



        11  YOUR SUBSCRIBERS WITH THE SAME EXPERIENCE WHETHER THEY ARE



        12  WITHIN AOL OR ON THE WEB?  ISN'T THAT WHAT YOUR BUSINESS



        13  OBJECTIVE IS?



        14  A.   WELL, WE HAVE A LOT OF BUSINESS OBJECTIVES, BUT I



        15  THINK THAT'S FAIR TO SAY.  ONE OF THE FACTORS IN



        16  INTEGRATION IS TO CREATE AS MUCH OF A SEAMLESS CONSUMER



        17  INTERACTION AS POSSIBLE SO THAT THEY FEEL WHEN THEY GO



        18  FROM ONE ENVIRONMENT TO THE OTHER, IT IS CONSISTENT AND IS



        19  SOMEWHAT UNIFORM.



        20  Q.   AND THEY WON'T NECESSARILY KNOW THAT THEY'RE LEAVING



        21  AOL AS SUCH WHEN THEY GO ON TO THE NET; IS THAT RIGHT?



        22  A.   I THINK THAT'S FAIR TO SAY AS IT GETS MORE



        23  SOPHISTICATED.



        24  Q.   AND IF YOU HAD TAKEN NETSCAPE'S BROWSING TECHNOLOGY,



        25  THERE WOULD HAVE BEEN A CLEAR DIVISION IN THE SUBSCRIBER'S�
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         1  MIND BETWEEN BEING INSIDE AOL AND BEING OUT ON THE NET,



         2  WOULD THERE NOT HAVE BEEN?



         3  A.   NO, BECAUSE WITH NETSCAPE WE WOULD HAVE ONLY UTILIZED



         4  AN INTEGRATED BROWSER.



         5  Q.   OKAY.  BUT THEY DIDN'T HAVE AN INTEGRATED BROWSER;



         6  RIGHT?



         7  A.   BUT AS I TESTIFIED BEFORE, THEY HAVE PROMISED TO



         8  DELIVER ONE.



         9  Q.   WERE YOU INTERVIEWED BY KARA SWISHER, A WALL STREET



        10  JOURNAL REPORTER, WHO AUTHORED A BOOK CALLED AOL.COM?



        11  A.   YES, I WAS.



        12  Q.   IS MS. SWISHER IN ERROR IN ATTRIBUTING THE FOLLOWING



        13  STATEMENT TO YOU, QUOTE, WITH THE NETSCAPE BROWSER, USERS



        14  WOULD ABSOLUTELY KNOW THEY WERE LEAVING AOL TO GO TO THE



        15  WEB, WHICH MEANT WE HANDED OUR MEMBERS OVER TO THEM,



        16  CLOSED QUOTE.



        17  A.   I ASSUME THE QUOTE IS ACCURATE, AND AGAIN, MY



        18  TESTIMONY WOULD--I MEANT NOT MY TESTIMONY, BUT MY QUOTE



        19  THERE WOULD HAVE BEEN IN THE CONTEXT OF USING A



        20  NONINTEGRATED VERSION OF NETSCAPE.



        21  Q.   AND YOU WANTED TO BE SURE THAT THE BROWSING WINDOW



        22  YOUR SUBSCRIBERS HAD TO VIEW INTERNET CONTENT HAD YOUR,



        23  AOL'S, NAME ON IT; IS THAT CORRECT?



        24  A.   WELL, WE ACTUALLY WENT BACK AND FORTH ON THAT BECAUSE



        25  NETSCAPE WAS THE LEADER AT THE TIME.  THERE WAS SOME�
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         1  THOUGHT THAT ACTUALLY HAVING THE NAME THERE GAVE US MORE



         2  BENEFIT BECAUSE AGAIN, GOING BACK TO THE TIMING, THERE ARE



         3  ARTICLES THE INTERNET IS TAKING US OVER, AND NETSCAPE WAS



         4  DEEMED TO BE PART OF THE INTERNET, AND SO I THINK THERE



         5  WAS A DIFFERENCE OF OPINION.



         6           WE WERE MUCH MORE RELUCTANT, THOUGH, TO HAVE



         7  MICROSOFT'S NAME THERE FOR A VARIETY OF REASONS.  ONE IS



         8  BECAUSE WE SAW MSN AS OUR MAJOR COMPETITOR IN THE SPACE.



         9           I THINK ALSO THEY WERE NOT AT THAT TIME KNOWN AS



        10  THE INTERNET SAVVY COMPANY, SO THOSE TWO FACTORS COMBINED



        11  MADE IT LESS INTERESTING.



        12  Q.   WELL, YOU CAME DOWN IN FAVOR OF HAVING YOUR OWN NAME



        13  ON THE BROWSING WINDOW; IS THAT CORRECT?



        14  A.   CERTAINLY FOR THE IE BROWSER, THAT'S CORRECT.



        15  Q.   AND AOL ALSO WANTED TO MAKE SURE THAT YOUR



        16  SUBSCRIBERS WERE TAKEN TO YOUR OWN HOME PAGE WHEN THEY



        17  WENT OUT TO THE INTERNET; ISN'T THAT CORRECT?



        18  A.   ABSOLUTELY.



        19  Q.   AND YOUR CONTRACT WITH MICROSOFT IN MARCH 1996



        20  ENABLED ALL THOSE OBJECTIVES TO BE ACHIEVED.



        21  A.   THOSE OBJECTIVES BEING THE IE BRANDING AND HOME PAGE



        22  DEFAULT TO AOL, YES, THOSE OBJECTIVES WERE ACHIEVED FROM



        23  THE AOL SIDE.



        24  Q.   YOUR OWN BRANDING, SEAMLESS INTEGRATION, AND YOUR OWN



        25  HOME PAGE--THOSE WERE ALL ACHIEVED, WERE THEY NOT?�
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         1  A.   WELL, WE HAD THE PROMISE OF THE SEAMLESS INTEGRATION,



         2  AND WE HAD THE CONTRACTUAL COMMITMENT ON WE PICKED OUR



         3  BRAND, AND IT WAS OUR DEFAULT PAGE.



         4  Q.   RIGHT.  AND THE SEAMLESS INTEGRATION HAS BEEN



         5  ACHIEVED, HASN'T IT?



         6  A.   IN THE TIME FRAMES I HAVE OUTLINED EARLIER.



         7  Q.   RIGHT.  WHAT DO YOU MEAN WHEN YOU REFER TO AOL'S



         8  PERSPECTIVE IN PARAGRAPH EIGHT OF YOUR TESTIMONY?



         9  A.   EIGHT, DID YOU SAY?



        10  Q.   YES, ALSO ON PAGE TWO.



        11  A.   CAN YOU REPEAT THE QUESTION?



        12  Q.   WHAT DO YOU MEAN WHEN YOU SAY FROM AOL'S PERSPECTIVE,



        13  A BROWSER IS A SOFTWARE APPLICATION AND SO ON?



        14  A.   WELL, BECAUSE WHAT WE WERE GETTING FROM MICROSOFT WAS



        15  A BROWSER, AND WE WERE TAKING PIECES OF THE BROWSER.  IN



        16  OUR VIEW, WE WEREN'T LICENSING AN OPERATING SYSTEM OR



        17  ANYTHING ELSE.  OUR LICENSE WAS SPECIFICALLY FOR A BROWSER



        18  TO RUN ON VARIOUS PLATFORMS.



        19  Q.   MIGHT OTHER PEOPLE IN THE SOFTWARE BUSINESS HAVE A



        20  DIFFERENT PERSPECTIVE THAN AOL?



        21  A.   I DON'T KNOW.



        22  Q.   OKAY.  YOU SEEK TO DRAW A DISTINCTION BETWEEN A



        23  BROWSER AND AN OPERATING SYSTEM HERE.



        24           WHAT IS YOUR DEFINITION OF A BROWSER?



        25  A.   WELL, I COULD JUST READ FROM MY TESTIMONY.�

                                                           41



         1  Q.   WELL, WHAT IS YOUR DEFINITION OF A BROWSER?



         2  A.   WELL, BROWSERS ARE LAYERED ON TOP OF OPERATING



         3  SYSTEMS AND HAVE THE ABILITY TO ACT AS A PLATFORM WHICH



         4  SOFTWARE APPLICATIONS AND OTHER PROGRAMS ON THE INTERNET



         5  CAN BE LAUNCHED OR DRIVEN.



         6  Q.   OKAY.



         7  A.   AND ONE OF THE THINGS THAT I UNDERSTAND A BROWSER TO



         8  DO IS READ HTML AND ALLOW A CONSUMER, THEREFORE, TO VIEW



         9  IT.



        10  Q.   OKAY.  DO THINGS OTHER THAN BROWSERS READ HTML?



        11  A.   I MEAN, I GUESS IT'S HOW YOU DEFINE "BROWSER," NOT TO



        12  BE CUTE, BUT I THINK SYNONYMOUS WITH A BROWSER IS BEING



        13  ABLE TO VIEW HTML.



        14  Q.   DOES WINDOWS OFFICE--I'M SORRY, MICROSOFT OFFICE VIEW



        15  HTML?



        16  A.   I DON'T KNOW.



        17  Q.   IS THE MICROSOFT NETWORK CLIENT SOFTWARE A BROWSER?



        18  A.   YOU'RE REFERRING TO MSN?



        19  Q.   YES.



        20  A.   IT HAS A BROWSER WITHIN IT.



        21  Q.   WHAT ELSE DOES IT HAVE?



        22  A.   I DON'T KNOW.



        23  Q.   IS THE WINDOWS EXPLORER IN WINDOWS 95 A BROWSER?



        24  A.   WHEN YOU SAY "THE WINDOWS EXPLORER," YOU MEAN IE?



        25  Q.   NO, WINDOWS EXPLORER.  DO YOU KNOW WHAT WINDOWS�
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         1  EXPLORER IS?



         2  A.   I KNOW WHAT INTERNET EXPLORER IS.



         3  Q.   NO.  I'M TALKING ABOUT WINDOWS EXPLORER IN



         4  WINDOWS 95.



         5           DO YOU KNOW WHAT THAT IS?



         6  A.   I DON'T KNOW WHAT THAT REFERS TO.



         7  Q.   OKAY.  WHAT IS YOUR DEFINITION OF AN OPERATING



         8  SYSTEM?



         9  A.   I GUESS, FROM A LAYMAN'S STANDPOINT, I WOULD SAY IS



        10  AN OPERATING SYSTEM UPON WHICH ALL APPLICATIONS REST THAT



        11  ALLOW APPLICATIONS TO BE RUN; SORT OF THE OPERATING



        12  ENVIRONMENT, IF YOU WILL.



        13  Q.   OKAY.  DOES AN OPERATING SYSTEM INCLUDE A FILE



        14  SYSTEM?



        15  A.   I'M SORT OF OUT OF MY LEAGUE ON THAT.



        16  Q.   I BEG YOUR PARDON?



        17  A.   I'M SORT OF OUT OF MY LEAGUE ON THE SPECIFICS OF



        18  THAT.



        19  Q.   OKAY.  DOES AN OPERATING SYSTEM INCLUDE NETWORKING



        20  PROTOCOLS LIKE TCPIP?



        21  A.   POSSIBLY.



        22  Q.   DOES AN OPERATING SYSTEM INCLUDE A USER INTERFACE?



        23  A.   I WOULD SAY IN A--A USER INTERFACE SITS ON TOP OF AN



        24  OPERATING SYSTEM.



        25  Q.   WHAT IS YOUR DEFINITION OF THE TERM "APPLICATION"?�
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         1  A.   AN APPLICATION WOULD BE A PIECE OF SOFTWARE THAT DOES



         2  VERY SPECIFIC FUNCTIONALITY.  SO, FOR EXAMPLE, WORD



         3  PROCESSING WOULD BE AN APPLICATION.  INSTANT MESSAGING



         4  MIGHT BE AN APPLICATION.



         5  Q.   HOW DO YOU DETERMINE WHAT IS PART OF AN OPERATING



         6  SYSTEM AND WHAT IS AN APPLICATION?



         7  A.   IT'S PROBABLY BEST LEFT FOR OTHERS.



         8  Q.   HOW IS THE LINE DRAWN BETWEEN APPLICATIONS AND



         9  OPERATING SYSTEMS FROM AN APPLICATION PROGRAMMER'S



        10  PERSPECTIVE?



        11  A.   AGAIN, I HATE TO TESTIFY ON THIS STUFF JUST BECAUSE



        12  I'M NOT AN APPLICATION PROGRAMMER.



        13  Q.   HAVE YOU EVER DEVELOPED A COMMERCIAL SOFTWARE



        14  PRODUCT?



        15  A.   NO, I HAVE NOT.



        16           MR. WARDEN:  YOUR HONOR, THIS WOULD BE A



        17  CONVENIENT TIME TO BREAK.  THANK YOU.



        18           THE COURT:  TEN MINUTES.  FIFTEEN MINUTES.



        19           (BRIEF RECESS.)



        20           MR. WARDEN:  YOUR HONOR, MR. SIMMS, AOL'S



        21  COUNSEL, ADVISED ME AT THE BREAK THEY DO NOT HAVE THE



        22  REQUESTED INFORMATION YET, BUT THEY WILL HAVE IT WHEN WE



        23  RESUME TOMORROW MORNING.



        24           THE COURT:  ALL RIGHT.  DO YOU THINK YOU ARE



        25  GOING TO CARRY OVER WITH MR. COLBURN?�
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         1           MR. WARDEN:  I, UNFORTUNATELY, THINK I WILL, BUT



         2  I HOPE NOT TOO MUCH.



         3           THE COURT:  OKAY.



         4  BY MR. WARDEN:



         5  Q.   TURNING TO PARAGRAPH 20 ON PAGE SIX OF YOUR DIRECT,



         6  YOU MAKE REFERENCE TO AOL'S HAVING COMPLAINED PUBLICLY AND



         7  TO THE DEPARTMENT OF JUSTICE IN THE SUMMER OF 1995 ABOUT



         8  MICROSOFT'S ABILITY TO USE ITS MARKET POSITION AND



         9  OPERATING SYSTEMS TO GAIN UNFAIR ADVANTAGE IN THE ONLINE



        10  SERVICES BUSINESS.  DO YOU SEE THAT?



        11  A.   I DO.



        12  Q.   ISN'T IT ALSO TRUE THAT AOL SOUGHT TO ENLIST



        13  NETSCAPE'S SUPPORT IN ITS EFFORTS TO GET THE JUSTICE



        14  DEPARTMENT TO TAKE SOME ACTION AGAINST MICROSOFT?



        15  A.   I DON'T KNOW THAT.  I WASN'T WITH THE COMPANY AT THE



        16  TIME, SO I ONLY HAD KNOWLEDGE THAT THEY HAD DONE THIS WITH



        17  THE DEPARTMENT OF JUSTICE, BUT DON'T KNOW WHO THEY



        18  ENLISTED OR WHAT THEY DID.



        19  Q.   HOW DID YOU FIND OUT THEY HAD DONE THIS WITH THE



        20  DEPARTMENT OF JUSTICE?



        21  A.   JUST FROM PROBABLY CONVERSATIONS WITH MR. CASE AND



        22  AROUND THE COMPANY.



        23  Q.   AND WERE THOSE EFFORTS CONTINUING WHEN YOU JOINED AOL



        24  IN SEPTEMBER 1995?



        25  A.   I THINK IT PRETTY MUCH LOST ITS STEAM BY THEN.  I�
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         1  CERTAINLY WAS NEVER INVOLVED IN ANYTHING.



         2           MR. WARDEN:  I PLACE BEFORE THE WITNESS AND OFFER



         3  WHAT HAS BEEN PRE-MARKED AS DEFENDANT'S EXHIBIT 549 FOR



         4  IDENTIFICATION.



         5           (DOCUMENT HANDED TO THE WITNESS.)



         6           MR. WARDEN:  THIS IS A THREE-PAGE DOCUMENT



         7  BEGINNING BATES NUMBER 329 AND ENDING 331.  I'M INTERESTED



         8  IN THE FORWARDED MESSAGE ON THE FIRST PAGE, WHICH IS DATED



         9  SATURDAY, FEBRUARY 4, 1995, FROM NAVISOFT TO JIM BARKSDALE



        10  AT NETSCAPE.



        11           MR. BOIES:  NO OBJECTION.



        12           THE COURT:  DEFENDANT'S 549 ADMITTED.



        13                         (DEFENDANT'S EXHIBIT NO. 549 WAS



        14                          ADMITTED INTO EVIDENCE.)



        15           MR. WARDEN:  I DIRECT THE COURT'S ATTENTION TO



        16  THE SECOND PARAGRAPH OF THE MESSAGE I REFERRED TO, WHICH



        17  READS, "I AM DAVID COLE.  I WORK ON THE INTERNET SIDE OF



        18  THE STORE AT AMERICA ONLINE.  I WOULD WELCOME THE



        19  OPPORTUNITY TO GET TOGETHER IN THE NEAR FUTURE TO



        20  SPECULATE ON METHODS FOR PREEMPTING MICROSOFT IN OUR



        21  COMBINED MARKETS.  WHAT SAY?"



        22  BY MR. WARDEN:



        23  Q.   WHEN YOU JOINED THE COMPANY, DID ANYONE TELL YOU THAT



        24  NETSCAPE AND AOL HAD BEEN DISCUSSING METHODS FOR



        25  PREEMPTING MICROSOFT IN THEIR COMBINED MARKETS?�
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         1  A.   WHAT I UNDERSTOOD TO BE HAPPENING WHEN I JOINED THE



         2  COMPANY IS THAT WE WERE ATTEMPTING TO INVESTIGATE A



         3  STRATEGIC RELATIONSHIP WITH NETSCAPE.  WE WERE DEATHLY



         4  CONCERNED ABOUT MICROSOFT AND THEIR MISSION AND GETTING



         5  INTO THE BUSINESS AND GETTING INTO THE INTERNET SIDE OF



         6  IT, AND THEY WERE GOING TO BE ON THE DESKTOP AND PUT MAJOR



         7  DIALERS AND TO BECOMING A PRESENCE THERE.  AND WHAT WE



         8  WERE LOOKING TO DO WITH NETSCAPE, FROM WHAT I UNDERSTOOD,



         9  WAS WORKING WITH THEM TO POSSIBLY, NOT NECESSARILY,



        10  PREEMPT MICROSOFT BECAUSE THERE WAS REALLY NO WAY, IN MY



        11  VIEW, TO PREEMPT THEM, BUT TO GET SOME ADVANTAGES SO THAT



        12  WE COULD COMPETE ON AT LEAST CLOSE TO EQUAL TERMS.



        13           MR. WARDEN:  AND I DRAW THE COURT'S ATTENTION TO



        14  THE FACT THAT THIS E-MAIL FROM MR. COLE TO MR. BARKSDALE



        15  IS COPIED TO MR. DOERR, WHO WAS IDENTIFIED BY



        16  MR. BARKSDALE AS ONE OF THE FOUR OR FIVE MEMBERS OF THE



        17  BOARD OF DIRECTORS OF NETSCAPE.



        18           I PLACE BEFORE THE WITNESS AND OFFER DEFENDANT'S



        19  EXHIBIT 1345 FOR IDENTIFICATION, WHICH IS AN E-MAIL STRING



        20  BETWEEN STEVE CASE AND MR. BARKSDALE, PARTS OF WHICH IS A



        21  DRAFT THAT SAYS "NOT YET SENT," AND PART OF WHICH THE



        22  COURT HAS ALREADY SEEN IN A ONE-PAGE VERSION, WHICH IS, I



        23  BELIEVE, PAGE FOUR OF THIS DOCUMENT, WHICH BEARS AOL BATES



        24  NUMBERS 301 TO 311, AND PART OF WHICH IS AUTHORED BY MARC



        25  ANDREESSEN AS WELL.  I'M NOT GOING TO REVIEW EVERY PAGE AT�
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         1  THIS POINT.



         2           MR. BOIES:  NO OBJECTION, YOUR HONOR.



         3           THE COURT:  DEFENDANT'S 1345 IS ADMITTED.



         4                         (DEFENDANT'S EXHIBIT NO. 1345 WAS



         5                          ADMITTED INTO EVIDENCE.)



         6           MR. WARDEN:  THIS DOCUMENT IS DATED, AT LEAST AT



         7  ITS INCLUSION AT THE TOP, OCTOBER 21, 1995, AND THE



         8  EARLIEST DATE I CAN FIND ON IT IS ON PAGE FIVE, AND THAT'S



         9  DATED OCTOBER 17, 1995.



        10  BY MR. WARDEN:



        11  Q.   NOW, YOU HAD JOINED AOL THE MONTH BEFORE; IS THAT



        12  CORRECT, MR. COLBURN?



        13  A.   I THINK IT WAS AUGUST, SOMETIME IN AUGUST OF '95,



        14  YEAH.



        15  Q.   AND WERE YOU WORKING ON INTERNET MATTERS IN OCTOBER



        16  1995?



        17  A.   YES, I WAS INVOLVED IN THE NETSCAPE MATTER.



        18  Q.   THE NETSCAPE MATTER, OKAY.  I DON'T KNOW WHAT THE TOP



        19  MESSAGE IS FROM ZGI TO ORABILES, "POSTED ON: AMERICA



        20  ONLINE" PRINTED FILE.  DO YOU KNOW WHAT THAT IS?



        21           THE COURT:  WHAT PAGE ARE YOU ON?



        22           MR. WARDEN:  THE FIRST PAGE, YOUR HONOR.  SORRY.



        23  BY MR. WARDEN:



        24  Q.   DO YOU KNOW WHAT THAT IS?  IS THAT JUST SENDING THIS



        25  TO THE FILES?�
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         1  A.   SENDING IT--MILES GILBURNE, SENIOR EXECUTIVE, SENDING



         2  IT TO HIS SECRETARY TO PRINT AND FILE IN THE NETSCAPE



         3  FILE.



         4  Q.   THANKS.



         5           AND THE NEXT DOCUMENT, THE PRECEDING DOCUMENT, IS



         6  THE WAY THESE THINGS ARE SET UP; ISN'T THAT CORRECT?  THE



         7  NEXT MESSAGE IS AN EARLIER MESSAGE?



         8  A.   CORRECT.



         9  Q.   IS FROM STEVE CASE, "THOUGHTS ON MICROSOFT," AND WHO



        10  ARE THE ADDRESSEES THERE?  MCONNORS WE DISCUSSED BEFORE.



        11  ZGI, WHO IS THAT?



        12  A.   MILES GILBURNE JUST MENTIONED.  HE'S IN CHARGE OF



        13  CORPORATE DEVELOPMENT.  I ACTUALLY WORKED FOR HIM AT THE



        14  TIME.



        15  Q.   YOU WORKED FOR HIM AT THIS TIME?



        16  A.   CORRECT.



        17  Q.   AND LENL?



        18  A.   LEN LEADER.  HE WAS OUR CFO AT THE TIME.



        19  Q.   AND YOU PREVIOUSLY IDENTIFIED NAVISOFT.  WHO IS JEAN?



        20  A.   JEAN VILLENUEVA.  HE WAS OUR HEAD OF CORPORATE



        21  COMMUNICATIONS AT THE TIME.



        22  Q.   AND LEONSIS?



        23  A.   TED LEONSIS, HE WAS IN CHARGE OF THE AOL SERVICE AT



        24  THE TIME, I BELIEVE.



        25  Q.   AND NOVACKK?�
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         1  A.   YES, KEN NOVAK.  HE WAS OUTSIDE COUNSEL.  HE'S NOW



         2  VICE CHAIRMAN OF THE COMPANY, SORT OF INSIDE/OUTSIDE GUY



         3  ON LEGAL ISSUES AND RELATED ITEMS.



         4  Q.   MR. CASE TELLS THE ADDRESSEES THAT HERE IS THE LATEST



         5  ON NETSCAPE, INCLUDING BARKSDALE'S NOTE FOLLOWING OUR



         6  MEETING, INCLUDING MARC'S SYNOPSIS OF HOW NETSCAPE STACKS



         7  UP VERSUS MICROSOFT.  HE GOES ON, "I HAVE DRAFTED BUT NOT



         8  SENT A RESPONSE TO BARKSDALE (SEE BELOW)."  HE DOESN'T



         9  KNOW WHETHER TO SEND IT NOW OR WAIT UNTIL LATER, AND HE



        10  ASKS FOR COMMENTS, AND THE DRAFT NOT YET SENT.  "MY



        11  DEAREST COMRADE BARKSDALE."



        12           HAVE YOU SEEN DOCUMENTS OR E-MAILS BETWEEN



        13  MESSRS. CASE AND BARKSDALE IN THIS FORM?



        14  A.   NOT MANY.



        15  Q.   HOW ABOUT ANY?



        16  A.   I DON'T RECALL ANY.



        17  Q.   WE ARE STILL IN MR. CASE'S DRAFT.  LET'S GO TO THE



        18  THIRD PAGE, SECOND PARAGRAPH, SECOND SENTENCE.  "IF YOU'RE



        19  PRIMARILY IN THE ENTERPRISE SOFTWARE BUSINESS (WHICH YOU



        20  SAID YOU ARE), AND WE'RE PRIMARILY IN THE CONSUMER ONLINE



        21  BUSINESS (WHICH I KNOW WE ARE), MAYBE WE SHOULD POOL OUR



        22  TECHNOLOGIES (WE ACTUALLY HAVE SOME TOO--AS YOU MAY HAVE



        23  NOTICED WE'VE SPENT A LOT OF MONEY," ET CETERA.



        24           DID YOU UNDERSTAND AT THIS TIME THAT NETSCAPE'S



        25  CORE BUSINESS WAS PROVIDING SOFTWARE TO LARGE ENTERPRISE�
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         1  CUSTOMERS?



         2  A.   WHAT I UNDERSTOOD THEIR BUSINESS TO BE AT THE TIME



         3  WAS IN THE BROWSER BUSINESS, AND ALSO WITH THE FOCUS ON



         4  THE BUSINESS SIDE OF THE BUSINESS AS OPPOSED TO THE



         5  CONSUMER.



         6  Q.   AND LET'S GO BACK TO THE BOTTOM OF THE SECOND PAGE



         7  WHERE MR. CASE SPEAKS IN HIS DRAFT OF WAITING FOR A



         8  KINDER, GENTLER, PRAGMATIC NETSCAPE TO EMERGE," AND IT



         9  CONTINUES.  "BUT IN THE GREAT SCHEME OF THINGS, THAT WOULD



        10  BE A COLOSSAL WASTE OF TIME VERSUS ALIGNING AND GETTING ON



        11  WITH THE MORE FUNDAMENTAL IMPERATIVE OF JOINTLY ATTACKING



        12  THE COMMON ENEMY."



        13           THE COURT:  WHERE ARE YOU NOW?



        14           MR. WARDEN:  THE BOTTOM OF PAGE TWO, THE VERY



        15  LAST THREE LINES.



        16           THE COURT:  ALL RIGHT.



        17  BY MR. WARDEN:



        18  Q.   WAS MICROSOFT VIEWED BY AOL AS THE COMMON ENEMY OF



        19  NETSCAPE AND AOL IN OCTOBER OF 1995?



        20  A.   I DON'T THINK THERE WAS ONE SINGLE SHARED VIEW.



        21  Q.   WAS THAT MR. CASE'S VIEW?



        22  A.   WELL, HE WRITES IT IN THIS DRAFT E-MAIL, WHICH I



        23  DON'T KNOW WAS EVER SENT OR NOT.



        24  Q.   I UNDERSTAND.  I DON'T KNOW WHETHER IT WAS EITHER,



        25  BUT DO YOU KNOW FROM OTHER SOURCES OF KNOWLEDGE WHETHER�
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         1  THAT WAS HIS VIEW IN OCTOBER OF 1995?



         2  A.   MY RECOLLECTION--AND I WANT TO MAKE SURE TO ANSWER



         3  THE QUESTION--WAS THAT HE WAS VERY CONCERNED ABOUT THE



         4  THREAT OF MICROSOFT, NAMELY MSN, AND HE WOULD LOOK TO



         5  PARTNERS WHO MIGHT GET US CLOSE TO EVEN A COMPETITIVE



         6  KEEL, AND NETSCAPE WOULD BE A LIKELY CANDIDATE.



         7  Q.   LET'S GO TO PAGE THREE, THE PARAGRAPH AT THE BOTTOM



         8  BEFORE "WANTING TO FEEL LOVED."  IT READS, "MY



         9  RECOLLECTION IS THAT STALIN TEAMED WITH ROOSEVELT AND



        10  CHURCHILL, AND THAT WAS THAT GRAND ALLIANCE--THAT UNIFIED



        11  PARTNERSHIP--THAT BEAT HITLER."



        12           WAS IT THE PRACTICE WITHIN AMERICA ONLINE IN



        13  OCTOBER 1995 TO ANALOGIZE MICROSOFT TO HITLER?



        14  A.   I WOULDN'T SAY IT WAS THE PRACTICE.



        15  Q.   WAS IT DONE FROM TIME TO TIME?



        16  A.   THIS IS THE ONLY TIME THAT I HAVE SEEN IT.



        17  Q.   LET'S GO BACK TO PAGE TWO, SECOND FULL PARAGRAPH.



        18  MR. CASE SAYS, "I AGREE WITH JUST ABOUT EVERYTHING MARC



        19  SAID"--MARC ANDREESSEN--"INCLUDING HIS CONCLUDING



        20  PARAGRAPH, `WE CAN EITHER BOTH BE DEFEATIST AND GIVE UP



        21  THE BATTLE NOW, OR WE COULD USE OUR UNIQUE RESPECTIVE



        22  STRENGTHS TO GO KICK THE SHIT OUT OF THE BEAST FROM



        23  REDMOND THAT WANTS TO SEE US BOTH DEAD.  I THINK IT'S



        24  CLEAR THAT WE HAVE ENOUGH RESPECTIVE STRENGTHS TO GIVE IT



        25  A HELL OF A TRY.'"�
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         1           WAS THAT SENTIMENT COMMONLY USED AT



         2  AMERICA ONLINE IN OCTOBER OF 1995?



         3  A.   AGAIN, IN MY VIEW, THERE WAS NO COMMON SENTIMENT, AS



         4  YOU PUT IT, BUT THE VIEW CLEARLY WAS WE WERE VERY, VERY



         5  CONCERNED ABOUT THE CAPABILITIES OF MICROSOFT AND WHAT IT



         6  COULD DO WITH ITS DISTRIBUTION AND LAUNCHING MSN AND



         7  FOCUSING MAJOR DIALERS.  IT WAS CLEARLY A MAJOR CONCERN OF



         8  OURS.



         9  Q.   IS AOL STILL TRYING TO DO WHAT MR. ANDREESSEN



        10  SUGGESTED BE DONE TO THE BEAST FROM REDMOND?



        11  A.   WHAT DO YOU MEAN SPECIFICALLY?



        12  Q.   I JUST READ THE LANGUAGE.  I PREFER NOT TO READ IT



        13  AGAIN.



        14  A.   THERE IS A LOT THERE.



        15           I THINK--AGAIN--



        16  Q.   DO YOU SEE--



        17  A.   I WILL FINISH.



        18  Q.   --WHAT HE SAYS RIGHT THERE?  I'M NOT GOING TO READ IT



        19  AGAIN.  IS HE STILL PROPOSING--IS AOL STILL ATTEMPTING TO



        20  DO THIS TO THE BEAST FROM REDMOND?



        21  A.   I THINK WHAT AOL IS TRYING TO DO, FROM MY



        22  PERSPECTIVE, IS TO COMPETE.



        23           ARE WE DONE WITH THIS DOCUMENT?



        24  Q.   YES, WE ARE DONE WITH THAT.



        25           DID YOU BASICALLY MAKE A DEAL WITH NETSCAPE FOR�
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         1  BROWSER TECHNOLOGY FOR YOUR PROPRIETARY CLIENT IN DECEMBER



         2  1995?



         3  A.   IS THERE MORE TO THAT QUESTION?



         4  Q.   NO, THERE IS NO MORE TO IT.



         5           DID YOU BASICALLY MAKE A DEAL WITH NETSCAPE FOR



         6  BROWSER TECHNOLOGY FOR YOUR PROPRIETARY CLIENT IN DECEMBER



         7  1995?



         8  A.   WHAT DO YOU MEAN BY "BASICALLY"?



         9  Q.   DID YOU HAVE A DEAL HAMMERED OUT?



        10  A.   NO.



        11           MR. WARDEN:  YOUR HONOR, I PLACE BEFORE THE



        12  WITNESS AND OFFER WHAT HAS BEEN MARKED AS DEFENDANT'S



        13  EXHIBIT 536 FOR IDENTIFICATION, WHICH WITH THE EXCEPTION



        14  OF SEVERAL BLANK PAGES THAT SAY "PRIVILEGED MATERIAL



        15  REDACTED," IS ANOTHER STRING OF E-MAILS, BEGINNING WITH



        16  BATES NUMBER 267 AND ENDING WITH BATES NUMBER 276.  AND



        17  THE MESSAGE I'M INTERESTED IN IS THE MESSAGE THAT BEGINS



        18  AT THE BOTTOM OF THE PAGE ON PAGE SIX.



        19           MR. BOIES:  NO OBJECTION, YOUR HONOR.



        20           THE COURT:  ALL RIGHT.  DEFENDANT'S 536, AS



        21  REDACTED, IS ADMITTED.



        22                         (DEFENDANT'S EXHIBIT NO. 536 WAS



        23                          ADMITTED INTO EVIDENCE.)



        24  BY MR. WARDEN:



        25  Q.   THIS IS A MESSAGE AT THE BOTTOM OF PAGE SIX,�
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         1  MR. COLBURN, WHICH IS DATED DECEMBER 11, 1995.  IT'S FROM



         2  STEVE CASE.  THE SUBJECT IS "NETSCAPE DEAL," AND IT'S SENT



         3  TO A NUMBER OF PEOPLE, THE SECOND OF WHOM IN ORDER OF



         4  ADDRESS IS YOU.



         5           DO YOU RECALL RECEIVING THIS MESSAGE FROM



         6  MR. CASE ON OR ABOUT DECEMBER 11, 1995?



         7  A.   I GENERALLY REMEMBER THE E-MAIL.



         8  Q.   DO YOU SEE THE FIRST PARAGRAPH OF TEXT, "WE HAD A



         9  GOOD BREAKFAST WITH BARKSDALE/ANDREESSEN THIS MORNING AND



        10  HAMMERED OUT A DEAL WHICH BASICALLY PROVIDES FOR A



        11  ROYALTY-FREE CLIENT LICENSE AND CLOSE WORKING RELATIONSHIP



        12  IN EXCHANGE FOR $10 MILLION COMMITMENT OVER FOUR YEARS FOR



        13  ADVERTISING/PROMOTION, SERVER SOFTWARE, ET CETERA."



        14           WAS SUCH A DEAL HAMMERED OUT IN DECEMBER 1995?



        15  A.   MY RECOLLECTION IS THAT THERE WAS NOT REALLY ANY



        16  MEETING OF THE MINDS ON ALL THE DEAL POINTS AT THIS TIME.



        17  Q.   MR. CASE WAS UNDULY OPTIMISTIC WHEN HE MADE THAT



        18  STATEMENT; IS THAT WHAT YOU'RE SAYING?



        19  A.   I DON'T KNOW IF IT'S OPTIMISM, BUT IT TURNED OUT NOT



        20  TO BE THE CASE.



        21  Q.   IT WAS INCORRECT?



        22  A.   I THINK THAT'S FAIR.



        23  Q.   LET'S GO TO THE NEXT PAGE, WHICH BEGINS UNDER THE



        24  HEADING WITH THE STATEMENT, "THIS SUMMARIZES THE KEY



        25  POINTS OF THE DEAL WE DISCUSSED THIS MORNING."  NUMBER ONE�
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         1  IS THE ROYALTY-FREE LICENSE.  NUMBER TWO IS SOMETHING WE



         2  ALREADY DISCUSSED, THE INTEGRATION OF THE CLIENT, NETSCAPE



         3  CLIENT, WITHIN AOL AND GNN, INCLUDING IN THE THIRD



         4  SENTENCE, CREATING A DLL TO ENABLE THE SEAMLESS



         5  INTEGRATION OF AOL SOFTWARE WITHIN AOL.



         6           THIS INTEGRATED BROWSER OR BROWSER CAPABILITY OF



         7  INTEGRATION IN YOUR CLIENT SOFTWARE THAT NETSCAPE NOW HAS



         8  IN BETA, IS THAT A DLL?



         9  A.   TO MY KNOWLEDGE, YES.



        10  Q.   NOW, LET'S GO TO WHAT IS CAPTIONED ITEM EIGHT AT THE



        11  BOTTOM OF BATES 275--DO YOU SEE THAT?--PARAGRAPH NUMBER



        12  EIGHT, "NETSCAPE REITERATES ITS INTENTION TO REMAIN A



        13  SOFTWARE COMPANY AND STATES UNEQUIVOCALLY THAT THERE ARE



        14  NO PLANS OR INTEREST IN ENTERING THE ONLINE SERVICES



        15  BUSINESS AND/OR RELATED BUSINESSES SUCH AS INTERNET



        16  ACCESS.  NETSCAPE AGREES THAT IT WON'T ENTER THOSE



        17  BUSINESSES FOR A MINIMUM OF THREE YEARS FOLLOWING



        18  COMPLETION OF THE LICENSING AGREEMENT WITH AOL.



        19           WAS THAT AN IMPORTANT OBJECTIVE OF AOL IN



        20  NEGOTIATING WITH NETSCAPE IN THE WINTER OF 1995-96 TO GET



        21  A NONCOMPETE WITH RESPECT TO ONLINE SERVICES BUSINESS



        22  AND/OR RELATED BUSINESSES FROM NETSCAPE?



        23  A.   OUR GOAL, PRIMARY GOAL, WAS TO ENTER INTO A STRATEGIC



        24  PARTNERSHIP WITH NETSCAPE.  IF WE WERE GOING TO DO THAT,



        25  WE DIDN'T WANT TO FIND OURSELVES IN A RELATIONSHIP WHERE�
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         1  OUR STRATEGIC PARTNER WAS COMPETING WITH US.  SO, AS AN



         2  ADJUNCT OR COMING OUT OF THE EFFECT WE ARE SEEKING A



         3  STRATEGIC RELATIONSHIP, IT WAS IMPORTANT TO US THAT IF WE



         4  WENT DOWN THAT ROAD, WE HAD SOME PROTECTION THAT WE DIDN'T



         5  TURN A PARTNER INTO A COMPETITOR AND ENABLE THEM AND AT



         6  THE SAME TIME POSSIBLY WASTE RESOURCES.



         7  Q.   OKAY.  AND YOU, IN TURN, OFFERED TO GET OUT OF THE



         8  SOFTWARE BUSINESS, INCLUDING WITHDRAWING OR TURNING OVER



         9  YOUR NAVISERVER PRODUCT WHICH COMPETED WITH NETSCAPE; IS



        10  THAT CORRECT?  AND I'M NOT DIRECTING YOUR ATTENTION TO



        11  ANYTHING IN THE DOCUMENT.  I'M JUST ASKING THIS FROM YOUR



        12  RECOLLECTION.



        13  A.   I DO SEEM TO RECALL SOME WILLINGNESS TO GIVE THEM,



        14  SELL THEM, WHATEVER WOULD BE THE NAVISOFT BUSINESS.



        15  Q.   AND YOU REGARDED BOTH THEIR AGREEMENT NOT TO COMPETE



        16  IN ONLINE SERVICES AND RELATED BUSINESSES, AND YOUR



        17  UNDERTAKINGS WITH RESPECT TO SERVER SOFTWARE, TO BE A



        18  PERFECTLY NORMAL COMPONENT IF YOU WERE TO REACH AGREEMENT



        19  ON THE STRATEGIC ALLIANCE, DID YOU NOT?



        20  A.   I MEAN, I DON'T KNOW WHAT YOU MEAN BY NORMAL.  I



        21  THINK THAT WE THOUGHT AS PART OF A STRATEGIC RELATIONSHIP



        22  THAT WAS NOT SOMETHING OUT OF THE ORDINARY.



        23  Q.   THANK YOU.  THAT'S WHAT I MEANT BY NORMAL.



        24           DID YOU COME TO BE CONCERNED AS YOU CONTINUED TO



        25  HAVE DISCUSSIONS WITH NETSCAPE ON INTO '96 AND�
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         1  SUBSEQUENTLY--AND I'M SPEAKING NOW AFTER THE TWO MARCH



         2  AGREEMENTS THAT AOL SIGNED, ONE WITH NETSCAPE--



         3           THE COURT:  ASK IT AGAIN, MR. WARDEN, IF YOU



         4  WILL.



         5  BY MR. WARDEN:



         6  Q.   AFTER THE TWO AGREEMENTS WITH THAT AOL SIGNED IN



         7  MARCH 1996, ONE WITH NETSCAPE AND ONE WITH MICROSOFT, YOU



         8  CONTINUED TO HAVE DISCUSSIONS WITH NETSCAPE, DID YOU NOT,



         9  ABOUT POSSIBLE FUTURE OPPORTUNITIES FOR THE USE OF THEIR



        10  BROWSING TECHNOLOGY AND YOUR CLIENT SOFTWARE?



        11  A.   SUBSEQUENT TO MARCH OF '96?



        12  Q.   YES.



        13  A.   YES, WE DID.



        14  Q.   THANK YOU.  AND AS THOSE DISCUSSIONS PROCEEDED, DID



        15  YOU COME TO BE CONCERNED THAT NETSCAPE'S WEB SITE COMPETED



        16  WITH AOL'S ONLINE SERVICE BUSINESS?



        17  A.   AT THE TIME WE WERE NEGOTIATING WITH THEM PRE-'96,



        18  PART OF THE NEGOTIATION WAS AROUND WHAT THEY DO WITH THEIR



        19  WEB SITE AND CAN WE PROGRAM IT, AND WE NEVER ENTERED INTO



        20  THAT AGREEMENT.  SUBSEQUENT, THEN, TO THAT, THEY



        21  DECIDED--THEY BEING NETSCAPE--DECIDED TO PUT SOME EFFORT



        22  INTO PROGRAMMING THE HOME PAGE WHERE THE BROWSER TOOK YOU



        23  FROM, IF IT WAS THE DEFAULT HOME PAGE FOR NETSCAPE



        24  BROWSER, AND WE DID FEEL LIKE PORTAL DESTINATIONS LIKE



        25  THAT COULD BE COMPETITORS WITH AOL.�
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         1           MR. WARDEN:  I PLACE BEFORE THE WITNESS AND OFFER



         2  DEFENDANT'S EXHIBIT 510 FOR IDENTIFICATION.  THIS IS



         3  ANOTHER STRING OF E-MAILS.  THE ONE I'M INTERESTED IN, AT



         4  LEAST FOR THE MOMENT, YOUR HONOR, IS THE BOTTOM OF THE



         5  FIRST PAGE, AND THIS IS BATES NUMBERED 2192 THROUGH 2195.



         6  AND THE MAIL I'M LOOKING AT IS DATED APRIL 20, 1996, FROM



         7  THE WITNESS TO KAISER AND GANG TO OTHERS.



         8           MR. BOIES:  NO OBJECTION, YOUR HONOR.



         9           THE COURT:  DEFENDANT'S 510 IS ADMITTED.



        10                         (DEFENDANT'S EXHIBIT NO. 510 WAS



        11                          ADMITTED INTO EVIDENCE.)



        12  BY MR. WARDEN:



        13  Q.   YOU'RE THE AUTHOR OF THE SECOND E-MAIL IN THIS PAGE;



        14  IS THAT CORRECT?



        15  A.   ON THE FIRST PAGE, YES.



        16  Q.   YES.



        17  A.   YES, I AM.



        18  Q.   AND IN THE FIRST THREE SENTENCES OR FOUR SENTENCES,



        19  YOU SAY, "I WANT NO PROMOTION OF THE NETSCAPE HOME PAGE



        20  THAT THEY DO NOT PAY GOOD MONEY FOR.  IT IS ONE THING TO



        21  CONVERT PEOPLE TO NAVIGATOR DLL'S.  IT IS QUITE OTHER



        22  ANOTHER TO PROMOTE MS SERVICE, YES, I SAID SERVICE," FOUR



        23  EXCLAMATION POINTS.



        24           SERVICE THERE MEANS ONLINE SERVICE, DOESN'T IT?



        25  A.   IN ITS MOST GENERAL TERMS, YES.�
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         1  Q.   CONTINUING, "GUYS, THEY ARE COMPETITORS OF OURS AT



         2  THE HOME PAGE, NOT BROWSER, LEVEL.  THEY ARE NO DIFFERENT



         3  THAN MICROSOFT NETWORK IN THIS RESPECT."  DO YOU SEE THAT?



         4  A.   YES, I DO.



         5  Q.   DID YOU BELIEVE THE STATEMENTS I READ THAT YOU



         6  AUTHORED TO BE TRUE WHEN YOU WROTE THEM?



         7  A.   YES, I DID BELIEVE THEM TO BE TRUE.



         8  Q.   AND YOU WERE ATTEMPTING, WERE YOU NOT, IN NEGOTIATING



         9  WITH NETSCAPE, TO KEEP THEM FROM EXPANDING THEIR WEB SITE



        10  BECAUSE YOU WERE AFRAID THAT THESE LARGE PORTAL SITES LIKE



        11  WHAT NETCENTER HAD BECOME TODAY WOULD POSE A COMPETITIVE



        12  THREAT TO AOL'S SERVICE?  WERE YOU NOT?



        13  A.   I DON'T THINK THAT'S ENTIRELY ACCURATE.  OUR GOAL WAS



        14  TO ENTER INTO A STRATEGIC RELATIONSHIP WITH THEM, AND AS



        15  PART OF THAT WE WERE GOING TO DO CERTAIN WORK, AND THEY



        16  WERE GOING TO DO CERTAIN WORK.  WE WERE NOT LOOKING



        17  TO--THE BASIS OF THE DEAL WAS NOT THE NONCOMPETE.  THE



        18  BASIS OF THE DEAL WAS THE STRATEGIC RELATIONSHIP.  WHAT



        19  FELL OUT OF THAT, THEN, IT MADE SENSE FOR US NOT TO BE



        20  COMPETING WITH EACH OTHER WHILE WE WERE IN A STRATEGIC



        21  RELATIONSHIP.



        22  Q.   SO, IF YOU HAD THIS STRATEGIC ALLIANCE, YOU WOULD



        23  HAVE HAD AN AGREEMENT NOT TO COMPETE; IS THAT CORRECT?



        24  A.   IT'S POSSIBLE.



        25  Q.   A MARKET DIVISION PROPOSAL; ISN'T THAT CORRECT?�
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         1  A.   I WOULD NOT CALL IT THAT.



         2  Q.   WHY NOT?



         3  A.   BECAUSE, AS I SAID BEFORE, WHAT IT SEEMED LIKE TO ME



         4  WAS A STRATEGIC RELATIONSHIP.  WE WERE EACH DOING THE



         5  THINGS WE DID BEST, AND THE WHOLE BASIS OF IT WAS THE



         6  STRATEGIC RELATIONSHIP, DID NOT LAST FOREVER, AT SOME



         7  POINT IT WOULD BE OVER, AND EVERYBODY COULD GO INTO OTHER



         8  PEOPLE'S BUSINESSES SHOULD THEY DESIRE.



         9  Q.   BUT DURING ITS DURATION, YOU WOULD TEND TO CERTAIN



        10  MARKETS, THEY WOULD TEND TO OTHER MARKETS, AND NEITHER



        11  WOULD CROSS THE LINE BETWEEN THE TWO AND TRESPASS IN THE



        12  OTHER'S TERRITORY; ISN'T THAT CORRECT?



        13  A.   I DON'T KNOW THAT I DESCRIBE THEM AS MARKETS.  WE



        14  WERE GOING TO DO CERTAIN SERVICES.  THEY WERE GOING TO DO



        15  CERTAIN SERVICES, IF A STRATEGIC RELATIONSHIP HAD BEEN



        16  CONSUMMATED AND THE PARTIES HAD AGREED TO IT.



        17  Q.   I DRAW YOUR ATTENTION AND PLACE BEFORE YOU



        18  DEFENDANT'S EXHIBIT 544 FOR IDENTIFICATION.



        19           MR. WARDEN:  AND I OFFER IT, YOUR HONOR.  I'M



        20  SORRY, IT'S 554.  THIS IS AN E-MAIL FROM BSCHULER TO STEVE



        21  CASE, RE: NETSCAPE DEAL, DATED OCTOBER 18, 1995.



        22           MR. BOIES:  NO OBJECTION, YOUR HONOR.



        23           THE COURT:  DEFENDANT'S 554 IS ADMITTED.



        24                         (DEFENDANT'S EXHIBIT NO. 554 WAS



        25                          ADMITTED INTO EVIDENCE.)�
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         1  BY MR. WARDEN:



         2  Q.   YOU'RE ONE OF THE SIGNATORIES OF THIS E-MAIL, EVEN



         3  THOUGH IT WAS SENT BY BSCHULER; ISN'T THAT CORRECT?



         4  A.   HE DOES LIST ME AS IT COMING FROM ME AS WELL AS HIM



         5  AND MR. GANG.



         6  Q.   ARE YOU SUGGESTING THAT THAT WAS INAPPROPRIATE AND



         7  YOU SHOULDN'T HAVE BEEN LISTED AS ONE OF THE AUTHORS OF



         8  THE MESSAGE TO MR. CASE?



         9  A.   NO, ALTHOUGH IT'S PROBABLY MORE MR. SCHULER'S



        10  PHRASEOLOGY THAN OURS COLLECTIVELY, ALTHOUGH WE DID AGREE



        11  WITH THE GENERAL CONCEPTS.



        12  Q.   AND DOES THE FIRST PARAGRAPH REFER TO THE STRATEGIC



        13  ALLIANCE THAT YOU HAVE BEEN TESTIFYING ABOUT?



        14  A.   THE PARAGRAPH THAT--



        15  Q.   NUMBER ONE.



        16  A.   THAT ADDRESSES MICROSOFT?



        17  Q.   PARAGRAPH NUMBER ONE ON PAGE ONE.



        18  A.   AND YOUR QUESTION IS...



        19  Q.   DOES THAT RELATE TO THE POSSIBLE OR PROSPECTIVE



        20  STRATEGIC ALLIANCE THAT YOU HAVE BEEN TESTIFYING ABOUT?



        21  A.   YES.  ONE OF THE THINGS WE WERE LOOKING TO DO AS PART



        22  OF IT, AS I SAID BEFORE, IS BECAUSE WE WERE SO CONCERNED



        23  ABOUT THE MSN THREAT AND BEING ON THE DESKTOP AND PUTTING



        24  HUGE DOLLARS BEHIND IT, IS WE WERE LOOKING TO THIS



        25  PARTNERSHIP TO AVAIL OURSELVES OF SOME OF THE SAME�
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         1  ADVANTAGES.



         2  Q.   INCLUDING THE FACT, AS IT SAID HERE, THAT EVERYONE IS



         3  IN AGREEMENT THAT WE HAVE ELIMINATED A POTENTIAL



         4  COMPETITOR.  WHAT DOES THAT REFER TO?



         5  A.   AGAIN, I THINK THAT REFERS TO THE FACT THAT IF WE



         6  WERE GOING TO HAVE A STRATEGIC RELATIONSHIP WITH NETSCAPE,



         7  THEN WHILE WE WERE GOING TO HAVE THAT RELATIONSHIP, THE



         8  TWO SIDES WERE NOT GOING TO BE DIRECTLY COMPETING WITH



         9  EACH OTHER.



        10  Q.   IN YOUR VARIOUS DEALINGS WITH THE DEPARTMENT OF



        11  JUSTICE STIRRING THEM UP AGAINST THE BEAST FROM REDMOND,



        12  DID YOU DISCLOSE THAT YOU MADE A MARKET DIVISION PROPOSAL



        13  TO NETSCAPE?



        14  A.   AGAIN, THAT'S YOUR WORDING ON THE MARKET DIVISION,



        15  NOT MINE.



        16  Q.   WELL, LOOK AT THE NEXT PAGE OF THE DOCUMENT, E,



        17  SECOND SENTENCE, "WE CAN ALSO OFFER UP WITHDRAWING



        18  NAVISERVER FROM THE MARKET TO COMPETE WITH THEM IN RETURN



        19  FOR MFN PRICING AND OTHER CONCESSIONS."



        20           DOESN'T THAT REFER TO YOUR WITHDRAWING YOUR



        21  PRODUCT FROM THE MARKET TO STOP COMPETING WITH THEM AND



        22  GIVE THEM THAT MARKET?



        23  A.   WELL, AGAIN, IF YOU RECALL THE HISTORY, WE WERE NEVER



        24  REALLY SERIOUSLY IN THE NAVISERVER MARKET AT ALL.  I GUESS



        25  THIS IS FOR CUSTOM PUBLISHING OR DOING PUBLISHING ON THE�
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         1  NET.  IT'S NEVER A MARKET THAT EVEN THEN WE SERIOUSLY



         2  PURSUED AND, CLEARLY, SUBSEQUENTLY NEVER PURSUED.



         3  Q.   OKAY.  GOING TO ANOTHER SUBJECT--



         4  A.   WE ARE DONE WITH THIS DOCUMENT?



         5  Q.   WE ARE THROUGH WITH THAT.  FOR THE TIME, AT LEAST.



         6  A.   OKAY.



         7  Q.   DOES AMERICA ONLINE LIKE THE FACT THAT FEATURES OF



         8  NETCENTER, LIKE SMARTBROWSING, RELY ON COMMUNICATOR 4.5



         9  AND, THUS, WILL NOT WORK ON AOL'S CLIENT SOFTWARE?



        10  A.   I DON'T KNOW.



        11  Q.   IS THAT THE KIND OF UNFAIR COMPETITIVE ADVANTAGE THAT



        12  YOU COMPLAIN ABOUT FACING VIS-A-VIS MICROSOFT NETWORK IN



        13  PARAGRAPH 21 OF YOUR WRITTEN DIRECT, NEXT TO THE LAST



        14  SENTENCE?



        15  A.   I'M NOT REALLY FAMILIAR WITH THE SITUATION THAT YOU



        16  IDENTIFIED VIS-A-VIS SMARTBROWSING AND COMMUNICATOR 4.5.



        17  Q.   BY THE WAY, JUST TO TIE THIS DOWN--IT MAY ALREADY



        18  HAVE BEEN TIED DOWN, BUT MY MEMORY ISN'T GOOD ENOUGH TO BE



        19  SURE--HAS NET ESCAPE EVER PERFORMED ITS CONTRACTUAL



        20  OBLIGATION IN THE MARCH 1996 CONTRACT WITH AOL TO DEVELOP



        21  A COMPONENTIZED VERSION OF NAVIGATOR FOR AOL?



        22  A.   WELL, IF YOU RECALL THE AGREEMENT, THE PARTIES HAD



        23  AGREED, IN GOOD FAITH, TO WORK OUT THE PRECISE SCHEDULE



        24  FOR DELIVERING INTEGRATED BROWSERS.  THE PARTIES NEVER SAT



        25  DOWN AND WORKED OUT THE TIME FRAME FOR DELIVERING THE�
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         1  INTEGRATED BROWSERS.



         2           AND AS I TESTIFIED EARLIER, THE BIG REASON FOR



         3  NETSCAPE'S SIDE WAS, IF THEY WEREN'T GOING TO GET MUCH



         4  BROWSER SHARE FROM IT, THEY THOUGHT IT NOT WISE TO COMMIT



         5  RESOURCES WHEN THEY WERE IN THE BATTLE WITH MICROSOFT FOR



         6  THE BROWSER SHARE.



         7  Q.   BUT THE ANSWER TO MY QUESTION IS NO; IS THAT RIGHT?



         8  A.   WE NEVER HAD THE GOOD-FAITH NEGOTIATIONS.



         9  Q.   NOW, WHEN YOU WERE NEGOTIATING SIMULTANEOUSLY WITH



        10  MICROSOFT AND NETSCAPE DURING EARLY 1996, WAS EACH AWARE



        11  THAT YOU WERE NEGOTIATING WITH THE OTHER?



        12  A.   I KNOW THAT MICROSOFT WAS CLEARLY AWARE WE WERE



        13  NEGOTIATING WITH NETSCAPE.  I NEVER--I DON'T HAVE A GOOD



        14  FEEL FOR WHAT NETSCAPE KNEW ABOUT OUR NEGOTIATIONS WITH



        15  MICROSOFT.



        16  Q.   DID YOU USE PROPOSALS OR OFFERS FROM ONE TO GET A



        17  BETTER DEAL OUT OF THE OTHER?



        18  A.   WELL, IT WAS CLEAR THAT MICROSOFT WAS HEAVILY



        19  "INCENTED" BECAUSE THEY KNEW WE WERE DEALING WITH



        20  NETSCAPE.  WITH NETSCAPE, WHAT I RECALL WAS WE WERE--AT



        21  LEAST MYSELF (SIC) WAS USING FOR--WE NEED TO GET THIS DEAL



        22  DONE OR SORT OF "OR ELSE."



        23  Q.   AND DID YOU TRADE ONE OFF AGAINST THE OTHER?



        24  A.   ABOUT NETSCAPE?



        25  Q.   DID YOU TELL THEM, "DO BETTER BECAUSE MICROSOFT IS�
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         1  DOING BETTER"?



         2  A.   AGAIN, I DON'T REMEMBER IN THAT EARLY TIME PERIOD



         3  ACTUALLY REFERENCING MICROSOFT, BUT I DO RECALL GETTING



         4  INTO CONVERSATIONS, LIKE WE GOT TO MOVE FORWARD HERE OR WE



         5  ARE GOING TO HAVE TO GO IN ANOTHER DIRECTION.



         6  Q.   DO YOU RECALL WHAT THE DEADLINES WERE FOR NETSCAPE'S



         7  COMPLETING THE COMPONENTIZED BROWSER UNDER YOUR CONTRACT



         8  WITH THEM?



         9  A.   I WANT TO SAY A NINE-MONTH TIME FRAME.



        10           (PAUSE.)



        11  A.   DID YOU GET THAT?



        12  Q.   I HEARD YOU.  THANK YOU VERY MUCH.



        13           GOVERNMENT EXHIBIT 824--



        14           MR. WARDEN:  IS THAT IN EVIDENCE?  MR. MYERS



        15  ADVISES ME THAT THAT IS IN EVIDENCE, YOUR HONOR.



        16  BY MR. WARDEN:



        17  Q.   --WHICH IS THE PROMOTION LICENSE DISTRIBUTION



        18  DEVELOPMENT AND JOINT MARKETING AGREEMENT ENTERED INTO AS



        19  OF MARCH 11, 1996, BETWEEN NETSCAPE AND AMERICA ONLINE, AT



        20  PAGE FOUR OF ATTACHMENT B BEARING AOL BATES NUMBER 3547



        21  SETS FORTH A TIMETABLE IN NUMBER THREE, SECTION 3,



        22  ENTITLED "TIMETABLE FOR INITIAL CUSTOMIZED CLIENT



        23  PRODUCTS."  AND IN PARAGRAPH 3.1 UNDER SECTION 3, IT TALKS



        24  ABOUT CUSTOMIZED INTEGRATED CLIENT PRODUCTS, AND THEN



        25  SECTION A UNDER THAT IS WINDOWS PLATFORMS.�
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         1  A.   I'M NOT GOING TO BE ABLE TO SEE THAT ONE.



         2  Q.   IS YOUR VIEWER ON?



         3  A.   YES, IT IS.



         4  Q.   MS. WHEELER WILL BRING YOU A COPY.



         5           THAT WAS NOT A VERY LONG TIMETABLE THERE FOR THE



         6  WINDOWS PLATFORMS.  FIRST OF ALL, AM I RIGHT THAT THESE



         7  ARE THE CONTRACT DEADLINES FOR THEM TO PRODUCE THE



         8  CUSTOMIZED INTEGRATED CLIENT PRODUCTS?



         9           THE COURT:  LET ME CATCH UP WITH YOU, MR. WARDEN.



        10  WHAT PAGE ARE YOU ON?



        11           MR. WARDEN:  I'M ON PAGE FOUR OF ATTACHMENT B,



        12  WHICH IS BATES NUMBER 3547.  I THINK THE BLAME THAT TRIAL



        13  LAWYERS GET FOR EQUALLY LONG BRIEFS CAN ALSO BE PLACED ON



        14  OUR CORPORATE BRETHREN.



        15  BY MR. WARDEN:



        16  Q.   YOU SEE THIS NOW, MR. COLBURN?



        17  A.   YOU'RE REFERRING TO THE TIMETABLES?



        18  Q.   YES.  ITEM THREE ON PAGE FOUR OF ATTACHMENT B, BATES



        19  NUMBER 3547--IT'S ON THE SCREEN.  IT MIGHT EVEN BE IN



        20  FOCUS AT THIS POINT ON YOUR SCREEN.



        21  A.   RIGHT.  I SEE IT.



        22  Q.   NOW, IS THAT THE CONTRACTUAL TIMETABLE FOR NETSCAPE'S



        23  DELIVERY OF CUSTOMIZED INTEGRATED CLIENT PRODUCTS



        24  BEGINNING WITH FINAL SPECS IN APRIL 15TH, BARELY A MONTH



        25  AFTER THE CONTRACT, AND ENDING WITH THE GOLDEN MASTER ON�
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         1  SEPTEMBER 15TH, 1996?



         2  A.   I THINK YOU GOT TO READ THAT IN CONNECTION WITH



         3  SECTION NINE, PAGE 32, WHICH TALKS ABOUT DEVELOPMENT OF



         4  CUSTOMIZED CLIENT PRODUCTS, AND IF I MAY READ IT.



         5  Q.   PLEASE.



         6  A.   PARTIES SAY, THE PARTIES HAVE EXECUTED THE AGREEMENT



         7  PRIOR TO REACHING A DEFINITIVE UNDERSTANDING WITH RESPECT



         8  TO THE PROVISIONS OF THIS SECTION NINE AND ATTACHMENT B.



         9  AND SO, WHAT I THINK ATTACHMENT B WAS, WAS ESSENTIALLY



        10  GUIDELINES OF WHAT WE WERE SHOOTING FOR.



        11  Q.   OKAY, I ACCEPT THAT, AND THAT'S WHAT YOU WERE AIMING



        12  FOR AT THE TIME?



        13  A.   I THINK THAT WOULD HAVE BEEN A BEST CASE.



        14  Q.   AND THEY STILL HAVEN'T PRODUCED THIS CUSTOMIZED



        15  INTEGRATED CLIENT PRODUCT IN THE GOLDEN MASTER ON OCTOBER



        16  28TH, OR WHATEVER TODAY IS, 1998?



        17  A.   PURSUANT TO THIS AGREEMENT, OR OTHERWISE?



        18  Q.   FIRST, PURSUANT TO THIS AGREEMENT.



        19  A.   THAT'S CORRECT.



        20  Q.   HOW ABOUT OTHERWISE?



        21  A.   THAT'S ALSO CORRECT.



        22  Q.   THANK YOU.



        23           NOW, LET'S GO TO PAGE 29, PARAGRAPH 26, OF YOUR



        24  WRITTEN DIRECT.  YOU SAY "AOL WANTED THE FLEXIBILITY."  DO



        25  YOU SEE THIS?  THE THIRD SENTENCE, "AOL WANTED THE�
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         1  FLEXIBILITY OF BEING ABLE TO INTEGRATE DIFFERENT BROWSERS



         2  INTO ITS CLIENT SOFTWARE, THUS PROVIDING ITS USERS A



         3  CHOICE OF BROWSERS."



         4  A.   YES, I SEE THE LANGUAGE.



         5  Q.   YOU WERE CREATING YOUR OWN PROPRIETARY CLIENT USING



         6  THE BROWSING TECHNOLOGY FROM EITHER MICROSOFT OR NETSCAPE;



         7  IS THAT RIGHT?



         8  A.   WE WERE?



         9  Q.   WERE YOU?



        10  A.   WELL, WE WERE CERTAINLY CONTEMPLATING THAT PURSUANT



        11  TO THE AGREEMENTS, YES.



        12  Q.   OKAY.  AND DID YOU WANT MORE THAN ONE PROPRIETARY



        13  CLIENT?



        14  A.   WELL, I THINK WE THOUGHT ABOUT IT THIS WAY.  AND WE



        15  WALKED THROUGH SEVERAL DIFFERENT ISSUES.  ONE IS, IT



        16  ALWAYS MAKES SENSE TO HAVE A BACKUP THERE.



        17           SECONDLY, THERE ARE VARIOUS CHANNELS TO WHICH OUR



        18  SERVICE GOES TO; CONSUMER SEGMENTS, IF YOU WILL.  SOME



        19  MIGHT HAVE PREFERRED NETSCAPE.  SOME MIGHT HAVE PREFERRED



        20  MICROSOFT.  AS YOU RECALL, AT THE TIME NETSCAPE WAS THE



        21  LEADER AND HAD GREAT CACHE IN THE MARKETPLACE.



        22           AND THIRD, IT WAS ALWAYS IN OUR INTEREST IF WE



        23  COULD SET THIS UP TO CREATE A SITUATION WHERE THE BROWSER



        24  COMPANIES WERE PAYING US TO GET TO OUR CUSTOMERS.  SO THEY



        25  MIGHT COMPETE WITH EACH OTHER BY ADVERTISING, LIKE OTHER�
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         1  PROVIDERS OF PRODUCTS DOING OUR SERVICE.



         2  Q.   DID YOU ACHIEVE THAT RESULT?



         3  A.   NO, WE DID NOT.



         4  Q.   AND YOU WOULD AGREE WITH ME, WOULD YOU NOT, THAT AOL



         5  COULD ONLY HAVE ONE PRIMARY BROWSER?



         6  A.   WHAT DO YOU MEAN BY "PRIMARY"?



         7  Q.   WELL, WHAT THE WORD USUALLY MEANS:  PRIMARY, NOT



         8  SECONDARY.



         9  A.   NO, WE COULD HAVE OFFERED OUR CONSUMERS CHOICE.



        10  Q.   COULD TWO DIFFERENT BROWSERS BE THE PRIMARY BROWSER,



        11  EACH OF THEM?



        12  A.   THEY COULD BE COEQUAL.



        13  Q.   THAT WASN'T MY QUESTION.  MY QUESTION HAD TO DO--I



        14  WILL ASK IT AGAIN.



        15  A.   OKAY.



        16  Q.   YOU WOULD AGREE WITH ME, WOULD YOU NOT, THAT ONLY ONE



        17  BROWSER COULD BE YOUR, QUOTE-CLOSED QUOTE, PRIMARY



        18  BROWSER?



        19  A.   I THINK IN THE WAY YOU'RE MEANING IT, YES.



        20           MR. WARDEN:  I PLACE BEFORE THE WITNESS AND OFFER



        21  DEFENDANT'S EXHIBIT MARKED 516 FOR IDENTIFICATION, WHICH



        22  APPEARS, UNUSUALLY, TO BE A SINGLE E-MAIL FROM THE WITNESS



        23  TO STEVE CASE, DATED APRIL 18, 1996.



        24           MR. BOIES:  NO OBJECTION, YOUR HONOR.



        25           THE COURT:  DEFENDANT'S 516 IS ADMITTED.�
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         1                         (DEFENDANT'S EXHIBIT NO. 516 WAS



         2                          ADMITTED INTO EVIDENCE.)



         3  BY MR. WARDEN:



         4  Q.   GOING TO THE BOTTOM OF THE PAGE, BEGINNING WITH THE



         5  PARAGRAPH THAT SAYS, "SECOND, FOLLOWING TED'S MEETING AT



         6  NETSCAPE AND MY LENGTHY CONVERSATIONS WITH RAM," TED IS



         7  WHOM?



         8  A.   I BELIEVE THAT REFERS TO TED LEONSIS.



         9  Q.   AND RAM, THE PERSON I CALLED RAM IS ACTUALLY RAM



        10  SHRIRAM OF NETSCAPE; IS THAT CORRECT?



        11  A.   I BELIEVE THAT'S SO.



        12  Q.   DESCRIBED AS THE SENIOR OEM GUY AT NETSCAPE.



        13           "LAST NIGHT, AT HIS REQUEST, I HAD THE FOLLOWING



        14  COMMENTS AND OBSERVATIONS AS TO THE NETSCAPE



        15  RELATIONSHIP."



        16           NOW, THIS IS AFTER YOU HAVE SIGNED BOTH DEALS,



        17  NETSCAPE AND MICROSOFT; RIGHT?



        18  A.   YEAH.  THE DATE APPEARS TO BE APRIL 18TH.  WE SIGNED



        19  THOSE IN MARCH.



        20  Q.   "ONE, NETSCAPE BELIEVED THAT THEY WERE GOING TO BE



        21  THE PRIMARY BROWSER FOR AOL."  NOW, LET'S PAUSE RIGHT



        22  THERE.



        23           WHAT DID YOU MEAN BY THE WORD "PRIMARY"?



        24  A.   THAT THEY WOULD GET A MAJORITY OF THE SHARE OF OUR



        25  BROWSING AUDIENCE.�
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         1  Q.   YOU CONTINUE, "WHICH BLOWS MY MIND."  WHY IS THAT?



         2  A.   I THINK I GO ON TO EXPLAIN IT.



         3  Q.   AND YOUR EXPLANATION IS, "ONE, NETSCAPE TOOK OFF THE



         4  TABLE THE BOARD SEAT."  YOU WANTED A BOARD SEAT ON



         5  NETSCAPE?



         6  A.   THAT'S ONE OF THE ITEMS WE REQUESTED.



         7  Q.   OKAY.  "AOL AS THE PRIMARY CONTENT PROVIDER, MOST OF



         8  THE ADVERTISING DEAL," ET CETERA, AND TWO, "WE MUTUALLY



         9  REMOVED ANY PRIMARY COMMITMENTS IN THIS REGARD FROM THE



        10  CONTRACT.  WHY WOULD WE EVER DO A PRIMARY DEAL WITH



        11  NETSCAPE BASED ON WHAT WE WERE GETTING?  HOWEVER, RAM SAID



        12  THAT WAS WHAT ROBERTA AND HOMER TOLD TO JIM B, PETER



        13  CURRIE AND THE REST OF THE GANG, AS REFLECTED IN THEIR



        14  POSITIONING IN THE PRESS."



        15           WHO WAS ROBERTA?



        16  A.   ROBERTA KATZ, THE GENERAL COUNSEL.



        17  Q.   AND HOMER?



        18  A.   MIKE HOMER, SENIOR VP.  I DON'T KNOW WHAT HIS TITLE



        19  WAS THEN OR NOT.



        20  Q.   AND JIM B. IS JIM BARKSDALE?



        21  A.   CORRECT.



        22  Q.   AND PETER CURRIE IS WHO?



        23  A.   THEIR CFO OF NETSCAPE.



        24  Q.   NOW, WHAT DO YOU MEAN BY THIS QUESTION AND



        25  PARENTHETICALS, "WHY WOULD WE EVER DO A PRIMARY DEAL WITH�
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         1  NETSCAPE BASED ON WHAT WE WERE GETTING?"



         2  A.   I THINK WHAT I SAID WAS CLEAR, BASED ON THE VALUE WE



         3  WERE GETTING FROM THEM.  AND, OF COURSE, THE VALUE WE



         4  ENDED UP GETTING FROM NETSCAPE WHEN--I MEAN, FROM



         5  MICROSOFT, FROM BEING ON THE DESKTOP, AND THE ONLINE



         6  SERVICES FOLDER, WHY WOULD WE COMMIT THE PRIMARY STATUS TO



         7  THEM?  THERE WAS NOT ENOUGH VALUE IN THE DEAL TO MAKE THAT



         8  COMMITMENT VERSUS WHAT WE WERE GETTING ON THE OTHER SIDE



         9  OF THE FENCE.



        10  Q.   LET'S GO ON TO THE SECOND PARAGRAPH, I BELIEVE,



        11  PARAGRAPH NUMBER TWO.  THIS SETS FORTH WHAT YOU TESTIFIED



        12  TO SEVERAL TIMES THAT THEY DIDN'T WANT TO BUILD THE DLL



        13  VERSION UNLESS THEY WERE GOING TO GET A BIG NUMBER OF YOUR



        14  USERS; IS THAT RIGHT?



        15  A.   THAT'S RIGHT.



        16           MR. BOIES:  OBJECTION TO THE FORM OF THE



        17  QUESTION.



        18           THE COURT:  WHAT'S THE OBJECTION TO THE FORM?



        19           MR. BOIES:  HE MISSTATED WHAT THE DOCUMENT SAYS.



        20           MR. WARDEN:  I BEG YOUR PARDON.  I THOUGHT THE



        21  WITNESS AGREED WITH MY CHARACTERIZATION.  JUST TRYING TO



        22  SAVE A LITTLE TIME.



        23           THE COURT:  ASK IT AGAIN.



        24           MR. WARDEN:  I SURELY WILL.



        25  BY MR. WARDEN:�
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         1  Q.   THIS PARAGRAPH NUMBER TWO RELATES TO A SUBJECT TO



         2  WHICH YOU HAVE TESTIFIED SEVERAL TIMES ALREADY TODAY, DOES



         3  IT NOT, MR. COLBURN?



         4  A.   I THOUGHT SO, YES.



         5  Q.   OKAY.  AND DOES IT SAY, IN SUBSTANCE, AS YOU READ IT,



         6  THAT NETSCAPE DOESN'T WANT TO BUILD THE DLL VERSION OF THE



         7  BROWSER EVEN THOUGH THEY HAVE AN OBLIGATION, UNLESS THEY



         8  BELIEVE THEY HAVE A GOOD CHANCE TO GET A BIG NUMBER OF AOL



         9  USERS FOR IT OVER TIME?



        10  A.   WELL, AGAIN, THEIR OBLIGATION UNDER THE CONTRACT



        11  APPEARED TO BE TO NEGOTIATE IN GOOD FAITH ON THE TIMING



        12  AND WHATNOT.  BUT YET, BECAUSE THEY FOLLOWED OUT THAT



        13  MICROSOFT WAS GOING TO GET THE LION'S SHARE OF THE



        14  BROWSERS BECAUSE THEY WERE A DEFAULT, THEY THOUGHT IT WAS



        15  MISAPPROPRIATION OF THEIR RESOURCES AGAINST WHAT THEY



        16  THOUGHT THE RETURN WOULD BE.



        17  Q.   OKAY.  GOING ON TO PARAGRAPH NUMBER FIVE, YOU SAY,



        18  "MY OBSERVATION IS THAT FOR THE FIRST TIME SINCE THIS



        19  PROCESS WITH NETSCAPE STARTED MANY MOONS AGO, WE HAVE



        20  THEIR FULL ATTENTION.  I SHUDDER TO THINK WHAT WOULD HAVE



        21  HAPPENED HAD WE DONE THE NETSCAPE DEAL ALONE.  IT WOULD



        22  HAVE BEEN A DISASTER.  THEY WOULD NEVER RETURN OUR CALLS.



        23  MICROSOFT IS OUR ONLY CHANCE TO BUILD A RELATIONSHIP WITH



        24  NETSCAPE THAT WORKS, AS CRAZY AS THAT MAY SOUND."



        25           DID THAT PARAGRAPH THAT YOU ADDRESSED TO MR. CASE�
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         1  AND OTHERS TRUTHFULLY REPRESENT YOUR JUDGMENT AND BELIEF



         2  AT THE TIME IT WAS WRITTEN?



         3  A.   AGAIN, IN RETROSPECT, REVIEWING IT--



         4           MR. WARDEN:  EXCUSE ME, I ASK THAT THE WITNESS BE



         5  INSTRUCTED TO ANSWER THE QUESTION YES OR NO, WHICH WAS DID



         6  IT TRUTHFULLY REPRESENT HIS JUDGMENT AND BELIEF AT THE



         7  TIME IT WAS WRITTEN.



         8           THE COURT:  THERE ARE THREE POSSIBLE ANSWERS.



         9  ONE IS YES, ONE IS NO, AND THE THIRD IS I DON'T KNOW.



        10           THE WITNESS:  MY ANSWER WOULD BE YES.  I WAS



        11  CONCERNED AT THE TIME OF WRITING THIS THAT FOR TRADING OFF



        12  THE VALUES WE WERE GOING TO TRADE OFF, AND ONLY COME OUT



        13  OF IT WITH THE VALUES THAT I SORT OF OUTLINED IN PARAGRAPH



        14  ONE, WOULD NOT HAVE BEEN MUCH OF A DEAL FOR US; AND



        15  THEREFORE, WITH THE VALUE WE WERE GETTING ON THE DESKTOP,



        16  THAT WAS OBVIOUSLY THE ONLY WAY TO GO.



        17  BY MR. WARDEN:



        18  Q.   AND IT WAS YOUR BELIEF AT THIS TIME, WAS IT NOT, THAT



        19  NETSCAPE WAS TOO ARROGANT FOR ITS OWN GOOD?



        20  A.   I DON'T THINK AT THIS TIME.  I THOUGHT NETSCAPE WAS



        21  TOO ARROGANT FOR ITS OWN GOOD.  IT CERTAINLY HAD BECOME A



        22  WOUNDED DUCK BECAUSE OF US DOING THE MICROSOFT DEAL.



        23           THERE WERE TIMES I DO RECALL DURING THE



        24  NEGOTIATIONS PRECEDING THE MARCH '96 AGREEMENT WHERE WE



        25  HAD OUR UPS AND DOWNS WITH NETSCAPE, AND AT TIMES,�
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         1  CERTAINLY EARLY ON, THEY APPEARED AT LEAST ARROGANT TO ME,



         2  WHICH MAY MAKE SENSE SINCE THEY WERE THE LEADING BROWSER



         3  COMPANY AND, AT THAT TIME, HAD THE BEST PRODUCT OUT THERE.



         4  Q.   AND YOU, YOURSELF, COMPLAINED THAT NETSCAPE THOUGHT



         5  AMERICA ONLINE HAD TO DO A DEAL WITH NETSCAPE BECAUSE



         6  THERE WAS NOWHERE ELSE TO GO, DIDN'T YOU?



         7  A.   I THINK THAT WAS THE CASE, ALONG WITH WHAT I



         8  MENTIONED BEFORE WITH MICROSOFT'S ONSLAUGHT INTO THE



         9  BUSINESS AND ARTICLES OUT THERE SAYING THAT THE INTERNET



        10  WAS PASSING AOL BY.  THERE WAS A SENSE THAT AOL NEEDED TO



        11  DO SOMETHING AND DIDN'T HAVE MUCH MARKET MOMENTUM.



        12  Q.   DO YOU RECALL SAYING TO MS. SWISHER, "NETSCAPE



        13  THOUGHT WE HAD NOWHERE ELSE TO GO.  IT WAS LIKE AOL HAS TO



        14  DO A DEAL WITH US BECAUSE, ONE, WE ARE THE LEADING



        15  BROWSER; AND TWO, MICROSOFT IS ITS ARCH ENEMY"?



        16  A.   I THINK THAT'S A FAIR CHARACTERIZATION AT POINTS IN



        17  THE PROCESS, ESPECIALLY EARLY ON IN THE LATE PART OF 1995,



        18  WHEN WE FIRST STARTED, THAT WAS THE FEELING.



        19  Q.   AND YOU REGARDED MICROSOFT AS EASIER TO DEAL WITH



        20  THAN NETSCAPE, DID YOU NOT?



        21  A.   I THINK YOU GOT TO BE MORE SPECIFIC AS TO TIME FRAME



        22  AND CONTEXT.



        23  Q.   WE WILL DO THAT IN A MINUTE.



        24           MR. WARDEN:  FIRST, LET ME PUT BEFORE THE WITNESS



        25  AND OFFER DEFENDANT'S EXHIBIT 1726 FOR IDENTIFICATION, THE�
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         1  FIRST REAL PIECE OF WHICH IS AN E-MAIL FROM STEVE CASE TO



         2  VARIOUS ADDRESSEES AT AOL.



         3           MR. BOIES:  NO OBJECTION, YOUR HONOR.



         4           MR. WARDEN:  THIS DOCUMENT IS FOUR PAGES,



         5  BEGINNING BATES NUMBER 1174 AND ENDING IN 77.



         6           THE COURT:  DEFENDANT'S 1726 IS ADMITTED.



         7                         (DEFENDANT'S EXHIBIT NO. 1726 WAS



         8                          ADMITTED INTO EVIDENCE.)



         9  BY MR. WARDEN:



        10  Q.   NOW, THIS IS OCTOBER 1995, NEAR THE END OF OCTOBER.



        11           IS THAT THE PERIOD WHEN NETSCAPE MIGHT HAVE BEEN



        12  ARROGANT?



        13  A.   MIGHT HAVE BEEN.



        14  Q.   I DIRECT YOUR ATTENTION TO MR. CASE'S THIRD PARAGRAPH



        15  WHICH READS, "SOUNDS LIKE NETSCAPE IS BREATHING ITS OWN



        16  FUMES AND NEEDS A WAKEUP CALL.  THEY NEED SOME GRAVITY TO



        17  BRING THEM BACK TO EARTH."



        18           DID THEY GET THE WAKEUP CALL AND THE GRAVITY



        19  BEFORE YOU SIGNED THE AGREEMENT WITH MICROSOFT IN MARCH



        20  1996?



        21  A.   WELL, WHAT FUNDAMENTALLY HAPPENED DURING THE



        22  NEGOTIATIONS--I WILL ANSWER IT AS, AT THE POINT IN TIME



        23  THAT MICROSOFT PUT ON THE TABLE THE ONLINE SERVICES FOLDER



        24  BEING BUNDLED IN WITH THE DESKTOP, THE WAY I VIEWED THE



        25  NEGOTIATIONS CHANGED, AND IT WAS MY ESTIMATION THAT THAT�
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         1  WAS A VALUE THAT NETSCAPE COULD NOT REALLY MATCH, SO THAT,



         2  AS FAR AS PUSHING THEM TO DIFFERENT POSITIONS, I BACKED



         3  OFF A LITTLE BIT TOWARDS THE END.



         4  Q.   THEY COULDN'T MATCH THAT VALUE.  THEY COULDN'T PAY



         5  YOU $10 MILLION OR WHATEVER?



         6  A.   WELL, IT'S PROBABLY WORTH A LOT MORE THAN $10



         7  MILLION, BUT IN OUR VIEW, NO, THEY COULDN'T MATCH IT



         8  BECAUSE, REMEMBER:  AT THE TIME, MICROSOFT IS COMING OUT



         9  GANGBUSTERS, INTERNET DAY AND EVERYTHING ELSE.  THEY GOING



        10  FROM STANDING ZERO TO 850,000, ARTICLES ALL OVER THE



        11  PLACE, AOL IS DEAD, INTERNET PASSING IT BY.  AS MUCH AS



        12  THE SUBSCRIBERS WERE IMPORTANT TO US AND WHAT IT



        13  GENERATED, MICROSOFT GETTING UP IN FRONT OF THE WORLD AND



        14  SAYING, "YES, EVEN THOUGH WE DO HAVE MSN, WE ARE GOING TO



        15  EMBRACE AOL, WE ARE GOING TO MAKE IT WORK, HAD VALUE,



        16  THAT'S VERY TOUGH TO PUT ON," THEN YOU ADD THE



        17  DISTRIBUTION TO IT WITH THE OEM'S AND GIVING US RELATIVE



        18  PARITY, AT LEAST, FROM A COST STRUCTURE AND EVERYTHING



        19  ELSE.  IT'S A PRETTY POWERFUL ONE-TWO-, IF I MAY, -THREE



        20  PUNCH.



        21  Q.   WHAT IS THE RELATIVE PARITY WITH MSN?  I THOUGHT MSN



        22  HAD AN ICON ON THE DESKTOP, AND YOU WERE IN A FOLDER WITH



        23  OTHER ONLINE SERVICES?



        24  A.   THAT'S WHY I USED THE WORD "RELATIVE," MEANING IN THE



        25  NEIGHBORHOOD.�
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         1  Q.   BUT YOU KEPT ON DOING DEALS WITH OEM'S TO HAVE YOUR



         2  ICON ON THE DESKTOP; CORRECT?



         3  A.   ABSOLUTELY.



         4  Q.   AND YOU PAID THEM FOR THAT; CORRECT?



         5  A.   TO GET THE PARITY.



         6  Q.   THANK YOU.



         7           MR. WARDEN:  NOW, AS FAR AS FINDING IT EASIER TO



         8  DEAL WITH MICROSOFT, I PLACE BEFORE THE WITNESS AND OFFER



         9  DEFENDANT'S EXHIBIT 1727, A ONE-PAGE DOCUMENT BEARING



        10  BATES NUMBER 357, DATED MAY 2ND, 1996, AUTHORED BY THE



        11  WITNESS, SENT TO A NUMBER OF ADDRESSEES AND COPYEES,



        12  INCLUDING STEVE CASE.



        13           THE COURT:  THIS IS MAY 2ND?



        14           MR. WARDEN:  THAT'S WHAT IT LOOKS LIKE.  IT MIGHT



        15  BE FEBRUARY 5.



        16  BY MR. WARDEN:



        17  Q.   I DON'T KNOW.  COULD YOU TELL ME?



        18  A.   IT LOOKS LIKE MAY 2ND; RIGHT?



        19           MR. BOIES:  YOUR HONOR, I THINK--



        20           MR. WARDEN:  DOWN AT THE BOTTOM, IT SAYS THURSDAY



        21  MAY 2ND.



        22           THE COURT:  OKAY.



        23  BY MR. WARDEN:



        24  Q.   AND I DIRECT YOUR--



        25           MR. BOIES:  NO OBJECTION, YOUR HONOR.�
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         1           THE COURT:  DEFENDANT'S 1727 IS ADMITTED.



         2                         (DEFENDANT'S EXHIBIT NO. 1727 WAS



         3                          ADMITTED INTO EVIDENCE.)



         4  BY MR. WARDEN:



         5  Q.   I DIRECT YOUR ATTENTION TO THE FIRST PARAGRAPH WHICH



         6  READS, "I HAD A LONG TALK WITH CHASE."



         7           WOULD THAT BE BRAD CHASE?



         8  A.   THAT WOULD BE.



         9  Q.   --"FOR MICROSOFT YESTERDAY.  "WHAT A BREADTH'--I



        10  SUGGEST THAT MEANS "BREATH"--"OF FRESH AIR AS COMPARED TO



        11  NETSCAPE."



        12           DID THAT REFLECT YOUR VIEWS OF THE TWO COMPANIES



        13  OF MICROSOFT AND NETSCAPE IN TERMS OF YOUR DEALING WITH



        14  THEM AT THE TIME YOU WROTE THAT SENTENCE?



        15  A.   YES.



        16           AND YOU HAVE TO REMEMBER AT THE TIME WE HAD



        17  COMMITTED TO MICROSOFT TO VIRTUAL EXCLUSIVITY, THEY WERE



        18  IN A MARKETPLACE WHERE THEY WANTED TO GRAB EVERY BROWSER



        19  THEY COULD GET.  NETSCAPE, ON THE OTHER HAND, FELT THEY



        20  WERE JILTED AT THE ALTER, SO THEY ARE ACTING IN THAT



        21  FASHION.



        22  Q.   LET'S GO DOWN TO NUMBER FOUR.  CHASE SAYS, NOT YOU,



        23  THAT HE HEARS FROM EVERY OEM THAT NETSCAPE IS A NIGHTMARE



        24  TO DEAL WITH.



        25           DID YOU HEAR SENTIMENTS LIKE THAT FROM OEM'S?�
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         1  A.   AGAIN, AT THIS TIME, I WAS NOT REALLY WORKING WITH



         2  THE OEM'S, SO I DID NOT HEAR THOSE SENTIMENTS.



         3  Q.   OKAY.  DID ANY OF THE PEOPLE IN YOUR ORGANIZATION WHO



         4  WORKED WITH OEM'S REPORT SUCH SENTIMENTS TO YOU?



         5  A.   I DON'T HAVE ANY KNOWLEDGE OF THAT.



         6           THE COURT:  MR. WARDEN, I WILL LEAVE IT TO YOU TO



         7  PICK AN APPROPRIATE POINT TO QUIT FOR THE DAY.



         8           MR. WARDEN:  WE COULD BREAK ANY TIME YOUR HONOR



         9  CHOOSES.



        10           THE COURT:  YOU PICK IT.  I DON'T WANT YOU TO GET



        11  INTO ANY PROTRACTED LINE OF QUESTIONS.



        12           MR. WARDEN:  I HAVE A COUPLE MORE THINGS BEFORE I



        13  GET INTO A LONG LINE.



        14           THE COURT:  WHY DON'T YOU COVER THE COUPLE MORE



        15  THINGS.



        16           MR. WARDEN:  THANK YOU.



        17  BY MR. WARDEN:



        18  Q.   PAGE NINE, PARAGRAPH 27, OF YOUR DIRECT, YOU SAY



        19  THAT, IN THE THIRD SENTENCE, MICROSOFT REFUSED TO PROVIDE



        20  PLACEMENT OF THE AOL ICON ON THE DESKTOP ITSELF, AND



        21  THAT'S CORRECT?



        22  A.   DID I SAY THAT?



        23  Q.   IN YOUR TESTIMONY HERE.



        24  A.   YES, YOU'RE READING IT CORRECTLY.



        25  Q.   AND YOU ALSO SAY, THEN, THAT MICROSOFT REFUSED TO�
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         1  INCLUDE OUR SOFTWARE CODE IN ITS OPERATING SYSTEM AS IT



         2  HAD DONE WITH MSN.



         3           NOW, IS THAT CORRECT AS TO WINDOWS 95?



         4  A.   I THINK THROUGHOUT THE NEGOTIATIONS, THEY BALKED AT



         5  BOTH THE AOL ICON ON THE DESKTOP, ITSELF, OR TO INCLUDE



         6  THE SOFTWARE CODE IN ITS OPERATING SYSTEM.  WE ENDED UP IN



         7  A DEAL WHERE WE HAD THE ICON ON MY SERVICES FOLDER, AND



         8  THEN OUR CLIENT WAS INCLUDED IN THE HARD DRIVE.



         9  Q.   IT WAS--



        10  A.   CALLED THE SAME WAY AS MSN, I'M NOT SURE, BUT IT IS



        11  INCLUDED IN THE HARD DRIVE.



        12  Q.   OKAY.



        13  A.   ULTIMATELY.



        14  Q.   SO THAT'S WHAT'S MEANT BY IN PARAGRAPH 28 BY FORM OF



        15  BUNDLING WITH THE WINDOWS 95 OPERATING SYSTEM?



        16  A.   CORRECT.



        17  Q.   AND THE SAME IS TRUE AS TO WINDOWS 98, IS IT NOT?



        18  A.   WE HAVE THE SAME RELATIONSHIP ON WIN98 AS ON WIN95.



        19  Q.   AND AOL HAS JUST COME OUT WITH A NEW VERSION OF ITS



        20  CLIENT SOFTWARE CALLED AOL 4.0; ISN'T THAT CORRECT?



        21  A.   IT HAS.



        22  Q.   AND AOL REGARDS THAT 4.0 AS A BIG STEP FORWARD IN



        23  TERMS OF THE BENEFITS IT PROVIDES TO AOL'S MEMBERS?



        24  A.   I THINK THAT'S A FAIR DESCRIPTION.



        25  Q.   AND MANY OF THOSE BENEFITS ARE, ARE THEY NOT,�
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         1  DEPENDENT UPON AOL'S UTILIZATION OF FUNCTIONALITIES



         2  PROVIDED BY WINDOWS 98?



         3  A.   I GUESS THE ANSWER WOULD BE YES.  ANY CLIENT WE HAVE



         4  IS GOING TO BE SORT OF A SLAVE TO THE OPERATING SYSTEM,



         5  BECAUSE IT'S AN APPLICATION.



         6  Q.   IS IT A HAPPY SLAVE IN THIS CASE?



         7  A.   I GUESS THAT PROBABLY CHANGES DAY TO DAY.



         8  Q.   ARE YOU HAPPY TO HAVE THAT FUNCTIONALITY IN



         9  WINDOWS 98 THAT YOUR CLIENT CAN USE YOUR 4.0 CLIENT?



        10  A.   I THINK WE ARE HAPPY TO HAVE THE FUNCTIONALITY, YES.



        11  Q.   THANK YOU.



        12           MR. WARDEN:  NOW, THE NEXT TOPIC IS THE LONGER



        13  ONE, YOUR HONOR.



        14           THE COURT:  ALL RIGHT.  WE WILL CONCLUDE FOR THE



        15  DAY AND PICK UP AT 10:00 TOMORROW MORNING.



        16           (WHEREUPON, AT 4:58 P.M., THE HEARING WAS



        17  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)
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         1                   CERTIFICATE OF REPORTER



         2



         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO



         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE



         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO



         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER



         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING



         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE



         9  PROCEEDINGS.



        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,



        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS



        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE



        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.



        14

                                    ______________________

        15                          DAVID A. KASDAN
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