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          1                      P-R-O-C-E-E-D-I-N-G-S





          2             THE COURT:  GOOD MORNING.





          3             THE DEPUTY CLERK:  CIVIL ACTIONS 98-1232, UNITED





          4   STATES VERSUS MICROSOFT, AND 98-1233, STATE OF NEW YORK,





          5   ET AL., VERSUS MICROSOFT.





          6             PHILLIP MALONE, STEVEN HOUCK AND DAVID BOIES FOR





          7   THE PLAINTIFF.





          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND





          9   WILLIAM NEUKOM FOR THE DEFENDANT MICROSOFT.





         10             JAMES EGAN AND MICHAEL NAUGHTON FOR SUN





         11   MICROSYSTEMS.





         12             THE COURT:  ALL RIGHT, MR. NAUGHTON.





         13             MR. EGAN:  YOUR HONOR, I AM JAMES EGAN FROM





         14   ROGERS & WELLS FOR SUN MICROSYSTEMS.  MR. NAUGHTON IS HERE





         15   ON MY RIGHT.





         16             THE COURT:  ALL RIGHT.  WHICH OF YOU WILL BE





         17   SPEAKING FOR SUN THIS MORNING?





         18             MR. EGAN:  I WILL BE SPEAKING FOR SUN, YOUR HONOR.





         19             THE COURT:  WE HAVE SORT OF WORKED OUT A PROTOCOL





         20   HERE IN DEALING WITH THESE MOTIONS AS THEY ARISE, AND THEY





         21   ARISE QUITE FREQUENTLY.  AND THAT IS THAT I WILL GIVE YOU MY





         22   TENTATIVE INCLINATION AS TO HOW I THINK THE MATTER OUGHT TO





         23   BE RESOLVED, BASED UPON THE PAPERS THAT YOU FILE, AND THEN





         24   YOU WILL HAVE AN OPPORTUNITY TO TRY TO CONVINCE ME TO THE





         25   CONTRARY OR REINFORCE MY CONVICTIONS.
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          1             IT IS, ON THE BASIS OF THE PAPERS THAT YOU'VE





          2   FILED, MY TENTATIVE INCLINATION TO ALLOW MR. BURT TO TAKE





          3   THIS DEPOSITION, PROVIDED HE COMMIT HIMSELF IN ALL RESPECTS





          4   TO THE CONFIDENTIALITY PROVISIONS OF THE MAY 27TH PROTECTIVE





          5   ORDER, AND FURTHER AGREE TO ABIDE BY ALL PROTECTIVE





          6   RESTRICTIONS WHICH HAVE BEEN ENTERED BY THE NORTHERN





          7   DISTRICT OF CALIFORNIA IN THE COMPANION LITIGATION.





          8             MR. BURT HAS BEEN ADMITTED PRO HAC VICE IN THIS





          9   COURT.  HE IS, TO ALL INTENTS AND PURPOSES, SUBJECT TO THE





         10   DISCIPLINARY POWERS OF THIS COURT AND SANCTIONS AVAILABLE





         11   UNDER THE CODES OF PROFESSIONAL CONDUCT.  AND I DON'T





         12   IMMEDIATELY SEE ANY DANGER OF ANY GREAT SIGNIFICANCE IN





         13   ALLOWING MR. BURT TO TAKE THE DEPOSITION.  NOW, IF I AM





         14   MISAPPREHENDING SOMETHING, PLEASE TELL ME WHY.





         15             MR. EGAN:  WELL, I WOULD LIKE TO TAKE JUST A





         16   COUPLE OF MINUTES, YOUR HONOR, BECAUSE IT IS AN IMPORTANT





         17   ISSUE TO OUR CLIENT.  SO I WOULD LIKE TO TRY TO CONVINCE YOU





         18   OTHERWISE.  FIRST OF ALL, I WOULD LIKE TO MAKE THE POINT





         19   THAT THE PROTECTIVE ORDER HAS BEEN IN PLACE SINCE MAY AND





         20   THAT THAT PROTECTIVE ORDER PROVIDES THAT MR. BURT NOT BE





         21   GIVEN ACCESS TO THESE MATERIALS.





         22             THE COURT:  THAT'S CORRECT.





         23             MR. EGAN:  AND THE SUBMISSIONS -- SUN MICROSYSTEMS





         24   HAS ATTEMPTED TO COOPERATE WITH BOTH PARTIES IN THIS CASE,





         25   AND THE DOCUMENTS THAT THEY SUBMITTED WERE IN RELIANCE ON
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          1   THE PROTECTIVE ORDER.  AND THE BURDEN, IT SEEMS TO ME -- BY





          2   THE VERY TERMS OF THE PROTECTIVE ORDER, THE BURDEN IS ON





          3   MICROSOFT TO SHOW GOOD CAUSE FOR CHANGING THE PROTECTIVE





          4   ORDER.  THAT'S THE LAST PARAGRAPH OF THE PROTECTIVE ORDER.





          5   SO THE BURDEN HERE IS TO SHOW WHY THIS CHANGE NEEDS TO





          6   OCCUR.





          7             THE COURT:  WELL, MY CONCLUSION WAS THAT THEY HAD





          8   SHOWN WHY.





          9             MR. EGAN:  WELL, I WOULD LIKE TO SPEAK TO THAT.





         10             THE COURT:  THEY HAD ONE LAWYER ON THEIR TEAM WHO





         11   HAPPENED TO BE IN-HOUSE COUNSEL, BUT WAS, IN THEIR JUDGMENT,





         12   UNIQUELY QUALIFIED TO TAKE THE DEPOSITION OF A WITNESS WHOSE





         13   IDENTITY HAS ONLY RECENTLY BEEN DISCLOSED.





         14             MR. EGAN:  YES, SIR, AND I WOULD LIKE TO SPEAK TO





         15   THAT BECAUSE THE FACT OF THE MATTER IS THAT, AS WE KNOW,





         16   THERE ARE A LOT OF ATTORNEYS ON THIS SIDE OF THE ROOM OVER





         17   HERE, BUT BEYOND THAT, THE SUGGESTION IS MADE IN THE PAPERS





         18   THAT MR. BURT HAS PARTICIPATED ACTIVELY IN THE OTHER CASE IN





         19   CALIFORNIA, SUN VERSUS MICROSOFT.  HE DID NOT -- AS FAR AS I





         20   HAVE BEEN TOLD, HE DID NOT EVEN APPEAR AT THE DEPOSITION OF





         21   MR. GOSLING, THE INDIVIDUAL WHO HE NOW WANTS TO DEPOSE.  HE





         22   DID NOT --





         23             THE COURT:  THAT'S ALL THE MORE REASON FOR HIM TO





         24   TAKE THE DEPOSITION NOW.





         25             MR. EGAN:  I AM SAYING HE DOESN'T HAVE ANY
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          1   PARTICULAR EXPERTISE HERE TO BRING TO BEAR TO MR. GOSLING.





          2   THEY WERE THREE PRIOR DEPOSITIONS IN THIS CASE OF SUN





          3   OFFICIALS.  MR. BURT DIDN'T EVEN SHOW UP AT ANY OF THOSE





          4   DEPOSITIONS AND DIDN'T ATTEMPT TO PARTICIPATE IN THOSE





          5   DEPOSITIONS, AND HE WAS INFORMED ON THE 8TH OF OCTOBER OF





          6   THIS -- THE 8TH OF THIS MONTH THAT THE SUN -- A SUN OFFICIAL





          7   WOULD BE CALLED AS A WITNESS.  THEY WAITED TWO WEEKS BEFORE





          8   THEY EVEN BROUGHT THIS -- MADE THIS AN ISSUE WITH US.  AND





          9   NOW THEY ARE COMING IN AT THE LAST MINUTE AND SAYING THERE





         10   HAS TO BE A CHANGE HERE FOR MR. BURT TO DO THIS DEPOSITION





         11   WHEN MR. BURT HASN'T -- THERE'S REALLY BEEN NO SHOWING OF





         12   HIS NEED TO DO THIS WHATSOEVER.  THERE HAS BEEN NO SHOWING





         13   THAT HE HAS HAD ANY INTIMATE INVOLVEMENT, FOR EXAMPLE, IN





         14   THE CASE OUT IN CALIFORNIA WITH MR. GOSLING.





         15             THE COURT:  IT HAS BEEN REPRESENTED TO ME THAT HE





         16   HAS BEEN.





         17             MR. EGAN:  WELL, THAT'S WHAT I AM SAYING, YOUR





         18   HONOR.  THE RECORD WOULD SHOW THAT MR. BURT TOOK NO





         19   DEPOSITIONS IN THE SUN CASE OUT IN CALIFORNIA, THAT HE





         20   WASN'T EVEN PRESENT AT MR. GOSLING'S DEPOSITION OUT IN





         21   CALIFORNIA AND THAT HE DIDN'T PARTICIPATE IN ANY OF THE





         22   PRIOR DEPOSITIONS OF THE SUN OFFICIALS IN THIS CASE.  AND SO





         23   THE REPRESENTATION THAT HE HAS SOME EXPERTISE IS REALLY





         24   EMPTY.





         25             I AM SURE THAT HE'S A VERY COMPETENT OFFICIAL, BUT
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          1   HE'S ALSO A VERY HIGH-UP OFFICIAL IN MICROSOFT, AND THE





          2   CONCEPT OF TURNING OVER A SUN OFFICIAL TO BE DEPOSED ON





          3   ISSUES TOTALLY OUTSIDE OF THE THINGS THAT WERE RAISED IN THE





          4   CALIFORNIA CASE -- THINGS DOING WITH SUN'S OPERATING SYSTEM,





          5   FOR EXAMPLE -- TO SOMEONE -- I AM NOT SURE EXACTLY WHERE HE





          6   STANDS IN THE LEGAL DEPARTMENT OF MICROSOFT, BUT AS FAR AS I





          7   CAN TELL, HE IS VERY HIGH UP.  AND THE IDEA THAT HE CAN





          8   COMPARTMENTALIZE HIS MIND AND QUESTION ONE OF SUN'S HIGH





          9   OFFICIALS AND THEN NOT USE THAT INFORMATION LATER ON -- I





         10   WOULD NOTE ALSO, YOUR HONOR, IN THE AFFIDAVIT OF MR. BURT,





         11   IT'S CAREFULLY WORDED AND IT SAYS THAT HE -- AND THIS PHRASE





         12   IS USED MORE THAN ONCE -- THAT HE PRIMARILY WORKS ON





         13   LITIGATION MATTERS.





         14             HE IS A VERY HIGH OFFICIAL.  AND IT SEEMS TO ME





         15   THEY HAVE A VERY LARGE NUMBER OF LAWYERS HERE.  THEY HAVE





         16   USED THOSE LAWYERS TO DEPOSE SUN OFFICIALS IN THE PAST.





         17   THERE IS NO REASON THEY CAN'T USE THOSE LAWYERS TO DEPOSE





         18   SUN OFFICIALS IN THIS ONE CASE.





         19             THE COURT:  WELL, IN THE ABSTRACT I DON'T LIKE THE





         20   IDEA OF THE PRECEDENT ESTABLISHED IN ALLOWING A NONPARTY





         21   WITNESS TO DICTATE WHO IS GOING TO BE THE LAWYER WHO WILL





         22   TAKE ITS DEPOSITION.





         23             MR. EGAN:  THAT'S WHAT THEY BARGAINED FOR, YOUR





         24   HONOR.  THEY SIGNED THAT -- THEY STIPULATED TO THAT





         25   PROTECTIVE ORDER.  THEY BARGAINED FOR THAT, AND THAT'S WHAT,





�



                                                                               9





          1   IN RELIANCE ON THAT, WE TURNED OUR MATERIALS OVER TO THE





          2   MICROSOFT LAWYERS.





          3             THE COURT:  TELL ME WHAT PARTICULAR HARM YOU





          4   APPREHEND FROM THE FACT THAT MR. BURT WILL BE THE DEPOSING





          5   ATTORNEY RATHER THAN SOMEONE ELSE.  DO YOU HAVE SOME REASON





          6   TO MISTRUST MR. BURT?





          7             MR. EGAN:  NO, SIR.  NO, SIR.  I DON'T MISTRUST





          8   MR. BURT.  BUT MR. BURT, BECAUSE OF HIS RELATIVELY HIGH





          9   POSITION WITHIN THE LEGAL DEPARTMENT AT MICROSOFT --





         10             THE COURT:  ALL THE MORE REASON FOR HIM TO ADHERE





         11   SCRUPULOUSLY TO HIS PROFESSIONAL OBLIGATIONS.





         12             MR. EGAN:  WELL, YOUR HONOR, I SUBMIT TO YOU THAT





         13   IF THIS WAS MR. NEUKOM, THERE WOULD BE NO DOUBT THAT HE





         14   SHOULD NOT HAVE ACCESS TO IT.  AND THE ISSUE WOULD BE, DOES





         15   HE HAVE -- DOES HE INVOLVE HIMSELF IN THE COMPETITIVE





         16   DECISION-MAKING OF THE CORPORATION.  AND I AM SUGGESTING TO





         17   YOU THAT MR. BURT IS HIGH ENOUGH IN MICROSOFT CORPORATION --





         18   WHILE HE MAY NOT RAISE THE SAME CONCERNS THAT MR. NEUKOM





         19   DOES, THAT THE CONCERNS ARE VERY SIMILAR AND THAT'S THE





         20   CONCERNS THAT MY CLIENT HAVE, THAT THE DEPOSITION IS GOING





         21   TO INVOLVE, AMONG OTHER THINGS, COMPETITIVE STRATEGY





         22   DECISIONS OF SUN MICROSYSTEMS, AND SUN MICROSYSTEMS





         23   SHOULDN'T HAVE TO TURN OVER THOSE -- THAT INFORMATION TO





         24   SOMEBODY RELATIVELY HIGH UP IN THE STRUCTURE OF MICROSOFT





         25   CORPORATION.
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          1             THEY HAVE BEEN ABLE TO ACCOMPLISH THIS THUS FAR





          2   WITHOUT DOING THAT AND THEY CERTAINLY THOUGHT THEY COULD.





          3   THEY STIPULATED TO A PROTECTIVE ORDER WHICH PREVENTED





          4   MR. BURT FROM DOING THIS.





          5             THE COURT:  WELL, NOT MR. BURT IN PARTICULAR, BUT,





          6   IN GENERAL, IN-HOUSE COUNSEL.





          7             MR. EGAN:  HE IS INCLUDED IN THAT CATEGORY, YES,





          8   SIR.





          9             THE COURT:  AND.  ALL RIGHT.  LET ME HEAR WHAT





         10   MICROSOFT HAS TO SAY.





         11             MR. WARDEN:  YOUR HONOR, MR. BURT IS NOT AN





         12   OFFICIAL.  HE IS A LAWYER.  HE IS A LITIGATOR.  HE HAS BEEN





         13   A PART OF THE TEAM IN THE OTHER CASE.  HE WAS THERE FOR THE





         14   HEARING IN THE DISTRICT COURT IN CALIFORNIA RECENTLY IN THAT





         15   CASE.  WE SELECTED HIM TO DO THIS BECAUSE HE HAS THE





         16   BACKGROUND THAT WE THINK IS APPROPRIATE TO TAKE THIS





         17   DEPOSITION.





         18             AND WE'RE NOT TALKING ABOUT TRUE DISCOVERY HERE





         19   ANYMORE.  THIS GENTLEMAN, MR. GOSLING, WILL BE A TRIAL





         20   WITNESS.  THAT'S WHY HE IS BEING DEPOSED NOW.  AND HIS





         21   WRITTEN DIRECT WILL BE FILED ON THE PUBLIC RECORD.  MR. BURT





         22   IS GOING TO CROSS-EXAMINE HIM ON BEHALF OF MICROSOFT AT





         23   TRIAL, AND I THINK THAT WE HAVE MADE ALL THE SHOWING





         24   NECESSARY TO HAVE MR. BURT TAKE THIS DEPOSITION.





         25             THE COURT:  ALL RIGHT.  MR. BURT?
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          1             MR. BURT:  YES, YOUR HONOR.





          2             THE COURT:  WOULD YOU COME FORWARD?  WOULD YOU





          3   ELABORATE A LITTLE BIT ON YOUR UNIQUE EXPERTISE IN THIS





          4   MATTER?





          5             MR. BURT:  CERTAINLY, YOUR HONOR.





          6             I HAVE BEEN RESPONSIBLE FOR MANAGING OUR DEFENSE





          7   OF THE SUN VERSUS MICROSOFT CASE AND MICROSOFT'S





          8   COUNTERCLAIMS IN THAT CASE SINCE THAT CASE BEGAN.  IT IS





          9   TRUE THAT I DIDN'T ATTEND MR. GOSLING'S DEPOSITION IN THAT





         10   CASE, BUT I READ THAT DEPOSITION AND MANY OF THE OTHER





         11   PERTINENT DEPOSITIONS IN THAT CASE.  I AM INTIMATELY





         12   FAMILIAR WITH THE FACTS OF THAT CASE.





         13             I DID ATTEND THE ENTIRE PRELIMINARY INJUNCTION





         14   HEARING, INCLUDING THE CLOSED SESSIONS, AND, YOUR HONOR, I





         15   HAVE HAD ACCESS CONTINUOUSLY THROUGHOUT THAT CASE, BY SUN'S





         16   STIPULATION AND AGREEMENT, TO ALL OF THE MOST HIGHLY





         17   CONFIDENTIAL DOCUMENTS PRODUCED IN THAT CASE WHICH, UNDER





         18   OUR REQUEST FOR PRODUCTION, INCLUDE DOCUMENTS SUBSTANTIALLY





         19   SIMILAR TO THOSE THAT HAVE BEEN REQUESTED AND PRODUCED IN





         20   THIS CASE, INCLUDING A WIDE VARIETY OF DOCUMENTS THAT DETAIL





         21   SUN'S DEALINGS AND INTERACTIONS WITH OTHER COMPANIES IN ITS





         22   EFFORTS TO COMPETE WITH AND DERAIL MICROSOFT'S EFFORTS TO





         23   COMPETE WITH SUN.





         24             SO I DO HAVE A GREAT DEAL OF KNOWLEDGE, YOUR





         25   HONOR, OF THE FACTS AND CIRCUMSTANCES OF THE SUN CASE,
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          1   INCLUDING THE JAVA TECHNOLOGY, MICROSOFT'S EFFORTS TO





          2   RESPOND AND TO COMPETE WITH THAT TECHNOLOGY, AND THE DETAILS





          3   OF MICROSOFT'S VERSION OF ALL OF THE FACTS RELATED TO THAT





          4   ACTION.





          5             YOUR HONOR, I AM ABSOLUTELY CONFIDENT THAT I CAN





          6   AND WILL ABIDE BY THE PROTECTIVE ORDERS IN BOTH CASES.  I





          7   HAVE BEEN BOUND BY THOSE PROTECTIVE ORDERS SINCE THEY WERE





          8   ENTERED AND UNDERSTAND THAT I WOULD REMAIN BOUND BY THEM.





          9             THE COURT:  AND THAT YOUR DUTY AS AN OFFICER OF





         10   THE COURT TRANSCENDS YOUR DUTY TO YOUR EMPLOYER.





         11             MR. BURT:  ABSOLUTELY, YOUR HONOR.  JUST AS THOUGH





         12   I WERE OUTSIDE COUNSEL WHO HAD SIMILAR ACCESS.  THERE IS NO





         13   DIFFERENCE WHATSOEVER THAT I CAN SEE IN MY RESPONSIBILITIES





         14   FIRST TO THE COURT AND TO THE PROTECTIVE ORDERS, PRIOR TO MY





         15   RESPONSIBILITIES TO MY CLIENT.





         16             THE COURT:  ALL RIGHT.





         17             MR. BURT:  AND I GUESS THAT'S A SUMMARY OF MY





         18   PARTICULAR EXPERTISE, YOUR HONOR.





         19             THE COURT:  ALL RIGHT.





         20             MR. EGAN:  YOUR HONOR, CAN I JUST NOTE THAT THE





         21   FACT THAT MR. BURT HAS HAD ACCESS TO DOCUMENTS IN THE





         22   CALIFORNIA CASE IS NOT REALLY THE ISSUE HERE.  THE ISSUE IS





         23   THAT HE WANTS ACCESS TO DOCUMENTS -- THAT CASE WAS RELATING





         24   TO THE JAVA TECHNOLOGY.  AND THE DECISIONS WERE MADE IN THAT





         25   CASE --
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          1             THE COURT:  JAVA IS INVOLVED IN THIS CASE.





          2             MR. EGAN:  I UNDERSTAND THAT, YOUR HONOR, BUT





          3   THERE ARE ALSO OTHER ISSUES INVOLVED HERE.  AND THAT'S WHY





          4   WE'RE ARGUING.  MR. BURT WANTS ACCESS TO ADDITIONAL





          5   INFORMATION CONCERNING SUN MICROSYSTEMS' COMPETITIVE





          6   STRATEGIES AND OPERATING SYSTEMS.  AND THIS IS NOT ABOUT





          7   WHAT HE LEARNED -- HE CAN TAKE THE INFORMATION -- WE, IN





          8   FACT -- SUN MICROSYSTEMS AGREED TO LET MR. BURT UTILIZE THE





          9   INFORMATION THAT HE HAD FROM THE SUN/MICROSOFT CASE OUT IN





         10   CALIFORNIA AND UTILIZE THAT INFORMATION IN THIS CASE.





         11             SO HE CAN USE THAT INFORMATION -- IF HE HAS SOME





         12   EXPERTISE, HE CAN USE THAT INFORMATION TO HELP PREPARE FOR





         13   THE DEPOSITION HERE, BUT WHAT WE THINK IS INAPPROPRIATE





         14   WOULD BE FOR HIM TO BE OPEN TO A WHOLE NEW CATEGORY OF





         15   INFORMATION HERE THAT HE HASN'T HAD ACCESS TO THUS FAR.





         16             THE COURT:  HAVE YOU HAD ANY EXPERIENCE WITH HIM





         17   SO FAR IN THE CALIFORNIA CASES TO SUGGEST THAT HE IS NOT





         18   ABSOLUTELY TRUSTWORTHY AS TO --





         19             MR. EGAN:  NO, SIR, YOUR HONOR.  THAT IS NOT THE





         20   POINT THAT WE WOULD MAKE HERE.  WE WOULD NOT SUGGEST THAT





         21   MR. BURT ISN'T TRUSTWORTHY.  WE WOULD JUST SUGGEST THAT HE





         22   CAN'T COMPARTMENTALIZE HIS MIND.  AND HE IS SEEKING TO HAVE





         23   ACCESS TO A MUCH BROADER CATEGORY OF INFORMATION HERE THAN





         24   HE HAD ACCESS TO OUT IN CALIFORNIA.





         25             THE COURT:  ALL RIGHT.  THE MOTION TO MODIFY THE
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          1   PROTECTIVE ORDER IS GRANTED, SUBJECT TO THE CONDITIONS THAT





          2   I HAVE PREVIOUSLY ARTICULATED.  AND MR. BURT MAY TAKE





          3   DR. GOSLING'S DEPOSITION -- IS IT DR. GOSLING?





          4             MR. BOIES:  YES, YOUR HONOR.





          5             THE COURT:  -- DR. GOSLING'S DEPOSITION.  I WILL





          6   ENTER AN ORDER TO THAT EFFECT TODAY.





          7             MR. WARDEN:  THANK YOU, YOUR HONOR.





          8             THE COURT:  ALL RIGHT.  I HAVE NOT FINISHED WITH





          9   MY READING OF MR. COLBURN'S DIRECT, SO I SUGGEST WE STAND IN





         10   RECESS UNTIL 11:00.





         11             MR. BOIES:  THE ONLY OTHER THING, YOUR HONOR, IS I





         12   UNDERSTAND THERE MAY BE IN THE COURTROOM TODAY SOMEONE WHO





         13   IS SCHEDULED TO BE A FACT WITNESS LATER IN THE TRIAL.  IF





         14   THAT IS THE CASE, I WOULD INVOKE THE RULE.





         15             THE COURT:  YOU SAY THAT YOU ARE ANTICIPATING





         16   SOMEBODY WHO MAY BE A FACT WITNESS AS BEING PRESENT IN THE





         17   COURT?





         18             MR. BOIES:  YES.  I WOULD WISH TO INVOKE THE RULE





         19   AS TO THAT.





         20             THE COURT:  MR. WARDEN?





         21             MR. WARDEN:  YOUR HONOR, THERE IS SOMEONE, BRAD





         22   CHASE, WHO WILL BE A WITNESS FOR US, WHO HAS DEALT WITH





         23   MR. COLBURN, WHO IS SCHEDULED TO BE THE AOL WITNESS.  THE





         24   TRANSCRIPTS OF THIS PROCEEDING ARE MADE AVAILABLE TO THE





         25   PUBLIC.  EVEN THE BENCH CONFERENCES AREN'T SEALED.  WE DON'T
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          1   SEE WHY MR. CHASE SHOULDN'T BE PRESENT IN COURT.





          2             THE COURT:  I AM INCLINED NOT TO APPLY THE RULE,





          3   MR. BOIES, AND TO LEAVE THE COURTROOM OPEN.  THERE MAY BE





          4   INSTANCES IN THE FUTURE IN WHICH IT WOULD BE APPROPRIATE TO





          5   INVOKE THE RULE ON WITNESSES, BUT I FRANKLY THINK THAT THE





          6   WAY THIS PROCEEDING IS BEING CONDUCTED, BOTH SIDES SHOULD





          7   HAVE THE OPPORTUNITY TO HAVE WITNESSES AUDIT THE





          8   PROCEEDINGS.





          9             MR. BOIES:  VERY WELL, YOUR HONOR.





         10             THE COURT:  WE'LL STAND IN RECESS UNTIL 11:00.





         11             (A RECESS WAS TAKEN.)





         12             (AFTER RECESS.)





         13             THE COURT:  ALL RIGHT, MR. BOIES.





         14             MR. BOIES:  YOUR HONOR, WE CALL AS OUR NEXT





         15   WITNESS, MR. COLBURN.





         16             (DAVID COLBURN, GOVERNMENT'S WITNESS, SWORN.)





         17             MR. BOIES:  YOUR HONOR, WE WOULD AT THIS TIME





         18   OFFER THE FOLLOWING EXHIBITS, COPIES OF WHICH HAVE BEEN





         19   FURNISHED TO COUNSEL FOR MICROSOFT.  THOSE ARE GOVERNMENT





         20   EXHIBITS 38, 186, 189, 335, 441, 621, 689, 804, 816, 818,





         21   824, 831, 849, 859, 861, 865, 978, 1019, 1022, 1150, AND





         22   1175.  AND THOSE ARE THE DOCUMENTS THAT WE OFFER AT THIS





         23   TIME.





         24             THE COURT:  VERY WELL.





         25             MR. WARDEN:  NO OBJECTION, YOUR HONOR.
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          1             THE COURT:  ALL RIGHT.  MR. WEST, DID YOU GET ALL





          2   OF THOSE?  THOSE GOVERNMENT EXHIBITS ARE ADMITTED.





          3                                   (WHEREUPON, PLAINTIFFS'





          4                                   EXHIBIT NUMBER 38, 186, 189,





          5                                   335, 441, 621, 689, 804,





          6                                   816, 818, 824, 831, 849,





          7                                   859, 861, 865, 978, 1019,





          8                                   1022, 1150 AND 1175 WERE





          9                                   RECEIVED IN EVIDENCE.)





         10                        DIRECT EXAMINATION





         11   BY MR. BOIES:





         12   Q.  MR. COLBURN, YOU HAVE SUBMITTED, PURSUANT TO OUR REQUEST





         13   AND THE SUBPOENA SERVED UPON YOU, WRITTEN DIRECT TESTIMONY;





         14   HAVE YOU NOT, SIR?





         15   A.  YES.  PURSUANT TO THE SUBPOENA.





         16   Q.  AND DO YOU SWEAR OR AFFIRM THE TRUTHFULNESS OF THE





         17   CONTENTS OF THAT WRITTEN DIRECT STATEMENT?





         18   A.  I DO.





         19             MR. BOIES:  YOUR HONOR, I TENDER THE WITNESS FOR





         20   CROSS-EXAMINATION.





         21             THE COURT:  ALL RIGHT.  MR. WARDEN.





         22                        CROSS EXAMINATION





         23   BY MR. WARDEN:





         24   Q.  GOOD MORNING, MR. COLBURN.





         25   A.  GOOD MORNING.
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          1   Q.  I AM JOHN WARDEN.  I WILL BE QUESTIONING YOU ON BEHALF





          2   OF MICROSOFT.





          3             HOW LONG DID YOU SPEND IN PREPARING YOUR WRITTEN





          4   DIRECT TESTIMONY?





          5   A.  MY WRITTEN DIRECT TESTIMONY?





          6   Q.  YES.





          7   A.  A COUPLE OF DAYS.





          8   Q.  DID YOU PREPARE IT ENTIRELY YOURSELF?





          9   A.  YES, I DID, WITH THE ASSISTANCE OF MY COUNSEL.





         10   Q.  OKAY.  DID YOU CONSULT WITH COUNSEL FOR THE PLAINTIFFS,





         11   THE GOVERNMENT AND THE STATES, IN CONNECTION WITH THE





         12   PREPARATION OF THE DOCUMENT?





         13   A.  I DID NOT.





         14   Q.  YOU MIGHT FIND IT A LITTLE EASIER TO MOVE THAT.  THAT





         15   MICROPHONE MOVES.





         16   A.  THANK YOU.





         17   Q.  YOU'RE WELCOME.





         18             WHAT WAS YOUR CAREER PRIOR TO JOINING AOL IN 1995?





         19   A.  I WAS AN ATTORNEY AT THE LAW OFFICES OF WEIL, GOTSHAL &





         20   MANGES IN SILICON VALLEY.





         21   Q.  HOW LONG WERE YOU WITH THEM?





         22   A.  ABOUT THREE YEARS.





         23   Q.  WERE YOU A PARTNER THERE?





         24   A.  NO, I WAS NOT.





         25   Q.  HOW LONG HAVE YOU BEEN A MEMBER OF THE BAR?
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          1   A.  SINCE, I BELIEVE, 1983.





          2   Q.  YOU FUNCTION AT AOL AS A BUSINESSMAN, NOT AS A LAWYER;





          3   IS THAT CORRECT?





          4   A.  THAT'S CORRECT.





          5   Q.  WHAT WAS AOL'S GNN SERVICE?





          6   A.  GNN STOOD FOR "GLOBAL NAVIGATOR NETWORK," AND IT WAS





          7   WHAT WE REFERRED TO THEN AS OUR OTHER INTERNET SERVICE THAT





          8   COMPLEMENTED AMERICA ONLINE.  IT'S NO LONGER IN EXISTENCE.





          9   Q.  HOW DID IT DIFFER FROM AMERICA ONLINE?





         10   A.  IT REALLY WAS, I GUESS, WHAT WE WOULD HAVE REFERRED TO





         11   AS A SLIMMED-DOWN SERVICE.  IT DIDN'T HAVE A LOT OF CONTENT,





         12   A LOT OF ADDITIONAL FUNCTIONALITY.  IT WAS ESSENTIALLY A





         13   BROWSER AND SOME WEB PAGES.





         14   Q.  WHAT IS AN ONLINE SERVICE?





         15   A.  HOW I WOULD DEFINE AN "ONLINE SERVICE" IS ONE THAT





         16   PROVIDES ACCESS TO CONTENT AND THE INTERNET ON LINE THROUGH





         17   DIAL-UP OR SOME OTHER MEANS.





         18   Q.  IT'S MORE THAN AN INTERNET ACCESS PROVIDER, RIGHT?





         19   A.  IT CAN BE, CERTAINLY.





         20   Q.  IS AOL MORE THAN AN INTERNET ACCESS PROVIDER?





         21   A.  YES.  I MEAN, IT'S DEFINED AS AN INTERNET ACCESS





         22   PROVIDER, BUT WE DO MORE THINGS THAN JUST PROVIDE ACCESS TO





         23   THE INTERNET.





         24   Q.  WELL, WHAT ELSE?





         25   A.  WE PROVIDE CONTENT.  WE HAVE INSTANT MESSAGING SERVICES,
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          1   E-MAIL, ET CETERA.





          2   Q.  THAT IS PROPRIETARY CONTENT?





          3   A.  SOME OF IT IS PROPRIETARY CONTENT; SOME IS NOT.





          4   Q.  BUT YOU HAVE TO SUBSCRIBE TO AOL TO GET THAT CONTENT





          5   THAT YOU PROVIDE; IS THAT CORRECT?





          6   A.  THE PART THAT LIVES WITHIN THE AOL SERVICE AND IS NOT





          7   OUT ON THE INTERNET, THAT'S CORRECT.





          8   Q.  NOW, ISN'T THE EXISTENCE OF THAT CONTENT BASICALLY WHAT





          9   DISTINGUISHES AN ONLINE SERVICE FROM AN ORDINARY INTERNET





         10   SERVICE PROVIDER?





         11   A.  THAT CAN BE A DEFINITION THAT'S USED.  A LOT OF THESE





         12   TERMS ARE THROWN AROUND PRETTY LOOSELY.





         13   Q.  DO YOU HAVE A COPY OF YOUR WRITTEN DIRECT TESTIMONY?





         14   A.  WITH ME?





         15   Q.  UP IN FRONT OF YOU.  NO?





         16   A.  NO, I DO NOT.





         17   Q.  I AM GOING TO REFER YOU FROM TIME TO TIME TO PARTS OF





         18   IT, SO I HAD ASSUMED IT WAS THERE WHEN YOU AFFIRMED ITS





         19   TRUTH.  BUT WE WILL HAVE TO GIVE YOU A COPY.





         20   A.  I APPRECIATE IT.





         21   Q.  SURELY.





         22   A.  THANK YOU.





         23   Q.  SURELY.





         24             TAKE A LOOK INITIALLY AT PARAGRAPHS 17 AND 18.





         25   AND MY QUESTION IS REALLY QUITE SIMPLE, SO I WILL POSE IT.
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          1   IT MAY SAVE YOU SOME TIME.  THE QUESTION SIMPLY IS, ARE THE





          2   DISTRIBUTION METHODS THAT ARE REFERRED TO IN PARAGRAPH 17





          3   USED IN LIEU OF OR IN ADDITION TO THOSE DISCUSSED IN





          4   PARAGRAPH 18?





          5   A.  AND USED BY AOL?





          6   Q.  YES.





          7   A.  CAN I TAKE A MINUTE TO READ IT?





          8   Q.  PLEASE.





          9   A.  THANK YOU.





         10             REFERRING TO THE TESTIMONY ITSELF, WHERE IT SAYS





         11   THE MAILING OUT OF DISKS OR CD'S TO INDIVIDUAL POTENTIAL





         12   SUBSCRIBERS, AS WELL AS THE DISTRIBUTION OF DISKS AND CD'S





         13   AT PUBLIC EVENTS, THAT'S IN ADDITION TO BUNDLING ON THE





         14   WINDOWS DESKTOP REFERRED TO IN THE FOLLOWING PARAGRAPH.





         15   Q.  AND IN ADDITION TO THE AGREEMENTS WITH INDIVIDUAL OEM'S





         16   TO HAVE SOFTWARE PREINSTALLED THAT'S REFERRED TO IN





         17   PARAGRAPH 18?





         18   A.  IF YOU VIEW THAT IN ADDITION TO THE WINDOWS BUNDLING.





         19   WE DO BOTH.





         20   Q.  ARE YOU SAYING THAT THE SO-CALLED WINDOWS BUNDLING AND





         21   THE OEM CONTRACTS ARE THE SAME THING?





         22   A.  NO, BUT THEY DO RESULT IN BEING BUNDLED IN.  SO --





         23   Q.  OKAY.  THANK YOU.





         24   A.  SURE.





         25   Q.  ISN'T IT A FACT THAT AT THE TIME AOL WAS TALKING WITH
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          1   MICROSOFT ABOUT LICENSING IE TECHNOLOGIES FOR USE IN YOUR





          2   PROPRIETARY CLIENT, AOL'S CLIENT SOFTWARE WAS ALREADY





          3   PREINSTALLED ON EVERY MAJOR CONSUMER BRAND OF PERSONAL





          4   COMPUTERS?





          5   A.  TO ANSWER THAT REQUIRES A LITTLE BIT OF AN EXPLANATION.





          6   WE WERE ON A SUBSTANTIAL NUMBER OF OEM'S AT THE TIME.





          7   HOWEVER, WE WERE FACED WITH SOMETHING VERY NEW AND DIFFERENT





          8   AND THAT WAS MSN COMING INTO THE MARKETPLACE AND BEING





          9   BUNDLED ON THOSE DESKTOPS FOR NOTHING.  WE WERE VERY





         10   UNCERTAIN WHAT THAT WOULD RESULT IN.





         11             FOR EXAMPLE, MICROSOFT DIDN'T HAVE TO PAY





         12   ANYTHING.  WOULD THE OEM'S USE THAT AS AN ABILITY TO REALLY





         13   EXPLOIT US AND GET A MUCH -- ADDITIONAL MONIES TO KEEP US





         14   THERE.





         15             ALSO, YOU HAVE TO LOOK AT, WAS MSN GOING TO TRY





         16   TO -- AND MSS USING ITS CLOUT -- TO KEEP US OFF THERE





         17   ALTOGETHER WHEN THESE DEALS WOULD BE RENEWED.  WE WERE





         18   REALLY ENTERING INTO A VERY NEW STAGE THAT WE WERE VERY





         19   CONCERNED ABOUT, AS, ALL OF A SUDDEN, WE HAD WHAT WE





         20   BELIEVED WOULD BE A VERY SIGNIFICANT COMPETITOR





         21   AUTOMATICALLY BUNDLED ON ALL THOSE MACHINES, BASICALLY SEEN





         22   AS AN ICON ON THE DESKTOP, AND NOT PAYING ANYTHING FOR IT.





         23   SO THE LANDSCAPE WAS ABOUT TO CHANGE POTENTIALLY.





         24   Q.  BUT, AS A MATTER OF FACT, YOU WERE ON MOST OF THE PC'S





         25   SOLD FOR HOME USAGE BY ORIGINAL EQUIPMENT MANUFACTURERS,
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          1   PURSUANT TO AGREEMENTS WITH THOSE MANUFACTURERS?





          2   A.  WHEN YOU SAY "MOST," I THINK IT WAS A MAJORITY OF THE





          3   LARGER ONES, ALTHOUGH, AGAIN, THE AGREEMENTS THEMSELVES ARE





          4   FAIRLY SHORT-TERM AND TENUOUS.





          5             MR. WARDEN:  I OFFER DEFENDANT'S EXHIBIT 1722.





          6             THE COURT:  1722?





          7             MR. WARDEN:  YES, YOUR HONOR.  AN E-MAIL.  IT'S





          8   THREE PAGES, AOL BATES NUMBERS 985 THROUGH 87.  THIS IS THE





          9   WAY IT WAS PRODUCED, IN THIS FORM.





         10   BY MR. WARDEN:





         11   Q.  I AM INTERESTED IN THE MESSAGE THAT BEGINS ON PAGE 2





         12   WHICH IS CAPTIONED -- WHICH IS DATED FEBRUARY 6, 1996 AND IT





         13   IS FROM AARNOLD TO DKRJJ.  THAT'S YOUR ACRONYM; IS IT NOT.





         14   A.  MY SCREEN NAME, YES, IT IS.





         15   Q.  YOUR SCREEN NAME.  THANK YOU.





         16   A.  THAT'S OKAY.





         17   Q.  I GUESS IT ISN'T AN ACRONYM.  WHAT IS IT?  IS IT JUST





         18   INVENTED, THE "DKRJJ"?





         19   A.  IT ACTUALLY STANDS FOR DAVID, KATIE, RACHEL, JESSICA AND





         20   JACOB.





         21   Q.  YOUR FIVE CHILDREN?





         22   A.  WELL, MY WIFE WOULD NOT LIKE TO BE REFERRED TO AS THAT.





         23   BUT CERTAINLY THE "DAVID" FOR ME WOULD QUALIFY AS ONE OF THE





         24   CHILDREN.





         25             MR. BOIES:  I HAVE NO OBJECTION TO THIS DOCUMENT,
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          1   YOUR HONOR.





          2             MR. WARDEN:  THANK YOU.





          3             THE COURT:  ALL RIGHT.  DEFENDANT'S 1722 IS





          4   ADMITTED.





          5                                   (WHEREUPON, DEFENDANT'S





          6                                   EXHIBIT NUMBER 1722 WAS





          7                                   RECEIVED IN EVIDENCE.)





          8   BY MR. WARDEN:





          9   Q.  AND I DIRECT YOUR ATTENTION, AT THIS POINT, TO PARAGRAPH





         10   B ON PAGE 2, WHICH IS THE FIRST PAGE OF THE E-MAIL TO YOU





         11   FROM AARNOLD?





         12             THE COURT:  CAN WE FIND OUT WHO AARNOLD IS?





         13   BY MR. WARDEN:





         14   Q.  YES.  WHO IS A. ARNOLD?





         15   A.  AARNOLD STANDS FOR ANDY ARNOLD.  HE AT ONE POINT VERY





         16   BRIEFLY IN HIS CAREER, WAS AN ANALYST WORKING FOR ME.





         17   Q.  OKAY.





         18   A.  HE'S IN ANOTHER CAPACITY WITH THE COMPANY NOW.





         19   Q.  NOW, PARAGRAPH B HERE SAYS MICROSOFT -- "MSFT" STANDS





         20   FOR MICROSOFT, DOES IT NOT?





         21   A.  YES, IT DOES.





         22   Q.  INCREMENTAL REGISTRATIONS.  AND IT STATES, "GIVEN THAT





         23   WE ARE ON EVERY MAJOR CONSUMER MARKET COMPUTER, THE UPSIDE





         24   IS NOT AS GREAT AS IT SOUNDS."





         25             THE UPSIDE FROM WHAT WOULD BE MY FIRST QUESTION?
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          1   A.  MY BEST GUESS IS THE UPSIDE VERSUS NOT BEING BUNDLED





          2   WITH MICROSOFT WINDOWS.





          3   Q.  NOT HAVING A CONTRACTUAL DEAL WITH MICROSOFT TO BE





          4   INCLUDED?  IS THAT WHAT YOU'RE SAYING?





          5   A.  I ASSUME THAT FROM THE CONTEXT.





          6   Q.  RIGHT.





          7             NOW, I DIRECT YOUR ATTENTION TO THE NEXT PARAGRAPH





          8   BEGINNING WITH "A" IN THE SECOND SENTENCE:  AOL IS ON EVERY





          9   MAJOR CONSUMER PC, COMPAQ, GATEWAY, ACER, IBM, PACKARD BELL,





         10   ET CETERA.





         11             NOW, ARE THE TWO STATEMENTS I HAVE READ TRUE,





         12   FIRST, THAT YOU WERE ON EVERY MAJOR CONSUMER MARKET





         13   COMPUTER, AND, SECOND, THE REPETITION OF THAT STATEMENT AND





         14   THE LIST OF NAMES?





         15   A.  CAN YOU REPEAT THAT?





         16   Q.  IS IT TRUE THAT YOU WERE ON EVERY MAJOR CONSUMER MARKET





         17   COMPUTER?





         18   A.  AGAIN, AS I ANSWERED YOU BEFORE, WE HAD A CERTAIN AMOUNT





         19   OF SHORT-TERM AGREEMENTS WITH THE OEM'S.  I THINK IT WAS A





         20   MAJORITY OF THE MAJOR ONES AT THE TIME.





         21   Q.  I NOW OFFER DEFENDANT'S EXHIBIT 1724, WHICH IS IN THE





         22   PORTION WITH WHICH I AM CONCERNED, AND THIS IS A FOUR-PAGE





         23   DOCUMENT, BATES NUMBERS 1049 THROUGH 1052.  AND I AM





         24   INTERESTED IN THE MESSAGE BEGINNING ON THE FIRST PAGE, DATED





         25   TUESDAY, JANUARY 9, 1996, FROM LISA GANSKY.  WHO IS LISA
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          1   GANSKY?





          2   A.  SHE CAME OVER WITH THE ACQUISITION OF GNN, SORT OF A





          3   MID-LEVEL EMPLOYEE.  SHE IS NO LONGER WITH THE COMPANY.





          4   Q.  OKAY.  AND THIS E-MAIL IS ADDRESSED TO STEVE C.  THAT'S





          5   STEVE CASE, IS IT NOT?





          6   A.  THAT'S CORRECT.





          7   Q.  AND HE'S THE C.E.O. OF AOL?





          8   A.  YES, HE IS.





          9   Q.  AND THEN OTHERS, INCLUDING YOU?





         10   A.  THAT'S CORRECT.





         11             MR. BOIES:  NO OBJECTION, YOUR HONOR.





         12             THE COURT:  DEFENDANT'S 1724 IS ADMITTED.





         13                                   (WHEREUPON, DEFENDANT'S





         14                                   EXHIBIT NUMBER 1724 WAS





         15                                   RECEIVED IN EVIDENCE.)





         16   BY MR. WARDEN:





         17   Q.  I DIRECT YOUR ATTENTION TO PARAGRAPH NUMBER 1 ON THE





         18   FIRST PAGE, WHICH READS:  "IT IS UNCLEAR WHAT MICROSOFT IS





         19   REALLY OFFERING US HERE.  THE OPPORTUNITY TO BUNDLE AS GANG





         20   SAID" -- WHO IS "GANG," BY THE WAY?





         21   A.  DAVID GANG IS A SENIOR VICE-PRESIDENT WITH AMERICA





         22   ONLINE.





         23   Q.  OKAY.  -- "MAY NOT BE ANY MORE ENDORSEMENT OR





         24   SUBSTANTIAL DISTRIBUTION THAN WHAT WE ALREADY HAVE, AND





         25   CERTAINLY JAN IS THE KEEPER OF THE 'MASTER' IN THAT REGARD."
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          1             JAN?





          2   A.  JAN BRANDT.  SHE'S IN CHARGE OF MARKETING.





          3   Q.  NOW, I TAKE IT WHAT MICROSOFT WAS OFFERING YOU -- AND





          4   PLEASE CORRECT ME IF I AM WRONG -- AT THE TIME WAS INCLUSION





          5   IN SOMETHING CALLED AN "ONLINE SERVICES FOLDER"; IS THAT





          6   CORRECT.





          7   A.  AS OF THE DATE OF THIS MEMO OR E-MAIL, I AM UNCLEAR





          8   WHETHER WE WERE TALKING ABOUT THE ONLINE SERVICES FOLDER AT





          9   THIS EXACT TIME.  THAT'S EVENTUALLY WHAT WE GOT.





         10   Q.  OKAY.  WELL, LOOKING AT 1724, THE NEXT SENTENCE:  "IF WE





         11   WERE TO BE A BUTTON ON THE '9X SCREEN" -- THE '9X SCREEN





         12   REFERS TO WINDOWS 95 -- I MEAN WINDOWS 95, -8, OR WHATEVER;





         13   IS THAT CORRECT?





         14   A.  I ASSUME FROM THE CONTEXT.





         15   Q.  AND WHAT IS THE BUTTON?





         16   A.  THAT WOULD BE AN ICON, IN THEORY.





         17   Q.  ALL RIGHT.  DOESN'T THIS SUGGEST TO YOU THAT YOU WERE





         18   NOT TALKING ABOUT AN ICON ON THE DESKTOP OR THE SCREEN, BUT





         19   SOMETHING ELSE?





         20   A.  NO.  THAT WOULD BE AN ICON ON THE DESKTOP.





         21   Q.  NO.  NO.  IN THAT SENTENCE, YES, BUT WHAT MICROSOFT WAS





         22   REALLY OFFERING YOU AT THAT TIME WAS SOMETHING ELSE, WASN'T





         23   IT?





         24   A.  WELL, AGAIN, TO ME IT'S UNCLEAR WHAT EXACTLY THEY ARE





         25   OFFERING AT THE TIME.  LET ME TELL YOU WHAT WE WERE THINKING
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          1   ABOUT.  FOR THE FIRST TIME -- AND THIS ALSO REFERENCES





          2   MR. ARNOLD'S ANALYSIS, WHICH I THINK IS ALSO INCOMPLETE --





          3   FOR THE FIRST TIME WE WERE FACED WITH A COMPETITOR, MSN, WHO





          4   WAS GOING TO BE AN ICON ON THE DESKTOP WITH VIRTUALLY NO





          5   COST.





          6             WE WERE LOOKING AT SHORT-TERM OEM AGREEMENTS THAT





          7   CAME UP.  WE KNOW THAT MICROSOFT HAD A LOT OF POWER AND





          8   CLOUT WITH THE OEM'S.  SO THEIR ABILITY TO EITHER RAISE THE





          9   ANTE OF WHAT WOULD HAVE TO BE SPENT TO SECURE THOSE





         10   RELATIONSHIPS OR THEIR ABILITY TO PRECLUDE US ALTOGETHER WAS





         11   VERY HIGH.





         12             YOU ALSO HAVE TO REMEMBER AT THIS TIME THAT





         13   MICROSOFT NETWORK AND MS HAD GONE OUT PUBLICLY AND SAID,





         14   "WE'RE REALLY GOING AFTER THIS MARKET."  FROM THE TIME THEY





         15   LAUNCHED MSN, THEY WENT FROM A STANDING START IN AUGUST TO,





         16   WHEN I THINK WE SIGNED THE DEAL, 850,000 SUBS, WHICH WAS





         17   TREMENDOUS.  THERE WERE ARTICLES IN THE PAPER THAT IT WAS





         18   INEVITABLE MSN WAS GOING TO TAKE OVER FROM AOL.  THAT WAS IN





         19   ADDITION TO THE OTHER ARTICLES THAT WERE OUT THERE THAT WERE





         20   SAYING THE INTERNET WAS GOING TO BASICALLY EAT AOL'S LUNCH.





         21             SO AGAINST THAT BACKDROP, THOSE ARE A LOT OF THE





         22   KEY ELEMENTS TO THE ANALYSIS.  AND WHEN WE LOOKED AT AND WE





         23   HAD MICROSOFT OUT THERE SAYING, "NO, MSN IS NOT GOING TO





         24   KILL YOU, BUT RATHER MICROSOFT IS GOING TO ENVELOP AOL" --





         25   TREMENDOUS POWER, AS WELL AS GIVING US THE ABILITY TO
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          1   COMPETE WITH THE OEM'S ON A RELATIVELY SIMILAR PLAYING





          2   FIELD.





          3             NO, WE WEREN'T GOING TO BE A BUTTON ON THE





          4   DESKTOP, AS YOU SAY, AND EVENTUALLY WE SETTLED FOR AN ICON





          5   IN THE FOLDER.  BUT AT LEAST THEN WE COULD SPEND OUR MONEY





          6   NOT TO JUST GET THERE, BUT MAYBE TO GET AN EQUIVALENT





          7   POSITION TO MSN.





          8             AND THE FINAL THING, YOU HAVE TO REMEMBER THE





          9   ACTUAL RESULTS.  IN FISCAL YEAR 1998, I BELIEVE IT WAS --





         10   AND WE'RE ON A JUNE-TO-JUNE YEAR -- MORE THAN 10 PERCENT OR





         11   ALMOST A MILLION OF OUR SIGN-UPS CAME FROM THE ONLINE





         12   SERVICES FOLDER.  AND IF YOU LOOK AT FROM A PURE THIRD-PARTY





         13   DISTRIBUTION SOURCE, IT WAS OUR BIGGEST SOURCE BY, I WOULD





         14   SAY, ALMOST THREE TO ONE.





         15             MR. WARDEN:  YOUR HONOR, I MOVE TO STRIKE THIS





         16   SPEECH AS NONRESPONSIVE TO MY SPECIFIC QUESTION, WHICH IS





         17   WHAT WAS MICROSOFT OFFERING AOL AT THE TIME DEFENDANT'S





         18   EXHIBIT 1724 WAS AUTHORED AND TRANSMITTED.





         19             THE COURT:  THE MOTION TO STRIKE IS DENIED.  YOU





         20   CAN SEEK A MORE DEFINITE ANSWER IF YOU WISH.





         21             MR. WARDEN:  MAY I ASK THAT THE WITNESS BE





         22   INSTRUCTED TO ANSWER THE QUESTION PUT.





         23             THE COURT:  HE IS ENTITLED TO A "YES" OR "NO" OR





         24   "I DON'T KNOW" ANSWER TO BEGIN WITH, AND THEN YOU ARE





         25   ENTITLED TO GIVE AN EXPLANATION.
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          1             THE WITNESS:  YES, SIR.





          2   BY MR. WARDEN:





          3   Q.  AND MY QUESTION, AGAIN, WAS, WHAT WERE YOU BEING OFFERED





          4   AT THE TIME DEFENDANT'S EXHIBIT 1724 WAS BEING WRITTEN?  IF





          5   YOU DON'T KNOW, PLEASE TELL ME YOU DON'T KNOW.





          6   A.  I AM UNSURE WHAT PRECISELY WE WERE BEING OFFERED AT THAT





          7   DATE.





          8   Q.  NOW JUST TO BE SURE IT'S CLEAR -- I THINK IT WAS





          9   SOMEWHERE IN WHAT YOU HAVE JUST SAID -- YOUR DEALS WITH





         10   OEM'S INVOLVED ICONS ON THE DESKTOP; IS THAT CORRECT?  YES





         11   OR NO?





         12   A.  AT WHAT TIME PERIOD?





         13   Q.  AT THIS TIME PERIOD.





         14   A.  SINCE I DID NOT DO ALL OF THOSE, AS I HAD RECENTLY





         15   JOINED THE COMPANY IN SEPTEMBER, IT WAS FOR SOME PROMINENCE





         16   WITHIN THEIR ENVIRONMENT.  WHETHER IT WAS ACTUALLY ON THE





         17   DESKTOP, OR IT COULD HAVE BEEN IN A FOLDER, OR SOME OTHER





         18   MENU THAT THEY MAY HAVE HAD, I DON'T KNOW, BUT CERTAINLY





         19   SOME OF THEM WERE FOR AN ICON ON THE DESKTOP.





         20   Q.  WHEN DID YOU BECOME FAMILIAR WITH ALL OF THEM?  AT WHAT





         21   POINT IN TIME, SUFFICIENTLY TO GIVE ME A DEFINITIVE ANSWER?





         22   A.  WELL, IN OCTOBER OF '96, I CHANGED TITLES AND BECAME IN





         23   CHARGE OF BUSINESS AFFAIRS FOR AOL, WHICH GAVE ME MORE





         24   KNOWLEDGE ON ALL THE OPERATIONAL AGREEMENTS.  SO PROBABLY





         25   COMMENCING IN EARLY '97 AND THEN FORWARD.
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          1   Q.  OKAY.  WE'LL GET TO THAT TIME PERIOD.





          2             HAVING AN ICON ON THE DESKTOP IS THE BEST PLACE TO





          3   BE IN WINDOWS, IS IT NOT?





          4   A.  AT LEAST OF THE CHOICES THAT I KNOW ARE AVAILABLE,





          5   THAT'S THE BEST ANY SERVICE PROVIDER HAS TODAY.





          6   Q.  RIGHT.  AND THE PLACEMENT OF THE ICON ON THE DESKTOP





          7   UNDER THE OEM CONTRACTS THEREFORE GAVE YOU GREATER





          8   PROMINENCE THAN YOU GOT BY BEING IN MICROSOFT'S ONLINE





          9   SERVICES FOLDER; ISN'T THAT SO?





         10   A.  TO THE EXTENT WE HAD THAT PREMISE -- AND, OF COURSE, WE





         11   PAID DEARLY FOR THAT -- THAT'S CORRECT.





         12   Q.  NOW, IN 1996, DIDN'T AOL PLAN TO DISTRIBUTE 175 MILLION





         13   COPIES OF ITS CLIENT SOFTWARE?





         14   A.  I DON'T HAVE THE EXACT NUMBERS.





         15   Q.  PUT EXHIBIT 1722 BACK UP, PLEASE.





         16   A.  IS THIS THE ARNOLD EXHIBIT?





         17   Q.  YES, IT IS.  AND MR. ARNOLD IS TELLING YOU IN "C" AT THE





         18   BOTTOM OF THE PAGE, "BY VIRTUE OF DISTRIBUTING 175 MILLION





         19   DISKS THIS YEAR (AND PRESUMABLY MORE NEXT YEAR), WE ARE





         20   ALREADY IN PEOPLE'S FACES, AS IS SHOWN BY OUR NETTING DOUBLE





         21   THE NUMBER OF MEMBERS SINCE AUGUST, COMPARED WITH MSN."





         22             HE CONTINUES, "LAST, REALISTICALLY, AOL'S





         23   PLACEMENT WILL BE ON A SECOND OR THIRD TIER AND BE CLUTTERED





         24   WITH OTHER ONLINE SERVICES, AGAIN DILUTING THE MESSAGE."





         25             AND THAT'S WHAT HAPPENED, ISN'T IT?  YOU WENT IN
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          1   AN ONLINE SERVICES FOLDER WITH PRODIGY, COMPUSERVE AND AT&T





          2   WORLDNET; ISN'T THAT CORRECT?





          3   A.  IS YOUR QUESTION WHERE WE ENDED UP ON OUR MICROSOFT





          4   DEAL?





          5   Q.  YES.





          6   A.  WE ENDED UP IN THE ONLINE SERVICES FOLDER.





          7   Q.  WITH THE OTHER ONLINE SERVICES I HAVE JUST MENTIONED?





          8   A.  WHOEVER ELSE IS IN THERE.  I KNOW COMPUSERVE IS AND





          9   AT&T.





         10   Q.  PRODIGY AT THE TIME?





         11   A.  I BELIEVE THAT'S CORRECT.





         12   Q.  NOW, IN FACT, THERE WERE PEOPLE WITHIN AOL WHO THOUGHT





         13   THIS WOULDN'T GIVE YOU ANY MORE SUBSTANTIAL DISTRIBUTION





         14   THAN YOU ALREADY HAD -- THIS DEAL THAT YOU ULTIMATELY MADE





         15   WITH MICROSOFT TO GET INTO THE OLS FOLDER -- IS THAT





         16   CORRECT?





         17   A.  THERE MAY HAVE BEEN PEOPLE WHO THOUGHT THAT.





         18   Q.  OKAY.  AFTER YOU SIGNED THE MICROSOFT CONTRACT IN MARCH





         19   1996 -- YOU WERE THE NEGOTIATOR OF THAT CONTRACT, WERE YOU





         20   NOT?





         21   A.  YES, I WAS.





         22   Q.  AFTER THAT WAS SIGNED, AOL HAS CONTINUED TO ENTER INTO





         23   AGREEMENTS WITH OEM'S TO HAVE ICONS PLACED ON THE DESKTOP,





         24   HAS IT NOT?





         25   A.  WE HAVE ENTERED INTO A VARIETY OF OEM AGREEMENTS.
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          1   Q.  HOW ABOUT OEM AGREEMENTS PROVIDING FOR THE ICON ON THE





          2   DESKTOP?





          3   A.  WE HAVE DONE SOME OF THOSE.





          4   Q.  WHY DID YOU DO THAT IF YOU WERE ALREADY IN WINDOWS 95





          5   PURSUANT TO YOUR AGREEMENT WITH MICROSOFT?





          6   A.  WELL, THERE ARE CERTAINLY A VARIETY OF REASONS.  ONE





          7   REASON WOULD BE THE FACT THAT MSN WAS NOT IN THE ONLINE





          8   SERVICES FOLDER, BUT IT WAS AN ICON BY ITSELF ON THE





          9   DESKTOP.





         10             ANOTHER REASON MORE RECENTLY HAS BEEN THAT





         11   MICROSOFT HAS GONE TO A NEW APPROACH CALLED AN ICW, INTERNET





         12   CONNECTION WIZARD.  AND THAT NOW SITS IN FRONT OF THE ONLINE





         13   SERVICES FOLDER.  SO IT'S AT LEAST AN ATTEMPT, OR IT LOOKS





         14   TO BE AN ATTEMPT TO DEVALUE THE ONLINE SERVICES FOLDER.  SO





         15   IT'S ANOTHER REASON WE HAVE TO DO OTHER DEALS WITH THE OEM'S





         16   TO GET MORE PROMINENCE.





         17   Q.  AND YOU DO THOSE DEALS?





         18   A.  WHEREVER WE CAN, AND WE PAY FOR THEM.  WE ALSO PAY





         19   MICROSOFT TO BE ON THE ICW.





         20   Q.  OKAY.  AND YOU NOW HAVE AGREEMENTS WITH LEADING COMPUTER





         21   MANUFACTURERS THAT PERMIT PURCHASERS OF NEW PC'S TO





         22   SUBSCRIBE TO AOL'S SERVICE BY CLICKING ON AN AOL ICON THAT





         23   APPEARS DURING THE INITIAL SETUP PROCESS; ISN'T THAT





         24   CORRECT?





         25   A.  CAN YOU REPEAT THAT?
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          1   Q.  DON'T YOU HAVE AGREEMENTS WITH PC OEM'S THAT PUT AN AOL





          2   ICON ON THEIR MACHINES SO THAT IT APPEARS DURING THE INITIAL





          3   SET-UP PROCESS AND A USER CAN CLICK ON IT AND SUBSCRIBE TO





          4   AOL?





          5   A.  I BELIEVE WE DO.





          6   Q.  RIGHT.





          7             MR. WARDEN:  YOUR HONOR, I OFFER DEFENDANT'S





          8   EXHIBIT 1723, THE 1998 AOL ANNUAL REPORT.





          9             MR. BOIES:  NO OBJECTION, YOUR HONOR.





         10             THE COURT:  DEFENDANT'S 1723 IS ADMITTED.





         11                                   (WHEREUPON, DEFENDANT'S





         12                                   EXHIBIT NUMBER 1723 WAS





         13                                   RECEIVED IN EVIDENCE.)





         14   BY MR. WARDEN:





         15   Q.  AND I DIRECT YOUR ATTENTION TO THE FORM 10-K PORTION OF





         16   THE DOCUMENT, PAGE 6.





         17   A.  ENTITLED "MEETING" AT THE TOP?





         18   Q.  NO.  THIS PAGE IS ENTITLED "MARKETING."





         19   A.  EXCUSE ME.  MARKETING.





         20   Q.  OKAY.





         21   A.  MY EYESIGHT IS GOING.





         22   Q.  AND I DIRECT YOUR ATTENTION TO THE SECOND HALF OF THAT





         23   PARAGRAPH.





         24   A.  THE FIRST PARAGRAPH.





         25   Q.  YES, WHICH READS:  "ADDITIONALLY, THROUGH BUNDLING
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          1   AGREEMENTS WITH MAJOR PERSONAL COMPUTER MANUFACTURERS,





          2   AMERICA ONLINE IS A FEATURED INTERNET SERVICE ON A RANGE OF





          3   COMPUTERS MADE BY ACER AMERICA, COMPAQ COMPUTER CORPORATION,





          4   PACKARD BELL, NEC, INC. (WHICH WILL ALSO PROMOTE THE





          5   COMPUSERVE SERVICE)" -- YOU NOW OWN COMPUSERVE, DO YOU NOT?





          6   A.  EXCUSE ME?





          7   Q.  YOU NOW OWN COMPUSERVE, THE COMPUSERVE SERVICE THAT'S





          8   REFERRED TO?





          9   A.  CORRECT.





         10   Q.  "HEWLETT PACKARD, AND IBM.  THE MULTI-YEAR AGREEMENTS





         11   PROVIDE THAT PRE-INSTALLED AOL SOFTWARE WILL BE AVAILABLE BY





         12   CLICKING ON AN AOL ICON DURING THE COMPUTER'S INITIAL SETUP





         13   PROCESS."





         14             I TAKE IT THAT'S A TRUTHFUL STATEMENT TO THE BEST





         15   OF YOUR KNOWLEDGE?





         16   A.  I HOPE SO.





         17   Q.  IT CONTINUES:  "THROUGH AN AGREEMENT WITH MICROSOFT





         18   CORP., THE AOL SERVICE IS ACCESSIBLE VIA A DESKTOP FOLDER ON





         19   THE WINDOWS 95 AND 98 OPERATING SYSTEMS (AND WILL CONTINUE





         20   TO BE IN THE FUTURE DURING THE TERM OF THE AGREEMENT.)"





         21             DO YOU SEE THAT?





         22   A.  YES, I DO.





         23   Q.  AND THAT'S A TRUTHFUL STATEMENT AS WELL?





         24   A.  THAT'S CORRECT.





         25   Q.  AND ISN'T IT TRUE THAT, AS THE ORDERING OF THIS
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          1   PARAGRAPH WOULD INDICATE, THE OEM AGREEMENTS ARE





          2   CONSIDERABLY MORE IMPORTANT THAN THE MICROSOFT AGREEMENT?





          3   A.  I DON'T AGREE WITH THAT STATEMENT.  IN FACT, WHAT I





          4   WOULD SAY IS GOING TO THIS -- ONE OF THE INSTRUCTIVE THINGS





          5   TO LOOK AT IS THE FACT THAT OUR MARKETING DOLLARS HAVE COME





          6   DOWN OVER TIME.  SO I WOULD HAVE TO SAY FOR A NUMBER OF





          7   REASONS, GETTING ON THE DESKTOP INITIALLY WITH MICROSOFT ON





          8   THE ONLINE SERVICE FOLDER HAS HELPED TO FACILITATE THESE





          9   DEALS, MAKE THESE DEALS CHEAPER FOR US TO DO, AND GET US IN





         10   A BETTER POSITIONING AS FAR AS ACHIEVING WHAT WE'VE ACHIEVED





         11   HERE.





         12             AND, AGAIN, I JUST HEARKEN BACK TO WHERE WE WERE





         13   IN THE '95/'96 TIMEFRAME WHEN WE DID THE DEAL.  AND I KNOW





         14   YOU DON'T WANT ME TO GO ON, BUT AT THAT POINT --





         15   Q.  I PREFER YOU NOT REPEAT THINGS YOU HAVE ALREADY SAID AND





         16   THAT YOU JUST ANSWER MY QUESTION IF YOU WOULD.





         17   A.  OKAY.  BUT IT'S IMPORTANT TO UNDERSTAND THAT WHAT WE SET





         18   UP BY BEING IN THE ONLINE SERVICE FOLDER CREATED A LOT OF





         19   THE OPPORTUNITIES THAT WE HAVE TODAY.





         20   Q.  WHEN YOU SAY YOUR MARKETING DOLLARS HAVE GONE DOWN,





         21   LOOKING AT DEFENDANT'S EXHIBIT 1744, WHICH I OFFER, THE 1997





         22   10-K -- AT PAGE 44 --





         23             MR. WARDEN:  IS THIS ADMITTED, YOUR HONOR?





         24             MR. BOIES:  NO OBJECTION, YOUR HONOR.





         25             THE COURT:  DEFENDANT'S 1744 IS ADMITTED.
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          1                                   (WHEREUPON, DEFENDANT'S





          2                                   EXHIBIT NUMBER 1744 WAS





          3                                   RECEIVED IN EVIDENCE.)





          4             THE WITNESS:  PAGE 44 YOU SAID?





          5             MR. WARDEN:  YES.  THANK YOU.





          6   BY MR. WARDEN:





          7   Q.  THE FIRST FULL PARAGRAPH ON THAT PAGE SAYS, "FOR FISCAL





          8   1997, MARKETING EXPENSES BEFORE CAPITALIZATION AND





          9   AMORTIZATION INCREASED FROM APPROXIMATELY 450 MILLION TO





         10   APPROXIMATELY 480 MILLION OR 7 PERCENT OVER FISCAL 1996";





         11   ISN'T THAT CORRECT?





         12   A.  THAT'S CORRECT.





         13   Q.  IS IT YOUR TESTIMONY -- AND THAT WAS -- FISCAL 1996 WAS





         14   WHEN THE MICROSOFT CONTRACT WENT INTO EFFECT; WAS IT NOT?





         15   A.  YES, BUT YOU HAVE GOT TO RECALL, WE DIDN'T ACTUALLY GET





         16   THE FULL PENETRATION OF THE AGREEMENT UNTIL MUCH LATER IN





         17   TIME.





         18   Q.  WHEN?





         19   A.  I WOULD SAY MOVING INTO THE FISCAL YEAR 1997/1998 RANGE.





         20   Q.  OKAY.  YOU GOT IT IN FISCAL '97.  HAVE MARKETING





         21   EXPENSES GONE DOWN IN FISCAL 1998?





         22   A.  A COUPLE THINGS THERE.  CERTAINLY --





         23   Q.  YES OR NO, PLEASE.





         24   A.  -- THE EFFICIENCY OF OUR COST PER ACQUISITION, WHICH I





         25   WAS RESPONDING TO --
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          1             THE COURT:  MR. COLBURN, GIVE A "YES" OR "NO" OR





          2   "I DON'T KNOW," AND THEN YOU CAN GO AHEAD AND EXPLAIN.





          3             THE WITNESS:  OKAY.





          4             THE COURT:  BUT HE IS ENTITLED TO A DEFINITE





          5   ANSWER.





          6             THE WITNESS:  THANK YOU.





          7             I BELIEVE IT HAS GONE DOWN.  AND WHAT I WAS





          8   SPECIFICALLY REFERRING TO IN MY ANSWER IS THAT THE COST PER





          9   SUBSCRIBER HAS GONE SIGNIFICANTLY DOWN TO ADD A NEW





         10   SUBSCRIBER.





         11   BY MR. WARDEN:





         12   Q.  WHAT HAS THE CHANGE BEEN THERE?





         13   A.  WHEN HAS WHAT CHANGE BEEN THERE?





         14   Q.  PER SUBSCRIBER.





         15   A.  IT'S BEEN GOING DOWN OVER TIME.  I DON'T HAVE THE





         16   PRECISE NUMBERS ON THAT.





         17   Q.  A STEADY DOWNWARD TREND?





         18   A.  I DON'T KNOW WHAT THE TRENDS HAVE BEEN.





         19   Q.  I THOUGHT YOU SAID IT HAD BEEN GOING DOWN OVER TIME.





         20   A.  WELL, IT HAS, BUT WHETHER IT'S A STEADY TREND OR NOT,





         21   I'M UNSURE?





         22   Q.  WHEN YOU SAY "COST PER SUBSCRIBER," IS THAT --





         23   A.  HOW MUCH MONEY WE HAVE TO SPEND TO ADD ADDITIONAL





         24   SUBSCRIBERS.





         25   Q.  AND THAT'S NET ADDITIONAL SUBSCRIBERS OR JUST PEOPLE WHO
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          1   TRY YOU AND THEN QUIT, OR WHAT, IS WHAT I AM TRYING TO FIND





          2   OUT?





          3   A.  I THINK WE LOOK AT IT ON A -- WE LOOK AT IT BOTH WAYS,





          4   BOTH THE GROSS AND NET NUMBER.





          5   Q.  OKAY.  AND HAS MARKETING EXPENSE GONE DOWN IN 1998 BY





          6   REASON OF A SETTLEMENT WITH THE ATTORNEYS GENERAL OF VARIOUS





          7   STATES ABOUT YOUR MARKETING PRACTICES?





          8   A.  NOT THAT I KNOW OF.





          9   Q.  HOW ABOUT PAYMENTS -- LET'S TAKE TOTAL ANNUAL PAYMENTS





         10   TO OEM'S UNDER YOUR CONTRACTS WITH THEM.  WHAT HAVE THEY





         11   BEEN ANNUALLY, STARTING IN 1995?





         12   A.  I AM NOT FAMILIAR WITH THOSE NUMBERS.





         13   Q.  DID YOU MAKE ANY EFFORT TO OBTAIN ANY INFORMATION OF





         14   THAT NATURE IN PREPARATION FOR YOUR TESTIMONY?





         15   A.  AS FAR AS HOW MUCH WE SPEND WITH EVERY OEM?





         16   Q.  NO, NOT EVERY.  IN GROSS, ALL THE OEM'S ANNUALLY.





         17   A.  NOT REALLY.





         18   Q.  HOW ABOUT 1996?





         19   A.  HOW MUCH WE SPENT WITH THE OEM'S?





         20   Q.  YES.





         21   A.  THE FIRST QUESTION WAS '95, CORRECT?





         22   Q.  YES, THAT'S CORRECT.





         23   A.  '96 I DON'T KNOW.  YOU'RE TALKING FISCAL YEARS?





         24   Q.  THAT WILL BE FINE.  I WILL TAKE IT EITHER CALENDAR OR





         25   FISCAL.  WHICH WOULD YOU PREFER?
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          1   A.  I GUESS I'VE GOT TO GO FISCAL.





          2   Q.  ALL RIGHT.  HOW ABOUT 1997?





          3   A.  AGAIN, I DON'T THINK I HAVE A GOOD NUMBER THERE.  I HAVE





          4   SOMETHING IN MY HEAD THAT MAYBE IT WAS IN -- I WOULD BE





          5   GUESSING.  I KNOW SUBS.  I DON'T KNOW DOLLARS.





          6   Q.  YOU KNOW WHAT?  I'M SORRY





          7   A.  HOW MANY SUBSCRIBERS WE ADDED.





          8   Q.  I AM GOING TO ASK YOU THAT NEXT.  I'M LOOKING FOR THE





          9   DOLLARS NOW.





         10   A.  THE DOLLARS, I DON'T HAVE.





         11   Q.  IN FISCAL '98?





         12   A.  I DON'T HAVE THAT.





         13   Q.  AND HOW MANY SUBSCRIBERS WERE OBTAINED PURSUANT TO





         14   THE -- I WANT THIS ON A COMPARABLE BASIS, EITHER GROSS OR





         15   NET, TO THE ONLINE SERVICE FOLDER NUMBER YOU GAVE ME A





         16   MINUTE AGO.  HOW MANY SUBSCRIBERS THROUGH THE OEM





         17   AGREEMENTS, STARTING IN 1995?





         18   A.  I THINK -- IF I MAY JUMP AHEAD, THE ONLY YEAR I SEEM TO





         19   HAVE IN MY HEAD AS I SIT HERE TODAY IS FOR FISCAL YEAR '98.





         20   I THINK THAT WAS THE NUMBER I GAVE BEFORE.  HOPEFULLY I HAVE





         21   GOT THE YEARS CORRECT.





         22             AND I THINK THE TOTAL NUMBER I WANT TO SAY FOR





         23   OEM'S, EXCLUSIVE OF THE ONLINE SERVICES FOLDER, A MILLION-4,





         24   GROSS.  THAT MEANS TOTAL PEOPLE WHO SIGNED UP AND STAYED X





         25   AMOUNT OF DAYS.  I DON'T KNOW.  THAT DEPENDS ON EACH DEAL.
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          1   AND THEN I THINK THE NUMBER FOR MICROSOFT THROUGH THE ONLINE





          2   SERVICES FOLDER, I WANT TO SAY, IS THE





          3   EIGHT-OR-NINE-HUNDRED-THOUSAND RANGE.





          4   Q.  THANK YOU.





          5             WHAT DOES IT MEAN IN 1723 -- DEFENDANT'S EXHIBIT





          6   1723, PAGE 6, WHICH WE WERE LOOKING AT BEFORE, OF THE 10-K





          7   PORTION, THE SAME PAGE WE WERE ON?





          8   A.  CAN YOU REMIND ME OF THE PAGE?





          9   Q.  PAGE 6 OF THE 10-K PORTION.





         10   A.  I HAVE GOT IT.





         11   Q.  FIRST OF ALL, IT DESCRIBES THE OEM AGREEMENTS AS





         12   MULTI-YEAR; IS THAT CORRECT?





         13   A.  THAT'S CORRECT.





         14   Q.  AND WHEN IT SAYS "PRE-INSTALLED AOL SOFTWARE," WHAT DOES





         15   THAT MEAN?





         16   A.  THAT WHEN YOU GET YOUR MACHINE, THE SOFTWARE IS ALREADY





         17   ON IT, ON THE HARD DRIVE.





         18   Q.  AND WHAT DOES IT MEAN WHEN IT SAYS "IT IS AVAILABLE BY





         19   CLICKING ON AN AOL ICON DURING THE COMPUTER'S INITIAL SETUP





         20   PROCESS?





         21   A.  DURING THE PERIOD YOU'RE SIGNING ON, AN ICON OR SOME





         22   OTHER MESSAGE COMES UP THAT ALLOWS YOU TO CLICK ON IT AND





         23   FIRE UP THE AOL CLIENT.





         24   Q.  THAT'S, YOU SAY, THE PERIOD YOU'RE SIGNING UP?  I'M





         25   SORRY.
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          1   A.  EXCUSE ME?





          2   Q.  DID YOU SAY DURING THE PERIOD --





          3   A.  WHEN THEY INITIALLY TURN ON THEIR COMPUTER.





          4   Q.  THE FIRST TIME YOU TURN IT ON?





          5   A.  I WOULD TAKE THAT TO UNDERSTAND WHAT THE INITIAL SETUP





          6   PROCESS WAS.





          7   Q.  OKAY.  THANKS.





          8             AND THESE DEALS WITH OEM'S ARE SUFFICIENTLY





          9   IMPORTANT THAT EACH ONE OF THEM IS THE SUBJECT OF A PRESS





         10   ANNOUNCEMENT BY AOL; ISN'T THAT CORRECT?





         11   A.  AS YOU KNOW, WE DO A LOT OF PRESS ANNOUNCEMENTS, BUT IT





         12   HAS BECOME IMPORTANT ENOUGH THAT WE DO A PRESS RELEASE,





         13   WHATEVER THAT DENOMINATOR IS OR THAT THRESHOLD.





         14             MR. WARDEN:  YOUR HONOR, I OFFER DEFENDANT'S





         15   EXHIBIT 1738, 39, 40, 41 AND 43.





         16             1738 IS AN AOL PRESS RELEASE OF JUNE 9, 1998.





         17             1739 IS AN AOL PRESS RELEASE OF JUNE 11, 1998.





         18             1740 IS AN AOL PRESS RELEASE OF JUNE 16, 1998.





         19             1741 IS AN AOL PRESS RELEASE OF AUGUST 31, 1998.





         20             AND 1743 IS AN AOL PRESS RELEASE OF SEPTEMBER 14,





         21   1998.





         22             THE COURT:  WHAT WAS THE DATE OF 1738 AGAIN?





         23             MR. WARDEN:  JUNE 9, 1998.





         24             MR. BOIES:  NO OBJECTION, YOUR HONOR.





         25             THE COURT:  DEFENDANT'S 1738, 39, 40, 41 AND 43
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          1   ARE ADMITTED.





          2                                   (WHEREUPON, DEFENDANT'S





          3                                   EXHIBIT NUMBERS 1738 THROUGH





          4                                   1741 AND 1743 WERE RECEIVED





          5                                   IN EVIDENCE.)





          6             MR. WARDEN:  YOUR HONOR, I AM NOT GOING TO





          7   QUESTION THE WITNESS ABOUT THESE.  I DIRECT THE COURT'S





          8   ATTENTION TO EACH OF THEM -- THE FACT THAT EACH REFERS --





          9   AND I WILL USE 1738 AS EXAMPLE.  IN THE SECOND PARAGRAPH OF





         10   THE FIRST PAGE, IT SAYS:  UNDER THE AGREEMENT WITH COMPAQ,





         11   WHICH IS THE SUBJECT OF THAT RELEASE, STARTING THIS FALL,





         12   BUYERS OF PRESARIO DESKTOP INTERNET PERSONAL COMPUTERS WILL





         13   FIND AN AOL ICON DISPLAYED ON THE COMPAQ DESKTOP OR FRONT





         14   SCREEN.





         15   BY MR. WARDEN:





         16   Q.  I WILL ASK THE WITNESS:  IS THE COMPAQ PRESARIO LINE





         17   THEIR PRINCIPAL LINE FOR CONSUMER AS OPPOSED TO CORPORATE





         18   USE?





         19   A.  I BELIEVE THAT'S CORRECT.





         20   Q.  1739, REFERRING TO PACKARD BELL AND NEC IN THE SECOND





         21   PARAGRAPH IS ONE OF THOSE THAT TALKS ABOUT ACCESSING AOL BY





         22   SIMPLY CLICKING ON THE ICON DURING THE SETUP PROCESS.





         23             AND 1740, PERTAINING TO APTIVA AND THINKPAD, LINES





         24   OF IBM IS ANOTHER OF THE ICON-ON-THE-DESKTOP AGREEMENTS.





         25             THE NEXT ONE, 1741, IS HEWLETT PACKARD.  THAT'S,
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          1   AGAIN, AN ICON ON THE DESKTOP, AND IT IS A CUSTOMIZED





          2   CO-BRANDED VERSION OF THE AOL SERVICE.  WHAT IS THAT,





          3   MR. COLBURN?





          4   A.  THAT'S BASICALLY WHERE WE TAKE THE AOL CLIENT AND WE





          5   GIVE SOME BRANDING FOR THE OEM.  THERE MAY BE SOME PLACES





          6   WHERE YOU CAN GO TO SOME OF THEIR INFORMATION.





          7   Q.  AND, FINALLY, 1743, WITH RESPECT TO SONY, IS AGAIN AN





          8   ICON ON THE DESKTOP.





          9             NOW, WHAT IS YOUR MONTHLY RATE OF ACQUISITION OF





         10   NEW SUBSCRIBERS TODAY, MR. COLBURN?





         11   A.  IT ACTUALLY CHANGES FROM MONTH TO MONTH, SO I DON'T KNOW





         12   WHAT AN AVERAGE RATE IS.  I MEAN, I DON'T KNOW WHAT A





         13   MONTH-TO-MONTH -- "BY MONTH" IS.  I HAVE SOME IDEA WHAT





         14   WE'RE ADDING ANNUALLY.





         15   Q.  ALL RIGHT.  LET'S HAVE THE ANNUAL NUMBER.





         16   A.  FOR WHICH YEAR?





         17   Q.  AS CURRENT TRAILING 12-MONTH PERIOD AS YOU CAN GIVE ME.





         18   A.  I BELIEVE FOR FISCAL YEAR '98, WE ADDED SOMEWHERE IN THE





         19   NEIGHBORHOOD OF A NET OF 3 TO 4 MILLION.





         20   Q.  HOW ABOUT GROSS?





         21   A.  PROBABLY DOUBLE THAT.





         22   Q.  6 TO 8 MILLION?





         23   A.  IN THAT RANGE.





         24   Q.  I DIRECT YOUR ATTENTION AGAIN TO DEFENDANT'S EXHIBIT





         25   1722, WHICH IN PARAGRAPH B ON PAGE 2, THE E-MAIL FROM
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          1   MR. ARNOLD TO YOU, FEBRUARY 1996, TWO-AND-THREE-QUARTERS





          2   YEARS AGO, RECITES THAT AT THAT POINT, YOU HAD A BASE OF --





          3   IT HAS BEEN A LONG TIME SINCE I'VE STUDIED HIGH SCHOOL OR





          4   COLLEGE MATH.  DOES THAT MEAN GREATER THAN 750,000 PER





          5   MONTH?





          6   A.  YES.





          7   Q.  WHICH WOULD BE, BY MY CALCULATION, ABOUT 9 MILLION PER





          8   YEAR.  SO THAT MUST BE A GROSS NUMBER; IS THAT RIGHT?





          9   A.  I MEAN, I CAN'T COMMENT ON THIS PIECE OF IT, WHAT HE IS





         10   TESTIFYING FOR OR WHAT HE IS WRITING THE E-MAIL ON FOR THAT





         11   PERIOD OF TIME.  I MEAN, AGAIN, I CAN ONLY GIVE YOU THE





         12   NUMBERS THAT I KNOW.





         13   Q.  HAS THE ANNUAL RATE OF GROSS ADDITIONS BEEN INCREASING?





         14   A.  GROSS ADDITIONS HAS BEEN -- WELL, BASED ON LAST FISCAL





         15   YEAR, YES, IT HAS BEEN INCREASING.





         16   Q.  NET AS WELL?





         17   A.  NET CERTAINLY AS WELL.





         18   Q.  DO YOU REMEMBER WHAT THE RATE OF SUBSCRIBER ACQUISITIONS





         19   WAS ON A MONTHLY BASIS JUST PRIOR TO AOL'S PLACEMENT IN THE





         20   OLS FOLDER OF WINDOWS 95 IN OCTOBER 1996?





         21   A.  NO.  THE ONLY NUMBER I HAVE IN MY HEAD IS THAT MAYBE WE





         22   ADDED A MILLION IN NET SUBSCRIBERS IN SOME SIX OR





         23   SEVEN-MONTH PERIOD SORT OF PRECEDING SIGNING THE AGREEMENT.





         24   IT COULD HAVE BEEN LONGER.





         25   Q.  OKAY.  AOL HAS THE RIGHT TO PROVIDE COPIES OF NETSCAPE'S
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          1   WEB BROWSING SOFTWARE TO ITS SUBSCRIBERS UNDER A MARCH 1996





          2   CONTRACT WITH NETSCAPE, DOES IT NOT?





          3   A.  YES.  AOL HAS THE RIGHT TO PUT NETSCAPE UP IN SOME VERY





          4   LIMITED PLACES -- I BELIEVE ONLY ONE PLACE, AND IT CAN'T BE





          5   HIGHLY PROMOTED, AND MICROSOFT HAS TO BE THE DEFAULT





          6   BROWSER; THAT IS, THE BROWSER THAT WE SEND TO ALL OUR





          7   CUSTOMERS.





          8   Q.  OKAY.  WHEN YOU SAY "SEND THE BROWSER," YOU, IN FACT,





          9   SEND YOUR CUSTOMERS A PROPRIETARY CLIENT; ISN'T THAT





         10   CORRECT?





         11   A.  WELL, WHEN YOU SAY "PROPRIETARY CLIENT," YOU MEAN





         12   SOMETHING THAT WE CHARGE FOR TO GET ACCESS TO?





         13   Q.  SOMETHING THAT IS YOURS UNIQUELY.





         14   A.  YES, THAT'S CORRECT.  WITH THE ONE EXCEPTION POSSIBLY





         15   BEING WHEN THE CLIENT IS ON THE MICROSOFT DESKTOP, IT'S NOT





         16   EXACTLY INTEGRATING THE SAME WAY.  I BELIEVE IT GOES AND





         17   FINDS THE BROWSER AND THEN PUTS IT TOGETHER.  BUT IF WE MAIL





         18   OUT A DISK, FOR EXAMPLE, IT'S -- THE BROWSER IS INTEGRATED.





         19   Q.  WHAT YOU MEAN, I THINK -- AND CORRECT ME IF I AM





         20   WRONG -- IS IF YOUR CLIENT IS PRE-INSTALLED ON A NEW PC,





         21   THAT IT UTILIZES A LARGE PART OF WINDOWS 98; IS THAT





         22   CORRECT?





         23   A.  I WOULDN'T SAY THAT BECAUSE WE'RE ON VARIOUS PLATFORMS.





         24   IT MAY UTILIZE PIECES OF THE BROWSER THAT EXIST ELSEWHERE





         25   AND PUT IT TOGETHER ON THE HARD DRIVE.
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          1   Q.  LIMITING MYSELF TO PC'S ON WHICH WINDOWS 98 IS INSTALLED





          2   AND YOUR PROPRIETARY CLIENT IS ALSO INSTALLED BY THE OEM,





          3   YOUR CLIENT IN THAT CASE IS MUCH SMALLER THAN IT IS WHEN YOU





          4   SHIP IT OUT TO PEOPLE WHO DON'T HAVE WINDOWS 98 OR MAY NOT





          5   HAVE WINDOWS 98 ON THEIR COMPUTERS; IS THAT CORRECT?  ISN'T





          6   THAT WHAT YOU SAID A MINUTE AGO?





          7   A.  I DIDN'T SAY IT WAS MUCH SMALLER.  I SAID -- ALTHOUGH





          8   THAT MAY BE THE RESULT OF WHAT HAPPENS -- ON A WINDOWS 98





          9   MACHINE OR ANY MACHINE WHERE WE'RE ACTUALLY BUNDLED IN --





         10   THIS COULD BE APART FROM OUR OEM DEALS BUT PURSUANT TO THE





         11   MICROSOFT AGREEMENT -- MY UNDERSTANDING IT GOES AND FINDS





         12   WHAT BROWSER IS THERE.





         13   Q.  AND USES THAT?





         14   A.  OR PIECES OF IT, YES.





         15   Q.  AND AOL, IN FACT, DISTRIBUTES NETSCAPE'S WEB BROWSING





         16   SOFTWARE CURRENTLY, DOESN'T IT?





         17   A.  THE ANSWER IS "YES" IF WHAT YOU MEAN BY DISTRIBUTION --





         18   IT'S AVAILABLE ON A VERY LIMITED PROMOTION BASIS AS A





         19   DOWNLOAD.  SO, IN OTHER WORDS, WHAT A CONSUMER WOULD HAVE TO





         20   DO TO GO AND GET AND FIND IT, THEY FIRST HAVE TO FIND IT.





         21   AND I THINK THERE'S A COUPLE WAYS TO FIND IT.





         22             AT LEAST ONE IS YOU'VE GOT TO GO IN THE TOOL





         23   SECTION OR SOMETHING LIKE THAT.  AND THERE MAY ALSO BE A





         24   KEYWORD REFERENCE.  AND THEN A USER WOULD ESSENTIALLY HAVE





         25   TO GO THROUGH SOME COMPLEX STEPS, NONE OF WHICH I KNOW FULLY
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          1   SINCE I DON'T DO THAT, BUT WOULD HAVE TO GO DOWNLOAD THE





          2   BROWSER, SORT OF MINIMIZE THE NETSCAPE BROWSER -- MINIMIZE





          3   THE EXISTING IE BROWSER, AND THEN USE IT.





          4             SO IT'S NOT REALLY A FULLY INTEGRATED APPROACH.





          5   IT DOES NOT REALLY OPTIMIZE THE LOOK AND FEEL AND THE WHOLE





          6   SERVICE FOR THE CONSUMER, AND YOU HAVE TO BE A FAIRLY





          7   TECHNICALLY SAVVY USER TO FIGURE THAT OUT.





          8   Q.  IN OTHER WORDS, IF THE CONSUMER DOES THIS, HE IS NOT





          9   GOING TO GET AS GOOD A RESULT AS YOUR PROPRIETARY CLIENT





         10   USING IE TECHNOLOGIES GIVES HIM, IS THAT CORRECT?





         11   A.  WHAT WILL HAPPEN IS HE WON'T HAVE AN INTEGRATED APPROACH





         12   TO IT.  IT WOULD ALMOST BE LIKE SLAPPING ONE BROWSER ON





         13   ALMOST AN UNRELATED CLIENT.





         14   Q.  RIGHT.  THAT'S BECAUSE YOUR CLIENT HAS BEEN CAREFULLY





         15   CREATED TO WORK TOGETHER WITH IE TECHNOLOGIES; ISN'T THAT





         16   CORRECT?





         17   A.  IF YOUR QUESTION IS DID WE INTEGRATE THEIR BROWSER





         18   SEAMLESSLY INTO OUR CLIENT, YES, WE HAVE.





         19   Q.  AND YOU WERE ABLE TO DO THAT BECAUSE, A, THE BROWSER





         20   WAS -- THE IE BROWSER AS YOU CALL IT -- WAS COMPONENTIZED





         21   AND BECAUSE YOUR ENGINEERS AND MICROSOFT'S MADE THAT





         22   INTEGRATION WORK SEAMLESSLY; ISN'T THAT CORRECT?





         23   A.  WELL, CERTAINLY THAT WE MADE IT WORK SEAMLESSLY.  AS FAR





         24   AS THE COMPONENTIZATION, THAT CERTAINLY ALLOWED MICROSOFT,





         25   AT LEAST FOR THE WIN95 PLATFORM, TO SEEMINGLY MAKE IT MUCH
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          1   EASIER TO ACCESS AND DO IT -- YOU KNOW, BUILD AN INTEGRATED





          2   BROWSER IN A FASTER, SHORTER TIMEFRAME.





          3   Q.  OKAY.  NOW, AT THE PRESENT TIME, HASN'T NETSCAPE





          4   DEVELOPED A CUSTOMIZED VERSION OF NAVIGATOR FOR USE WITH





          5   AOL'S SERVICE?





          6   A.  I UNDERSTAND THAT THERE IS A BETA VERSION OF SUCH AN





          7   INTEGRATED BROWSER OUT THERE.





          8   Q.  OKAY.  ISN'T THERE SOMETHING THAT IS ACTUALLY AVAILABLE





          9   TO YOUR SUBSCRIBERS RIGHT NOW, WITHOUT CALLING IT





         10   INTEGRATED -- I USE THE TERM "CUSTOMIZED" -- THAT NETSCAPE





         11   HAS MADE?





         12   A.  WHEN YOU SAY "CUSTOMIZED," YOU HAVE TO BE MORE SPECIFIC.





         13   Q.  OKAY.  LET ME SHOW YOU WHAT I HAVE HAD MARKED AS -- LET





         14   ME SHOW YOU WHAT I HAVE HAD MARKED AS DEFENDANT'S EXHIBIT





         15   1747.





         16             DO YOU RECOGNIZE THIS, MR. COLBURN?





         17   A.  I RECOGNIZE IT AS A SCREEN SHOT OF A PAGE OF AOL.COM.





         18   THIS APPEARS TO BE THE HOME PAGE.





         19   Q.  OKAY.  I DIRECT YOUR ATTENTION TO THE FIRST LINE --





         20             MR. WARDEN:  FIRST, I OFFER THIS, YOUR HONOR.





         21             MR. BOIES:  NO OBJECTION, YOUR HONOR.





         22             THE COURT:  DEFENDANTS 1747 IS ADMITTED.





         23                                   (WHEREUPON, DEFENDANT'S





         24                                   EXHIBIT NUMBER 1747 WAS





         25                                   RECEIVED IN EVIDENCE.)
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          1   BY MR. WARDEN:





          2   Q.  I DIRECT YOUR ATTENTION TO THE FIRST LINE:  "WELCOME TO





          3   AOL.COM - NETSCAPE."





          4             DO YOU SEE THAT?





          5   A.  CAN YOU POINT IT TO ME?





          6   Q.  WELL, SURE.  IT IS NOT VERY CLEAR HERE BECAUSE IT'S A





          7   COLORED LINE, BUT RIGHT THERE IS WHERE I AM TALKING ABOUT.





          8   THE FIRST LINE.





          9   A.  I SEE IT.  YOU MEAN THE BLUE BAR?





         10   Q.  YES.  ISN'T THIS -- AND THEN I DRAW YOUR ATTENTION TO





         11   THE FACT THAT IN THE FIRST LINE OF ICONS HERE, THE LAST ONE





         12   IS NETSCAPE.  DO YOU SEE THAT?





         13   A.  YES, I DO.





         14   Q.  OTHER THAN THE TWO NETSCAPE'S, THE ONE IN THE BLUE BAR





         15   AND THE ICON, DOES THIS LOOK LIKE A STANDARD AOL HOME PAGE?





         16   A.  YES.





         17   Q.  AND ISN'T THIS EXACTLY WHAT I SUGGESTED HAS COME INTO





         18   EXISTENCE; THAT IS, A CUSTOMIZED VERSION OF NETSCAPE





         19   NAVIGATOR FOR USE WITH AOL?





         20   A.  MY BEST UNDERSTANDING OF WHAT'S HERE IS THIS IS NOT THE





         21   INTEGRATED BROWSER.  I MEAN, ALL I SEE IS A PAGE.  SO IT'S





         22   HARD TO TELL IF THIS IS A MOCK-UP -- IS THIS EXISTING TODAY?





         23   ASSUMING WHAT YOU'RE GIVING ME IS SOMETHING THAT'S AVAILABLE





         24   ON THE AOL SERVICE TODAY AND THAT IS HOW YOU GOT THIS --





         25   Q.  THAT'S CORRECT?
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          1   A.  -- THEN WHAT I WOULD UNDERSTAND THIS TO BE IS -- WE





          2   ALREADY DESCRIBED HOW YOU GET THE NETSCAPE CLIENT.  AND TO





          3   THE EXTENT YOU GET IT, I THINK ALL WE'VE DONE HERE IS





          4   BASICALLY SAID, THE DEFAULT HOME PAGE IS NOT GOING TO BE THE





          5   NETSCAPE NAVIGATOR OR THE NETSCAPE HOME PAGE; IT'S GOING TO





          6   BE AN AOL.COM HOME PAGE.  IF THAT'S WHAT YOU MEANT BY





          7   CUSTOMIZATION, THEN IT APPEARS THAT AT LEAST WE HAVE THAT





          8   MUCH CUSTOMIZATION WITH THEM.





          9   Q.  OKAY.  WHEN YOU SAY THIS IS NOT AN INTEGRATED BROWSER





         10   AND YOU BELIEVE THAT THE INTEGRATED BROWSER IS ONLY IN





         11   BETA -- I THINK YOU HAVE SAID BOTH OF THOSE THINGS, HAVE YOU





         12   NOT?





         13   A.  I THINK I HAVE, YES.





         14   Q.  WHAT DO YOU MEAN BY "INTEGRATED BROWSER"?





         15   A.  BASICALLY A BROWSER -- IN THE OLD DAYS, IT USED TO REFER





         16   TO A DLL OR A DYNAMIC LINK LIBRARY, BUT IT'S ESSENTIALLY A





         17   BROWSER THAT SEAMLESSLY FITS IN WITH THE AOL CLIENT, AND





         18   YOU'RE GOING BACK AND FORTH WITH THE BROWSER IN A SEAMLESS





         19   FASHION; YOU MAY NOT EVEN KNOW YOU'RE IN THE BROWSER AT SOME





         20   POINTS.  IT LIVES WITHIN THE AOL WORLD, IN THAT KIND OF





         21   LAYMEN'S TERMS.





         22   Q.  OKAY.  IN THE CASE OF WHAT WE HAVE UP ON THE SCREEN, THE





         23   AOL.COM - NETSCAPE HOME PAGE, DO YOU KNOW WHAT HAPPENS IF





         24   YOU CLICK ON ANY OF THE BUTTONS OTHER THAN NETSCAPE IN THE





         25   TOOL BAR?
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          1   A.  I COULD GUESS.  I MEAN, CLEARLY IT SEEMS TO ME IF YOU





          2   HIT "SEARCH," IT WOULD GO -- AGAIN, NOT HAVING USED THIS, I





          3   AM SPECULATING.  BUT YOU WON'T TELL ANYBODY THAT I HAVEN'T





          4   USED THIS.





          5             SO "SEARCH," I ASSUME, WOULD TAKE YOU TO AN AOL





          6   NETFIND SEARCH.  "HOME" WOULD BRING YOU BACK TO YOUR HOME





          7   PAGE.  "PRINT" TO SOMETHING -- IF YOU HAD A PRINTER SET UP,





          8   YOU COULD GO AND PRINT THAT PAGE, OR GO TO AN AREA THAT





          9   WOULD TELL YOU HOW TO PRINT THAT PAGE.





         10   Q.  OKAY.  NOW, THERE WAS NOTHING IN AOL'S CONTRACT WITH





         11   MICROSOFT THAT PREVENTED THE DEVELOPMENT OF THIS VERSION OF





         12   NAVIGATOR FOR AOL, WAS THERE?





         13   A.  NO.





         14   Q.  AND THERE IS NOTHING IN AOL'S CONTRACT WITH MICROSOFT





         15   THAT PREVENTS AOL FROM MAKING THIS VERSION OF NAVIGATOR





         16   AVAILABLE TO ITS SUBSCRIBERS, IS THERE?





         17   A.  AGAIN, I HAVE -- I CANNOT ANSWER THAT "YES" OR "NO."





         18   THERE IS A LIMITATION, WHICH IS MICROSOFT HAS TO BE THE





         19   DEFAULT BROWSER FOR ALL INTENTS AND PURPOSES.  AND IF -- TO





         20   THE EXTENT WE'RE GOING TO PROMOTE NETSCAPE WITHIN THE AOL





         21   ENVIRONMENT, AOL PROMOTING NETSCAPE, IT HAS TO BE IN A VERY





         22   LIMITED SORT OF LOW-PROFILE AREA.





         23   Q.  AND IF SOMEONE WANTS IT, AMONG YOUR SUBSCRIBERS, THEY





         24   CAN GET IT AND YOU'RE ALLOWED TO GIVE IT TO THEM, REFERRING





         25   TO NAVIGATOR; ISN'T THAT CORRECT?
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          1   A.  YOUR QUESTION IS IF A CUSTOMER ASKS ME FOR IT, COULD I





          2   GIVE IT TO THEM?





          3   Q.  YES.  I MEAN, THEY DON'T HAVE TO ASK YOU ORALLY, BUT I





          4   MEAN IF THEY SELECT IT BY THE MEANS AVAILABLE ON YOUR





          5   SERVICE, CLICKING AND PRESSING BUTTONS AND SO ON, THERE IS





          6   NOTHING IN YOUR CONTRACT WITH MICROSOFT THAT PRECLUDES OR





          7   LIMITS YOUR ABILITY TO GIVE THAT CUSTOMER NETSCAPE





          8   NAVIGATOR, IS THERE?





          9   A.  OTHER THAN THE LIMITATIONS I MENTIONED BEFORE, NO.





         10   Q.  I AM ASKING A VERY SIMPLE QUESTION.  THE CUSTOMER





         11   CHOOSES NAVIGATOR IN AOL.  THERE IS NOTHING IN YOUR CONTRACT





         12   WITH MICROSOFT THAT PREVENTS YOUR ALLOWING THE CUSTOMER TO





         13   GIVE EFFECT TO THAT CHOICE, IS THERE?





         14   A.  AND I AM TRYING TO ANSWER YOUR QUESTION ACCURATELY.





         15   Q.  YES OR NO?





         16   A.  YES, IF IT IS SELECTED FROM THE DOWNLOAD AREA OR THE





         17   AREAS THAT IT'S AVAILABLE ON AOL.





         18   Q.  BY "YES," YOU MEAN THERE IS NOTHING IN YOUR CONTRACT





         19   THAT PREVENTS THAT?





         20   A.  YES, IF ACCESSED FROM THOSE AREAS.





         21   Q.  THANK YOU.





         22   A.  MY PLEASURE.





         23   Q.  LET ME SHOW YOU WHAT HAS BEEN RECEIVED AS DEFENDANT'S





         24   EXHIBIT 75, PLEASE.  85, I BEG YOUR PARDON.





         25             DO YOU RECOGNIZE THIS, MR. COLBURN?
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          1   A.  DO I RECOGNIZE THE SCREEN SHOT?





          2   Q.  YES.





          3   A.  NOT REALLY, NO.





          4   Q.  DO YOU RECOGNIZE THIS AS A SCREEN SHOT FROM AMERICA





          5   ONLINE?





          6   A.  I MEAN, I SEE IT'S GOT IT WITHIN THE AOL TOOL BAR AND IT





          7   LOOKS TO HAVE AN AOL ICON ON THE BLUE LINE, BUT I HAVE NEVER





          8   LOOKED AT THIS PAGE.





          9   Q.  AND DOESN'T IT SAY "AMERICA ONLINE" ON THE FIRST LINE,





         10   THE BLUE LINE, AND THEN ON THE BOTTOM?





         11   A.  YES.  IT HAS "HELP WITH NETSCAPE ON AOL" AND "FOR AOL





         12   NOW."  THOSE TWO REFERENCES.  ARE YOU TALKING ABOUT THE





         13   FRAME?





         14   Q.  THE FRAME.





         15   A.  YES, IT'S IN THE FRAME.  IT LOOKS LIKE IT'S COMING FROM





         16   THE AOL ENVIRONMENT, IF THAT'S WHAT YOU MEAN.





         17   Q.  THANK YOU.  AND THIS ENCOURAGES YOUR SUBSCRIBER TO GET





         18   NETSCAPE NAVIGATOR FOR "AOL NOW" BY CLICKING HERE, DOES IT





         19   NOT?





         20   A.  IT ADVERTISES THE NETSCAPE NAVIGATOR.  AND MY BEST GUESS





         21   IS THAT THIS IS WHAT HAPPENS WHEN YOU CLICK ON THE NETSCAPE





         22   DOWNLOAD AREA OR THE ONE PLACE ON AOL YOU CAN GO TO THE





         23   NETSCAPE -- GO AND FIND THE NETSCAPE BROWSER.  THIS WOULD





         24   MAYBE BE THE FIRST PAGE YOU WOULD SEE IF YOU CLICKED.





         25   Q.  LET ME PLACE BEFORE THE WITNESS AND OFFER DEFENDANT'S
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          1   EXHIBIT 1748.  DO YOU RECOGNIZE THIS?





          2   A.  I RECOGNIZE THE KEYWORD BOX, YES.





          3   Q.  IF YOU CLICK ON THE BLUE BOX WHICH SAYS "KEYWORD LIST,"





          4   WHERE DO YOU GO?





          5             MR. WARDEN:  YOUR HONOR, I HAVE OFFERED THIS.





          6             MR. BOIES:  YOUR HONOR, COULD I ASK FOR A





          7   REPRESENTATION AS TO WHAT WAS DONE IN ORDER TO PULL THIS





          8   SCREEN UP?





          9             THE COURT:  WHAT WAS WHAT?





         10             MR. BOIES:  WHAT WAS DONE IN ORDER TO PULL THIS





         11   SCREEN UP.  IN OTHER WORDS, WHAT INSTRUCTIONS WERE TYPED IN





         12   TO CREATE THIS?





         13             THE COURT:  WELL, HAS THE WITNESS RECOGNIZED IT





         14   YET?





         15             DO YOU KNOW WHAT THIS IS?





         16             THE WITNESS:  IT APPEARS TO BE WHEN SOMEONE GOES





         17   TO THE KEYWORD TO LOOK FOR A KEYWORD, THIS IS THE BOX THAT





         18   COMES UP.  IT OBVIOUSLY WOULDN'T HAVE NETSCAPE IN IT UNTIL





         19   SOMEONE TYPED IT IN.





         20             MR. WARDEN:  ALL RIGHT.





         21             THE COURT:  NOW, DO YOU KNOW HOW TO PULL THIS PAGE





         22   UP?





         23             THE WITNESS:  YES, I HOPE SO.





         24             MR. BOIES:  NO OBJECTION, YOUR HONOR.





         25             THE COURT:  ALL RIGHT.  DEFENDANT'S 1748 IS
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          1   ADMITTED.





          2                                   (WHEREUPON, DEFENDANT'S





          3                                   EXHIBIT NUMBER 1748 WAS





          4                                   RECEIVED IN EVIDENCE.)





          5   BY MR. WARDEN:





          6   Q.  THANK YOU, MR. COLBURN.





          7             NOW IF YOU CLICK ON "KEYWORD LIST," WHERE DO YOU





          8   GO?





          9   A.  YOU GO TO A LIST OF, I BELIEVE, ALL THE KEYWORDS THAT





         10   AOL OFFERS, PROBABLY LISTED ALPHABETICALLY.





         11   Q.  ALPHABETICALLY.  DO YOU HAVE ANY IDEA HOW MANY THERE





         12   ARE?





         13   A.  NO, BUT I SHOULD.





         14   Q.  ISN'T IT A FACT THAT THE KEYWORD LIST INCLUDES NETSCAPE,





         15   NAVIGATOR, NETSCAPE NAVIGATOR AND NETSCAPE COMMUNICATOR?





         16   A.  I DON'T HAVE PERSONAL KNOWLEDGE OF THAT.  I KNOW THERE





         17   ARE A LOT OF KEYWORDS, BUT IT WOULD NOT SURPRISE ME.





         18   Q.  OKAY.  THANKS.  HOW MANY COPIES -- WE'RE THROUGH WITH





         19   THAT.





         20   A.  OKAY.





         21   Q.  HOW MANY COPIES OF AOL'S CLIENT SOFTWARE WILL BE





         22   DISTRIBUTED DURING FISCAL 1998?





         23   A.  HOW MANY ACTUALLY HAVE BEEN, SINCE FISCAL '98 IS OVER?





         24   Q.  WELL, OKAY.  HAVE BEEN.





         25   A.  I DON'T KNOW THE NUMBER.
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          1   Q.  IS IT IN THE HUNDREDS OF MILLIONS?





          2   A.  IT WOULDN'T SURPRISE ME IF IT WAS A HUNDRED MILLION.





          3   Q.  200 MILLION?





          4   A.  AS THE MARKETING COSTS, TO MY KNOWLEDGE, HAVE GONE DOWN,





          5   I DON'T KNOW IF IT'S 200 MILLION.





          6   Q.  NOW, WHEN YOU SAY IN PARAGRAPH 29 OF YOUR DIRECT, ON





          7   PAGE 10, THAT --





          8   A.  PARAGRAPH 29, YOU SAID?





          9   Q.  YES, ON PAGE 10.  THE SENTENCE BASICALLY THREE LINES





         10   FROM THE BOTTOM.  IT SAYS:  IN RETURN, THE AGREEMENT





         11   PROVIDED FOR VIRTUAL EXCLUSIVITY IN FAVOR OF IE ON AOL."





         12             DO YOU SEE THAT?





         13   A.  YES, I DO.





         14   Q.  WHAT DO YOU MEAN BY "VIRTUAL EXCLUSIVITY"?





         15   A.  WELL, BECAUSE OF THE FACT THAT IE HAD TO BE THE DEFAULT





         16   BROWSER THAT WE SHIPPED WITH AOL, AND THE FACT THAT THERE





         17   WAS RELATIVELY LITTLE PLACE THAT WE COULD PROMOTE THE





         18   NETSCAPE BROWSER ON AOL, AND BECAUSE OF THE FACT THAT, YOU





         19   KNOW, THE VAST, VAST MAJORITY -- ALTHOUGH I DON'T HAVE THE





         20   EXACT NUMBER -- OF AOL USERS USE IE, BECAUSE IT'S WHAT WE





         21   INTEGRATE AND OUR CUSTOMERS USE WHAT WE GIVE THEM GENERALLY,





         22   THAT THEY HAVE A VIRTUAL EXCLUSIVITY.





         23   Q.  OKAY.  SO ONE FACET OF THIS IS THAT YOU USED IE TO





         24   CREATE YOUR OWN INTEGRATED PROPRIETARY CLIENT, WHICH IS THE





         25   DEFAULT BROWSER, IF YOU WILL; IS THAT CORRECT?





�



                                                                              57





          1   A.  AGAIN, YOUR VERBIAGE IS A LITTLE CONFUSING TO ME, BUT IE





          2   IS THE INTEGRATED BROWSER THAT AOL UTILIZES TODAY.





          3   Q.  RIGHT.  AND IT'S YOUR OWN PROPRIETARY CLIENT THAT IS THE





          4   DEFAULT SERVICE, IF YOU WILL, ISN'T IT?





          5   A.  WELL, AS YOU SAID BEFORE -- AND WE'RE TALKING ABOUT





          6   PROPRIETARY -- IT'S THE DISK THAT YOU GET WHEN YOU WANT TO





          7   SIGN UP FOR AOL.





          8   Q.  RIGHT.  AND THAT INCLUDES THE IE TECHNOLOGIES INTEGRATED





          9   INTO YOUR CLIENT; IS THAT CORRECT?





         10   A.  THAT'S CORRECT TODAY.





         11   Q.  BUT AS WE HAVE ALREADY DISCUSSED, YOU CAN GIVE





         12   NAVIGATOR, OR FOR THAT MATTER, SOME OTHER BROWSER, TO ANY





         13   SUBSCRIBER WHO REQUESTS IT; IS THAT CORRECT?





         14   A.  THAT IS CORRECT, SUBJECT TO THE LIMITATIONS WE TALKED





         15   ABOUT BEFORE.





         16   Q.  I AM JUST ASKING -- YOUR CONTRACT RIGHT TO GIVE TO A





         17   CUSTOMER WHO REQUESTS SOME OTHER BROWSER, THERE IS NO





         18   LIMITATION ON THAT, IS THERE?  I THINK YOU'VE TALKED ABOUT





         19   SOME LIMITATIONS THAT MIGHT AFFECT WHETHER CUSTOMERS MAKE





         20   SUCH A REQUEST OR NOT.





         21   A.  THE QUESTION IS IF AN END USER WANTED TO RUN WHATEVER





         22   VERSION OF NETSCAPE OUT THERE -- THAT WAS OUT THERE, THEY





         23   COULD?





         24   Q.  RIGHT.  ISN'T THAT CORRECT?





         25   A.  THAT'S CORRECT.
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          1   Q.  OKAY.  AND WITH RESPECT TO DISTRIBUTION AS OPPOSED TO





          2   THE CREATION OF YOUR OWN INTEGRATED CLIENT USING IE -- I AM





          3   NOW TALKING ABOUT THE "CARPET BOMBING" AND SO ON -- IS THAT





          4   LIMITED -- IS THAT EXCLUSIVE TO THE CLIENT CREATED WITH





          5   INTERNET EXPLORER?





          6   A.  ESSENTIALLY.





          7   Q.  IS IT BY CONTRACT THAT WAY?





          8   A.  YES.





          9   Q.  85 PERCENT OR 100 PERCENT?





         10   A.  AGAIN, I, UNFORTUNATELY, HAVEN'T LOOKED AT THE CONTRACT





         11   IN SOME TIME.  IT IS VIRTUALLY A HUNDRED PERCENT.  THERE ARE





         12   SOME EXCEPTIONS THAT ALLOW YOU TO SHIP OTHERS THAT TAKES YOU





         13   INTO THAT 85 PERCENT THRESHOLD.





         14             BUT IT CAN NEVER EXCEED 85 PERCENT.  THAT IS SORT





         15   OF A FLOOR, IF YOU WILL, OR CEILING, DEPENDING ON HOW YOU





         16   LOOK AT IT.





         17   Q.  SO IF YOU "CARPET BOMBED" 200 MILLION COPIES OF YOUR





         18   CLIENT IN 1998 OR 1999, 30 MILLION OF THOSE COULD BE FROM





         19   SOMEONE OTHER THAN MICROSOFT AS FAR AS BROWSING TECHNOLOGY





         20   IS CONCERNED?





         21   A.  AGAIN, I WOULD HAVE TO BE REFRESHED BY THE CONTRACT ON





         22   THAT.  MY -- WHAT I RECALL WAS THERE HAD TO BE SOME OTHER





         23   REASON, EITHER -- FOR EXAMPLE, AN ISP WANTED TO USE SOMEONE





         24   ELSE.  IT COULDN'T JUST BE WE DECIDED TO DO THE OTHER ONE.





         25   Q.  OKAY.  I AM ONLY SEEKING YOUR RECOLLECTION.  I AM NOT
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          1   GOING TO BURDEN YOU WITH LOOKING THROUGH THE CONTRACT.





          2   A.  I APPRECIATE IT.





          3   Q.  YOU HAVE ABOUT 13-1/2 MILLION AOL SUBSCRIBERS TODAY; IS





          4   THAT CORRECT?





          5   A.  JUST FOCUS ON THE AOL INTERACTIVE SERVICE, NOT





          6   COMPUSERVE?





          7   Q.  YES, THAT'S CORRECT.





          8   A.  THE AOL INTERACTIVE SERVICE HAS TODAY -- AND I KEEP IT





          9   MOSTLY TO THE PUBLISHED NUMBERS -- I THINK ABOUT 12 MILLION





         10   IN NORTH AMERICA.





         11   Q.  HOW ABOUT WORLDWIDE?





         12   A.  I THINK IT'S ABOUT 13 MILLION.





         13   Q.  OKAY.  NOW, IF EACH OF THOSE CUSTOMERS SO CHOSE, EVERY





         14   ONE OF THEM COULD USE NETSCAPE NAVIGATOR TO ACCESS AOL'S





         15   SERVICE, COULD THEY NOT?





         16   A.  ALONG THE LINES WE DISCUSSED BEFORE, THEY COULD,





         17   ALTHOUGH NOT MANY HAVE.





         18   Q.  THANK YOU.  ISN'T IT -- WE'RE THROUGH WITH THAT.





         19   THANKS.





         20             ISN'T IT TRUE, MR. COLBURN, THAT THE MOST





         21   IMPORTANT FACTOR TO AOL IN CHOOSING BETWEEN MICROSOFT AND





         22   NETSCAPE'S WEB BROWSING SOFTWARE WAS GETTING SOFTWARE THAT





         23   WORKED WITH YOUR AOL CLIENT?





         24   A.  NO.  THE ANSWER TO THAT WOULD BE WE LOOKED AT FIVE





         25   FACTORS.  IT MAY HAVE BEEN MORE, BUT FIVE COME TO MIND
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          1   TODAY.  THE MOST IMPORTANT IN MY MIND, AS THE LEAD OF





          2   NEGOTIATING TEAM, WAS SECURING RELATIVE PARITY, IF POSSIBLE,





          3   WITH MSN AS FAR AS DESKTOP DISTRIBUTION.





          4             THE OTHER FACTORS THAT WERE IMPORTANT TO US WAS





          5   HOW MUCH WE HAD TO PAY FOR IT, WAS IT INTEROPERABLE WITH





          6   WINDOWS, BECAUSE IT SAT ON TOP OF WINDOWS, AND MAKING SURE





          7   IT DID, DID WE HAVE FLEXIBILITY TO USE OTHER BROWSERS OR





          8   NOT, AND DID THE TECHNOLOGY WORK.





          9   Q.  NOW, IF THE TECHNOLOGY DIDN'T WORK WITH YOUR TECHNOLOGY,





         10   YOU COULDN'T USE IT, COULD YOU?





         11   A.  TO INTEGRATE IT, IT WOULD HAVE TO BE INTEGRATEABLE, IF





         12   THAT'S A WORD.





         13   Q.  RIGHT.  SO THE FACTOR YOU LISTED LAST WAS, IN FACT, THE





         14   SINE QUA NON OF THE TRANSACTION, WAS IT NOT?





         15   A.  NO.  AND AGAIN, MY SENSE WAS, LEADING THE NEGOTIATING





         16   TEAM, AGAIN, THAT, WHEREAS MICROSOFT HAD SOME ADVANTAGES





         17   FROM A COMPONENTIZATION AND THAT SEEMINGLY YOU COULD FAST --





         18   IN A MORE STREAMLINED AND QUICKER FASHION, AT LEAST GET IT





         19   INTEGRATED FOR WINDOWS 95, WHICH AT THAT POINT IN TIME WAS





         20   ABOUT 20 PERCENT OF OUR AUDIENCE -- IT ENDED UP THAT TO GET





         21   IT INTEGRATED FOR 3.1 TOOK MORE THAN A YEAR AND WAS NEVER A





         22   GREAT SOLUTION, QUITE FRANKLY.  AND THAT WAS OVER 50 PERCENT





         23   OF OUR AUDIENCE.  AND FOR THE MAC, IT TOOK MORE THAN TWO





         24   YEARS FROM SIGNING THE AGREEMENT.  THAT WAS 20 PERCENT





         25   COMING DOWN, WHATEVER THE ROUGH NUMBERS WERE.
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          1             AND THAT ALSO AT THE TIME, YOU KNOW, NETSCAPE WAS





          2   THE LEADER AND HAD A LOT OF ROBUSTNESS AND WAS GETTING ALL





          3   THE ACCOLADES IN THE TECHNICAL JOURNALS, WHEREAS MICROSOFT





          4   WAS JUST COMING OUT.  THAT IN THE TIMEFRAMES THAT IT WAS





          5   GOING TO TAKE US TO MOVE A BROWSER TO ALL THESE DIFFERENT





          6   PLATFORMS, WINDOWS 3.1 OR 16-BIT, WINDOWS 95, MAC,





          7   ET CETERA, NOW WINDOWS 98, THAT WHATEVER -- THE BROWSERS





          8   THAT WERE AVAILABLE OUT THERE COULD ALL MEET THOSE TIME





          9   REQUIREMENTS.





         10   Q.  OKAY.





         11             MR. WARDEN:  I MOVE TO STRIKE.  IT IS





         12   NONRESPONSIVE.  I ASK THE WITNESS TO LISTEN TO MY QUESTIONS,





         13   BECAUSE I DIDN'T ASK FOR A COMPARISON BETWEEN NETSCAPE AND





         14   MICROSOFT OR WHY YOU THOUGHT ONE OR THE OTHER WAS BETTER OR





         15   NOT.





         16             THE COURT:  THE MOTION TO STRIKE IS DENIED.  HE





         17   GAVE YOU A DIRECT ANSWER TO YOUR QUESTION AND THEN WENT ON





         18   TO OFFER AN EXPLANATION.





         19   BY MR. WARDEN:





         20   Q.  WELL, MY QUESTION IS, WASN'T THE ABILITY TO USE THE





         21   TECHNOLOGY A SINE QUA NON OF SELECTING A PARTICULAR BROWSING





         22   TECHNOLOGY, WHICHEVER ONE YOU SELECTED?





         23   A.  AND, AGAIN, I THINK I ANSWERED THAT WITH AN EXPLANATION,





         24   BUT TO INTEGRATE IT, IT HAD TO BE INTEGRATEABLE.





         25   Q.  THANK YOU.  THAT WAS ALL I ASKED.
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          1             NOW, ISN'T IT A FACT, GOING ON TO WHAT YOU HAVE





          2   ALREADY SPOKEN TO, THAT AT THE TIME AOL ENTERED INTO THE





          3   CONTRACT WITH MICROSOFT IN MARCH 1996, MICROSOFT OFFERED THE





          4   BEST TECHNOLOGICAL SOLUTION FOR YOUR SUBSCRIBERS?





          5   A.  AGAIN, THE ANSWER TO THAT WOULD BE "NO."  MY SENSE OF





          6   THE SITUATION AT THAT TIME WAS BECAUSE MICROSOFT WAS





          7   COMPONENTIZED FOR AT LEAST THE WINDOWS 95 PLATFORM, THEY





          8   WERE IN A POSITION THAT THEY COULD INTEGRATE IT FASTER THAN





          9   WHAT OTHER CHOICES MIGHT HAVE BEEN, BUT YET THE OTHER





         10   OPPORTUNITIES THAT WERE OUT THERE HAD GREAT FUNCTIONALITY





         11   AND ALSO HAD MEANINGFUL ADVANTAGES.





         12   Q.  DO YOU RECALL YOUR DEPOSITION WAS TAKEN IN AN





         13   INVESTIGATION BY THE DEPARTMENT OF JUSTICE IN MARCH OF THIS





         14   YEAR?





         15   A.  I REMEMBER THE DEPOSITION, YES.





         16   Q.  I WANT TO READ A COUPLE OF LINES FROM THAT, STARTING AT





         17   PAGE 34, LINE 24.





         18   A.  DO YOU WANT ME TO SEE A COPY OF IT?





         19   Q.  YOU DON'T NEED TO SEE IT.  I WILL READ IT ALOUD.  I'M





         20   TELLING THEM SO THEY CAN BE SURE I'M READING IT ACCURATELY.





         21             QUESTION:  WHAT CONCESSIONS DID AOL WANT FROM





         22   MICROSOFT ON ITS ABILITY TO "DISTRIBUTION" IT SAYS -- I





         23   THINK IT MEANS "DISTRIBUTE" -- THIRD-PARTY BROWSERS THAT IT





         24   DID NOT GET?





         25             ANSWER:  REMEMBER, AT THE TIME -- I GUESS YOU
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          1   WOULDN'T REMEMBER -- BUT AT THE TIME WE FELT THAT MICROSOFT





          2   WAS ALSO THE BEST TECHNOLOGICAL SOLUTION FOR US.





          3             SO WHEREAS WE WERE ALWAYS LOOKING FOR FLEXIBILITY





          4   WITH RESPECT TO OUR VENDORS AND WHO WE UTILIZED, IN SOME





          5   WAYS THAT WAS NOT AS MUCH A FRONT AND CENTER OF AN ISSUE AS





          6   WAS LENGTH OF TIME ON THE DESKTOP AND GETTING COMPARABLE





          7   DISTRIBUTION TO MSN.





          8             DO YOU RECALL BEING ASKED THAT QUESTION AND GIVING





          9   THE ANSWER THAT I READ, INCLUDING THE STATEMENT "AT THE TIME





         10   WE FELT THAT MICROSOFT WAS ALSO THE BEST TECHNOLOGICAL





         11   SOLUTION FOR US"?





         12   A.  I GENERALLY DO, AND IT SEEMS CONSISTENT WITH WHAT I JUST





         13   ANSWERED TO YOU, WHICH -- MICROSOFT HAD ADVANTAGES FROM THE





         14   COMPONENTIZATION STANDPOINT AND, THEREFORE, WHEN YOU LOOKED





         15   AT IT WITH -- AND AGAIN, YOU'VE GOT TO EMPHASIZE GETTING THE





         16   DESKTOP -- THAT'S THE BEST SOLUTION FOR US.





         17   Q.  WELL, YOU, IN FACT, DIDN'T GET THE DESKTOP FROM





         18   MICROSOFT, DID YOU?  YOU GOT THE ONLINE SERVICES FOLDER.





         19   A.  WELL, THAT'S WHAT I REFER TO AS THE DESKTOP.





         20   Q.  ISN'T THERE A BIG DIFFERENCE BETWEEN THE TRUE DESKTOP;





         21   THAT IS, WHERE IT SAYS "AOL" RIGHT ON THE DESKTOP, AND BEING





         22   IN A FOLDER THAT SAYS "OLS" OR "ONLINE SERVICES FOLDER" THAT





         23   YOU HAVE TO OPEN TO FIND AOL?





         24   A.  ABSOLUTELY.





         25   Q.  THANK YOU.
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          1   A.  BUT THEY'RE BOTH ON THE DESKTOP.





          2             THE COURT:  IS THIS AN APPROPRIATE TIME TO RECESS





          3   FOR LUNCH?





          4             MR. WARDEN:  YES, YOUR HONOR.





          5             THE COURT:  2:00.





          6             THE WITNESS:  THANK YOU.





          7             (WHEREUPON, AT 12:25 P.M., THE ABOVE-ENTITLED





          8   MATTER WAS RECESSED FOR LUNCH.)
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