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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             CIVIL ACTION 98-1232, UNITED STATES OF AMERICA

          3   VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF NEW

          4   YORK, ET AL. VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK, AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. BOIES.

         10             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         11             AS THE COURT WILL RECALL, IN THE CLOSED SESSION AT

         12   THE END OF MONDAY, I INDICATED THAT I WOULD HAVE NO

         13   CROSS-EXAMINATION OF MR. COLBURN, BUT THAT THERE WERE

         14   CERTAIN DOCUMENTS THAT I WANTED TO DIRECT THE COURT'S

         15   ATTENTION TO, AND CERTAIN DEPOSITION MATERIALS THAT I WAS

         16   GOING TO DIRECT THE COURT'S ATTENTION TO.

         17             THE COURT:  ALL RIGHT.

         18             MR. BOIES:  WE HAD PLANNED TO DO THAT THIS

         19   MORNING.  HOWEVER, MR. WARDEN AND I ARE GOING TO SUGGEST, IF

         20   THE COURT IS AGREEABLE, THAT WE PUT THAT OFF UNTIL AFTER

         21   MR. EUBANKS TESTIFIES.

         22             THE COURT:  THAT'S FINE.

         23             MR. BOIES:  AND IN THAT HOPE, WE MIGHT BE ABLE TO

         24   FINISH MR. EUBANKS TODAY.

         25             THE COURT:  OKAY.
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          1             MR. BOIES:  AND WE WOULD DO THIS TOMORROW MORNING

          2   OR AT THE END OF THE DAY.

          3             THE COURT:  SURE.  THAT SOUNDS FINE.

          4             MR. BOIES:  THANK YOU.

          5             MR. WARDEN:  MICROSOFT CALLS GORDON EUBANKS AS ITS

          6   NEXT WITNESS.  MR. HOLLEY WILL CONDUCT THE EXAMINATION.

          7             THE COURT:  VERY WELL.

          8             (GORDON EUBANKS, DEFENDANT'S WITNESS, SWORN.)

          9             MR. HOLLEY:  GOOD MORNING, YOUR HONOR.

         10             THE COURT:  GOOD MORNING, MR. HOLLEY.

         11                        DIRECT EXAMINATION

         12   Q.  GOOD MORNING, MR. EUBANKS.

         13   A.  GOOD MORNING.

         14   Q.  CAN YOU PLEASE STATE YOUR FULL NAME FOR THE RECORD AND

         15   SPELL YOUR LAST NAME, SIR.

         16   A.  IT'S GORDON EDWIN EUBANKS, JUNIOR.  AND IT'S

         17   E-U-B-A-N-K-S.

         18   Q.  MR. EUBANKS, WHERE ARE YOU CURRENTLY EMPLOYED?

         19   A.  AT OBLIX, INCORPORATED.

         20   Q.  AND WHERE IS OBLIX LOCATED?

         21   A.  MOUNTAIN VIEW, CALIFORNIA.

         22   Q.  MR. EUBANKS, WHAT IS YOUR POSITION AT OBLIX?

         23   A.  I'M THE PRESIDENT AND CHIEF EXECUTIVE OFFICER.

         24   Q.  AND CAN YOU DESCRIBE BRIEFLY FOR THE COURT WHAT BUSINESS

         25   OBLIX IS ENGAGED IN?
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          1   A.  OBLIX MAKES ENTERPRISE SOFTWARE TO ENABLE LARGE

          2   COMPANIES TO IMPLEMENT E-COMMERCE SOLUTIONS USING A

          3   TECHNOLOGY CALLED "DIRECTORIES."

          4   Q.  IS MICROSOFT AN INVESTOR IN OBLIX?

          5   A.  NO.

          6   Q.  DOES OBLIX HAVE ANY OTHER FINANCIAL RELATIONSHIP WITH

          7   MICROSOFT?

          8   A.  NO, IT DOES NOT.

          9   Q.  WHO ARRANGED THE VENTURE CAPITAL FINANCING FOR OBLIX?

         10   A.  I WASN'T THERE AT THE TIME.  THE ORIGINAL VENTURE

         11   INVESTORS WAS A COMPANY CALLED KLEINER, PERKINS, CAUFIELD &

         12   BYERS.  A GENTLEMAN BY THE NAME OF WILL HEARST -- WILLIAM

         13   RANDOLPH HEARST, III, IS THE KEY KLEINER, PERKINS PARTNER

         14   THAT INVESTED, AND ALSO THE JAVA FUND INVESTED IN OBLIX.

         15   Q.  WHO ARE THE TWO LARGEST INVESTORS IN OBLIX CURRENTLY?

         16   A.  I BELIEVE THE LARGEST IS KLEINER, PERKINS, BUT I'M NOT

         17   SURE I KNOW EXACTLY.  THE FOUR MAJOR INVESTORS ARE

         18   PATRICOFF, KLEINER, PERKINS, NOVELL AND NETSCAPE -- WHICH

         19   WOULD NOW BE THE NETSCAPE/SUN ALLIANCE -- ARE THE FOUR MAJOR

         20   INVESTORS.

         21   Q.  MR. EUBANKS, WHEN DID YOU LEARN HOW TO PROGRAM A

         22   COMPUTER?

         23   A.  IN 1967/'68, I NEEDED SOME MONEY TO CONTINUE

         24   UNDERGRADUATE.  SO I SAW A JOB OPENING TEACHING FORTRAN TO

         25   BUSINESS STUDENTS.  SO I LEARNED FORTRAN SO I COULD GET THAT
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          1   JOB.  I MAYBE OVERSTATED MY QUALIFICATIONS GOING IN, BUT I

          2   LEARNED FORTRAN SO I COULD TAKE THAT TEACHING JOB, AND I

          3   HAVE BEEN PROGRAMMING EVER SINCE.

          4   Q.  WHAT WAS YOUR FIRST JOB AS A COMPUTER PROGRAMMER AS

          5   OPPOSED TO A TEACHER?

          6   A.  WORKING FOR IBM.  I HAD A SUMMER JOB BETWEEN MY JUNIOR

          7   AND SENIOR YEAR IN COLLEGE AND WROTE AN APPLICATION FOR A

          8   SMALL MANUFACTURER IN TULSA, OKLAHOMA, WORKING FOR IBM.

          9   Q.  AND WHAT SORT OF MACHINE WERE YOU PROGRAMMING AT THAT

         10   TIME?

         11   A.  IT WAS A 360 MODEL 25 IN ASSEMBLER LANGUAGE.  IT HAD AN

         12   AMAZING 4K OF MEMORY, I THINK.

         13   Q.  4K OF MEMORY?

         14   A.  I BELIEVE SO.  I KNOW IT'S HARD TO RELATE.

         15   Q.  COULD YOU BRIEFLY DESCRIBE FOR THE COURT, MR. EUBANKS,

         16   YOUR EDUCATIONAL BACKGROUND FOLLOWING GRADUATION FROM HIGH

         17   SCHOOL?

         18   A.  I GRADUATED FROM HIGH SCHOOL IN TULSA, OKLAHOMA.  I WENT

         19   TO OKLAHOMA STATE IN STILLWATER AND GOT A DEGREE IN

         20   ELECTRICAL ENGINEERING.

         21             THEN LATER ON IN THE '70S, THE NAVY SENT ME TO GET

         22   A MASTER'S IN COMPUTER SCIENCE AT THE NAVAL POST-GRADUATE

         23   SCHOOL.  THAT WAS IN '75/'76.

         24   Q.  COULD YOU DESCRIBE FOR THE COURT, MR. EUBANKS, WHAT YOU

         25   DID DURING YOUR SERVICE IN THE UNITED STATES NAVY?
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          1   A.  I WAS COMMISSIONED IN JUNE OF '70, AND I VOLUNTEERED FOR

          2   THIS -- I WAS COMMISSIONED AS AN ENSIGN IN THE NAVY -- AND I

          3   VOLUNTEERED FOR THE NUCLEAR SUBMARINE PROGRAM, AND SPENT

          4   MOST OF THE '70S ON ATTACK SUBMARINES AND THEN A LITTLE BIT

          5   OR BALLISTIC MISSILE SUBMARINES.  I WAS AN OFFICER AND DID

          6   DIFFERENT LINE OFFICER JOBS ON SUBMARINES.  IT'S BECOME KIND

          7   OF POPULAR NOW.  IT'S SORT OF THE HUNT FOR RED OCTOBER

          8   STUFF.  BUT IT WAS FUN THEN, TOO.

          9             THE COURT:  WHICH POST DID YOU SERVE ON?

         10             THE WITNESS:  I WAS ON THE GURNARD 662, AND THEN

         11   ON THE GEORGE WASHINGTON, THE 598.

         12             THE COURT:  WHO WAS YOUR SKIPPER ON THE GEORGE

         13   WASHINGTON?

         14             THE WITNESS:  THESE ARE HARD QUESTIONS.

         15             I'M DRAWING A BLANK AND I AM NOT EVEN TAKING

         16   MEDICATION.

         17             IT WAS CAPTAIN -- I CAN'T -- I'M BLANKING OUT.

         18             THE COURT:  OKAY.

         19             THE WITNESS:  DO YOU KNOW THE PEOPLE?

         20             THE COURT:  LET'S MOVE ON.

         21             THE WITNESS:  I WAS THE ENGINEERING OFFICER ON THE

         22   GEORGE WASHINGTON.

         23   BY MR. HOLLEY:

         24   Q.  MR. EUBANKS, WHEN DID YOU FOUND YOUR FIRST SOFTWARE

         25   COMPANY?
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          1   A.  IN 1976, I FOUNDED A COMPANY CALLED COMPILER SYSTEMS

          2   THAT DID A BASIC LANGUAGE PROGRAM CALLED CBASIC.  WE

          3   ACTUALLY COMPETED HEAD-TO-HEAD WITH A LITTLE COMPANY IN

          4   ALBUQUERQUE CALLED MICROSOFT.

          5   Q.  AND WHAT WAS -- WHAT KIND OF PRODUCT WAS CBASIC?

          6   A.  IT WAS A COMPILED BASIC -- IT ACTUALLY USED AN

          7   ARCHITECTURE THAT'S NOW BECOME VERY POPULAR, LIKE JAVA, WITH

          8   AN INTERMEDIATE CODE AND A RUN-TIME.  AND CBASIC HAD THAT

          9   ARCHITECTURE.

         10   Q.  WERE YOU STILL IN THE NAVY AT THE TIME THAT YOU FOUNDED

         11   COMPILER SYSTEMS?

         12   A.  YES, I WAS.

         13   Q.  AND HOW DID YOU RUN THE COMPANY IF YOU WERE ON

         14   SUBMARINES?

         15   A.  MY COMPETITORS ASK THAT FREQUENTLY.  I -- MY MOTHER

         16   ACTUALLY RAN THE COMPANY.  SHE SET UP THE OFFICE IN

         17   SIERRA MADRE, HIRED TECHNICAL SUPPORT PEOPLE FROM CAL TECH,

         18   PUT THEM TO WORK THERE, AND HANDLED DISTRIBUTION.

         19             AND THEN, FORTUNATELY, AT THAT POINT, I WAS ON A

         20   MISSILE SUBMARINE THAT HAD TWO CREWS.  SO WE HAD THREE

         21   MONTHS OFF AND THREE MONTHS ON.  SO IN THE OFF TIME, I WOULD

         22   PROGRAM, AND SHE RAN THE BUSINESS OUT OF CALIFORNIA.

         23   Q.  HOW MANY PROGRAMMERS WERE EMPLOYED AT COMPILER SYSTEMS

         24   IN DEVELOPING THE CBASIC PRODUCT?

         25   A.  ONE.
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          1   Q.  WHAT DID YOU DO AFTER COMPILER SYSTEMS?

          2   A.  IN ABOUT '80, I SOLD THE COMPANY -- OR '81, I SOLD THE

          3   COMPANY TO DIGITAL RESEARCH IN MONTEREY.  AS I SAID, I GOT A

          4   MASTER'S IN THE NAVAL POST-GRADUATE SCHOOL.  MY THESIS

          5   ADVISOR WAS GARY KILDALL, WHO HAD FOUNDED DIGITAL RESEARCH.

          6   AND I THEN SOLD THE COMPANY TO HIS COMPANY IN 1981, OCTOBER.

          7   I GUESS OCTOBER OF '81.

          8   Q.  WHAT BUSINESS WAS DIGITAL RESEARCH ENGAGED IN AT THE

          9   TIME YOU JOINED THE COMPANY IN 1981?

         10   A.  THEY WERE THE LEADING SUPPLIER OF OPERATING SYSTEMS FOR

         11   MICROCOMPUTERS.  WE DIDN'T CALL THEM PERSONAL COMPUTERS AT

         12   THE TIME.

         13   Q.  WHAT WAS THE NAME OF DIGITAL RESEARCH'S OPERATING SYSTEM

         14   PRODUCT AT THAT TIME?

         15   A.  CP/M.

         16   Q.  HOW LONG DID YOU STAY AT DIGITAL RESEARCH, MR. EUBANKS?

         17   A.  TWO YEARS.

         18   Q.  AND WHAT DID YOU DO AFTER YOU LEFT DIGITAL RESEARCH?

         19   A.  IN LATE '83, I LEFT AND STARTED A COMPANY THAT WAS

         20   CALLED C&E SOFTWARE.  DENNIS COLEMAN, WHO WAS TEACHING AT

         21   THE STANFORD BUSINESS SCHOOL AT THE TIME, AND I STARTED A

         22   COMPANY TO DO PRODUCTIVITY SOFTWARE.  AND THAT GOT FUNDED IN

         23   LATE '83, EARLY '84.  I THINK WE GOT THE MONEY IN '84.

         24   SOMETHING LIKE THAT.

         25   Q.  AND WHAT PRODUCTS DID C&E SOFTWARE MAKE?
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          1   A.  WE ACTUALLY NEVER SHIPPED THE PRODUCT AS C&E SOFTWARE.

          2   SHORTLY AFTER THAT, KLEINER, PERKINS, THE VENTURE CAPITAL

          3   COMPANY -- A GENTLEMAN THERE NAMED JOHN DOERR CAME TO ME AND

          4   SAID, I'D LIKE TO PUT THE C&E SOFTWARE TOGETHER WITH A

          5   COMPANY THEY'D FUNDED, CALLED "SYMANTEC."  AND WE BASICALLY

          6   MOVED INTO SYMANTEC'S HEADQUARTERS IN CUPERTINO, AND FROM

          7   THERE ON, CREATED A PRODUCT CALLED Q&A, WHICH WE SHIPPED IN

          8   MID-'80S.

          9   Q.  WHAT POSITION DID YOU HOLD AT THE COMPANY THAT BECAME

         10   KNOWN AS SYMANTEC AFTER KLEINER, PERKINS PUT C&E AND

         11   SYMANTEC TOGETHER?

         12   A.  I WAS CHAIRMAN AND THEN C.E.O. AND PRESIDENT.  BUT FOR

         13   15 YEARS, I WAS THE C.E.O.

         14   Q.  AND CAN YOU TELL THE COURT BRIEFLY HOW SYMANTEC EVOLVED

         15   FROM 1985 TO THE TIME THAT YOU LEFT THE COMPANY IN 1999?

         16   A.  WELL, WHEN WE STARTED C&E SOFTWARE AND SYMANTEC, THE

         17   ORIGINAL PLAN WAS TO SUPPORT 8-BIT AND 16-BIT OPERATING

         18   SYSTEMS, BECAUSE THAT WAS ONE OF THESE TRANSITIONS IN

         19   OPERATING SYSTEMS.  SO IN THE MID-'80S, WE WERE SHIPPING

         20   PRODUCTS ON DOS, WHICH WAS Q&A, AND SOME OTHER SMALLER

         21   PRODUCTS.

         22             AND BY THE END OF THE '80S, IT BECAME CLEAR TO ME

         23   THAT WE NEEDED TO CHANGE OUR BUSINESS FOCUS FROM

         24   PRODUCTIVITY, BECAUSE LOW-END PRODUCTIVITY JUST WASN'T GOING

         25   TO BE A MARKET.  I MEAN, WE COULD ARGUE ALL DAY THE LOGIC
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          1   THAT YOU DON'T NEED EVERY FEATURE OF A PROGRAM, BUT PEOPLE

          2   BUY THE HIGH-END PRODUCTS.  I MEAN, THEY JUST DO.  YOU KNOW,

          3   THEY ARE THE CUSTOMERS.

          4             SO I FELT LIKE IF WE STAYED WITH Q&A AND TIMELINE

          5   AND THESE PRODUCTIVITY PRODUCTS, WE WOULD END UP LOSING OUT

          6   BECAUSE CUSTOMERS WOULD BUY THE HIGHER-END PRODUCTS, LIKE

          7   WORDPERFECT AND 1-2-3, ET CETERA.

          8             SO WE BOUGHT A COMPANY CALLED PETER NORTON

          9   COMPUTING AND MOVED THE COMPANY COMPLETELY INTO THE UTILITY

         10   SPACE, DOING ADD-ONS TO OPERATING SYSTEMS.

         11             AND THAT ACQUISITION OF NORTON COMPUTING OCCURRED

         12   IN '89 OR '90.  I GUESS IN '90.  I THINK WE WENT PUBLIC IN

         13   '89, BOUGHT NORTON IN '90, AND THEN THROUGH THE '90S, WE

         14   CONSOLIDATED OUR POSITION IN UTILITIES.

         15             AND TODAY SYMANTEC IS STILL THE LEADER IN

         16   UTILITIES FOR PERSONAL COMPUTERS.

         17   Q.  DID SYMANTEC TAKE ON ANY OTHER LINES OF BUSINESS IN

         18   ADDITION TO UTILITIES DURING THE 1990S?

         19   A.  WE HAD A LANGUAGE BUSINESS, WHICH EVOLVED INTO THE

         20   LEADING JAVA DEVELOPMENT TOOLS BUSINESS.  WE HAD SOME

         21   ENTERPRISE SOFTWARE, NETWORK ADMINISTRATION, WHICH WE SOLD

         22   TO SUN -- EXCUSE ME -- TO HEWLETT PACKARD.

         23             WE HAD CONTACT MANAGEMENT.  THEY STILL HAVE A

         24   PRODUCT CALLED "ACT" IN THE CONTACT MANAGEMENT AREA, AND A

         25   NUMBER OF COMMUNICATIONS PRODUCTS, "PC ANYWHERE" BEING THE
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          1   BEST KNOWN.

          2   Q.  WHEN DID YOU LEAVE SYMANTEC, MR. EUBANKS?

          3   A.  IN APRIL OF THIS YEAR, 1999.

          4   Q.  AND WHY DID YOU GO FROM SYMANTEC TO OBLIX?

          5   A.  BY ABOUT THE END OF LAST YEAR IT WAS REALLY CLEAR TO ME

          6   THAT I'D CONTRIBUTED WHAT I COULD TO SYMANTEC.  I'D HAD A

          7   LOT OF ENCOURAGEMENT OVER THE YEARS TO DO SOMETHING

          8   DIFFERENT.

          9             AND SO I DECIDED THAT I WOULD LEAVE, AND I

         10   ANNOUNCED THAT IN JANUARY.  AND SO WE SEARCHED FOR A NEW

         11   C.E.O.  AND I THINK SYMANTEC WAS MORE THAN FORTUNATE TO GET

         12   JOHN THOMPSON TO TAKE THE JOB.  HE'S AN EXTRAORDINARY

         13   INDIVIDUAL.  SO JOHN CAME ABOARD IN APRIL.

         14             BETWEEN JANUARY AND APRIL, MY INTENTION WAS TO GET

         15   THE C.E.O. ABOARD AND KIND OF HANG OUT FOR A WHILE.  BUT

         16   ABOUT THE DAY AFTER I ANNOUNCED THAT I WAS LEAVING, SOME

         17   FRIENDS CAME OVER AND EVENTUALLY TALKED ME INTO JOINING

         18   OBLIX.  I THINK WILL HEARST WAS THE PRIMARY RECRUITER IN

         19   THAT EFFORT.

         20   Q.  CAN YOU BRIEFLY DESCRIBE FOR THE COURT WHAT YOUR

         21   RESPONSIBILITIES ARE AS THE C.E.O. OF OBLIX?

         22   A.  I'M RESPONSIBLE FOR THE OVERALL DIRECTION OF THE

         23   COMPANY, THE MANAGEMENT OF THE COMPANY, AND SETTING THE

         24   PRODUCT, SALES, AND MARKETING STRATEGIES.

         25             WE'RE A VERY SMALL COMPANY.  IT'S LOTS OF FUN AND
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          1   LOTS OF RISKS.  SO I MEAN, IT'S NOT A LOT TO MANAGE THERE.

          2   OUR IDEA IS TO GET THE PRODUCTS INTO THE MARKET AND GET

          3   PEOPLE TO UNDERSTAND WHAT THEY DO.

          4   Q.  HAVE ALL OF THE COMPANIES WITH WHICH YOU'VE BEEN

          5   INVOLVED OVER THE YEARS BEEN COMPETITORS OF THE MICROSOFT

          6   CORPORATION?

          7   A.  WELL, CERTAINLY SOME -- I MEAN, IN SOME WAYS -- WELL,

          8   LET ME GO BACK.  COMPILER SYSTEMS WAS A HEAD-TO-HEAD

          9   COMPETITOR WITH MICROSOFT THE WHOLE TIME.

         10             DIGITAL RESEARCH WAS A HEAD-TO-HEAD COMPETITOR THE

         11   WHOLE TIME.

         12             SYMANTEC -- IN SOME AREAS WE COMPETED; IN OTHER

         13   AREAS WE WORKED TOGETHER.  BUT SYMANTEC WAS PRIMARILY A

         14   PARTNER MORE THAN A COMPETITOR, BUT WE CERTAINLY COMPETED

         15   WITH MICROSOFT IN AREAS AT SYMANTEC.

         16             AT OBLIX, THERE ARE NO COMPETITIVE ISSUES.

         17   Q.  DURING THE TIME THAT SYMANTEC WAS BOTH A COMPETITOR AND

         18   A PARTNER OF MICROSOFT, HOW DID YOU MANAGE TO KEEP BOTH OF

         19   THOSE ROLES GOING AT THE SAME TIME?

         20   A.  WELL, I WANT TO SAY THAT FAIRLY -- THE PRIMARY PART OF

         21   OUR BUSINESS WAS IN BEING A PARTNER.  SO THAT HELPED KEEP US

         22   FOCUSED.  BUT, MORE BROADLY, WE RAN THE COMPANY IN A VIEW

         23   THAT THE CENTER OF THE WORLD HAS TO BE WHAT THE CUSTOMER

         24   WANTS, AND WE TRIED VERY HARD NOT TO GET EMBROILED IN

         25   BATTLES BETWEEN DIFFERENT COMPANIES OR TO PICK SIDES.
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          1             SO WE WOULD WORK CLOSELY WITH ALL THE MAJOR

          2   COMPANIES IN THE INDUSTRY, IF WE FELT THAT THAT BENEFITTED

          3   THE CUSTOMER.  AND THAT'S REALLY HOW WE RAN THE COMPANY AND

          4   THE APPROACH WE TOOK.

          5             AND AN OPPORTUNITY TO GET EMBROILED IN SOME, WHAT

          6   I WOULD CALL PETTY ARGUMENT WITH COMPANIES, WE WOULD CHOOSE

          7   HOPEFULLY ALL THE TIME TO AVOID THAT.  NOW, WE CERTAINLY GOT

          8   INTO SOME BATTLES WITH DIRECT COMPETITORS.  BUT WHETHER IT

          9   WAS MICROSOFT, OR APPLE, OR SUN, OR IBM, OUR MANAGEMENT

         10   PHILOSOPHY WAS TO FIND WAYS TO WORK TOGETHER TO THE BENEFIT

         11   OF CUSTOMERS AND NOT TO TRY TO LEVERAGE A COMPETITIVE ISSUE

         12   WITH A PARTNERSHIP ISSUE.

         13             SO, IN SHORT, AT SYMANTEC, WE COMPETED VERY

         14   AGGRESSIVELY IN THE JAVA DEVELOPMENT TOOLS.  I THINK WE WON.

         15   THEY WON.  I HAVE TROUBLE WITH THIS TRANSITION.  I THINK

         16   MANSOUR WON THERE WITH VISUAL CAFE.  THAT WAS ONE BUSINESS.

         17   AND WE COMPETED.

         18             ON THE BUSINESS OF UTILITIES, WE WORKED VERY HARD

         19   TO SUPPORT AND WORK WITH MICROSOFT AND OTHER COMPANIES.  TO

         20   DO THIS, WE NEVER TOOK A FOCUS ON MICROSOFT WHEN WE WERE

         21   PUSHING JAVA.  WE TOOK FOCUS ON HOW IT BENEFITTED THE

         22   CUSTOMER.  AND I THINK THAT PHILOSOPHY WORKS WELL IN

         23   BUSINESS.

         24   Q.  MR. EUBANKS, YOU'RE ON RECORD AS SAYING THAT IN THE

         25   SOFTWARE INDUSTRY, YOU HAVE TO INNOVATE OR YOU WILL FALL
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          1   BEHIND.  CAN YOU EXPLAIN TO THE COURT WHAT YOU MEAN BY THAT,

          2   SIR?

          3   A.  THIS IS AN INDUSTRY WHERE THINGS CHANGE SO RAPIDLY AND

          4   SO QUICKLY, AND I THINK ONE OF THE HARD THINGS FOR PEOPLE TO

          5   UNDERSTAND IS HOW TRANSITORY MARKET POSITION IS IN HIGH

          6   TECHNOLOGY.  AND YOU EITHER HAVE TO BE AGGRESSIVELY LOOKING

          7   TO THE FUTURE OR THE FUTURE WILL JUST OVERTAKE YOU.

          8             ONE OF THESE ARTICLES -- ONE OF YOUR WITNESSES OR

          9   THE OTHER -- THE PROFESSOR FROM PENNSYLVANIA --

         10   Q.  FARBER?

         11   A.  FARBER.  I THOUGHT -- WHAT HE SAID IN THAT ARTICLE I

         12   THOUGHT REALLY HIT THE NAIL ON HEAD WHERE HE ASKED THE

         13   RHETORICAL QUESTION:  "IS THE INTERNET GOING TO BE

         14   COMMERCIALLY SUCCESSFUL?"  AND HE FOLLOWS ON BY SAYING,

         15   "WELL, IT'S REALLY HARD TO TELL.  I DON'T KNOW.  I DON'T

         16   KNOW WHETHER IT WILL BE OR NOT.  IF I KNEW, I WOULD GO OFF

         17   AND START A COMPANY RIGHT NOW IF I KNEW IT WAS GOING TO BE

         18   SUCCESSFUL."  THIS WAS LIKE THREE YEARS AGO HE WROTE THAT.

         19             WELL, TODAY NO ONE IN THEIR RIGHT MIND WOULD NOT

         20   KNOW THE ANSWER TO THAT QUESTION.  I MEAN, THE INTERNET IS

         21   PROBABLY OVERVIEWED NOW, IF ANYTHING, AS AN OPPORTUNITY.

         22             SO THESE THINGS CHANGE SO QUICKLY.  AND THAT'S THE

         23   POINT.  YOU DON'T HAVE TIME TO REST ON YOUR LAURELS AND RAKE

         24   IN THE GOLD IN THIS INDUSTRY.  YOU HAVE TO BE MOVING.

         25   Q.  MR. EUBANKS, IN YOUR EXPERIENCE SINCE THE MID-'70S IN
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          1   THE SOFTWARE INDUSTRY, WHAT HAPPENS TO PRODUCTS THAT STOP

          2   BEING IMPROVED?

          3   A.  WELL, WHEN A PRODUCT STOPS BEING IMPROVED, IT'S A

          4   MESSAGE FROM THE PEOPLE DOING IT AND TO THE INDUSTRY AND I

          5   THINK FROM THE CUSTOMERS, THAT THAT PRODUCT IS JUST NOT

          6   GOING TO GO ANYWHERE.  I MEAN, YOU HAVE TO CONTINUE TO

          7   EVOLVE AND UPDATE PRODUCTS OR THEY JUST LOSE MARKET SHARE

          8   INCREDIBLY QUICKLY.

          9             IT ISN'T THAT THERE ISN'T A LOYAL CONTINGENT THAT

         10   STILL WANTS THEM, BUT ANY KIND OF MOMENTUM IS GONE.  IT'S

         11   AMAZING HOW QUICKLY MOMENTUM CAN DROP IN THIS INDUSTRY.

         12   Q.  CAN YOU PROVIDE THE COURT, MR. EUBANKS, WITH ANY

         13   EXAMPLES OF THE LEADING PRODUCTS THAT LOST MARKET SHARE, IN

         14   YOUR WORDS, "INCREDIBLY QUICKLY"?

         15   A.  YES.  JUST IN THE TIME -- I SHOULDN'T SAY JUST IN THE

         16   TIME -- IN THE 25 YEARS I'VE BEEN IN THIS INDUSTRY, YOU

         17   KNOW, IT STARTED OUT WITH -- LET'S TAKE VISICALC.  THEY

         18   INVENTED -- VISICALC WAS THE FIRST SPREADSHEET.  THAT

         19   PRODUCT WAS DOMINANT.  THAT COMPANY WAS THE NUMBER-ONE

         20   COMPANY IN THE INDUSTRY.

         21             AND WHEN LOTUS INTRODUCED A COMPETITOR, 1-2-3, AND

         22   MADE TWO OR THREE RIGHT DECISIONS -- AND I THINK VISICORP

         23   MADE TWO OR THREE WRONG DECISIONS -- VISICORP JUST

         24   EVAPORATED AS A PRODUCT.  I MEAN, IT WAS -- IT JUST SEEMED

         25   LIKE IT WAS OVERNIGHT.  IT WASN'T OVERNIGHT, BUT IT
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          1   CERTAINLY WAS EXTREMELY QUICKLY.

          2             CP/M, ONE DAY A DOMINANT PRODUCT.  WHEN I WAS AT

          3   DIGITAL RESEARCH, I BELIEVE THEY WERE BIGGER THAN MICROSOFT.

          4   AND TODAY -- AND, YOU KNOW, JUST IN A MATTER OF 12 MONTHS,

          5   THEIR POSITION JUST EVAPORATED BECAUSE THEY DIDN'T REALLY

          6   GET THE RIGHT SOLUTION AT THE RIGHT TIME FOR THE CUSTOMER.

          7             WORDPERFECT.  DBASE.  SO I THINK THERE'S A LOT OF

          8   VISIBILITY TO HOW DOMINANT PRODUCTS BECOME.  BUT THERE

          9   HASN'T BEEN THE SAME VISIBILITY TO HOW QUICKLY THEY FALL.

         10             THE OTHER ASPECT OF THIS IS HOW MANY PRODUCTS

         11   NEVER MAKE IT.  I MEAN, THIS IS NOT A BUSINESS WHERE YOU

         12   INTRODUCE A PRODUCT AND YOU'RE GOING TO WIN.  FOR EVERY WORD

         13   PROCESSOR THAT GOT TO BE WORDPERFECT, THERE WERE DOZENS THAT

         14   YOU'VE NEVER HEARD OF THAT REALLY TRIED.  I MEAN, IT IS A

         15   VERY COMPETITIVE BUSINESS IN THAT REGARD ALSO.

         16   Q.  WHAT HAPPENED IN THE MARKETPLACE IN THE EARLY 1980S THAT

         17   CAUSED CP/M TO GO FROM BEING DOMINANT TO NOT -- TO LOSING

         18   MARKET SHARE?

         19   A.  WELL, I THINK THAT THERE'S MANY OF THESE SORT OF

         20   TRANSITION POINTS IN THE INDUSTRY, BUT THE KEY THING IN 1981

         21   WAS, OF COURSE, THE INTRODUCTION -- OR '82 -- OF THE IBM

         22   P.C.

         23             NOW, IBM ACTUALLY INTRODUCED THE P.C. WITH THREE

         24   DIFFERENT OPERATING SYSTEMS.  SO THIS WAS A GREAT TEST

         25   BECAUSE THEY WENT OUT AND THEY PUT NO OPERATING SYSTEM ON
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          1   THE IBM P.C.  THEY SAID THE CUSTOMER COULD PICK BETWEEN

          2   PC-DOS, WHICH I BELIEVE WAS SOLD BY IBM, CP/M 86, WHICH WAS

          3   SOLD BY IBM, AND UCSD PASCAL SYSTEM, WHICH WAS SOLD BY IBM.

          4             SO THERE WERE THREE OPERATING SYSTEMS PACKAGED BY

          5   IBM AND OFFERED AS ALTERNATIVES ON THE P.C.  CUSTOMERS

          6   QUICKLY CONVERGED ON PC-DOS.  THAT BECAME A DOMINANT

          7   STANDARD ON THE P.C., OR BECAME THE PREFERRED OPERATING

          8   SYSTEM.  INDEPENDENT SOFTWARE VENDORS HAD MOST OF THE

          9   PRODUCTS FOR THAT OPERATING SYSTEM.  AND CP/M LOST OUT.

         10             I THINK WHAT HASN'T BEEN SAID HERE -- AND I WAS ON

         11   BOTH SIDES -- I MEAN, I WAS CERTAINLY ON THE CP/M SIDE OF

         12   THIS -- AN HONEST ASSESSMENT -- PC-DOS WAS A BETTER PRODUCT.

         13   CP/M HAD THE BRAND AND, IN A LOT OF WAYS, HAD THE LOYALTY,

         14   BUT IT REALLY WAS NOT A BETTER PRODUCT.  IT WAS NOT TUNED

         15   FOR THE IBM P.C.

         16             AND IF YOU GO BACK WHY -- HOW THIS HAPPENED -- CAN

         17   I TAKE A MINUTE ON HOW THIS HAPPENED?  I MEAN, THIS IS, I

         18   THINK, ONE OF THE THING THAT'S HARD IN THIS INDUSTRY.  TIM

         19   PATTERSON IN SEATTLE WAS BUILDING COMPUTER BOARDS THAT USED

         20   THE NEW INTEL CHIP, THE 16-BIT CHIP.  HE NEEDED AN OPERATING

         21   SYSTEM.  SO HE WENT TO DIGITAL RESEARCH AND BEAT UP ON GARY.

         22   HE ACTUALLY CALLED ME BECAUSE I WAS A FRIEND OF GARY'S.

         23   THIS IS BEFORE I SOLD MY COMPANY TO HIM.  AND IF WE COULD

         24   HELP -- GARY WASN'T INTERESTED IN DOING IT.

         25             SO TIM WENT OFF AND WROTE HIS OWN OPERATING
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          1   SYSTEM, OUT OF FRUSTRATION, BECAUSE GARY WAS OFF WRITING --

          2   DOING SOMETHING ELSE.  HE HAD -- HIS INTERESTS WERE

          3   SOMEWHERE ELSE.  AND THEN MICROSOFT LICENSED THAT CODE AND

          4   CREATED PC-DOS, AND THAT CHANGED THE MOMENTUM.

          5             SO, YOU KNOW, GARY, I THINK, MISSED THE

          6   OPPORTUNITY.  HE HANDED IT AWAY.  IT WASN'T ANYTHING TO DO

          7   WITH THIS POPULAR MYTH THAT HE WAS OFF FLYING HIS AIRPLANE

          8   WHEN IBM JOINED.  HE DIDN'T SHOW SENSITIVITY TO SUPPORT TIM

          9   WHEN HE NEEDED SOME SOFTWARE SO HE COULD SELL BOARDS THAT

         10   HAD THIS NEW PROCESSOR.

         11             ONCE INDEPENDENT SOFTWARE VENDORS STARTED

         12   SUPPORTING PC-DOS, IT BECAME SUCCESSFUL, AND IT LASTED FOR

         13   FIVE YEARS OR SIX YEARS.  BUT BY END OF THAT TIME, THE

         14   MARKET FOR DOS AND THE OPPORTUNITY ON DOS WAS ALREADY GOING

         15   AWAY.

         16   Q.  GOING AWAY WHY?

         17   A.  BECAUSE CUSTOMERS WANTED GRAPHICAL USER INTERFACES.

         18   EASY USE.  APPLE HAD INTRODUCED THE MACINTOSH, AND IT HAD

         19   REALLY CAUGHT PEOPLE'S ATTENTION.  THEY REALIZED, WOW, THIS

         20   IS HOW COMPUTERS OUGHT TO WORK.

         21             SO ON THE IBM-COMPATIBLE PLATFORM, PEOPLE BEGAN TO

         22   WANT A WINDOWS PRODUCT.  AND, EVENTUALLY, MICROSOFT, AFTER

         23   MANY, MANY TRIES -- MANY, MANY TRIES -- GOT ONE THAT WAS

         24   RELIABLE AND WORKED, WHICH WAS WINDOWS 3.0.

         25             IN BETWEEN, MANY COMPANIES HAD GREAT OPPORTUNITIES
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          1   AND D.R., IRONICALLY, HAD A GREAT PRODUCT CALLED "GEM," BUT

          2   THEY JUST DIDN'T STICK WITH IT AND DRIVE IT INTO THE MARKET.

          3   MORE APPLICATIONS WERE WRITTEN FOR GEM THAN FOR WINDOWS AT A

          4   CERTAIN POINT IN TIME.

          5             AND SO WHAT I'M TRYING TO SAY IS THIS MARKET

          6   TRANSITIONS, AND IT GETS VERY, VERY COMPETITIVE IN THESE

          7   TRANSITIONS.  AND MY EXPERIENCE IS OPERATING SYSTEMS, FIVE

          8   TO TEN YEARS TOTAL LIFE.  THAT'S ABOUT IT.

          9   Q.  MR. EUBANKS, ARE YOU FAMILIAR WITH AN OPERATING SYSTEM

         10   CALLED LINUX?

         11   A.  YES.  I THINK MY FOUR-YEAR-OLD IS.  YES.  IT'S GOT LOTS

         12   OF VISIBILITY AND A LOT OF CUSTOMERS USING IT.  I'M HEARING

         13   CUSTOMERS TALK ABOUT IT ALL THE TIME.

         14   Q.  HOW, IF AT ALL, DOES THE CURRENT VISIBILITY OF LINUX

         15   RELATE TO YOUR VIEW THAT CHANGE OCCURS VERY RAPIDLY IN THE

         16   SOFTWARE INDUSTRY?

         17   A.  WELL, LINUX IS AN INTERESTING EXAMPLE FOR A NUMBER OF

         18   REASONS.  BUT THE POINT HERE IS THAT AN INDIVIDUAL IN

         19   FINLAND -- A VERY TALENTED AND MOTIVATED INDIVIDUAL -- WROTE

         20   A NUCLEUS, THE CENTER OF WHAT WOULD BE AN OPERATING SYSTEM,

         21   AND OUT OF THAT CREATED THE OPEN-SOURCE MOVEMENT, AND

         22   CREATED A DIFFERENT WAY ALTOGETHER OF CREATING APPLICATIONS

         23   AND HAS ESTABLISHED A VIABLE COMMERCIAL SOLUTION THAT TODAY

         24   HAS GREAT VIABILITY IN THE MARKETPLACE.

         25             YOU KNOW, NOW, IS IT GOING TO BE A DOMINANT
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          1   PRODUCT?  I THINK IT'S HARD TO SAY.  DOES IT HAVE A SHOT TO

          2   BE A DOMINANT PRODUCT?  ABSOLUTELY.  I MEAN, I THINK TO

          3   DISCOUNT LINUX WOULD BE LIKE DISCOUNTING WINDOWS IN 1985.

          4   Q.  DO YOU HAVE ANY INVOLVEMENT WITH WHAT YOU REFERRED TO AS

          5   THE OPEN-SOURCE MOVEMENT?

          6   A.  I'M TRYING TO UNDERSTAND IT.  I MEAN, IT'S VERY AMAZING

          7   TO ME WHAT'S HAPPENED.  I JOINED THE BOARD OF A COMPANY

          8   CALLED CYGNUS THAT'S VERY INVOLVED IN OPEN SOURCE AND HAS

          9   ALTERNATE OPERATING SYSTEMS IN THE EMBEDDED SPACE AND DOES A

         10   PRODUCT CALLED GNU.  YOU HAVE TO BE -- I GUESS "GEEK" IS AN

         11   ACCEPTABLE WORD NOW.  YOU HAVE TO BE A GEEK TO REALLY

         12   APPRECIATE GNU, BUT GNU IS A DEVELOPMENT ENVIRONMENT USED BY

         13   PEOPLE TO DEVELOP ON LINUX AND OTHER ENVIRONMENTS.  SO I'M

         14   INVOLVED.  I WOULDN'T CONSIDER MYSELF AN EXPERT ON OPEN

         15   SOURCE.

         16   Q.  IS GNU DEVELOPED ENTIRELY BY CYGNUS?

         17   A.  IT'S DEVELOPED AS AN OPEN-SOURCE PRODUCT.  IT WAS

         18   DEVELOPED AS AN OPEN SOURCE.  AND CYGNUS IS A COMPANY THAT

         19   THEN GIVES IT COMMERCIAL VIABILITY THROUGH SUPPORT AND

         20   SERVICES AND ADDITIONS TO GNU.

         21   Q.  WHAT DOES IT MEAN TO SAY THAT GNU IS BEING DEVELOPED AS

         22   AN OPEN SOURCE PRODUCT?

         23   A.  WHAT "OPEN SOURCE" MEANS IS, FIRST OF ALL, THAT IT'S

         24   DONE BY INDIVIDUALS WHO WORK ON IT FOR FREE.  I THINK THAT'S

         25   THE PART PEOPLE MOST GRIP.  BUT WHAT IS REALLY DIFFERENT
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          1   ABOUT OPEN SOURCE IS THERE'S A VERY SOUND LEGAL CONSTRUCT

          2   AROUND HOW THE SOURCE CAN BE USED, HOW IT CAN BE

          3   DISTRIBUTED, AND HOW IT'S MANAGED.  IN OTHER WORDS, YOU

          4   CREATE A VERY LIGHTWEIGHT BUREAUCRACY TO MANAGE IT, SO IT

          5   GETS TO BE SUPPORTED AND HAVE COMMERCIAL VIABILITY.  AND

          6   THEN THE RESOURCES TO DO THE DEVELOPMENT ARE ACTUALLY

          7   CONTRIBUTED BY INDIVIDUALS THAT WANT TO PARTICIPATE.

          8             AND ANOTHER ASPECT IS THAT ANYONE WHO EVER GETS AN

          9   OPEN-SOURCE PRODUCT HAS THE ABILITY TO MAKE CHANGES FOR

         10   THEMSELVES.  THEN IT GETS MORE COMPLICATED, AND I GET A

         11   LITTLE OUT OF MY AREA OF EXPERTISE, BUT THERE ARE DIFFERENT

         12   KINDS OF OPEN-SOURCE LICENSES, AND THESE LICENSES REQUIRE

         13   YOU, IN SOME CASES, TO GIVE BACK CHANGES YOU MAKE; IN OTHER

         14   CASES, YOU DON'T HAVE TO.

         15             BUT I THINK THAT THIS HAS BEEN SOMETHING THAT,

         16   THREE YEARS AGO, IF WE WERE SITTING AROUND WITH A CROWD IN

         17   HERE, NO ONE WOULD BE TALKING ABOUT OPEN SOURCE AND LINUX.

         18   AND, TODAY, ALL THE LEADING COMPUTER PUBLICATIONS HAVE HAD

         19   FRONT-PAGE STORIES ON NOT ONLY THE VIABILITY, BUT THE

         20   SUCCESS.

         21             AND LINUX IS ONLY ONE.  APACHE, WHICH IS ONE OF

         22   THE LEADING WEB SERVERS, IS EVEN MORE PREDOMINANT AND MORE

         23   SUCCESSFUL, AND THERE AGAIN, IS ANOTHER OPEN SOURCE.  IT

         24   COMPETES -- THERE ARE THREE LEADING WEB SERVERS:  NETSCAPE'S

         25   SERVER, MICROSOFT'S AND APACHE.  AND THERE'S THREE TOUGH
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          1   COMPETITORS, OR TWO TOUGH COMPETITORS AND OPEN SOURCE,

          2   DUKING IT OUT.  AND I THINK APACHE IS DOING PRETTY WELL.

          3   Q.  TURNING TO SYMANTEC'S UTILITY BUSINESS DURING THE 1990S,

          4   DID THE COMPETITIVE LANDSCAPE FACED BY SYMANTEC REMAIN

          5   CONSTANT THROUGHOUT THE 1990S?

          6   A.  AS WE WOULD WISH.  IT DIDN'T.  IT WAS EXTREMELY

          7   COMPETITIVE.  IN 1994 OR '95, A GENTLEMAN BY THE NAME OF

          8   BILL LARSEN TOOK OVER A COMPANY CALLED MCAFEE AND JUST ABOUT

          9   KNOCKED SYMANTEC ON ITS BOTTOM IN THE AV BUSINESS.  THEY GOT

         10   VERY COMPETITIVE AND DID A VERY GOOD JOB OF COMPETING WITH

         11   SYMANTEC.

         12             I MEAN, WE HAD A DOMINANT POSITION IN '93.  AND I

         13   TOOK MY EYE OFF THE AV BALL AND FOCUSED ON ANOTHER AREA, AND

         14   THAT WAS A BIG MISTAKE.

         15   Q.  WHEN YOU REFER TO THE AV BUSINESS --

         16   A.  I'M SORRY.  ANTI-VIRUS BUSINESS.  EXCUSE ME.

         17   Q.  HOW, IF AT ALL, MR. EUBANKS, DOES THE CURRENT

         18   CONVERGENCE OF PERSONAL COMPUTERS AND WORK STATIONS BEAR ON

         19   YOUR VIEWS REGARDING THE ABILITY TO PREDICT CHANGES IN THE

         20   SOFTWARE INDUSTRY?

         21   A.  WELL, IT'S A GREAT EXAMPLE OF SOMETHING THAT WHO COULD

         22   HAVE BELIEVED THIS FIVE, SIX, OR SEVEN YEARS AGO.  YOU KNOW,

         23   VERY SIMPLISTICALLY, IN MY MIND THERE'S A GROUP OF COMPANIES

         24   LIKE DIGITAL RESEARCH, AND MICROSOFT, AND WORDPERFECT, AND

         25   LOTUS, THAT FOCUSED ON WHAT WE CALLED THEN THE P.C., THE
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          1   SORT OF LOW-END MACHINE.  AND THERE WAS ANOTHER GROUP OF

          2   REALLY DEDICATED, VERY TECHNICAL PEOPLE, LIKE SUN

          3   MICROSYSTEMS, THAT FOCUSED ON HIGH-END WORKSTATIONS.

          4             ONE GROUP BUILT AROUND OPEN OPERATING SYSTEMS LIKE

          5   CP/M AND THEN MS-DOS.  AND SUN BUILT AROUND UNIX.  AND THESE

          6   WERE WORLDS APART.  I MEAN, I DON'T THINK SIX YEARS AGO

          7   ANYONE WOULD CONFUSE, YOU KNOW, A MACHO SUN WORKSTATION WITH

          8   A P.C.  THEY WERE VERY DIFFERENT.

          9             TODAY, THEY'VE MERGED, WHERE REALLY, I THINK, AN

         10   HONEST PERSON MIGHT SAY THERE'S NOT THAT MUCH FUNDAMENTAL

         11   DIFFERENCE BETWEEN THE TWO PLATFORMS IN CAPABILITY.  THERE'S

         12   A LOT OF DIFFERENCE IN HOW THE SOFTWARE IS USED.  I DON'T

         13   WANT TO SAY THAT THEY ARE PLUG COMPATIBLE.  THERE'S

         14   DIFFERENCES.  BUT THEY'VE CONVERGED SIGNIFICANTLY.  AND I

         15   THINK THIS HAS ACCENTUATED SOME OF THESE ISSUES.

         16             BUT TO A FIRST ORDER, THEY ARE BOTH SIMILAR

         17   IDEAS -- GET A SOMEWHAT OPEN OPERATING SYSTEM, PUT IT ON TOP

         18   OF A STANDARD PLATFORM.  SUN ACTUALLY HAS A PROPRIETARY -- I

         19   MEAN, THERE'S A PROPRIETARY CHIP, BUT IT'S A FAIRLY OPEN

         20   PLATFORM.  AND THEN THE P.C. SIDE, IT WAS AN OPEN PLATFORM.

         21   THOSE HAVE CONVERGED.  AND THAT IS REALLY PUTTING A LOT OF

         22   PRESSURE, I THINK, ON THE BUSINESS, BECAUSE PEOPLE ARE

         23   BEGINNING TO SAY, "WELL, GEE, FOR A LOT LESS MONEY, I CAN

         24   GET JUST AS MUCH POWER NOW FOR THE P.C."  CUSTOMERS ARE

         25   ECSTATIC, BUT IT DOES PUT PRESSURE ON THE BUSINESS.
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          1   Q.  MR. EUBANKS, ARE YOU FAMILIAR WITH A CONCEPT COINED BY

          2   ANDY GROVE AT INTEL, WHICH HE CALLS "INFLECTION POINTS" IN

          3   THE SOFTWARE BUSINESS?

          4   A.  YES.  ANDY AND A LOT OF PEOPLE HAVE USED THIS TERM.

          5   EVERY FEW YEARS THERE HAS BEEN A PRETTY MAJOR CHANGE.  I

          6   THINK SORT OF INFLECTION POINTS MIGHT BE -- YOU KNOW, CP/M

          7   TRANSITION TO THE IBM P.C. ARCHITECTURE, INTO THE DOS

          8   OPERATING SYSTEM, THE TRANSITION TO WINDOWS, AND THE

          9   TRANSITION TO 32-BIT OPERATING SYSTEMS.  AND NOW I THINK

         10   YOU'D HAVE TO SAY THE INTERNET HAS CAUSED A MAJOR INFLECTION

         11   AND HAD A FUNDAMENTAL SHIFT IN THE POWER STRUCTURE IN THE

         12   P.C. INDUSTRY.

         13             SO THERE HAVE BEEN A NUMBER OF THESE CHANGES.  AND

         14   WHAT'S REALLY INTERESTING IS THESE CHANGES -- WHAT'S LEFT?

         15   IT ISN'T LIKE ADDITIVE.  IT ISN'T LIKE, WELL, NOW WE'RE

         16   GOING TO HAVE WHAT WE HAD BEFORE.  THE THING BEFORE GOES

         17   AWAY.

         18             I MEAN, I THINK YOU'D BE HARD PRESSED TO COME UP

         19   WITH A WORKING CP/M WORKING MACHINE.  I MEAN, WHO HERE COULD

         20   COME UP WITH ONE?  I MEAN, TRULY.  IT WAS DOMINANT.

         21             DOS.  IT'S HARD-PRESSED TO SEE AN OPERATING -- A

         22   SYSTEM RUNNING DOS THESE DAYS.

         23             WINDOWS 3.0.  I MEAN, YOU TALK TO CUSTOMERS.

         24   THERE'S HARDLY ANYONE -- SO THESE THINGS GO AWAY AS THESE

         25   NEW WAVES COME IN.  AND THAT'S WHAT FUELED, I THINK, THE
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          1   GROWTH OF THE INDUSTRY.

          2   Q.  WHY DID YOU REFER TO THE INTERNET AS AN INFLECTION

          3   POINT?

          4   A.  WELL, BECAUSE I THINK THAT THE INTERNET HAS CHANGED THE

          5   DEVELOPMENT PLATFORM.

          6             I HEARD, I GUESS SECONDHAND, THAT MR. BARKSDALE

          7   HAD SAID THE OTHER DAY THAT THE MOST DEVELOPMENT WAS ON

          8   WINDOWS 32-BIT API.  AND I UNDERSTAND WHAT HE WAS SAYING, I

          9   MEAN, IF YOU'RE TALKING ABOUT WRITING FOR AN OPERATING

         10   SYSTEM, BUT MOST DEVELOPMENT TODAY IS BEING DONE FOR WEB

         11   SERVERS.  I MEAN, THAT'S WHERE THE HEART AND SOUL OF ALL

         12   DEVELOPMENT TODAY IS.  IT'S DONE TO RUN ON BROWSERS, NOT --

         13   PEOPLE AREN'T DEVELOPING ON OPERATING SYSTEMS.  OBLIX SPENDS

         14   ALMOST NO ENERGY WRITING CODE FOR ANY 32-BIT API.  WE WRITE

         15   CODE TO RUN IN WEB BROWSERS.

         16   Q.  WHY?

         17   A.  BECAUSE THAT'S THE PLATFORM CUSTOMERS WANT.  I MEAN,

         18   CUSTOMERS HAVE QUICKLY FIGURED OUT THAT WITH A WEB BROWSER,

         19   I GET A LOT OF ACCESS TO INFORMATION, AND APPLICATIONS CAN

         20   BE STORED CENTRALLY AND DOWNLOADED.  I CAN ACCESS SOLUTIONS

         21   ON THE NET.  THE WEB BROWSER HAS BECOME A PLATFORM OF

         22   CHOICE.

         23   Q.  WHY DON'T YOU WRITE FOR WINDOWS 98 IF IT HAS THE LARGEST

         24   CURRENT RUN RATE OF ANY OPERATING SYSTEM?

         25   A.  WELL, AGAIN, IT DEPENDS WHO -- WHEN YOU SAY WHY DOESN'T
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          1   OBLIX -- OBLIX'S SOLUTIONS ARE TARGETED AT BEING ABLE TO RUN

          2   ON A WEB BROWSER.  SO ALL OUR CUSTOMERS RUN THEM ON WIN 98

          3   AND 95, BUT THEY RUN THEM OUT OF A BROWSER, AND WE DON'T DO

          4   ANY CODING FOR WIN 98.

          5             IF A CUSTOMER CAME TO US AND SAID, YOU KNOW, "WE

          6   DON'T HAVE WIN 98; WE HAVE, YOU KNOW, JONES' OPERATING

          7   SYSTEM UNDERNEATH THERE," WE'D SAY, "DOES IT RUN A VERSION 4

          8   WEB BROWSER FROM MICROSOFT OR NETSCAPE?"  THEN WE'RE FINE.

          9   Q.  SO YOU DON'T CARE WHAT THE UNDERLYING OPERATING SYSTEM

         10   IS?

         11   A.  NOT IN THE SPECIFIC CASE OF OBLIX FOR THE SOLUTION.

         12   OTHER COMPANIES -- OF COURSE, SYMANTEC HAS A TREMENDOUS

         13   BUSINESS STILL IN SUPPORTING APPLE AND MICROSOFT OPERATING

         14   SYSTEMS, SO THEY CARE.  OTHER COMPANIES ARE PROBABLY

         15   SOMEWHERE IN BETWEEN.

         16             BUT I THINK THE MOMENTUM OF DEVELOPMENT HAS GONE

         17   TO DEVELOPING APPLICATIONS THAT RUN OUT OF A BROWSER.  SO

         18   THE INFLECTION POINT YOU ASKED ABOUT HAVE GONE SORT OF --

         19   YOU WROTE APPLICATIONS THAT RAN ON AN APPLE II OR CP/M, AND

         20   THEN ON DOS, AND THEN ON WINDOWS, AND THEN ON 32-BIT

         21   WINDOWS.  AND NOW I THINK IF I HAD TO PICK A SINGLE

         22   PLATFORM, IT'S THE BROWSER.  THAT'S THE SINGLE PLATFORM THAT

         23   PEOPLE WRITE FOR NOW, MORE THAN PROBABLY THE OTHERS.

         24   Q.  I'D LIKE TO PUT BEFORE THE WITNESS A DOCUMENT ALREADY IN

         25   EVIDENCE, WHICH IS DEFENDANT'S EXHIBIT 2071, WHICH IS A
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          1   SPEECH BY DAVID FARBER OF THE UNIVERSITY OF PENNSYLVANIA,

          2   ENTITLED "COMMUNICATIONS TECHNOLOGY AND ITS IMPACT BETWEEN

          3   NOW AND 2010."

          4   A.  THIS IS THE DOCUMENT I REFERRED TO EARLIER, ACTUALLY.

          5   Q.  HAVE YOU HAD AN OPPORTUNITY TO READ THIS SPEECH GIVEN BY

          6   PROFESSOR FARBER, MR. EUBANKS?

          7   A.  YES.

          8   Q.  DIRECTING YOUR ATTENTION TO THE THIRD PAGE OF THE

          9   SPEECH, THE SECOND PARAGRAPH THAT APPEARS UNDER THE HEADING

         10   "IS ALL WELL ON THE FUTURE TECHNICAL FRONT," I'D LIKE TO

         11   DIRECT YOUR ATTENTION TO THE FIRST SENTENCE IN THE SECOND

         12   PARAGRAPH WHICH READS, "PERHAPS MOST INTERESTING, THOUGH, IS

         13   THE CONCLUSION THAT MANY OF THE IDEAS DEVELOPED OVER THE

         14   PAST 20 YEARS IN COMPUTER ARCHITECTURE, OPERATING SYSTEM

         15   DESIGN AND NETWORKING PROTOCOLS SEEM TO BE INEFFECTUAL WHEN

         16   APPLIED TO SUCH HIGH SPEEDS."

         17             DO YOU AGREE WITH PROFESSOR FARBER THAT THE

         18   EMERGENCE OF ULTRA HIGH-SPEED NETWORKS MAY HAVE ADVERSE

         19   EFFECTS ON EXISTING OPERATING SYSTEMS?

         20             MR. BOIES:  OBJECTION, YOU HONOR.  I THINK THAT IF

         21   HE WANTS TO ASK THAT QUESTION, HE CAN ASK THE QUESTION.  I

         22   DON'T THINK HE CAN CHARACTERIZE THE ARTICLE.

         23             THE COURT:  HE CAN'T CHARACTERIZE THE ARTICLE AS

         24   WHAT?

         25             MR. BOIES:  I THINK HE IS MISCHARACTERIZING THE
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          1   ARTICLE.  I HAVE NO OBJECTION IF HE SIMPLY ASKS THE WITNESS

          2   WHAT HIS OPINION IS, BUT WHEN HE PURPORTS TO CHARACTERIZE

          3   THE ARTICLE, I THINK HE IS MISCHARACTERIZING IT.

          4             MR. HOLLEY:  YOUR HONOR, I WILL WITHDRAW THE

          5   QUESTION AND JUST ASK MR. EUBANKS IF HE AGREES WITH THE

          6   SENTIMENT EXPRESSED IN THE FIRST SENTENCE HERE OF THE SECOND

          7   PARAGRAPH ON PAGE 3.

          8             THE WITNESS:  YES.  I THINK I WOULD AGREE STRONGLY

          9   THAT, YOU KNOW, TECHNOLOGY HAS EVOLVED.  AND THE OPERATING

         10   SYSTEM TECHNOLOGY OF FIVE YEARS AGO IS NOT GOING TO HACK IT

         11   IN TODAY'S WORLD.  I AGREE WITH THAT.  AND NETWORKING AND

         12   HIGH-SPEED NETWORKING AND LARGE AMOUNTS OF BANDWIDTH ARE

         13   CHANGING THE WHOLE APPROACH TO DEVELOPING NOT ONLY OPERATING

         14   SYSTEMS, BUT COMPUTERS AS A WHOLE.

         15   BY MR. HOLLEY:

         16   Q.  COULD YOU EXPLAIN WHAT YOU MEAN BY "INCREASING

         17   BANDWIDTH"?

         18   A.  WELL, I THINK THIS IS -- YOU KNOW, ONE OF THE KEY POINTS

         19   HE'S MAKING IN HERE IS THAT -- TODAY WHEN WE THINK OF

         20   CONNECTING, WE THINK OF PLUGGING A MODEM INTO THE WALL,

         21   HOPING THAT SOMEONE ANSWERS AT THE OTHER END, DEPENDING ON

         22   WHAT TIME OF EVENING IT IS.

         23             YOU GET INTO YOUR INTERNET SERVER AND YOU CONNECT

         24   AT 14 OR 28 OR MAYBE 56K.  I ASSUME -- THE SPEED SEEMS TO BE

         25   INDEPENDENT OF WHAT THE MODEM SPEED IS, AND IT ALWAYS SEEMS
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          1   SLOW.

          2             SO THIS IS GOING TO TAKE -- BE OVERTAKEN BY VERY

          3   HIGH BANDWIDTH CONNECTIONS.  AND SO PEOPLE AT HOME ARE GOING

          4   TO HAVE EXTREMELY HIGH BANDWIDTHS.  SO THINGS ON THE WEB

          5   THAT COME UP EXCRUCIATINGLY SLOWLY WILL COME UP SNAPPY --

          6   SORT OF LIKE A TELEVISION FEEL TO IT.  AND THIS IS GOING TO

          7   HAPPEN.  IT'S GOING TO HAPPEN THROUGH WIRELESS, THROUGH

          8   CABLE, AND THROUGH THE PHONE COMPANIES.  AND WE'RE GOING TO

          9   HAVE VERY LARGE AMOUNTS OF BANDWIDTH.  AND THIS IS GOING TO

         10   CHANGE DRAMATICALLY HOW YOU HAVE TO DEVELOP AND DESIGN

         11   OPERATING SYSTEMS.  I DON'T THINK THIS IS CONTROVERSIAL AT

         12   ALL.

         13   Q.  WHY DOES IT HAVE ANY IMPACT ON THE DESIGN OF OPERATING

         14   SYSTEMS?

         15   A.  BECAUSE THE OPERATING SYSTEMS HAVE TO BE DESIGNED TO

         16   HANDLE THIS LARGE FLOW OF DATA, AND WHAT PEOPLE DO WITH THE

         17   OPERATING SYSTEMS ARE CHANGING BECAUSE WHAT THEY'RE DOING

         18   WITH THE WEB, I MEAN, IS VERY DIFFERENT THAN WHAT THEY WERE

         19   DOING FIVE YEARS AGO WHEN PEOPLE DESIGNED AND ARCHITECTED

         20   THESE APPLICATIONS.

         21             REMEMBER, TODAY'S OPERATING SYSTEMS THAT ARE SO

         22   WIDELY USED WERE DESIGNED WITH A MODEL IN MIND THAT

         23   FUNDAMENTALLY IS DIFFERENT THAN THE MODEL WE HAVE TODAY.

         24             I MEAN, I HAVE ARGUED WITH MY FRIEND JOHN LOUIS

         25   GASSEE THAT, YOU KNOW, HE SHOULD TAKE THAT BE OPERATING

                                                                              32

          1   SYSTEM AND MAKE IT AN INTERNET APPLIANCE.  WHAT A GREAT -- I

          2   MEAN, THERE'S AN OPERATING SYSTEM THAT EXISTS TODAY THAT'S

          3   EXTREMELY HIGH PERFORMANCE AND DESIGNED SPECIFICALLY FOR

          4   THIS KIND OF APPLICATION THAT'S IN THE MARKET.  AND YOU

          5   COULD GO OUT WITH $200 OR $300 DEVICES WITH THAT KIND OF

          6   TECHNOLOGY THAT WOULD BE PERFECT WEB APPLIANCES.

          7             SO THIS KIND OF STUFF IS CHANGING HOW WE USE

          8   COMPUTERS AND, THEREFORE, GOING TO FORCE THE OPERATING

          9   SYSTEM ARCHITECTURES TO CHANGE.  AGAIN, I DON'T THINK THIS

         10   IS CONTROVERSIAL -- THIS ISSUE.

         11   Q.  CAN A WEB APPLIANCE DO EVERYTHING THAT A PERSONAL

         12   COMPUTER CAN DO?

         13   A.  OF COURSE NOT.  I MEAN, I'VE BEEN WARNED BY MY ADVISORS

         14   NOT TO BE CYNICAL, BUT I MEAN IT DOESN'T HURT WHEN IT DROPS

         15   ON YOUR FOOT.  I MEAN, THERE'S LOTS OF DIFFERENT -- THEY'RE

         16   A DIFFERENT SIZE.  BUT INSTEAD OF TRYING TO BE CYNICAL, LET

         17   ME SAY THAT -- I THINK OF AN APPLIANCE AS MORE FOCUSED ON A

         18   TASK.

         19             I MEAN, THIS IS AN APPLIANCE.  I DON'T KNOW IF

         20   YOUR HONOR HAS EVER USED A PALM PILOT, BUT YOU GET ADDICTED

         21   AND THEN YOU KEEP UPGRADING.  BUT THIS DEVICE IS A VERY

         22   POWERFUL COMPUTER.  THIS IS A PALM PILOT.

         23             AND THIS COMPUTER IS FAR MORE POWERFUL THAN THINGS

         24   WE WERE PROGRAMMING FOR TEN YEARS AGO.  THE DIFFERENCE IS --

         25   WHAT'S THE OPERATING SYSTEM?  WHAT'S THE CHIP?  SEE, IT'S A
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          1   TOTALLY DIFFERENT FOCUS.  YOU DON'T THINK ABOUT THIS, YOU

          2   KNOW, MACHO STUFF IF I BOUGHT A PENTIUM 33 WITH GIGABYTES

          3   OF -- YOU KNOW, ALL THIS STUFF.  I MEAN, IT'S A PALM PILOT.

          4   IT KEEPS MY ADDRESSES AND MY CALENDAR.  IT KEEPS NOTES.

          5             I SYNCHRONIZE IT WITH MY ASSISTANT AND I KNOW

          6   WHERE I'M SUPPOSED TO BE.  THIS IS A COMPUTER CAST IN THE

          7   LIGHT OF A DIFFERENT WORLD.  AND WITH BANDWIDTH, THIS WILL

          8   THEN BE ALWAYS CONNECTED.  SO IS IT THE SAME AS A COMPUTER?

          9   IT'S DIFFERENT, BUT NOT DIFFERENT IN THAT IT'S INFERIOR OR

         10   INSIGNIFICANT.

         11   Q.  ARE THERE ANY EXAMPLES, MR. EUBANKS, OF THE SORT OF

         12   INTERNALIZATION OF FUNCTIONALITY THAT THE PALM PILOT

         13   REPRESENTS IN OTHER AREAS OF TECHNOLOGY?

         14   A.  YOU MEAN HISTORICALLY?

         15   Q.  YES.

         16   A.  WELL, A STORY I LIKE TO TELL TO PEOPLE TO TRY TO GIVE

         17   THEM MY PERSPECTIVE IS TAKEN FROM A BOOK WHOSE TITLE I CAN

         18   NEVER REMEMBER BY DAVID NORMAN.  IT'S BASICALLY WHY P.C.'S

         19   ARE IN TROUBLE AND APPLIANCES ARE GOING TO BE SUCCESSFUL.

         20   IT'S AN INTERESTING BOOK.  BUT IN THAT HE TELLS A STORY THAT

         21   I FOUND INTERESTING.

         22             IN 1918, IF YOU GOT A SEARS CATALOG, YOU COULD BUY

         23   A HOME MOTOR AND A WHOLE BUNCH OF APPLIANCES -- YOU KNOW,

         24   BLENDERS AND BEATERS AND MIXERS -- AND ALL THESE THINGS THAT

         25   WORKED WITH A HOME MOTOR -- BECAUSE MOTORS WERE EXPENSIVE,
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          1   AND IT WAS BETTER TO ATTACH THINGS.

          2             SO YOU CAN KIND OF ENVISION THAT IT WAS SIMILAR TO

          3   A COMPUTER TODAY.  BUT WHAT'S HAPPENED WITH MOTORS -- AND

          4   ALSO IN FACTORIES AT THE TIME, YOU'VE SEE THESE PICTURES

          5   WITH PULLEYS ALL OVER THE PLACE AND ONE BIG MOTOR DRIVING

          6   THE WHOLE FACTORY.

          7             WELL, IT'S NOT THAT WE DON'T HAVE MOTORS TODAY,

          8   BUT WE DON'T THINK OF MOTORS.  WE THINK OF SOLUTIONS.

          9   MOTORS ARE EMBEDDED IN EVERYTHING WE DO TODAY.  AND SO THERE

         10   ARE MANY, MANY MORE MOTORS.  MOTOR TECHNOLOGY HAS MOVED

         11   INCREDIBLY FORWARD, COMPARED TO WHERE IT WAS IN 1918, BUT

         12   WHAT THE CUSTOMERS HAVE EVOLVED TO IS EMBEDDED MOTORS

         13   BECAUSE THE TECHNOLOGY ALLOWED THAT TO HAPPEN, AND IT WAS

         14   FAR SIMPLER THAN TRYING TO ADJUST ALL THESE PULLEYS AND

         15   STUFF AND GO FROM BEING A BEATER TO A VIBRATOR, OR WHATEVER

         16   THEY WERE USING THE MOTOR FOR.

         17             BUT -- I MEAN, THAT MADE AN IMPRESSION ON ME IN

         18   SEEING THAT ANALOGY TO WHAT'S HAPPENING IN THIS INDUSTRY

         19   TODAY.  AND I'M SURE, AT THAT TIME, THAT PEOPLE WERE HUNG UP

         20   ON MOTORS AND WOULD SIT AROUND IN THESE MIND-NUMBING

         21   DISCUSSIONS ABOUT THE CHARACTERISTIC OF THEIR MOTOR.  YOU

         22   KNOW, ON AIRPLANES, LIKE, "GEE, WELL, WHAT COMPUTER IS

         23   THAT"?  I ALWAYS TELL THEM IT'S AN ATARI.  AND THEY WRITE

         24   THAT DOWN.

         25             BUT, YOU KNOW, I THINK THAT THE WORLD IS GOING TO
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          1   EVOLVE OUT OF THIS TRANSITION OF HIGHLY DEDICATED

          2   P.C.-CENTRIC DEVICES, NOT THAT P.C.'S GO AWAY.

          3   Q.  I'D LIKE TO PLACE BEFORE THE WITNESS THE WRITTEN DIRECT

          4   TESTIMONY OF PROFESSOR DAVID FARBER, AND DIRECT YOUR

          5   ATTENTION, MR. EUBANKS, TO PARAGRAPH 22, WHICH APPEARS ON

          6   PAGE 10 OF THAT TESTIMONY.

          7             READING THIS PARAGRAPH 22 TO YOURSELF,

          8   MR. EUBANKS, I WANT TO ASK YOU WHETHER YOU AGREE WITH

          9   PROFESSOR FARBER THAT AN OPERATING SYSTEM IS RESTRICTED TO

         10   WHAT HE IS DISCUSSING HERE, AS YOU UNDERSTAND THAT TERM,

         11   BASED ON YOUR EXPERIENCE IN THE INDUSTRY?

         12   A.  WELL, PROFESSOR FARBER IS A RENOWNED EXPERT IN THIS

         13   AREA, SO HE CAN DEFINE, I GUESS, AN OPERATING SYSTEM IN

         14   WHATEVER WAY HE CHOOSES.  BUT LET'S GET REAL.  THIS IS A

         15   TECHNICAL COMPUTER SCIENCE APPROACH TO BEGINNING TO SEPARATE

         16   COMPONENTS THAT COME TO BE A SOLUTION FOR A CUSTOMER.

         17             NO CUSTOMER WANTS THIS WHEN THEY WALK INTO

         18   COMP-USA AND ASK FOR AN OPERATING -- YOU KNOW, A COMPUTER

         19   WITH AN OPERATING SYSTEM.  TRUST ME.  THIS IS LIKE -- THIS

         20   WOULD BE LIKE TALKING TO A MECHANICAL ENGINEER WHO SAYS,

         21   "WELL, A REFRIGERATOR IS THE PUMP -- ENGINE PUMP THAT COOLS

         22   IT.  AND ALL THAT OTHER STUFF IS SOMETHING ELSE."  AND I'M

         23   SAYING, "WAIT A MINUTE.  IF I BUY A REFRIGERATOR, I WANT IT

         24   TO TURN ON, TO KEEP IT COOL, HAVE SHELVES, AND HAVE A DOOR."

         25   AND I'M MORE CONCERNED WITH THE WOOD EXTERIOR MAYBE THAN I
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          1   AM WITH ANYTHING ABOUT SOME HEAT ENGINE THAT'S IN THE

          2   REFRIGERATOR.

          3             SO -- YET, FROM A MECHANICAL ENGINEER'S

          4   STANDPOINT, I'M SURE REFRIGERATION IS -- THE CENTRAL PART OF

          5   THAT IS THE HEAT ENGINE.  AND ALL OF THE REST OF THAT IS

          6   SOME SORT OF WINDOW-DRESSING.

          7             SO I UNDERSTAND VERY WELL WHAT HE'S SAYING.  HE

          8   HAS, APPARENTLY, A POINT OF VIEW ABOUT HOW OPERATING SYSTEMS

          9   SHOULD BE ARCHITECTED.  I'M SURE PEOPLE AT APPLE, AT

         10   MICROSOFT, AND AT SUN ALSO HAVE STRONG OPINIONS ON HOW TO

         11   ARCHITECT OPERATING SYSTEMS.

         12             BUT WHEN A CONSUMER WANTS AN OPERATING SYSTEM,

         13   THEY WANT IT TO BE TURNKEY AND WORK IN THE SAME WAY THEY

         14   WANT A REFRIGERATOR TO WORK.  AND THEY WANT ALL THE THINGS

         15   TOGETHER TO MAKE THAT A VIABLE SOLUTION.

         16             DOES THAT MAKE SENSE?

         17   Q.  TAKE A LOOK AT THE SECOND SENTENCE OF PARAGRAPH 22,

         18   WHICH READS -- IN PROFESSOR FARBER'S TESTIMONY.  IT SAYS,

         19   "MOREOVER, ONLY FUNCTIONS THAT ARE CRITICAL TO THE OPERATING

         20   SYSTEM ITSELF, OR FUNCTIONS THAT THE OPERATING SYSTEM MAKES

         21   AVAILABLE IN THE FORM OF SIMPLE, GENERAL-PURPOSE API'S,

         22   EXIST IN A VERY EFFICIENT OPERATING SYSTEM."

         23             BASED ON YOUR EXPERIENCE AS A SOFTWARE DEVELOPER

         24   WRITING ON TOP OF BOTH THE APPLE MACINTOSH AND WINDOWS, IS

         25   THAT WHAT YOU WANTED FROM AN OPERATING SYSTEM?
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          1   A.  I THINK THIS IS PART OF WHAT I WANT, BUT THIS IS LIKE A

          2   PART.  SURE, UNDERLYING IN AN OPERATING SYSTEM, THERE MUST

          3   BE A VERY TIGHTLY-WRITTEN, HIGH-PERFORMANCE ENGINE TO DRIVE

          4   THE OPERATING SYSTEM.  BUT THAT ISN'T ENOUGH.

          5             I MEAN, YOU KNOW, IT'S LIKE -- THIS IS AN

          6   APPLE-AND-ORANGES THING.  IF I TALK ABOUT AUTOMOBILES, I

          7   EXPECT IT TO HAVE ENGINE.  NOW, IF I WANT TO JUST TALK ABOUT

          8   ENGINES AND HOW ENGINES FOR AUTOMOBILES ARE DESIGNED -- I

          9   DON'T KNOW MUCH ABOUT THAT, BUT THERE'S A LOT OF CHOICES, I

         10   GUESS, IN HOW ONE APPROACHES DESIGNING AN ENGINE.  BUT I

         11   WANT AN EFFICIENT ENGINE.  BUT I'M NOT GOING TO BUY AN

         12   ENGINE OUTSIDE OF THE CAR.  I BUY THE WHOLE SOLUTION.

         13             SO I CAN'T ARGUE WITH HIM.  AS I SAID, PROFESSOR

         14   FARBER IS VERY KNOWLEDGEABLE IN HOW TO ARCHITECT AN

         15   OPERATING SYSTEM.  BUT WHAT WE'RE TALKING ABOUT IS HOW YOU

         16   PUT TOGETHER A SOLUTION THAT MEETS A CUSTOMER'S NEEDS THAT'S

         17   CONSISTENT WITH THE NEEDS OF THAT CUSTOMER.  AND I THINK THE

         18   PIONEER IN THIS IN HELPING US UNDERSTAND THIS WAS STEVE

         19   JOBS, WHO, WITH THE MACINTOSH, REALLY -- YOU KNOW, THAT WAS

         20   A WAKE-UP CALL.

         21   Q.  WHY?

         22   A.  BECAUSE IT SHOWED HOW YOU COULD GIVE A SOLUTION THAT WAS

         23   MUCH FUNDAMENTALLY EASIER TO USE AND MORE ATTUNED TO WHAT

         24   PEOPLE WANTED TO DO THAN ATTUNED TO THE GEEKINESS OF WHAT'S

         25   UNDER THE HOOD.
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          1             I MEAN, I THINK ALL OF US AS TEENAGERS ENVISION

          2   WE'RE GOING TO BE GURUS AT CARS.  YOU KNOW, WE'RE GOING TO

          3   GET OUR WRENCHES OUT AND WE'RE GOING TO DO THEM.  BUT AT THE

          4   END OF THE DAY, MOST OF US USE A CAR AS A TOOL, AND VERY FEW

          5   OF US WOULD GO NEAR IT.  I MEAN, I WOULDN'T HARDLY KNOW

          6   WHERE TO START TODAY WITH A CAR.  BUT THEY ARE VERY

          7   EFFICIENT AND THEY DO THE JOB.

          8             AND I THINK THAT'S THE DIFFERENCE HERE.  I DON'T

          9   DISAGREE WITH PROFESSOR FARBER IN THE NARROW ASPECT HE'S

         10   TRYING TO LOOK AT, BUT I WOULD REALLY DISAGREE WITH

         11   CONCLUDING FROM THIS THAT SOMETHING YOU WOULD GIVE A

         12   CUSTOMER WOULD BE DEFINED IN THESE TERMS, BECAUSE IT JUST

         13   ISN'T A SOLUTION.

         14   Q.  MR. EUBANKS, DID THE ADDITION OF FEATURES TO MICROSOFT

         15   OPERATING SYSTEMS DURING THE TIME THAT YOU WERE THE C.E.O.

         16   AT SYMANTEC HELP OR HURT SYMANTEC?

         17   A.  IT JUST IS.  I MEAN, YOU KNOW, YOU'D HAVE TO TAKE ONE OF

         18   THEM -- YOU KNOW, EACH DIFFERENT CHANGE ONE AT A TIME.  THE

         19   VAST MAJORITY OF CHANGES EXPANDED THE MARKET AND, THEREFORE,

         20   HELPED US TREMENDOUSLY.

         21             BUT, YOU KNOW, I THINK THAT THE BETTER WAY OF

         22   VIEWING IT, FROM SYMANTEC'S POINT OF VIEW, WAS IT IS.

         23   MICROSOFT CONTINUES TO IMPROVE THE OPERATING SYSTEM, APPLE

         24   CONTINUES TO IMPROVE THE OPERATING SYSTEM, AND THAT BENEFITS

         25   CUSTOMERS.
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          1             TO NOT TRY TO BE EVASIVE TO YOUR QUESTION, ONE KEY

          2   POINT IS TRUE.  MICROSOFT WOULD OCCASIONALLY ADD THINGS THAT

          3   WERE THINGS THAT WE WERE ADDING AS ADD-ONS, AND THAT

          4   REQUIRED US TO DO DIFFERENT THINGS IN OUR BUSINESS.  I FEEL,

          5   AND HAVE FELT, AND HAVE BEEN CONSISTENT IN THIS MESSAGE FOR

          6   TEN YEARS IN THE INDUSTRY, THAT IS WHAT HELPS DRIVES THE

          7   INDUSTRY.

          8             BUT, BY AND LARGE, THE EXPANSION OF THE MARKET BY

          9   MAKING COMPUTERS EASIER TO USE HAS BEEN THE DRIVING FORCE OF

         10   THE BUSINESS FOR MOST OF US.

         11   Q.  AND HOW, IN YOUR VIEW, DID THE ADDITION OF FUNCTIONALITY

         12   TO MICROSOFT'S OPERATING SYSTEMS EXPAND THE MARKET?

         13   A.  WELL, IT MADE THE COMPUTERS EASIER.  I MEAN, A WINDOWS

         14   MACHINE -- I THINK WINDOWS WAS FUNDAMENTALLY EASIER TO USE.

         15   APPLICATIONS WORKED TOGETHER BETTER.  THERE WAS MORE

         16   CONSISTENT INTERFACE AND USABILITY.

         17             THE MAC IS A BETTER EXAMPLE.  IT PREDATED WINDOWS.

         18   IT WAS VERY EASY TO USE AND GOT PEOPLE ACCUSTOMED TO THAT

         19   KIND OF INTERFACE.  SO MORE PEOPLE USE THEM.  I MEAN, JUST

         20   LOOKING AROUND THIS COURTROOM TODAY, I CAN'T IMAGINE IN '85

         21   THAT MOST OF THE PEOPLE'S VIEW WOULD BE BLOCKED BY

         22   TERMINALS.  I MEAN, THERE MUST BE A DOZEN PERSONAL COMPUTERS

         23   IN THE COURTROOM TODAY.  AND I WOULD VENTURE MOST OF THEM

         24   ARE USING GRAPHICAL USER INTERFACES.

         25             BY THE WAY, EVERY ONE OF YOU CAN GO AND RUN
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          1   STRAIGHT OUT OF DOS RIGHT NOW, IF YOU'D LIKE TO, I BELIEVE.

          2   IF YOU'D PREFER THAT.

          3   Q.  LOOK AT PARAGRAPH 23 OF PROFESSOR FARBER'S WRITTEN

          4   DIRECT TESTIMONY, WHICH APPEARS AT THE TOP OF PAGE 11 -- IN

          5   PARTICULAR, THE FIRST SENTENCE OF THAT PARAGRAPH, WHICH

          6   READS, "INCLUSION OF INAPPROPRIATE FUNCTIONS AT THE LEVEL OF

          7   WHAT SOME SOFTWARE DEVELOPERS CALL AN `OPERATING SYSTEM' IS

          8   VERY LIKELY TO IMPOSE INEFFICIENCIES ON APPLICATIONS AND

          9   OTHER SOFTWARE DEVELOPERS."

         10             LEAVING ASIDE THE QUESTION ABOUT WHETHER A

         11   PARTICULAR FUNCTION IS APPROPRIATE OR INAPPROPRIATE, DO YOU

         12   AGREE WITH PROFESSOR FARBER THAT THE ADDITION OF FUNCTIONS

         13   TO AN OPERATING SYSTEM IS INEFFICIENT FROM THE STANDPOINT OF

         14   SOFTWARE DEVELOPERS?

         15   A.  WITHOUT MORE DATA TO SUPPORT THAT, I COULD NOT THINK OF

         16   A SINGLE EXAMPLE OF THAT.  IT IS TRUE THAT IF YOU, SAY, TRY

         17   TO EMULATE ONE OPERATING SYSTEM ON ANOTHER, THAT THAT LAYER

         18   OF EMULATION WOULD ADD INEFFICIENCY.  THERE'S LOTS OF -- I

         19   HAVE A LOT OF EXPERIENCE THERE.  BUT I DON'T HAVE AN

         20   EXPERIENCE OF WHERE THIS WOULD OCCUR.

         21             I MEAN, I GUESS YOU COULD COME UP WITH A

         22   HYPOTHETICAL CASE.  BUT IN THE REAL WORD, THE API'S ARE

         23   PRETTY FLAT.  SEE, WHAT'S BEING IMPLIED HERE IS SOMEHOW

         24   THERE'S A HIERARCHY OF THESE API'S, AND BY ADDING THEM, YOU

         25   END UP CASCADING DOWN THE API'S AND THAT ADDS INEFFICIENCY.
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          1             IF THAT DOESN'T PUT YOU TO SLEEP, WHAT I'M TRYING

          2   TO SAY IS THAT YOU DON'T ACTUALLY WORK THAT WAY WITH AN

          3   OPERATING SYSTEM.  YOU GO TO THE APPROPRIATE API TO DO THE

          4   TASK AT HAND AND GET IT DONE, LIKE YOU REACH INTO A TOOL BOX

          5   AND YOU DON'T BRING OUT A SOCKET SET IF YOU NEED TO TWEAK A

          6   LITTLE BOLT.  I MEAN, YOU GET THE APPROPRIATE API AND GO

          7   DIRECTLY TO IT.

          8   Q.  ON THE OCCASIONS THAT YOU REFERRED TO EARLIER, WHERE

          9   MICROSOFT INCLUDED SOMETHING IN ONE OF ITS OPERATING SYSTEMS

         10   THAT SYMANTEC HAD PREVIOUSLY BEEN OFFERING AS A SEPARATE

         11   PRODUCT, DID THAT INCLUSION IN THE OPERATING SYSTEM PRECLUDE

         12   SYMANTEC FROM CONTINUING TO OFFER WHAT IT WAS OFFERING AS A

         13   SEPARATE PRODUCT?

         14   A.  IT NEVER PRECLUDED US FROM OFFERING A SEPARATE PRODUCT

         15   EVER.  I'M TRYING TO THINK OF THE -- THE ONLY THING THAT

         16   EVER GOT US OUT OF A BUSINESS IN THE UTILITIES WAS

         17   TECHNOLOGY GOING FORWARD.  SOME OF YOU PROBABLY REMEMBER

         18   "BACKUP" WAS SORT OF A DOMINANT CATEGORY.  AND SYMANTEC AND

         19   OTHERS WERE IN THE BACKUP BUSINESS.  BUT I THINK THE

         20   TECHNOLOGY MOVING FORWARD JUST CHANGED THE WAY CUSTOMERS DO

         21   BACKUP.  AND NOW THEY BUY IOMEGA JAZ DRIVES OR DIFFERENT

         22   KINDS OF DEVICES LIKE THAT.  AND THE WHOLE BACKUP IDEA OF

         23   HIGH PERFORMANCE BACKUP TO FLOPPIES HAS TOTALLY GONE AWAY.

         24             SO THAT HAD NOTHING TO DO WITH WHAT MICROSOFT PUT

         25   IN THE OPERATING SYSTEM.  THE REST OF THE CATEGORIES, I
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          1   THINK, AS MICROSOFT ADDED TO THE OPERATING SYSTEM, SYMANTEC

          2   AND OTHER COMPANIES ADDED FUNCTIONALITY, DIFFERENTIATED

          3   THEIR PRODUCT, AND THE MARKET IS STRONGER THAN EVER FOR

          4   UTILITIES.

          5             NOW, WE'VE BEEN VERY MUCH BENEFITTED BY THE

          6   AWARENESS OF VIRUSES, WHICH IS INDEPENDENT OF ALL OF THIS.

          7   CERTAINLY, I MEAN, YOU WOULD HAVE TO BE IN A PARALLEL

          8   UNIVERSE NOT TO KNOW ABOUT COMPUTER VIRUSES.  AND I THINK

          9   MOST PEOPLE TODAY ARE PROTECTED, HOPEFULLY WITH NORTON THE

         10   ANTIVIRUS, BUT AT LEAST WITH SOMETHING, WHICHEVER THEIR

         11   CHOICE.

         12             BUT THE NORTON UTILITIES BUSINESS IS AS GOOD AS

         13   EVER.  AND THERE IS MORE COMPETITION THAN EVER IN THAT AREA.

         14   SO I DON'T KNOW HOW I COULD LOGICALLY CONCLUDE THAT ADDING

         15   THINGS TO THE OPERATING SYSTEM HURT THAT BUSINESS.  YOU

         16   KNOW, PEOPLE EMERGE EVERY DAY, IF YOU'RE NOT WATCHING, TO

         17   COMPETE WITH YOU IN THIS STUFF.

         18   Q.  I'D LIKE TO PLACE BEFORE THE WITNESS THE WRITTEN DIRECT

         19   TESTIMONY OF WILLIAM HARRIS OF INTUIT.

         20             MR. EUBANKS, WOULD YOU LOOK, SIR, AT PARAGRAPH 48

         21   OF MR. HARRIS' WRITTEN DIRECT TESTIMONY, WHICH APPEARS

         22   TOWARD THE BOTTOM OF PAGE 17.  AND I'M INTERESTED, IN

         23   PARTICULAR, IN THE SECOND SENTENCE OF THAT PARAGRAPH WHICH

         24   SAYS "AT THE TIME" -- AND HE'S REFERRING TO IN 1994 --

         25   "MICROSOFT ALREADY HAD A HISTORY OF BUNDLING INTO THE
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          1   OPERATING SYSTEM VARIOUS SOFTWARE FUNCTIONALITY THAT HAD

          2   PREVIOUSLY BEEN SOLD SEPARATELY BY OTHER COMPANIES.  THIS

          3   HAD SERIOUSLY IMPACTED THE BUSINESS OF SOFTWARE DEVELOPERS,

          4   SUCH AS SYMANTEC."

          5             IS THIS CORRECT, MR. EUBANKS?

          6   A.  I HAVE NEVER DISCUSSED THIS WITH BILL, AND I DON'T

          7   BELIEVE THAT'S CORRECT.  SYMANTEC'S BUSINESS IS STRONGER

          8   THAN EVER TODAY.  THESE ARE COMPLEX ISSUES.  I MEAN, IF

          9   YOU'RE ASKING ME IF MICROSOFT NEVER DID ANYTHING AND TOLD

         10   THE WORLD, "INSTEAD OF DOING ANYTHING IN THE WAY OF

         11   UTILITIES IN THE OPERATING SYSTEM, GO TO SYMANTEC AND BUY

         12   EVERYTHING FROM THEM," WOULD WE LIKE THAT?  OF COURSE WE

         13   WOULD HAVE LIKED THAT.  THAT WOULD HAVE BEEN REALLY NICE.

         14             BUT I NEVER FELT THEY HAD EITHER AN OBLIGATION OR

         15   THAT WAS A GOOD BUSINESS DECISION FOR MICROSOFT.  AND THEY

         16   DID ADD THINGS TO THE OPERATING SYSTEMS.  I DON'T THINK IT

         17   SERIOUSLY HURT OUR BUSINESS.  WHAT IT DID IS IT KEPT US

         18   HIGHLY MOTIVATED TO DO BETTER THINGS.

         19             AND WE PUT A TON OF ENERGY AND SPENT 17 PERCENT OF

         20   OUR REVENUE ON R&D TO CONTINUE TO BUILD THE TECHNOLOGY AND

         21   THE CAPABILITY OF THESE PRODUCTS.  AND THE BENEFACTOR OF

         22   THAT WAS THE CUSTOMER.  BUT I DON'T WANT TO MAKE IT SOUND

         23   LIKE IF MICROSOFT HAD SAID, YOU KNOW, "WE'LL KIND OF SOMEHOW

         24   ANOINT YOU TO DO UTILITIES" -- BUT THAT'S A LUDICROUS SORT

         25   OF CONCEPT AS TO WHY THEY WOULD HAVE DONE THAT.
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          1   Q.  MR. EUBANKS, BASED ON YOUR EXPERIENCE IN THE SOFTWARE

          2   INDUSTRY, WHAT WOULD HAPPEN IF MICROSOFT ADDED FEATURES TO

          3   WINDOWS THAT CUSTOMERS NEITHER WANTED, NOR NEEDED?

          4   A.  WELL, THEY WOULDN'T -- THE CUSTOMERS WOULDN'T USE THEM.

          5   MICROSOFT'S EFFECTIVENESS WOULD BE DILUTED, AND IT WOULD

          6   AFFECT THE POPULARITY OF WINDOWS.

          7             AS I THINK I HAVE EXPRESSED TO MICROSOFT MANY,

          8   MANY TIMES, THEY RUN THE RISK OF ADDING SO MUCH THAT THEY

          9   ACTUALLY HURT THE GESTALT OF THE PRODUCT.  THE OVERALL IMAGE

         10   OF THE PRODUCT IS DAMAGED BY JUST BECOMING BIG.  SO I

         11   DON'T -- I MEAN, I THINK IT COULD BE DAMAGING.

         12   Q.  DAMAGING IN WHAT WAY?

         13   A.  CUSTOMERS LOOK FOR ALTERNATIVES.

         14   Q.  WHY DOES -- WHEN YOU SAY THE "GESTALT OF THE PRODUCT," I

         15   MEAN, DO YOU HAVE ANY PARTICULAR CONSEQUENCES IN MIND?

         16   A.  WELL, I MEAN, AT THE END OF THE DAY -- YOU HAVE A CHOICE

         17   TODAY.  YOU CAN CARRY AROUND THIS PALM PILOT THAT I SHOWED

         18   YOU, OR YOU CAN CARRY AROUND A FOUR-POUND LAPTOP IF YOU WANT

         19   TO SPEND AT THE HIGH END OF THE MARKET -- OR A THREE-POUND

         20   LAPTOP.

         21             SO PEOPLE BEGIN TO HAVE CHOICES NOW THAT THEY

         22   DIDN'T HAVE BEFORE.  AND SO I THINK THAT THESE ARE HARD

         23   DECISIONS FOR OPERATING-SYSTEM VENDORS ON MAKING THESE

         24   CHOICES BECAUSE, YOU KNOW, THE TRUTH IS I WOULD LIKE A

         25   LITTLE MORE THAN THE PALM PILOT FOR WORKING IN MY HOTEL
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          1   ROOM, BUT I WOULD ALSO LIKE TO CARRY LESS WEIGHT.  AND SO I

          2   LOVE THAT THERE ARE CHOICES NOW.

          3             AND IF AN OPERATING SYSTEM GETS BIGGER AND HAS

          4   THINGS I DON'T CARE ABOUT IN IT, I FEEL LIKE I'D PROBABLY

          5   PAY THAT PRICE.  AND THEY HAVE TO MAKE THESE CHOICES.  AND

          6   THE CHOICE THEY MAKE, THEY LIVE WITH.

          7   Q.  MR. EUBANKS, TURNING THE CLOCK BACK TO YOUR EARLIER DAYS

          8   IN THE LATE 1970S, AT THAT TIME WAS IT POSSIBLE TO WRITE AN

          9   APPLICATION THAT WOULD RUN ON DIFFERENT BRANDS OF

         10   MICROCOMPUTERS, LIKE THE RADIO SHACK TRS-80, THE COMMODORE,

         11   OR THE APPLE II?

         12   A.  WELL, IT WAS POSSIBLE TO WRITE APPLICATIONS TO RUN IN

         13   EACH OF THOSE.  I THINK -- ARE YOU ASKING ME COULD ONE

         14   APPLICATION RUN ON ALL OF THEM OR --

         15   Q.  IF I WAS MORE ARTICULATE, THAT'S WHAT I WOULD HAVE SAID,

         16   YES.  THAT'S WHAT I MEANT.

         17   A.  YOU HAD TO DO A SPECIAL APPLICATION.  I MEAN, CP/M WAS

         18   EVEN WORSE THAN THAT BECAUSE EACH MONITOR WAS DIFFERENT.

         19   WE'VE ALL FORGOTTEN THIS.  WITH MS-DOS, MICROSOFT

         20   PIONEERED -- THE VIDEO MEMORY IS IN THE STANDARD OPERATING

         21   SYSTEM SO YOU DIDN'T HAVE TO WRITE FOR EVERY DIFFERENT

         22   TERMINAL, AS WELL AS EVERY DIFFERENT KIND OF COMPUTER.

         23             SO YOU HAD TO HAVE A MULTIPLE NUMBER OF PRODUCTS

         24   IN THOSE DAYS.  AND SUPPORTING CUSTOMERS AND GETTING IT

         25   RUNNING WAS A NIGHTMARE.
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          1   Q.  HOW, IF AT ALL, MR. EUBANKS, HAS THE EMERGENCE OF

          2   STANDARD OPERATING SYSTEMS, LIKE MS-DOS AND WINDOWS, BEEN

          3   IMPORTANT TO THE PERSONAL COMPUTER INDUSTRY?

          4   A.  WELL, I MEAN, I THINK IT'S BEEN A FUNDAMENTAL BUILDING

          5   BLOCK.  I REALLY THINK THAT UNIX -- UNIX HAS BEEN -- IF I

          6   HAD TO PICK OUT ONE THING THAT MADE A FUNDAMENTAL

          7   DIFFERENCE, IT WAS THAT UNIX -- BECAUSE THERE A WHOLE

          8   GENERATION OF COMPUTER SCIENTISTS REALLY LEARNED TO WORK ON

          9   THEIR SORT OF OWN COMPUTER.  YOU FELT LIKE YOU HAD YOUR OWN

         10   PDP-11.

         11             AND SO THEN OUT OF UNIX CAME, YOU KNOW, THE IDEAS

         12   OF CP/M AND MS-DOS.  THIS IDEA OF STANDARD OPERATING SYSTEMS

         13   HAS HAD A PROFOUND EFFECT ON THE INDUSTRY AND OPENED UP THE

         14   INDUSTRY.

         15   Q.  CAN YOU EXPLAIN TO THE COURT WHY YOU SAY THAT?

         16   A.  BECAUSE IT ALLOWED A PLATFORM TO WHICH EVERY INDIVIDUAL

         17   THAT FELT LIKE THEY COULD ADD VALUE, CAN ADD VALUE.  TODAY,

         18   THERE IS NO BARRIER TO BEING AN ENTREPRENEUR IN THE SOFTWARE

         19   BUSINESS.  YOU CAN GO OUT AND WRITE CODE AND CREATE A

         20   SOLUTION.

         21             THE NET HAS MADE THIS EVEN EASIER TO DO BECAUSE

         22   YOU CAN WRITE, YOU KNOW, HTML APPLICATIONS AND SET UP A WEB

         23   SITE.  SO I THINK THAT WHAT STARTED IN, I THINK, PROBABLY

         24   THE '70S WITH UNIX AND WITH THE WORK THAT BILL JOY DID AT

         25   BERKELEY, AND OUT OF THAT WHAT GARY KILDALL DID, AND THEN
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          1   BILL GATES -- THEY LAID A PLATFORM FOR AN INDUSTRY THAT'S

          2   BUILT ON STANDARDS.  AND THE FACT THAT THERE'S ONE STANDARD

          3   IS AN IMMENSE VALUE IN THE PARTICULAR SEGMENTS OF THE

          4   INDUSTRY.

          5             SYMANTEC DID SOME STUFF FOR THE PILOT.  AND OTHER

          6   COMPANIES DO.  I THINK EVERYONE SEES HAND-HELD AS A HUGE

          7   OPPORTUNITY.  ONE OF THE THINGS WE STRUGGLED WITH WAS TRYING

          8   TO DECIDE WHAT TO DO WITH THE VAST NUMBER OF DIFFERENT

          9   CONFIGURATIONS.  AND WE ALL SECRETLY HOPE FOR ONE OR TWO

         10   STANDARDS IN "HAND-HELD" THAT MAKES IT EASIER TO DEVELOP

         11   APPLICATIONS, GOING BACK TO YOUR '79, WHERE YOU HAD TO PUT

         12   ENERGY INTO ALL THESE DIFFERENT PLATFORMS.  AND ALL THAT

         13   WORK THEN DOESN'T ADD MORE VALUE TO THE CUSTOMER.  AND SO

         14   THE STANDARD PLATFORM MEANS THE MORE THE ENERGY IS FOCUSED

         15   ON VALUE TO THE CUSTOMER.

         16             THE COURT:  WOULD THIS BE APPROPRIATE TIME FOR A

         17   MID-MORNING RECESS?

         18             MR. HOLLEY:  YES, YOUR HONOR.

         19             THE COURT:  ALL RIGHT.

         20             (A RECESS WAS TAKEN.)

         21             (AFTER RECESS.)

         22   BY MR. HOLLEY:

         23   Q.  MR. EUBANKS, BEFORE THE BREAK WE WERE TALKING ABOUT

         24   STANDARD OPERATING SYSTEMS.  YOU HAVE OCCASIONALLY REFERRED

         25   TO DE FACTO STANDARDS IN THE PERSONAL COMPUTER INDUSTRY AS

                                                                              48

          1   NATURAL MONOPOLIES, IS THAT CORRECT?

          2   A.  YES.  I USED THAT TERM IN AN OP-ED PIECE FOR, I BELIEVE,

          3   THE NEW YORK TIMES.

          4   Q.  AND COULD YOU EXPLAIN TO THE COURT WHAT YOU MEANT WHEN

          5   YOU SAID THAT?

          6   A.  WELL, I FIRST WANT TO APOLOGIZE.  I AM NEITHER A LAWYER,

          7   NOR AN ECONOMISTS.  SO IN THIS CONTEXT OF THIS COURTROOM, I

          8   CERTAINLY WASN'T INTENDING TO USE THE TERM IN ANY CONTEXT

          9   LIKE THAT.  I WAS THINKING IN TERMS OF THE FACT THAT -- AS

         10   WHEN IBM INTRODUCED THE P.C., THEY HAD THREE CHOICES.  ONE

         11   OPERATING SYSTEM EMERGED TO BE THE STANDARD.

         12             IN THE ACADEMIC COMMUNITY, UNIX EMERGED TO BE THE

         13   STANDARD.  SO UNIX IS AN EXAMPLE OF A NATURAL MONOPOLY.  IN

         14   THE SENSE I WAS USING IT, WINDOWS IS AN EXAMPLE OF THAT.

         15   BECAUSE THE DEVELOPER COMMUNITY SEEMS TO CENTER ON A

         16   PLATFORM, IT BECOMES THIS BASIS TO BUILD ON.  UNFORTUNATELY,

         17   THESE ARE SHORT-LIVED BENEFITS, BUT IT CERTAINLY CREATES

         18   THAT PLATEAU FOR SOME PERIOD OF TIME.

         19   Q.  WHY DO YOU SAY THAT THE PLATEAU IS SHORT-LIVED?

         20   A.  WELL, FROM WHAT WE TALKED ABOUT BEFORE, THESE INFLECTION

         21   POINTS CHANGE AND DRIVE TO A NEW ENVIRONMENT.  SO WINDOWS 95

         22   AND WINDOWS 98 ARE VERY, VERY DIFFERENT PRODUCTS THAN

         23   WINDOWS 3, WHICH IS VERY DIFFERENT THAN DOS, WHICH IS VERY

         24   DIFFERENT THAN CP/M.

         25   Q.  IN YOUR VIEW, MR. EUBANKS, BASED ON YOUR EXPERIENCE IN
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          1   THE SOFTWARE INDUSTRY SINCE THE MID-1970'S, WOULD IT BE A

          2   GOOD IDEA OR A BAD IDEA FOR THE GOVERNMENT TO REGULATE

          3   OPERATING SYSTEMS WHEN THEY BECOME STANDARD?

          4   A.  I DON'T KNOW HOW COMFORTABLE I AM WITH THE WORD

          5   "REGULATE" AND ALL THAT MIGHT IMPLY.  I REALLY THINK THAT

          6   THE GOVERNMENT'S FOCUS ON TRYING TO DEVELOP AND DESIGN AN

          7   OPERATING SYSTEM WOULD BE MISAPPLIED.

          8             I MEAN THE GOVERNMENT CAN DO TREMENDOUS BENEFIT IN

          9   THIS INDUSTRY IN HELPING US TRANSITION INTO THE INFORMATION

         10   AGE AND DOMINATE THE INFORMATION AGE A UNITED STATES

         11   ECONOMY.  I DON'T THINK DESIGNING OPERATING SYSTEMS AND

         12   CREATING A BUREAUCRACY TO DESIGN OPERATING SYSTEMS WOULD BE

         13   DO ANYTHING GOOD FOR THE INDUSTRY, THE COUNTRY OR THE

         14   ECONOMY.  I REALLY CAN'T IMAGINE WHAT THAT MIGHT BE.

         15   Q.  THERE HAVE BEEN SUGGESTIONS MADE AT THIS TRIAL,

         16   MR. EUBANKS, THAT WHAT SOFTWARE DEVELOPERS SHOULD DO, WHO

         17   ARE RELYING ON INTERNET EXPLORER COMPONENTS IN WINDOWS 98,

         18   IS SHIP THOSE COMPONENTS ALONG WITH THEIR OWN PRODUCTS?

         19             THE COURT:  I AM SORRY.  TO DO WHAT?

         20   BY MR. HOLLEY:

         21   Q.  SHIP THOSE COMPONENTS ALONG WITH THEIR OWN PRODUCTS.

         22             BASED ON YOUR EXPERIENCE AT SYMANTEC, IS THAT A

         23   FEASIBLE ALTERNATIVE FOR A SOFTWARE DEVELOPER?

         24   A.  I GUESS ANYTHING IS POSSIBLE IN LIFE, BUT IT'S HIGHLY

         25   UNDESIRABLE TO BE SHIPPING THIRD-PARTY COMPONENTS AND TRYING
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          1   TO THEN INTEGRATE THEM TOGETHER ON THE FLY AS THE CUSTOMER

          2   INSTALLS APPLICATIONS.  THAT'S A RECIPE FOR A PROBLEM.

          3             I WOULD IMAGINE THAT MANY OF YOU IN THIS ROOM HAVE

          4   INSTALLED A PIECE OF SOFTWARE ON A COMPUTER AND HAD LESS

          5   THAN A GREAT OUTCOME FROM THAT EXPERIENCE.  AND IT IS OFTEN

          6   BECAUSE YOU HAVE OUTDATED DEVICE DRIVERS AND THEN YOU HAVE

          7   TO DEAL WITH WHICH VERSION OF THIS COMPONENT IS REALLY THE

          8   RIGHT VERSION TO HAVE.

          9             I THINK ONE OF THE GREAT BENEFITS OF STANDARD

         10   OPERATING SYSTEMS IS THAT IT'S AS STANDARD AS POSSIBLE, AND

         11   BREAKING IT INTO LITTLE BUILDING BLOCKS AND SAYING, "WELL,

         12   YES, I CAN REASSEMBLE THESE BUILDING BLOCKS AT THE

         13   CUSTOMERS' REQUEST" -- I HAVEN'T MET MANY CUSTOMERS WHO

         14   REALLY WANT THAT.  IT CAUSES HUGE AMOUNTS OF SUPPORT BURDEN.

         15             THE THING ABOUT THESE COMPONENTS THAT MAYBE WASN'T

         16   CLEAR IN THE API DISCUSSION IS THAT YOU CAN ALWAYS GO AROUND

         17   THESE AND DO YOUR OWN THING.  I MEAN YOU'RE NOT CONSTRAINED

         18   TO USE THEM.  IT'S JUST THE FACT THAT IF YOU DO USE THEM,

         19   IT'S A KNOWN QUANTITY AND YOU CAN COUNT ON IT BEING THERE.

         20             A VERY QUICK EXAMPLE.  EARLY ON, MANY OF US WERE

         21   FORCED TO SHIP BROWSERS OR COMPONENTS OF BROWSERS WITH OUR

         22   PRODUCTS BECAUSE YOU COULDN'T COUNT ON A BROWSER BEING

         23   THERE.  AND THIS WAS A HIGH-SUPPORT LOAD FOR COMPANIES TO

         24   TRY TO SUPPORT THE INSTALLATION.  OFTEN THEY WERE NOT THE

         25   LATEST VERSIONS.
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          1             THE FACT THAT TODAY YOU CAN COUNT ON EVERY

          2   CUSTOMER HAVING A BROWSER HAS BEEN A HUGE ADVANTAGE IN THE

          3   BUSINESS FROM A PRACTICAL STANDPOINT, AND THE BARRIER TO

          4   ENTRY FOR A NEW COMPANY IS REDUCED SIGNIFICANTLY FROM THAT,

          5   BECAUSE IMAGINE HAVING A BRAND NEW COMPANY HAVE TO GO

          6   THROUGH JUST THE BUSINESS LEGAL NEGOTIATION TO GET THE RIGHT

          7   TO SHIP IT.

          8             I MEAN I CAN TELL YOU SYMANTEC HAD IN-HOUSE SIX

          9   LAWYERS -- I MEAN PEOPLE DOING THESE KINDS OF THINGS ALL THE

         10   TIME.  AND SO FOR A SMALL START-UP TO GET STARTED, THE MORE

         11   STANDARD THE SYSTEM, THE EASIER ENTRY IT IS INTO THIS

         12   BUSINESS.  AND SINCE BROWSERS -- I USE THAT AS AN EXAMPLE

         13   BECAUSE ONE OF THE COMPONENTS SYMANTEC HAD FOR AWHILE

         14   SHIPPED WAS AN HTML RENDERING ENGINE MICROSOFT MADE

         15   AVAILABLE TO SHIP.  NETSCAPE DIDN'T HAVE AN EQUIVALENT

         16   COMPONENT.  SO WE SHIPPED MICROSOFT'S.

         17             WE HAD TO NEGOTIATE THE AGREEMENT.  OF COURSE, IT

         18   WAS INTELLECTUAL PROPERTY.  WE HAD TO HAVE A CONTRACT.  WE

         19   HAD TO HAVE IT REVIEWED.

         20             MICROSOFT ALSO HAS A VERY EXTENSIVE LEGAL

         21   DEPARTMENT.  SO WE HAD TO GO THROUGH THIS WHOLE PROCESS JUST

         22   TO SHIP THIS COMPONENT SO THAT WE COULD MAKE THAT PART OF

         23   THE PRODUCT WORK.

         24   Q.  HOW, IF AT ALL, MR. EUBANKS, DO SOFTWARE DEVELOPERS,

         25   LIKE SYMANTEC, BENEFIT FROM KNOWING THAT THE SERVICES THAT

                                                                              52

          1   THEY CALL UPON IN WINDOWS WILL BE IN EACH AND EVERY COPY OF

          2   WINDOWS DISTRIBUTED BY A COMPUTER MANUFACTURER?

          3   A.  WELL, BECAUSE IT'S WINDOWS.  I MEAN THAT'S WHAT WINDOWS

          4   IMPLIES.  I MEAN ARE YOU SAYING -- I AM SORRY.

          5   Q.  MAYBE ANOTHER WAY TO ASK THE QUESTION IS HOW, IF AT ALL,

          6   WOULD SYMANTEC BE DISADVANTAGED IF PARTICULAR COMPUTER

          7   MANUFACTURERS WERE PERMITTED TO DELETE PORTIONS OF THE

          8   OPERATING SYSTEM THAT SYMANTEC WAS RELYING UPON?

          9   A.  IT WOULD DEPEND A LOT ON WHAT THE PORTIONS WERE, BUT IF

         10   THE API SET WASN'T COMPLETE, IT WOULD BE A DISASTER.  I MEAN

         11   I CAN'T EVEN ENVISION WHAT ONE MIGHT GO THROUGH, YOU KNOW,

         12   BECAUSE NOW YOU'RE TRYING -- THE CUSTOMER IS THERE.  THEY

         13   ARE INSTALLING THE PRODUCT.  YOU'RE NOT THERE.  IT'S NOT

         14   LIKE AN ENTERPRISE SOFTWARE WHERE YOU HAVE GOT SOMEONE THERE

         15   HELPING YOU.  YOU'RE THERE DOING THIS AND NOW YOU HAVE TO

         16   SORT OF FIGURE OUT WHAT API'S ARE PRESENT AND WHAT AREN'T,

         17   AND WHAT COMPONENTS ARE PRESENT AND WHAT AREN'T, AND SORT

         18   THAT OUT WITH A PERSON.

         19             I MEAN PEOPLE HAVE REAL WORK TO DO.  THEY WANT

         20   THIS STUFF TO WORK.  THEY WANT TO TURN IT ON AND HAVE IT

         21   WORK.  AND SO I DON'T THINK BREAKING IT UP THAT WAY WOULD BE

         22   BENEFICIAL TO ANYONE.

         23   Q.  YOU REFERRED EARLIER, MR. EUBANKS, TO A PRODUCT THAT WAS

         24   DEVELOPED BY SYMANTEC IN THE EARLIER YEARS CALLED "Q&A."

         25   CAN YOU TELL THE COURT WHAT Q&A WAS?
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          1   A.  Q&A WAS A PRODUCT THAT RAN ON DOS THAT INCLUDED AN

          2   INTEGRATED FILE MANAGER, A LITTLE DATABASE -- A FLAT-FILE

          3   DATABASE, IT'S CALLED -- A WORD PROCESSOR AND A REPORT

          4   WRITER.  IT WAS TARGETED TO COMPETE WITH A COMPANY CALLED

          5   SOFTWARE PUBLISHING THAT HAD PFS FILE, REPORT, AND WRITE --

          6   THREE INDIVIDUAL PRODUCTS.

          7             SO OUR BUSINESS PLAN WAS TO TAKE AND BUILD A

          8   PRODUCT THAT INCORPORATED ALL THREE OF THOSE INTO ONE

          9   INTEGRATED PRODUCT AND GIVE A COMMON USER INTERFACE TO THE

         10   CUSTOMER, AND THEN WE WENT UP AGAINST -- WHICH AT THE TIME

         11   WAS ONE OF THE LARGEST COMPANIES IN THE INDUSTRY -- SOFTWARE

         12   PUBLISHING, AND COMPETE WITH THEM WITH THIS INTEGRATED

         13   SOLUTION CALLED Q&A.

         14   Q.  WHY DID YOU DECIDE TO INTEGRATE THE FUNCTIONALITY THAT

         15   HAD BEEN IN PFS -- IN THE THREE PFS PRODUCTS -- INTO A

         16   SINGLE PRODUCT CALLED Q&A?

         17   A.  WE THOUGHT WE COULD GIVE THE CUSTOMER FAR BETTER

         18   FUNCTIONALITY, MORE USABILITY, AND SELL IT TO THEM FOR LESS

         19   MONEY THAN THEY WERE BUYING THE THREE INDIVIDUAL PRODUCTS.

         20   WE MADE IT COMPLETELY COMPATIBLE WITH THE OLD PRODUCT SO

         21   THEY COULD UPGRADE TO IT CONVENIENTLY.

         22   Q.  DO YOU SEE MICROSOFT'S INCLUSION OF NEW FUNCTIONALITY IN

         23   WINDOWS AS DISTINGUISHABLE FROM MICROSOFT'S INCLUSION OF

         24   MCAFEE'S ANTIVIRUS UTILITY IN THE WINDOWS 98 PLUS PACK?

         25             THE COURT:  WOULD YOU ASK THAT AGAIN?
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          1             MR. HOLLEY:  YES, YOUR HONOR.

          2   BY MR. HOLLEY:

          3   Q.  MR. EUBANKS, DO YOU SEE MICROSOFT'S INCLUSION OF

          4   FUNCTIONALITY, SUCH AS WEB-BROWSING FUNCTIONALITY IN

          5   WINDOWS, AS DISTINGUISHABLE FROM SHIPPING MCAFEE'S ANTIVIRUS

          6   UTILITY IN THE WINDOWS 98 PLUS PACK?

          7   A.  I THINK THAT MICROSOFT HAS THE RIGHT TO EXPAND AND

          8   EXTEND THE OPERATING SYSTEM WHERE THEY SEE FIT.  IF THEY

          9   DECIDE THAT ANTIVIRUS -- SOME LEVEL OF ANTIVIRUS SOLUTION IS

         10   NECESSARY, THEN I THINK THEY HAVE EVERY RIGHT TO DO THAT.

         11             JUST BECAUSE SYMANTEC WAS IN THE ANTIVIRUS

         12   BUSINESS DIDN'T GIVE US A LOCK ON THAT MARKET AND PREVENT

         13   OTHER PEOPLE FROM ENTERING IT, INCLUDING MICROSOFT.

         14             WHAT I HAVE BEEN PUBLIC -- NOT PUBLIC UNTIL THIS

         15   TRIAL -- BUT WHAT I HAVE BEEN PRIVATELY ARGUING WITH

         16   MICROSOFT WAS THAT THEIR TENDENCY TO DO MARKETING -- TO LOOK

         17   AT COMPETITORS AND TRY TO SORT OF GIVE FAIR SHARE TO EACH

         18   ONE ON MARKETING PROGRAMS, THAT IT WOULD BE BETTER JUST TO

         19   NOT DO ANY OF THOSE.

         20             SO THE THING THAT YOU PREFERRED TO, THE PLUS

         21   PACK -- THIS IS A SEPARATE PRODUCT THAT MICROSOFT SELLS.

         22   THE PURPOSE OF THE PLUS PACK IS TO GIVE PEOPLE FEATURES THAT

         23   THEY DON'T WANT TO BE IN WINDOWS, IN GENERAL, BECAUSE THEY

         24   REQUIRE VERY SPECIFIC HARDWARE, BUT THEY WANT TO BE

         25   AVAILABLE FOR PEOPLE WHO HAVE THAT SPECIFIC HARDWARE.
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          1             AS A MARKETING PROGRAM TO ENHANCE THE SALE OF

          2   THAT, THEY DECIDED TO INCLUDE AN ANTIVIRUS SOLUTION, WHAT I

          3   THINK QUICKLY BECAME AN OUTDATED SOLUTION, BUT I GUESS

          4   SYMANTEC AND NETWORK ASSOCIATES HAVE ARGUED WHETHER IT WAS

          5   OUTDATED OR NOT.

          6             BUT THAT WAS INCLUDED IN THE PLUS PACK.  SO THEN

          7   SOME OTHER TIME THEY WOULD INCLUDE PROBABLY ONE OF OUR

          8   PRODUCTS.

          9             I HAVE ARGUED WITH THEM, "JUST KEEP THE LEVEL

         10   PLAYING FIELD.  JUST DON'T DO IT AS A MARKETING PROGRAM.  IF

         11   YOU WANT TO PUT IT IN THE OPERATING SYSTEM, AND THAT'S A

         12   BASIC FEATURE YOU WANT TO COMMIT TO CUSTOMERS LONG-TERM,

         13   THAT'S A DIFFERENT ISSUE."

         14             THEY DID THAT WITH ANTIVIRUS AT ONE POINT, AND IT

         15   DIDN'T WORK OUT FOR THEM, AND THEY DECIDED IT WASN'T A GOOD

         16   BUSINESS DECISION AND REMOVED IT.  WE SURVIVED THAT AND

         17   FLOURISHED.  AND I AM SURE WE WOULD SURVIVE IT AGAIN.

         18             THE POINT ABOUT THE PLUS PACK, THOUGH, WAS THE

         19   DIFFERENCE BETWEEN MARKETING PROGRAMS WHERE THEY HAVE ALWAYS

         20   TOLD US THEY DON'T WANT TO FAVOR ONE COMPETITOR OVER ANOTHER

         21   IN MARKETING PROGRAMS.  AND MY ARGUMENT, WHICH IS A LITTLE

         22   UNUSUAL, I THINK, WAS, "HEY, JUST DON'T DO ANY OF THOSE

         23   KINDS OF THINGS SO YOU DON'T GET INTO THIS CONSTANT BATTLE

         24   OF COMPETITORS YELLING AND SCREAMING AND TRYING TO GET AN

         25   UNFAIR ADVANTAGE."
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          1             THAT WAS WHAT ALL THAT DISCUSSION ABOUT THE

          2   PLUS PACK WITH BRAD CHASE IN THOSE E-MAILS WAS ABOUT.

          3   Q.  WHEN MICROSOFT INCLUDED MCAFEE'S ANTIVIRUS SOFTWARE IN

          4   THE WINDOWS 98 PLUS PACK, WAS SYMANTEC ABLE TO CONTINUE

          5   COMPETING IN THAT BUSINESS?

          6   A.  OF COURSE.  OF COURSE WE WERE, AND WE HAVE DONE VERY

          7   WELL IN THE LAST 18 MONTHS.  I MEAN THAT'S ONE OF MANY,

          8   MANY, MANY MARKETING PROGRAMS THAT YOU DO.  I MEAN IT WAS A

          9   NICE PROGRAM, BUT IT WAS JUST ONE OF MANY, MANY.

         10             AND OUR PRIMARY MARKETING EFFORT WAS THROUGH

         11   RETAIL CHANNELS, WORKING WITH PEOPLE LIKE COMP-USA, OFFICE

         12   DEPOT, STAPLES, AND THOSE KINDS OF -- BEST BUY.

         13   Q.  THE GOVERNMENT'S ECONOMIC EXPERTS IN THIS CASE HAVE

         14   SUGGESTED THAT THE DISTRIBUTION THAT IS ACHIEVED BY HAVING

         15   SOMETHING INCLUDED IN WINDOWS DICTATES WHETHER THAT PRODUCT

         16   WILL BE SUCCESSFUL IN THE MARKETPLACE.

         17             DOES THAT COMPORT WITH YOUR EXPERIENCE,

         18   MR. EUBANKS, IN THE SOFTWARE INDUSTRY?

         19   A.  NO, NOT REALLY.  NO, NOT AT ALL.  I MEAN I AM TRYING

         20   HARD HERE TO THINK OF EXAMPLE OF WHERE THAT HAS REALLY HAD

         21   AN IMPACT.

         22             WINDOWS HAS ALWAYS HAD A WORD PROCESSOR.  IT

         23   HASN'T HURT THE BUSINESS FOR MICROSOFT WORD.  WINDOWS HAS

         24   ALWAYS HAD -- NOT ALWAYS -- ON AND OFF HAS HAD SOME SORT OF

         25   FAX CAPABILITY.  IT HASN'T HURT THE WINFAX BUSINESS WHEN IT
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          1   WAS AT DELRINA AND THEN AFTER SYMANTEC BOUGHT IT.

          2             THOSE ARE THINGS I KNOW ABOUT PERSONALLY.  IT

          3   DIDN'T IMPACT THE ANTIVIRUS BUSINESS WHEN IT WAS INCLUDED IN

          4   DOS.

          5             I DON'T WANT TO MAKE THE IMPLICATION THAT WE

          6   ENCOURAGE THAT, BUT I THINK THAT IT'S A MARKETING DECISION

          7   THAT YOU LIVE WITH IN BUSINESS, AND I THINK IT HAS PROVED TO

          8   BE LESS EFFECTIVE THAN PEOPLE IMAGINE, AND IT'S GETTING LESS

          9   AND LESS EFFECTIVE BECAUSE IF THERE IS ANY ADVANTAGE, IT IS

         10   JUST THE ANOINTMENT OF MICROSOFT AND THAT ANOINTMENT DOESN'T

         11   PROVE TO BE AS VALUABLE IN THE MARKETPLACE AS MAYBE PEOPLE

         12   THOUGHT IT WOULD BE.

         13   Q.  MR. EUBANKS, OTHER THAN HAVING YOUR PRODUCT INCLUDED

         14   WITH A MICROSOFT PRODUCT, WHAT OTHER DISTRIBUTION CHANNELS

         15   ARE AVAILABLE TO YOU FOR GETTING YOUR PRODUCT INTO THE HANDS

         16   OF CONSUMERS?

         17   A.  WELL, REMEMBER THAT THE PLUS PACK DEAL IS YOU GIVE IT TO

         18   THEM FREE TO INCLUDE ON THERE AS A PROMOTION.  SO WE ALL

         19   HAVE OUR PRODUCTS FREE ON THE WEB.  SO IT REALLY IS SORT OF

         20   LIMITED VALUE TO DO THOSE THINGS ANYWAY, BECAUSE EVERY

         21   PRODUCT FROM MOST COMPANIES CAN BE DOWNLOADED.  BUT

         22   CERTAINLY ANY OF YOU WHO DON'T HAVE NORTON ANTIVIRUS CAN

         23   DOWNLOAD A FULL, COMPLETELY FUNCTIONAL VERSION FROM THE WEB

         24   AND TRY IT FOR 30 TO 60 DAYS -- WHATEVER THE CURRENT

         25   PROMOTION IS.  AND MOST COMPANIES DO THIS.
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          1             SO MOST PRODUCTS TODAY, YOU DON'T HAVE TO GO OUT

          2   AND BUY IT TO TRY IT.  YOU CAN DOWNLOAD IT AND TRY OUT A

          3   COMPLETELY FUNCTIONAL PRODUCT.

          4             THERE ARE ALSO TREMENDOUS PROMOTION OPPORTUNITIES

          5   THROUGH RETAIL, THROUGH CATALOGS.  SO THIS IS VERY MUCH OF A

          6   MARKETING BUSINESS AT RETAIL.

          7             IN CORPORATE -- IN THE CORPORATE MARKETPLACE, THEY

          8   DON'T BUY BUNDLED PRODUCTS.  THIS HAS NO IMPACT ON THAT BIG

          9   PART OF THE MARKET.  A CORPORATION DECIDES WHAT THEY WANT ON

         10   THEIR MACHINES, AND THAT'S WHAT THEY PUT ON THE MACHINES.

         11   THEY LITERALLY WRITE THE IMAGE ONTO THE MACHINE ACROSS THE

         12   WHOLE HARD DISK.  AND THEY WANT TO CONTROL WHAT'S ON THERE.

         13             I MEAN FOR A LARGE CORPORATION, HAVING THINGS

         14   BUNDLED IS NOT VIEWED AS A GREAT BENEFIT BECAUSE THEY HAVE

         15   TO END UP SUPPORTING THE STUFF.  SO IN THE CORPORATE MARKET,

         16   NO ADVANTAGE IN BUNDLING.  YOU SELL THAT TO THE CORPORATION.

         17   THEY ADOPT THE STANDARD AND INCLUDE IT.

         18             IN THE RETAIL SPACE, LOTS OF DIFFERENT PROMOTION

         19   OPPORTUNITIES -- THE MAJORITY OF THEM ARE THROUGH STANDARD

         20   RETAIL DISTRIBUTION, ALTHOUGH MORE AND MORE OF THAT'S MOVING

         21   TO THE WEB WHERE PEOPLE ARE BUYING NOW ON THE WEB.  AND THE

         22   FINAL POINT, ALL PRODUCTS FROM MOST COMPANIES ARE AVAILABLE

         23   ONLINE TO DOWNLOAD AND TRY OUT.

         24   Q.  MR. EUBANKS, I'D LIKE TO MOVE TO A SLIGHTLY DIFFERENT

         25   TOPIC NOW.  IN YOUR EXPERIENCE AT SYMANTEC FOR THE 15 YEARS
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          1   THAT YOU WERE THE C.E.O., DID MICROSOFT PROVIDE SYMANTEC

          2   WITH ACCESS TO THE INFORMATION THAT SYMANTEC NEEDED TO BUILD

          3   PRODUCTS ON TOP OF MICROSOFT OPERATING SYSTEMS?

          4   A.  ABSOLUTELY, AS DID ALL THE OPERATING SYSTEM VENDORS.

          5   MICROSOFT WAS PARTICULARLY GOOD AT PROVIDING THAT

          6   INFORMATION -- NOT TO SYMANTEC PER SE, BUT TO THE INDUSTRY.

          7   AND WE CERTAINLY GOT WHAT WE NEEDED AND GOT VERY GOOD

          8   COOPERATION.

          9   Q.  WAS THERE EVER ANY OCCASION DURING YOUR TENURE AS THE

         10   CHIEF EXECUTIVE OFFICER OF SYMANTEC WHERE SYMANTEC WAS

         11   UNABLE TO GET INFORMATION IT NEEDED TO MAKE ITS PRODUCTS

         12   WORK ON MICROSOFT OPERATING SYSTEMS?

         13   A.  NOTHING COMES TO MIND.  I AM NOT SAYING THAT SOMEWHERE

         14   THERE ISN'T AN E-MAIL WHERE ONE OF OUR MANAGERS FELT LIKE

         15   THEIR RESPONSE COULD BE FASTER.  I WILL GRANT THAT MUST

         16   EXIST, BUT IN MY OWN PERSONAL EXPERIENCE, MICROSOFT HAD A

         17   VERY LONG-TERM COMMITMENT TO GIVING YOU ADVANCED INFORMATION

         18   ABOUT OPERATING SYSTEMS TO HELP YOU DEVELOP PRODUCTS.  AND

         19   THEY WERE VERY ABOVE-BOARD IN THAT.

         20   Q.  HOW DID SYMANTEC'S EXPERIENCE IN DEALING WITH MICROSOFT

         21   COMPARE TO ITS EXPERIENCE IN DEALING WITH SUN MICROSYSTEMS

         22   AS DEVELOPER OF JAVA TOOLS?

         23   A.  SUN AND MICROSOFT ARE VERY DIFFERENT COMPANIES.  SO

         24   DEALING WITH THEM WAS A VERY DIFFERENT PROCESS.

         25             NO COMPANY IN THE INDUSTRY, OVER THE 15 YEARS THAT

                                                                              60

          1   I WAS AT SYMANTEC, HAD A BETTER RECORD OF GENUINELY WORKING

          2   WITH DEVELOPERS THAN MICROSOFT.  ALL COMPANIES WERE ABLE TO

          3   WORK WITH DEVELOPERS AND GET US INFORMATION.

          4             I REALLY THINK -- AND I REALLY DO BELIEVE THIS

          5   SINCERELY -- THAT MICROSOFT HAD THE BEST PROGRAM AND

          6   COMMITMENT TO HELPING DEVELOPERS BECAUSE IT STARTED OUT AS A

          7   COMPANY THAT WROTE LANGUAGES FOR DEVELOPERS, AND I THINK

          8   THAT DEVELOPERS BEING SUCCESSFUL WAS WHAT BUILT MICROSOFT.

          9   AND I THINK THEIR EARLY MANAGEMENT HAD THAT INGRAINED IN

         10   THEM -- THE IMPORTANCE OF WORKING WITH DEVELOPERS.

         11             AND I HAVE FRIENDS WHO HATE IT WHEN I SAY THAT

         12   BECAUSE IT'S NOT FASHIONABLE, BUT I REALLY THINK THEY DID A

         13   GREAT JOB OF THAT.  AND THAT WAS MY OWN PERSONAL EXPERIENCE.

         14   Q.  HOW DID SYMANTEC'S EXPERIENCE IN DEALING WITH APPLE AS A

         15   DEVELOPER OF MACINTOSH APPLICATIONS COMPARE TO ITS

         16   EXPERIENCE IN DEALING WITH MICROSOFT AS A DEVELOPER OF

         17   WINDOWS APPLICATIONS?

         18   A.  WELL, APPLE IS ALSO A VERY DIFFERENT COMPANY THAN

         19   MICROSOFT.  YOU KNOW, IT DEPENDS -- APPLE HAS CHANGED A LOT

         20   OVER THE YEARS.  I ALWAYS -- I THINK ONE OF APPLE'S HISTORIC

         21   PROBLEMS HAS BEEN THAT IT IS LIKE SHAKING HANDS WITH AN

         22   OCTOPUS.  YOU JUST DON'T KNOW WHERE TO START AND YOU CAN'T

         23   WATCH YOUR BACK WHILE YOU'RE DOING IT.

         24             I MEAN THEY ARE AN EXTREMELY COMPLEX COMPANY TO

         25   WORK WITH, AND AN AGREEMENT AT ONE POINT MIGHT BE A NEGATIVE
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          1   AT ANOTHER POINT IN THE ORGANIZATION.  AND I THINK THAT HURT

          2   APPLE.

          3             I MEAN THERE IS A REASON WHY FORTUNE'S COVER OF

          4   THE TEN FAILED C.E.O.'S, THREE OF THEM WERE FROM APPLE.

          5   THAT IS AN ASTOUNDING FACT FOR A COMPANY THAT HAS DONE AS

          6   GREAT AS IT HAS.

          7             AND I AM NOT REFLECTING CURRENTLY.  I THINK STEVE

          8   HAS MADE SOME FUNDAMENTAL IMPROVEMENT IN THIS AREA AT APPLE,

          9   BUT APPLE HAS BEEN DIFFICULT TO WORK WITH IN COMPARISON TO

         10   OTHER COMPANIES, AND I THINK MUCH MORE POLITICAL.  THEY WERE

         11   VERY CONCERNED WITH HOW MUCH YOU ENDORSED APPLE VERSUS THE

         12   BENEFIT YOU'RE GIVING TO THE CUSTOMER.

         13   Q.  AND JUST TO BE CLEAR, I THINK IT IS OBVIOUS FROM THE

         14   CONTEXT, BUT YOUR REFERENCE IN THAT ANSWER TO "STEVE" IS A

         15   REFERENCE TO WHOM?

         16   A.  I'M SORRY.  THANK YOU.  STEVE JOBS, THE CURRENT ACTING

         17   C.E.O.

         18   Q.  DO YOU STILL HAVE MR. HARRIS' WRITTEN DIRECT TESTIMONY

         19   UP THERE WITH YOU, SIR?

         20   A.  YES, I DO.

         21   Q.  I WOULD LIKE TO DIRECT YOUR ATTENTION TO PARAGRAPH 24,

         22   WHICH BEGINS ON THE BOTTOM OF PAGE 9 AND CARRIES OVER FOR

         23   JUST ONE SENTENCE ONTO THE TOP OF PAGE -- OR ONE FRAGMENT

         24   ONTO THE TOP OF PAGE 10.

         25             MR. HARRIS SAYS THAT IN HIS EXPERIENCE, CONSUMER

                                                                              62

          1   SOFTWARE VENDORS, SUCH AS INTUIT, HAVE NO PRACTICAL CHOICE

          2   BUT TO FOCUS SOFTWARE PRODUCT DEVELOPMENT PRIMARILY, IF NOT

          3   EXCLUSIVELY, ON SOFTWARE FOR USE WITH WINDOWS.

          4             DOES SYMANTEC CURRENTLY DEVELOP ONLY FOR WINDOWS?

          5   A.  THEY DIDN'T WHEN I LEFT.  I AM SURE THEY STILL DEVELOP

          6   FOR MULTIPLE PLATFORMS.

          7   Q.  WHY?

          8   A.  THIS IS AN ASTOUNDING STATEMENT, BY THE WAY, FOR A

          9   COMPANY THAT HAS DONE AN AWESOME JOB OF ACTUALLY MOVING

         10   THEIR APPLICATIONS TO THE WEB AND MAKING THEM INDEPENDENT OF

         11   THE OPERATING SYSTEM.

         12             ONE THING YOU CAN REALLY SAY INTUIT HAS DONE IS AN

         13   INCREDIBLE JOB OF EMBRACING THE WEB AND CREATING A WEB

         14   BUSINESS OPPORTUNITY.

         15             IF YOU ASK ME WHO THEY DEVELOP FOR, I WOULD SAY

         16   THAT'S WHAT INTUIT FOCUSES MOST OF THEIR DEVELOPMENT ON.  IF

         17   THE NARROW FOCUS IS WHAT PLATFORMS IS SOMEONE LIKELY TO --

         18   YOU KNOW, IF YOU DRAW A MARBLE OUT OF THE BAG, WHAT COLOR IS

         19   IT?  YES, IT IS PROBABLY COLORED "WINDOWS." THAT'S NOT NEWS.

         20             THE PLATFORM OF CHOICE FOR DEVELOPMENT IS

         21   SHIFTING, AND I THINK THAT INTUIT, SYMANTEC -- ALL OF US

         22   RECOGNIZE THAT, AND THAT'S WHERE WE'RE PUTTING A LOT OF OUR

         23   ENERGY AND EFFORT, TO DO DEVELOPMENT.  AND INTUIT IS A

         24   POSTER CHILD OF GREAT EXECUTION IN THAT REGARD.

         25   Q.  AT THE TIME YOU LEFT SYMANTEC IN APRIL OF THIS YEAR, WAS
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          1   SYMANTEC DEVELOPING ANY APPLICATIONS FOR THE APPLE

          2   MACINTOSH?

          3   A.  YES.  WE DEVELOP OUR UTILITIES FOR THE MAC AND HAVE FOR

          4   YEARS.  AS A MATTER OF FACT, THE FIRST UTILITIES WE EVER DID

          5   WERE FOR THE MAC.  THE FIRST COMMERCIAL ANTIVIRUS PRODUCT IN

          6   THE WORLD WAS A PRODUCT CALLED "SAM," THE SYMANTEC ANTIVIRUS

          7   FOR MAC.  AND WE SUPPORTED THE MAC FIRST AND HAVE NEVER QUIT

          8   SUPPORTING IT.

          9   Q.  WHY DIDN'T YOU STOP SUPPORTING THE MACINTOSH WHEN ITS

         10   MARKET SHARE DECLINED?

         11   A.  WELL, THERE WAS HEATED DEBATE ABOUT THAT INTERNALLY.

         12   THE REASON WE DIDN'T WAS TWO-FOLD.  ONE, I THINK I

         13   PERSONALLY HAD A BELIEF THAT APPLE WOULD SURVIVE AND,

         14   SECOND, WE HAD CUSTOMERS WHO DEPENDED ON IT.  AND SO WE

         15   CONTINUED TO SUPPORT IT.

         16             I SHOULD SAY THERE IS A THIRD POINT.  WE ALSO HAD

         17   EMPLOYEES WHO WERE VERY DEDICATED TO THE MAC, AND THEY

         18   WEREN'T GOING TO WORK ON WINDOWS.  SO THAT IS A FACTOR IN

         19   THIS.  PEOPLE ARE VERY LOYAL TO THE MAC, AND IF WE HAD DONE

         20   THAT, IT WOULD HAVE BEEN A BIG PAIN TO TRY TO DO THAT.

         21             IT WASN'T GOOD BUSINESS TO NOT SUPPORT IT, AND WE

         22   CONTINUED TO SUPPORT IT.  AND I BELIEVE THEY ARE SUPPORTING

         23   IT TODAY.  IT WOULD BE A VERY BAD IDEA TO QUIT DOING THAT.

         24   Q.  DOES SYMANTEC SUPPLY ANY UTILITIES FOR UNIX?

         25   A.  I THINK -- I DON'T KNOW IF THEY HAVE SHIPPED IT YET, BUT
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          1   THEY WERE DEVELOPING SOME ANTIVIRUS SOLUTIONS TO WORK WITH

          2   NOTES ON UNIX AND OTHER MAIL SERVERS ON UNIX.  I BELIEVE

          3   THEY ARE SHIPPING IT NOW.  I ACTUALLY DON'T KNOW FOR SURE.

          4   BUT, CLEARLY, THE POINT IS YOU HAVE TO -- IN THE ENTERPRISE,

          5   IN THE LARGE CORPORATIONS, YOU HAVE TO SUPPORT A MULTIPLE OF

          6   OPERATING SYSTEMS BECAUSE THAT'S WHAT'S THERE.

          7   Q.  I WOULD LIKE TO PLACE BEFORE THE WITNESS THE WRITTEN

          8   DIRECT TESTIMONY OF AVADIS TEVANIAN, JR., THE CHIEF

          9   TECHNOLOGY OFFICER OF APPLE COMPUTER.

         10             MR. EUBANKS, TAKE A LOOK, IF YOU WOULD, SIR, AT

         11   PARAGRAPH 20 OF DR. TEVANIAN'S WRITTEN DIRECT TESTIMONY,

         12   WHICH APPEARS AT PAGE 7.  AND I AM INTERESTED, IN

         13   PARTICULAR, IN THE SECOND SENTENCE OF THE PARAGRAPH, WHICH

         14   SAYS "MOST PROFESSIONAL DEVELOPERS ARE SIMPLY UNWILLING TO

         15   DEVELOP PROGRAMS FOR A NEW PLATFORM IN A WORLD DOMINATED BY

         16   MICROSOFT'S WINDOWS OPERATING SYSTEM."

         17             DOES THIS COMPORT WITH YOUR EXPERIENCE IN THE

         18   INDUSTRY?

         19   A.  AS I KEEP SAYING, I THINK MOST DEVELOPERS ARE PUTTING A

         20   KIND OF ENERGY INTO WEB-BASED DEVELOPMENT TODAY.  I THINK I

         21   HAVE MADE THAT POINT.

         22             THIS IS A COMMON APPLE THEME.  I THINK IT DEPENDS

         23   ON THE APPLICATION.  IT DEPENDS ON THE SOLUTION, BUT PEOPLE

         24   SUPPORT BOTH APPLE AND WINDOWS.  THEY HAVE IN THE PAST.

         25   THEY DO TODAY.  SO IT'S NOT TRUE THAT PEOPLE WON'T SUPPORT
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          1   APPLE.

          2             AS A SIDE ISSUE, PROFESSIONAL DEVELOPERS THAT ARE

          3   REFERENCED HERE -- A LOT OF THEM, AS I SAID, LOVE TO WORK ON

          4   MACINTOSH.

          5   Q.  DID SYMANTEC DEVELOP ANY PRODUCTS FOR IBM'S OS/2

          6   OPERATING SYSTEM?

          7   A.  YES.

          8   Q.  DOES SYMANTEC STILL DEVELOP PRODUCTS FOR OS/2?

          9   A.  YES.  THEY SHIP AN ANTIVIRUS PRODUCT FOR OS/2.

         10   Q.  I WOULD LIKE TO PLACE BEFORE THE WITNESS THE WRITTEN

         11   DIRECT TESTIMONY OF JOHN SOYRING OF THE IBM CORPORATION.

         12             MR. EUBANKS, TAKE A LOOK, IF YOU WOULD, SIR, AT

         13   PARAGRAPH 9 OF MR. SOYRING'S WRITTEN DIRECT TESTIMONY, WHICH

         14   APPEARS ON PAGE 4.

         15             HE SAYS HERE THAT OS/2 IS CAUGHT IN A VICIOUS

         16   CYCLE, AND THAT THE LIMITED NUMBER AND TYPE OF OS/2

         17   APPLICATIONS HAS RESULTED IN LIMITED DEMAND FOR OS/2, WHICH

         18   IN TURN HAS CAUSED THE NUMBER OF COPIES OF OS/2 THAT ARE

         19   BEING SHIPPED TO DECLINE.

         20             IS THIS CONSISTENT WITH YOUR UNDERSTANDING ABOUT

         21   WHAT HAPPENED TO OS/2 IN THE MARKETPLACE?

         22   A.  IT'S VERY CONSISTENT WITH MY EXPERIENCE THAT OS/2 HAS

         23   CERTAINLY NOT SUCCEEDED IN THE MARKETPLACE IN GENERAL.  IT

         24   HAS BEEN VERY STRONG IN SOME CORPORATE AREAS, SUCH AS

         25   BANKING, AND IN SOME INTERNATIONAL MARKETS, IT'S VERY
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          1   STRONG.

          2             IBM REALLY REFOCUSED IT TO TARGET IT VERY

          3   AGGRESSIVELY AT LARGE CORPORATIONS.  ACTUALLY, MY SUCCESSOR

          4   AT SYMANTEC DID THAT AT ONE OF HIS JOBS AT IBM AND DID AN

          5   EXTREMELY GOOD JOB OF GETTING -- TURNING OS/2 INTO A

          6   BUSINESS THAT WAS MUCH MORE SUCCESSFUL THAN IT HAD BEEN BY

          7   FOCUSING IT IN AREAS WHERE IT HAD VALUE TO CUSTOMERS.  AND I

          8   THINK TODAY IT IS STILL VERY STRONGLY ENTRENCHED IN A NUMBER

          9   OF LARGE FINANCIAL INSTITUTIONS.

         10   Q.  WHAT, IN YOUR VIEW, CAUSED OS/2 TO BE LESS SUCCESSFUL IN

         11   THE CONSUMER SEGMENT OF THE BUSINESS?

         12   A.  I THINK WHEN YOU'RE SORT OF A "ME, TOO" WITH A CLONE

         13   STRATEGY, AND YOU COME IN LATE, AND YOUR PRODUCT HAS SOME

         14   ISSUES WITH IT, THAT A LOT OF HIGH-PRICED MARKETING DOESN'T

         15   REALLY GET THE CONSUMER OVER.  IT JUST DIDN'T WORK.  I MEAN

         16   IT DIDN'T CAPTIVATE THE CONSUMER -- CERTAINLY NOT FOR LACK

         17   OF SPENDING ON IT.

         18             I THINK ONE OF THE THINGS THAT JOHN THOMPSON

         19   REALLY FIXED WHEN HE CAME INTO THE OS/2 AREA WAS TO GET SOME

         20   SANITY INTO THIS AND FOCUS IT WHERE IT COULD BE SUCCESSFUL.

         21             PEOPLE WANT TO PAINT THIS PICTURE OF THIS

         22   INVINCIBLE -- THE INVINCIBILITY OF WINNING, BUT THEN YOU

         23   HAVE GOT TO ASK, "WELL, THEN WHY DID ALL OF THESE SMART

         24   PEOPLE SPEND ALL OF THIS MONEY GOING RIGHT UP AGAINST IT AND

         25   SAYING PUBLICLY WEEK AFTER WEEK HOW SUCCESSFUL THEY WERE
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          1   GOING TO BE?"  I MEAN IT JUST SEEMS ILLOGICAL TO ME.

          2             WHAT HAPPENED WAS THEY WENT INTO A MARKET THEY

          3   THOUGHT THEY COULD WIN.  THEY DIDN'T HAVE THE RIGHT PRODUCT,

          4   AND THEY DIDN'T WIN.  END OF THE DAY.  BUT OS/2 HAS DONE

          5   VERY WELL IN OTHER MARKETS.  AND THAT'S WHY PEOPLE SUPPORT

          6   IT.

          7   Q.  WHAT DO YOU MEAN WHEN YOU SAY THAT IBM ADOPTED A CLONE

          8   STRATEGY?

          9   A.  YOU KNOW, IT HAS BEEN A WHILE, BUT I AM TRYING TO PULL

         10   OUT OF MY MIND THE NAME THEY CALLED IT FOR AWHILE.  THERE

         11   WAS A NAME FOR OS/2 IN THE CONSUMER MARKET.  I CAN'T THINK

         12   OF THE NAME THEY CALLED IT, BUT REALLY THEIR WHOLE STRATEGY

         13   SEEMED TO ME TO BE, "WELL, WE'RE JUST GOING TO COPY

         14   MICROSOFT'S API'S AND IMPLEMENT THEM.  AND WE HAVE SOME

         15   BENEFITS."  THEY HAD SOME ARTICULATED BENEFITS.

         16             I DON'T KNOW THAT THAT IS A GREAT BUSINESS

         17   STRATEGY IN ANY MARKET.  AND IT CERTAINLY ISN'T IN SOFTWARE.

         18   YOU KNOW, PEOPLE MAKE THEIR CHOICES AND THEY MOVE ON.

         19             AT THE TIME, THOUGH, IBM WAS ONE OF THE LARGEST

         20   P.C. MANUFACTURERS.  SO THEY CERTAINLY HAD A LOT OF

         21   PLATFORMS THEY COULD PUT OS/2 ON.

         22             MY RECOLLECTION IS THEY QUICKLY CHOSE TO PUT

         23   WINDOWS ON THERE, BUT THEY HAD A LARGE PART OF THE MARKET.

         24   THE CUSTOMERS WANTED WINDOWS BY THEN.  THERE WAS NO BIG

         25   DIFFERENTIATION.
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          1   Q.  COULD YOU EXPLAIN TO THE COURT, MR. EUBANKS, WHAT PEOPLE

          2   USED SYMANTEC'S VISUAL CAFE PRODUCT TO DO?

          3   A.  VISUAL CAFE IS A PROGRAMMING TOOL FOR PROGRAMMERS THAT

          4   ALLOWS YOU TO WRITE APPLICATIONS IN JAVA.  IT RUNS ON NT,

          5   WINDOWS 95 AND 98, BUT IT IS A TOOL TO CREATE A JAVA

          6   PROGRAM -- THE BEST TOOL TO CREATE A JAVA PROGRAM.

          7   Q.  THE PROGRAMS THAT ARE CREATED USING VISUAL CAFE -- WILL

          8   THEY ONLY RUN ON WINDOWS 95, WINDOWS 98 AND WINDOWS NT, LIKE

          9   VISUAL CAFE ITSELF?

         10   A.  NO.  ONE OF THE GREAT THINGS WITH JAVA IS THAT WHEN YOU

         11   CREATE A JAVA APPLICATION, IT WILL RUN ON ANY MACHINE THAT

         12   HAS A JAVA VIRTUAL MACHINE.  THAT WAS ONE OF SUN'S

         13   CONTRIBUTIONS.

         14             BILL JOY WAS REALLY THE SPIRIT BEHIND THIS, ONE OF

         15   THE GREAT SCIENTISTS AT SUN.  AND HE IS RIGHT ABOUT THIS.

         16   IF YOU CREATE AN APPLET, IT CAN RUN ON ANY MACHINE.  AND, OF

         17   COURSE, THAT IS PERFECT FOR THE WEB BECAUSE YOU DON'T KNOW

         18   WHEN YOU'RE DOWNLOADING SOMETHING, WHAT MACHINE IT'S GOING

         19   TO BE RUNNING ON.

         20   Q.  YOU SAID EARLIER THAT OBLIX'S PRODUCTS RELY ON SOMETHING

         21   YOU REFERRED TO AS A DIRECTORY.  CAN YOU GIVE ME A BRIEF

         22   EXPLANATION OF WHAT A DIRECTORY IS?

         23   A.  A DIRECTORY IS A DATABASE THAT IS TUNED TO HOLD

         24   INFORMATION ABOUT PEOPLE IN GENERAL -- PROFILES -- SO THAT

         25   YOU CAN VERY QUICKLY MAP PEOPLE TO POLICIES AND ACCESS
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          1   CONTROL, AND THEN WITH THAT ARCHITECTURE, YOU CAN PROVIDE

          2   MUCH MORE SELF-SERVICE.

          3             SO A VERY LARGE ORGANIZATION CAN SAVE A LOT OF

          4   MONEY IF PEOPLE CAN UPDATE THEIR OWN ADDRESSES, THEIR OWN

          5   PHONE NUMBERS, DECIDE WHICH INFORMATION THEY WANT TO MAKE

          6   AVAILABLE TO OTHER PEOPLE ON THE NETWORK, ET CETERA.  IT'S

          7   THAT KIND OF A PRODUCT.

          8   Q.  DO OBLIX'S PRODUCTS RELY ON ONLY ONE KIND OF DIRECTORY?

          9   A.  NO.  WE HAVE MADE A DECISION INTERNALLY TO SUPPORT FIVE

         10   DIRECTORIES.  THIS WHOLE AREA OF DIRECTORIES IS AN EMERGING

         11   AREA.  SO RIGHT NOW WE'RE SUPPORTING NETSCAPE'S DIRECTORY,

         12   NOVELL'S DIRECTORY, NDS-8, MICROSOFT'S ACTIVE DIRECTORY,

         13   ORACLE'S DIRECTORY, AND IBM'S DIRECTORY.

         14   Q.  WHY DIDN'T YOU PICK NOVELL DIRECTORY SERVICES AS THE

         15   MOST POPULAR DIRECTORY AND JUST DECIDE TO BUILD ON THAT?

         16   A.  WELL, IT'S NOT THAT SIMPLE.  THERE IS A LARGE AMOUNT OF

         17   DIVERSITY IN THE MARKET RIGHT NOW.  IT'S NOT CLEAR WHICH

         18   DIRECTORY CUSTOMERS WILL USE.  WE HAVE A NUMBER OF CUSTOMERS

         19   THAT ABSOLUTELY WANT NETSCAPE.  THERE ARE CUSTOMERS WHO ARE

         20   TELLING US THEY WANT NETSCAPE TODAY AND ACTIVE DIRECTORY

         21   TOMORROW.

         22             IT JUST WOULD NOT MAKE SENSE.  OUR CUSTOMERS HAVE

         23   MORE THAN JUST ONE DIRECTORY THAT THEY CARE ABOUT.

         24   Q.  DURING THE TIME THAT YOU WERE THE C.E.O. OF SYMANTEC,

         25   MR. EUBANKS, DID YOU HAVE OCCASION TO SPEAK TO OTHER
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          1   SOFTWARE DEVELOPERS?

          2   A.  I AM SORRY?  YOU MEAN OUTSIDE OF SYMANTEC?

          3   Q.  OUTSIDE OF SYMANTEC.  OTHER COMPANIES THAT WERE SOFTWARE

          4   DEVELOPERS?

          5   A.  FREQUENTLY.  YES, FREQUENTLY.

          6   Q.  WHY DID YOU TALK TO OTHER SOFTWARE DEVELOPERS?

          7   A.  THERE ARE A LOT OF INDUSTRY ISSUES.  I SPENT A LOT OF

          8   TIME WORKING WITH AN ORGANIZATION CALLED THE "BSA" TO HELP

          9   EDUCATE CONGRESS AND THE GOVERNMENT ON ISSUES OF INTEREST TO

         10   THE TECHNOLOGY INDUSTRY.

         11             I WORKED WITH THE S.P.A. FOR SOME PERIOD OF TIME,

         12   WHEN IT WAS A LEADING ORGANIZATION IN THE INDUSTRY, TO HELP

         13   PROMOTE INDUSTRY ISSUES.  SO ONE ASPECT OF IT IS THE

         14   INDUSTRY AND THE PUBLIC POLICY ISSUES THAT AFFECT THE

         15   INDUSTRY.

         16             ANOTHER ISSUE IS TO SHARE INFORMATION ABOUT

         17   TECHNOLOGY TO BETTER UNDERSTAND WHERE TECHNOLOGY IS GOING.

         18   AND THEN WE'RE IN A COMMON INDUSTRY, AND WE KNEW EACH OTHER.

         19   SO WE SORT OF WOULD SEE EACH OTHER, MOSTLY AT CONFERENCES

         20   AND STUFF LIKE THAT.

         21   Q.  DID SYMANTEC TALK TO BOTH APPLE, MICROSOFT AND IBM ABOUT

         22   BUILDING PRODUCTS ON TOP OF THEIR OPERATING SYSTEMS?

         23   A.  ABSOLUTELY.  ALL OF THOSE COMPANIES, PLUS OTHERS, HAD

         24   GROUPS THAT FOCUSED ON HELPING DEVELOPERS SUPPORT THE

         25   OPERATING SYSTEMS AND PROVIDING EDUCATION AND TRAINING AND
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          1   ASSISTANCE AND GETTING QUESTIONS ANSWERED, SORT OF LIKE A --

          2   YOU KNOW, WHEN YOU CHECK IN AT THE AIRPORT, IF YOU'RE A

          3   SUPER DOUBLE SECRET PLATINUM, YOU GET YOUR OWN LINE.

          4             DEVELOPERS -- OPERATING SYSTEM VENDORS TREATED

          5   DEVELOPERS SORT OF THAT WAY.  YOU GOT YOUR PLATINUM CARD,

          6   AND YOU COULD GET EXTRA SPECIAL SUPPORT TO HELP BUILD

          7   APPLICATIONS.

          8   Q.  DID SYMANTEC DISCUSS WITH APPLE, MICROSOFT AND IBM WHAT

          9   FEATURES AND FUNCTIONS THOSE COMPANIES PLANNED TO INCLUDE IN

         10   FUTURE VERSIONS OF THEIR OPERATING SYSTEMS?

         11   A.  WE WOULD TALK WITH INDIVIDUAL VENDORS ABOUT OUR OPINIONS

         12   ABOUT THE DIRECTION THEY SHOULD TAKE AND THE KIND OF SUPPORT

         13   WE FELT THEY NEEDED.  WE WOULD HAVE DIALOGUE UNDER

         14   NONDISCLOSURE WITH INDIVIDUAL COMPANIES.

         15             WE DIDN'T TALK TO MICROSOFT ABOUT APPLE, OR

         16   VICE VERSA, OF COURSE, BUT WE TALKED TO MICROSOFT OR APPLE

         17   ABOUT DIRECTIONS THAT THEY WERE TAKING IN THE INDUSTRY.  I

         18   MEAN, WITHOUT THAT, THERE WOULD BE NO OPPORTUNITY FOR

         19   ESPECIALLY SMALL THIRD PARTIES TO BE ABLE TO CREATE

         20   APPLICATIONS IN A TIME-EFFECTIVE MANNER.

         21   Q.  WHY NOT?

         22   A.  BECAUSE THEY WOULDN'T HAVE ACCESS TO THE INFORMATION

         23   SOON ENOUGH TO DEVELOP.  I MEAN THE THING THAT ALLOWS THERE

         24   TO BE A REALLY AGGRESSIVE COMPETITIVE INDUSTRY IS THAT

         25   SYMANTEC KNOWS WHAT THE NEW API'S ARE GOING TO BE BEFORE THE
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          1   OPERATING SYSTEM COMES OUT, BUT SO DOES THE INDIVIDUAL THAT

          2   JUST GRADUATED FROM COLLEGE AND WANTS TO CHANGE THE WORLD.

          3   THAT PERSON HAS THAT SAME INFORMATION, AND THEY ARE GOING TO

          4   GO OUT AND THEY MIGHT WORK TWENTY HOURS A DAY.  AND THEY DO

          5   REMARKABLE STUFF.  AND THAT IS WHAT HAS BUILT THE INDUSTRY.

          6   Q.  YOU SAID THAT THERE WERE OCCASIONS IN WHICH SYMANTEC

          7   ASKED MICROSOFT TO INCLUDE THINGS IN THE OPERATING SYSTEM.

          8   DID I UNDERSTAND YOU CORRECTLY THAT YOU HAD A DIALOGUE IN

          9   WHICH YOU SOMETIMES ASKED THEM TO INCLUDE THINGS IN THE

         10   OPERATING SYSTEM?

         11   A.  OUR ENGINEERS WOULD TALK TO THEM ABOUT HOW THEY WOULD

         12   APPROACH CERTAIN FUNCTIONALITY AND HOW THEY WOULD EXPOSE

         13   CERTAIN CAPABILITIES.

         14             IN OTHER WORDS, OUR ENGINEERS WOULD HAVE A VISION

         15   OF WHAT THEY WANTED TO DO, AND THEY WOULD TALK TO MICROSOFT

         16   ABOUT HOW MICROSOFT'S API'S COULD BEST SUPPORT THAT, AS

         17   WOULD ALL OUR COMPETITORS.  AND OFTEN, MICROSOFT, OR OTHER

         18   OPERATING SYSTEM VENDORS, WOULD GET GROUPS OF DEVELOPERS

         19   TOGETHER TO DISCUSS HOW THE API'S WORKED.  THEY HAD A

         20   DEVELOPERS' CONFERENCE PERIODICALLY TO GO OVER THE

         21   DIRECTIONS AND HAVE THESE DISCUSSIONS.

         22   Q.  DID SYMANTEC EVER DISCUSS WITH APPLE, OR IBM, OR

         23   MICROSOFT THE LINE THAT SHOULD EXIST BETWEEN FUNCTIONALITY

         24   PROVIDED BY THE OPERATING SYSTEM AND FUNCTIONALITY PROVIDED

         25   BY PRODUCTS RUNNING ON TOP OF THE OPERATING SYSTEM?
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          1   A.  THAT WAS NOT A FOCUS OF DISCUSSIONS.  I WOULD HAVE TO

          2   SAY PROBABLY OVER THE YEARS, THOSE TOPICS PROBABLY CAME UP.

          3   BUT THE ISSUE WASN'T TO SORT OF DECIDE WHERE THE LINE WAS

          4   DRAWN.  THE LINE -- WHERE THE LINE WAS DRAWN WAS A LOT

          5   CLEARER THAN HOW THE THINGS WORKED -- YOU KNOW, THE INTERNAL

          6   MECHANISMS OF HOW THEY WORKED.  BUT I WAS -- YOU KNOW, THE

          7   ENGINEERS REALLY DIDN'T LET ME GET INVOLVED IN THIS LEVEL OF

          8   DETAIL.  I DON'T THINK I WAS VIEWED AS THE RIGHT GUY TO SEND

          9   TO THOSE MEETINGS.  AND SO I DIDN'T REALLY PARTICIPATE IN

         10   THAT KIND OF LEVEL OF TECHNICAL DETAIL.

         11   Q.  MR. EUBANKS, BASED ON YOUR NOW, I GUESS, ALMOST 30 YEARS

         12   OF EXPERIENCE IN THE INDUSTRY, DO PEOPLE SOMETIMES USE

         13   SPORTS AND WAR ANALOGIES WHEN THEY TALK ABOUT THEIR

         14   COMPETITORS?

         15   A.  WELL, I THINK -- I DON'T KNOW IF THIS IS AN AMERICAN

         16   THING, BUT I THINK PEOPLE GET PRETTY AGGRESSIVE IN TALKING

         17   ABOUT THEIR COMPETITORS AND ABOUT BUSINESS.  AND OUR LAWYERS

         18   ALWAYS REFER TO THEM AS JURY DOCUMENTS.  AND THEY WOULD TALK

         19   TO PEOPLE ABOUT WHAT'S THE USE.  AND WE WOULD GO AHEAD AND

         20   GET VERY AGGRESSIVE.  I MEAN YOU GET PEOPLE PUMPED UP.

         21             SURE, WE DID THAT ALL THE TIME.  I CAN ONLY

         22   IMAGINE WHAT MIGHT BE OUT THERE THAT IN THE LIGHT OF DAY

         23   WOULD SEEM A LITTLE AGGRESSIVE.

         24             I MEAN I DON'T WANT TO SOUND LIKE I AM APOLOGIZING

         25   FOR IT.  I THINK IT'S A REALITY.  PEOPLE ARE FOCUSED.  THIS
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          1   IS VERY COMPETITIVE BUSINESS AND PEOPLE WANT TO WIN, SORT OF

          2   LIKE THE LEGAL BUSINESS.

          3             MR. HOLLEY:  ON THAT NOTE, YOUR HONOR, I HAVE NO

          4   FURTHER QUESTIONS.

          5             THE COURT:  ALL RIGHT.  WE'LL TAKE OUR NOONTIME

          6   RECESS NOW.  2:00 O'CLOCK.

          7             (WHEREUPON, AT 12:05 P.M., THE ABOVE-ENTITLED

          8   MATTER WAS RECESSED FOR LUNCH.)

          9

         10

         11                     CERTIFICATE OF REPORTER

         12        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

         13   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.

         14                                 ______________________________

         15                                         PHYLLIS MERANA

         16

         17

         18

         19

         20

         21

         22

         23

         24

         25

