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         1                    P R O C E E D I N G S

         2                 CONTINUED DIRECT EXAMINATION

         3  BY MR. HOLTZMAN:

         4  Q.   PROFESSOR FELTEN, BEFORE LUNCH WE WERE TALKING ABOUT

         5  ISSUES RELATING TO API'S, SPECIFICALLY MR. ALLCHIN'S

         6  ARGUMENT REQUIRING USERS TO TAKE IE WINDOWS JUSTIFIED A

         7  DESIRE TO PROVIDE API'S FOR APPLICATION DEVELOPMENT.  I'M

         8  GOING TO TURN NOW TO A DIFFERENT SUBJECT.

         9           IN THAT CONNECTION, LET ME ASK YOU TO LOOK AT

        10  MR. ALLCHIN'S IN-COURT TESTIMONY DURING THE AFTERNOON

        11  SESSION ON FEBRUARY 2ND.  I DON'T THINK THAT'S ONE YOU

        12  HAVE QUITE YET, WOULD YOU PLEASE TURN TO PAGE 31.  I WILL

        13  BE STARTING AT LINE SIX.  THE QUESTION THERE READS,

        14  (READING):

        15                "MR. ALLCHIN, YOU REFERRED IN ANSWER TO MY

        16           LAST QUESTION TO A SINGLE INSTALL.  WHAT

        17           SIGNIFICANCE, IF ANY, DOES THAT HAVE?"

        18           MR. ALLCHIN REPLIES:

        19                "I PERSONALLY BELIEVE A HUGE ONE.  I THINK

        20           THE IMPRESSION IS AROUND MICROSOFT THAT ASSEMBLY

        21           IS NOT REQUIRED.  I MEAN, YOU COULD TAKE A

        22           SYSTEM--AND LET ME GIVE YOU AN EXAMPLE.  LET'S

        23           TAKE A CD PLAYER OR SOMETHING LIKE THAT, MAYBE A

        24           BOOMBOX, WHATEVER, THAT HAS MANY DIFFERENT

        25           COMPONENTS BUILT INTO IT.  YOU PLUG IT IN, AND IT
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         1           ALL WORKS RIGHT OUT OF THE BOX, VERSUS A

         2           SITUATION WHERE YOU'RE TRYING TO CONNECT

         3           INDIVIDUAL COMPONENTS THAT YOU PURCHASE

         4           SEPARATELY WHICH MAY OR MAY NOT WORK PERFECTLY

         5           TOGETHER, AND YOU MAY OR MAY NOT HAVE THE MOST

         6           OPTIMAL THING THAT'S THERE, THE MOST OPTIMAL

         7           EXPERIENCE.

         8                SO, WHEN YOU INSTALL WINDOWS 98, YOU JUST

         9           INSTALL A SINGLE CD, AND YOU HAVE A VERY SEAMLESS

        10           EXPERIENCE ALL THE WAY THROUGH.  AND THAT WASN'T

        11           POSSIBLE EVEN IF YOU TOOK WINDOWS 95 AND

        12           DOWNLOADED IE 4.  YOU DON'T GET THAT.  YOU STILL

        13           HAVE TO GO THROUGH A SEPARATE INSTALLATION, EVEN

        14           IGNORING ALL THE OTHER BENEFITS THAT I HAVE BEEN

        15           TALKING ABOUT, LIKE WINDOWS UPDATE AND HELP

        16           SYSTEM BEING UNIFIED OR THAT--I WILL STOP THERE.

        17           THOSE--YOU DON'T GET THOSE BENEFITS."

        18           NOW, ONLY REFERRING TO MR. ALLCHIN'S "SINGLE

        19  INSTALL" ARGUMENT, YOU CONSIDER THAT ARGUMENT A COMPELLING

        20  RATIONALE REQUIRING USERS TO TAKE INTERNET EXPLORER ALONG

        21  WITH WINDOWS?

        22  A.   NO, IT'S NOT.  IF A USER WANTS BOTH WINDOWS AND

        23  INTERNET EXPLORER, THEY--MICROSOFT CAN OFFER THEM THAT

        24  OPTION WITH THE SINGLE INSTALL.  BUT A USER WHO ONLY WANTS

        25  WINDOWS WITHOUT INTERNET EXPLORER CAN GET THAT IN A SINGLE

                                                           6

         1  INSTALL.

         2           AND THIS IS ALL ASSUMING THAT WE ARE TALKING

         3  ABOUT A USER WHO IS INSTALLING WINDOWS ON THE PC

         4  THEMSELVES.  MANY OR MOST USERS, WHEN THEY GET NEW

         5  COMPUTERS, GET THEM FROM OEM'S, AND THAT'S A DIFFERENT

         6  TOPIC.

         7  Q.   OKAY.  LET ME ASK THIS:  DOES MICROSOFT PROVIDE

         8  CONSUMERS A CHOICE OF WHETHER TO INSTALL OR UNINSTALL

         9  OTHER THINGS, NOT IE, BUT OTHER THINGS THAT ARE BUNDLED

        10  WITH WINDOWS 98?

        11  A.   YES, THERE ARE ABOUT 80 OPTIONAL COMPONENTS IN

        12  WINDOWS 98.  AND BY OPTIONAL COMPONENTS, I MEAN WHEN THE

        13  USER INSTALLS WINDOWS 98, THEY GET THE CHOICE OF WHICH OF

        14  THESE COMPONENTS TO INSTALL.  AND AFTER HAVING INSTALLED

        15  WINDOWS 98, THEY CAN REMOVE OR ADD ANY OF THESE COMPONENTS

        16  AT ANY TIME.

        17  Q.   NOW, YOU REFERRED TO 80 DIFFERENT COMPONENTS.  CAN

        18  YOU JUST GIVE ONE EXAMPLE OF THAT.

        19  A.   WELL, I REFERRED TO ONE EARLIER:  WEBTV FOR WINDOWS.

        20  Q.   RIGHT.  AND CAN YOU DESCRIBE FOR THE COURT HOW EASY

        21  OR DIFFICULT IT IS, AS A GENERAL MATTER, TO INSTALL OR

        22  UNINSTALL THESE 80 OR SO DIFFERENT COMPONENTS.

        23  A.   IT'S FAIRLY EASY.  YOU GO TO THE CONTROL PANEL AND

        24  DOUBLE-CLICK THE ADD/REMOVE PROGRAMS ICON, AND THEN YOU

        25  GET--THEN YOU GET A DIALOGUE BOX THAT POPS UP.  YOU CLICK
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         1  WINDOWS SETUP, AND THEN YOU SEE A BIG LIST OF THESE

         2  COMPONENTS WITH CHECK BOXES NEXT TO THEM.  YOU CHECK THE

         3  BOXES ON OR OFF AS YOU LIKE, AS YOU WANT THINGS, AND THEN

         4  YOU CLICK OKAY, AND THEN YOU'RE DONE.

         5  Q.   NOW, IN THIS CONNECTION, LET ME ASK YOU TO LOOK AT

         6  WHAT HAS BEEN MARKED FOR IDENTIFICATION AS GOVERNMENT

         7  EXHIBIT 1700.

         8           (DOCUMENT HANDED TO THE WITNESS.)

         9  Q.   PROFESSOR FELTEN, DO YOU RECOGNIZE EXHIBIT 1700?

        10  A.   YES.  IT'S A SERIES OF SCREEN SHOTS THAT DEPICTS THE

        11  PROCESS I JUST DESCRIBED.

        12  Q.   AND JUST SO WE'RE CLEAR, WHAT'S THE PROCESS YOU

        13  DESCRIBED?

        14  A.   SURE.  THE FIRST SCREEN SHOT HERE SHOWS AFTER THE

        15  USER HAS OPENED THE WINDOWS CONTROL PANEL AND THE USER IS

        16  ABOUT TO DOUBLECLICK THE ADD/REMOVE PROGRAMS ICON, WHICH

        17  IS HIGHLIGHTED.

        18           MR. HOLTZMAN:  AND NOW, LET ME--AND WITH THAT,

        19  LET ME OFFER GOVERNMENT EXHIBIT 1700.

        20           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

        21           THE COURT:  GOVERNMENT'S 1700 IS ADMITTED.

        22                         (GOVERNMENT'S EXHIBIT NO. 1700 WAS

        23                          ADMITTED INTO EVIDENCE.)

        24  BY MR. HOLTZMAN:

        25  Q.   NOW, IF WE LOOK, GOVERNMENT EXHIBIT 1700 HAS NUMEROUS
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         1  PAGES TO IT.

         2           IS IT YOUR UNDERSTANDING THAT THESE PAGES REFLECT

         3  THE 80 COMPONENTS YOU REFERRED TO EARLIER?

         4  A.   YES.  THIS SHOWS THE LIST OF OPTIONAL COMPONENTS AND

         5  THE SET OF MENUS YOU USE TO GET TO THEM.

         6           THE COURT:  WHERE ARE THESE PROGRAMS?  THEY'RE ON

         7  THE HARD DRIVE?

         8           THE WITNESS:  THEY--THOSE THAT ARE INSTALLED ARE

         9  ON THE SYSTEM, AND THOSE THAT ARE NOT ARE OBVIOUSLY NOT.

        10  THE USER HAS THE OPTION OF INSTALLING THEM BY USING THE CD

        11  THAT CAME WITH THE WINDOWS.

        12           THE COURT:  ALL RIGHT.

        13           THE WITNESS:  SO, THOSE THAT CANNOT BE PRESENT

        14  CAN BE INSTALLED FROM THE CD.

        15  BY MR. HOLTZMAN:

        16  Q.   AS AN EXAMPLE OF THAT, IF YOU COULD TURN TO THE VERY

        17  LAST PAGE OF 1700, COULD YOU DESCRIBE WHAT THIS SCREEN

        18  REPRESENTS.

        19  A.   WELL, THIS IS THE VERY LAST PAGE, IF YOU GO THROUGH

        20  THAT LIST OF CHOICES IN SEQUENCE, AND HERE WE SEE TWO

        21  OPTIONAL COMPONENTS, WAVETOP DATA BROADCASTING AND WEB-TV

        22  FOR WINDOWS.  EACH OF THEM HAS A CHECK BOX TO ITS LEFT.

        23  AND IF THE USER WERE TO CLICK ON ONE OF THOSE CHECK BOXES,

        24  A LITTLE CHECK WOULD APPEAR.  AND IF A USER THEN CLICKED

        25  OKAY AT THE BOTTOM, THAT WOULD INSTALL WHICHEVER OPTION
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         1  THE USER HAD CHECKED.

         2  Q.   AND WHAT, IF ANYTHING, DOES THE EXISTENCE OF CHECK

         3  BOXES AND MENUS LIKE THIS INDICATE AS TO HOW EASY OR

         4  DIFFICULT IT HAS TO BE TO INSTALL OR UNINSTALL DIFFERENT

         5  PIECES OF SOFTWARE?

         6  A.   WELL, IT'S FAIRLY EASY USING THIS MECHANISM TO

         7  INSTALL OR UNINSTALL ANY OF THE MANY OPTIONAL COMPONENTS

         8  OF WINDOWS, OF WINDOWS 98.

         9  Q.   OKAY.  NOW, AS TO SOMETHING LIKE INSTALLING THE

        10  WINDOWS OPERATING SYSTEM PRODUCT AND APPLICATIONS SELECTED

        11  BY THE END USER SEPARATELY, AS A TECHNICAL MATTER, IS THIS

        12  SOMETHING THAT OEM'S ARE LIKELY TO BE CAPABLE OF DOING?

        13  A.   ABSOLUTELY.  OEM'S DO THAT ALL THE TIME.  TYPICALLY,

        14  IF YOU BUY A COMPUTER FROM AN OEM, IT WILL HAVE SOME

        15  APPLICATIONS ON IT, SOME PERHAPS ONE OR MORE FROM

        16  MICROSOFT OR ONE OR MORE FROM OTHER VENDORS.  OEM'S ARE

        17  ROUTINELY IN THE PRACTICE OF DOING THIS.

        18  Q.   IF WE COULD LOOK BACK FOR A MOMENT TO MR. ALLCHIN'S

        19  TESTIMONY, THE FEBRUARY 2ND THAT I READ, AT PAGE 31, I

        20  THINK, YOU SEE ON LINE 15, MR. ALLCHIN REFERS TO "IT ALL

        21  WORKS RIGHT OUT OF THE BOX."

        22  A.   YES.

        23  Q.   WHEN A USER OBTAINS WINDOWS PRE-INSTALLED ON A NEW

        24  PC, WHOSE BOX DOES THE USER GET?

        25  A.   IT'S THE OEM'S BOX.  THE USER BUYS THE COMPUTER FROM
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         1  THE OEM.  THEY TAKE THE COMPUTER OUT OF THE BOX.  AND IF

         2  THE OEM IS DOING THEIR JOB, THE COMPUTER WILL BOOT RIGHT

         3  UP AND WORK THE FIRST TIME, RIGHT OUT OF THE BOX.

         4  Q.   NOW, STICKING WITH THIS SINGLE INSTALLATION ISSUE

         5  THAT MR. ALLCHIN TALKED ABOUT, I ACTUALLY WANT TO GO BACK

         6  FOR A MOMENT TO MICROSOFT OFFICE.  AND IN THAT CONNECTION,

         7  LET ME REFER YOU BACK TO ANOTHER PORTION OF MR. MUGLIA'S

         8  DEPOSITION.

         9           DO YOU STILL HAVE THAT?

        10  A.   YES, I DO.

        11  Q.   AND IF YOU COULD PLEASE TURN TO PAGE 312, WE WILL

        12  START AT LINE NINE, (READING):

        13                QUESTION:  AND UNLESS--GOING BACK TO WHERE I

        14           STARTED WITH THIS--A PURCHASER SEPARATELY

        15           LICENSING WORD AND SEPARATELY LICENSING EXCEL, AS

        16           TO THE COMBINATION OF THOSE THINGS COULD BY

        17           PUTTING THOSE TWO TOGETHER GET MORE OR LESS THE

        18           SAME INTEGRATION THEY GET WHEN THEY LICENSE

        19           OFFICE?

        20                ANSWER:  WELL, I MEAN THEY COULD--THERE'S

        21           SOME ATTRIBUTES WHERE THAT'S TRUE.  THERE'S SOME

        22           WHERE IT'S NOT.  I MEAN, YOU KNOW, INSTALLATION,

        23           FOR EXAMPLE, IS A REALLY BIG DEAL.  I MEAN, THE

        24           AMOUNT OF FEEDBACK WE HAVE FROM OUR CUSTOMERS

        25           ABOUT THE DIFFICULTY OF UPGRADING AND INSTALLING
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         1           DESKTOP SOFTWARE, I MEAN, IT'S A PHENOMENAL POINT

         2           OF FEEDBACK FROM OUR CUSTOMERS.

         3                AND, YOU KNOW, ONE OF THE BIGGEST THINGS WE

         4           DO WITH OFFICE IS WE MAKE IT VERY EASY FOR

         5           CORPORATIONS TO DEPLOY OFFICE INTO ALL THEIR

         6           DESKTOPS AND HAVE ALL OF THESE THINGS BE

         7           INSTALLED.  AND IF YOU HAD TO TAKE MULTIPLE

         8           PRODUCTS AND PUT THEM TOGETHER, WELL, THAT WOULD

         9           BE INHIBITED; RIGHT?  YOU MIGHT HAVE TO RUN TWO

        10           SETUP PROGRAMS, FOR EXAMPLE, WHICH WOULD ACTUALLY

        11           BE A VERY SIGNIFICANT INCONVENIENCE FOR OUR

        12           CUSTOMERS.

        13                QUESTION:  BUT THAT'S NOT A REASON, I

        14           GATHER, NOT TO OFFER THE PRODUCT SEPARATELY, WORD

        15           AND EXCEL SEPARATELY, IS IT?"

        16           AND MR. MUGLIA ANSWERED:

        17                "ANSWER:  SURE, OF COURSE NOT.  AGAIN, WE'RE

        18           JUST PROVIDING CHOICES FOR CUSTOMERS.  WE'RE

        19           SAYING IF PEOPLE WANT TO BUY JUST A WORD

        20           PROCESSOR OR SPREADSHEET, THEY HAVE THE OPTION TO

        21           DO SO."

        22           NOW, PROFESSOR FELTEN, HOW AT ALL DOES

        23  MR. MUGLIA'S TESTIMONY RELATE TO WHETHER THE BENEFITS OF

        24  INSTALLATION TOGETHER JUSTIFY REQUIRING USERS TO TAKE TWO

        25  PRODUCTS TOGETHER?
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         1  A.   WELL, IN THIS INSTANCE, MICROSOFT MAKES WORD AND

         2  EXCEL AVAILABLE SEPARATELY FOR THOSE USERS WHO WANT THEM.

         3  OR FOR THOSE USERS WHO WANT BOTH, MICROSOFT PROVIDES A

         4  SINGLE BOX THEY CAN BUY WHICH GIVES THEM A SINGLE INSTALL.

         5           SO, IN OTHER WORDS, MICROSOFT CAN GIVE THE USER

         6  THE CHOICES THAT THEY WANT.  THEY COULD HAVE JUST THE ONE,

         7  THEY COULD HAVE JUST THE OTHER, OR THEY COULD HAVE BOTH.

         8  AND IF THEY HAVE BOTH, THEY COULD DO IT WITH THE SINGLE

         9  INSTALL WITHOUT REQUIRING THEM TO TAKE BOTH IN ALL CASES.

        10  Q.   NOW, WHAT, IF ANY, IMPACT, OR WHAT, IF ANYTHING, IS

        11  THE RELATIONSHIP BETWEEN THE OFFICE EXAMPLE AND INTERNET

        12  EXPLORER AND WINDOWS?

        13  A.   WELL, THE SAME IS TRUE WITH REGARD TO INTERNET

        14  EXPLORER AND WINDOWS.  MICROSOFT COULD PROVIDE A SINGLE

        15  INSTALL FOR THOSE USERS WHO WANT BOTH WINDOWS AND INTERNET

        16  EXPLORER, WITHOUT TAKING AWAY THE OTHER CHOICES SUCH AS

        17  BUYING ONLY WINDOWS OR ONLY INTERNET EXPLORER.

        18  Q.   OKAY.  I WANT TO TURN TO, HOPEFULLY, ONE LAST

        19  SUBJECT, AND THAT'S THE IMPACT OF BUNDLING INTERNET

        20  EXPLORER WITH WINDOWS ON THE PERFORMANCE OF THE SYSTEM.

        21           NOW, HAVE YOU CONSIDERED WHETHER, AS A TECHNICAL

        22  MATTER, IT'S NECESSARY TO REQUIRE USERS TO TAKE IE WITH

        23  WINDOWS 98 IN ORDER TO PROVIDE THE PERFORMANCE

        24  IMPROVEMENTS?

        25  A.   YES, I'VE CONSIDERED THAT.
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         1  Q.   WHAT HAVE YOU DONE ON THAT SCORE?

         2  A.   I HAVE DONE TWO SETS OF EXPERIMENTS:  ONE TO

         3  DETERMINE WHETHER REMOVING INTERNET EXPLORER--WHAT THE

         4  EFFECT OF REMOVING INTERNET EXPLORER IS ON THE

         5  PERFORMANCE--THAT IS, THE AMOUNT OF TIME IT TAKES TO GET

         6  THINGS DONE; AND THE OTHER MEASURING THE EFFECT OF

         7  REMOVING INTERNET EXPLORER ON THE AMOUNT OF MEMORY THAT

         8  WINDOWS TAKES UP.

         9  Q.   OKAY.  YOU'VE GOT TWO SEPARATE THINGS THERE.

        10  PERFORMANCE OR SPEED AND MEMORY.  DO I HAVE THAT RIGHT?

        11  A.   YES.

        12  Q.   LET'S LOOK AT THE FIRST ONE FIRST.  CAN YOU DESCRIBE

        13  THE TESTING YOU DID ON THE ISSUE OF PERFORMANCE OR SPEED.

        14  A.   YES.  I RAN A SET OF TEN TEST PROGRAMS ON VARIOUS

        15  VERSIONS OF WINDOWS, WHICH I WILL TALK ABOUT IN A MINUTE.

        16  FIRST, LET ME DESCRIBE WHAT THE TEST PROGRAMS ARE.

        17           AS PART OF THE DISCOVERY PROCESS IN THIS CASE,

        18  MICROSOFT TURNED OVER TO US A SET OF TEN PERFORMANCE

        19  MEASUREMENT PROGRAMS THAT THEY USE FOR MEASURING

        20  PERFORMANCE OF VARIOUS MICROSOFT SOFTWARE, IN PARTICULAR

        21  MEASURING PERFORMANCE RELATED TO WHAT MR. ALLCHIN CALLS

        22  THE CORE IE DLL'S.  AND AS FAR AS I COULD TELL FROM

        23  LOOKING AT THE DOCUMENTS THAT MICROSOFT TURNED OVER, THESE

        24  ARE THE PROGRAMS THAT MICROSOFT USED IN THEIR EVALUATION

        25  OF THE FIRST VERSION OF THE REMOVAL PROGRAM.
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         1           SO, THOSE ARE THE PERFORMANCE TESTS WE USED.

         2  THERE ARE TEN SEPARATE TESTS.

         3           AND NOW, WE RAN THOSE TESTS ON PC'S IN TWO

         4  DIFFERENT CONFIGURATIONS.  THE FIRST CONFIGURATION IS

         5  WINDOWS 98, AS MICROSOFT SHIPS IT; AND THE SECOND

         6  CONFIGURATION IS WINDOWS 98 WITH THE LATEST VERSION OF THE

         7  PROTOTYPE REMOVAL PROGRAM RUN.  SO, IN OTHER WORDS, THE

         8  TWO PC'S ARE IDENTICAL, EXCEPT THAT ONE OF THEM HAS THE

         9  INTERNET EXPLORER BROWSER AND THE OTHER DOES NOT.

        10  Q.   LET ME ASK YOU, WHY DID YOU DO THIS TESTING IN THE

        11  FIRST PLACE?

        12  A.   WELL, WE WANTED TO SEE WHAT WAS THE EFFECT, IF ANY,

        13  OF REMOVING INTERNET EXPLORER ON THE PERFORMANCE OF

        14  WINDOWS.

        15  Q.   NOW, WHAT, IF ANY, CONCLUSION HAS YOUR PERFORMANCE

        16  TESTING REACHED ON THAT ISSUE?

        17  A.   WELL, IN THESE PERFORMANCE TESTS, WHAT WE FOUND WAS

        18  ON THE WHOLE, REMOVING THE INTERNET EXPLORER BROWSER FROM

        19  WINDOWS MAKES WINDOWS A LITTLE FASTER.

        20           NOW, I SHOULD POINT OUT HERE THAT IN DEVELOPING

        21  THE PROTOTYPE REMOVAL PROGRAM, WE MADE NO PARTICULAR

        22  EFFORT TO MAKE WINDOWS FASTER, SO WHAT THIS GIVES US IS A

        23  SORT OF MINIMUM AMOUNT OF PERFORMANCE BENEFIT THAT ONE

        24  WOULD GET BY TAKING IE OUT OF WINDOWS.

        25  Q.   YOU TALKED ABOUT TEN DIFFERENT TESTS.  CAN YOU
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         1  SUMMARIZE THE RESULTS ON THE DIFFERENT TESTS.

         2  A.   YES, THERE WERE TEN TESTS, AND ON ONE OF THE TESTS

         3  THERE WAS NO STATISTICALLY SIGNIFICANT DIFFERENCE BETWEEN

         4  THE TWO SYSTEMS.

         5           ON SIX OF THE TESTS THERE WAS A PERFORMANCE

         6  IMPROVEMENT DUE TO REMOVING INTERNET EXPLORER--THE

         7  INTERNET EXPLORER BROWSER.

         8           AND ON THREE OF THE TESTS THERE WAS A SLIGHT

         9  PERFORMANCE SLOWDOWN DUE TO REMOVING THE IE WEB BROWSER.

        10           AND I WANT TO POINT OUT THE THREE SLOWDOWNS ARE

        11  CONSIDERABLY SMALLER THAN THE SIX PERFORMANCE IMPROVEMENTS

        12  ON THE OTHER TEST.  SO, ON THE WHOLE, WHAT WE SEE IS A

        13  SLIGHT PERFORMANCE IMPROVEMENT DUE TO REMOVING IE.

        14           THE COURT:  DESCRIBE THE TWO PC'S AGAIN.  ONE IS

        15  WITH WINDOWS 98?

        16           THE WITNESS:  EXACTLY AS SHIPPED BY MICROSOFT.

        17           THE COURT:  WITH THE BROWSER?

        18           THE WITNESS:  RIGHT, EXACTLY AS MICROSOFT SHIPS

        19  IT.

        20           AND THE OTHER ONE IS WINDOWS 98 AS SHIPPED BY

        21  MICROSOFT BUT WITH THE PROTOTYPE REMOVAL PROGRAM RUN, SO

        22  WITHOUT THE IE BROWSER.  THE PRESENCE OR ABSENCE OF THE IE

        23  BROWSER IS THE ONLY DIFFERENCE BETWEEN THE TWO MACHINES.

        24           THE COURT:  ALL RIGHT.

        25  BY MR. HOLTZMAN:
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         1  Q.   NOW, WHAT, IF ANY, CONCLUSION HAS YOUR TESTING--THESE

         2  TEN TESTS--REACHED AS TO THE IMPACT OF WHETHER THE BROWSER

         3  IS THERE OR NOT?

         4  A.   WELL, THIS PERFORMANCE GAIN SHOWS THAT REMOVING THE

         5  BROWSER CERTAINLY DOES NOT MAKE WINDOWS SLOWER, AS

         6  MR. ALLCHIN WOULD HAVE YOU BELIEVE, BUT IT, IN FACT, MAKES

         7  WINDOWS A LITTLE BIT FASTER.

         8  Q.   OKAY.  AND WHAT, IF ANY CONCLUSION, THEN, DO YOU

         9  REACH FROM YOUR TESTING ABOUT WHETHER THE INTEGRATION OF

        10  INTERNET EXPLORER IMPROVES WINDOWS 98 PERFORMANCE?

        11  A.   THE INTEGRATION IN THE SENSE OF FORCING THE USER TO

        12  TAKE BOTH PRODUCTS DOES NOT IMPROVE PERFORMANCE.  IF

        13  ANYTHING, IT MAKES IT WORSE.  THAT IS, FORCING USERS WHO

        14  DON'T WANT THE IE WEB BROWSER TO INSTALL IT HURTS THE

        15  PERFORMANCE OF THOSE COMPUTERS.

        16  Q.   I WANT TO MAKE SURE ONE THING IS CLEAR.  I HAVE BEEN

        17  ASKING YOU ABOUT WINDOWS 98.

        18           IS IT YOUR TESTIMONY THAT WINDOWS 98 RUNS SLOWER

        19  THAN WINDOWS 95 WITHOUT IE?

        20  A.   NO.  WINDOWS 98, TAKEN AS A WHOLE, RUNS FASTER THAN

        21  WINDOWS 95.

        22  Q.   OKAY.  WHAT, IF ANY, CONCLUSION DO YOU REACH AS TO

        23  THE IMPACT OF BUNDLING ON IE OF WHETHER IT RUNS FASTER OR

        24  SLOWER?

        25  A.   WELL, MICROSOFT HAS MADE A NUMBER OF CHANGES GOING
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         1  FROM WINDOWS 95 TO WINDOWS 98.  I'M REFERRING HERE TO

         2  CHANGES THAT ARE NOT RELATED TO WEB BROWSING.  AND

         3  MICROSOFT HAS MADE SOME CHANGES NOT RELATED TO WEB

         4  BROWSING WHICH HAVE THE EFFECT OF SPEEDING UP WINDOWS IN

         5  MANY CASES.  ONE EXCEPTION IS CASES WHERE MEMORY IS

         6  SCARCE.  BUT IN OTHER CASES, WINDOWS 98, IN GENERAL, RUNS

         7  FASTER THAN WINDOWS 95 BECAUSE OF THESE NONBROWSING

         8  RELATED IMPROVEMENTS.

         9           BUT ON THE WHOLE, THE CONCLUSION WE CAN REACH IS

        10  THAT WINDOWS 98 IS FASTER THAN WINDOWS 95, BUT IT'S NOT

        11  BECAUSE IE IS THERE.  IT'S IN SPITE OF IT.

        12  Q.   NOW, YOU REFERRED EARLIER TODAY TO THE QUESTION OF

        13  WHETHER YOU TRIED IN A PROTOTYPE REMOVAL PROGRAM TO REMOVE

        14  CODE OR CHUNKS OF CODE, AND I BELIEVE YOU SAID THAT WASN'T

        15  THE THING THAT WAS IMPORTANT TO YOU; IS THAT CORRECT?

        16  A.   THAT'S RIGHT.  WE MADE NO PARTICULAR EFFORT TO REMOVE

        17  A LARGE AMOUNT OF CODE.

        18  Q.   NOW, IF YOU WERE TO TRY, OR IF MICROSOFT WERE TO TRY

        19  TO REMOVE CODE, WHAT, IF ANY, IMPACT WOULD THAT HAVE IN

        20  ADDITION TO WHAT YOU ALREADY QUANTIFIED ON THE PERFORMANCE

        21  OF WINDOWS 98?

        22  A.   WELL, I ASSUME THAT IF MORE CODE WERE REMOVED, THAT

        23  WOULD HAVE THE EFFECT OF IMPROVING PERFORMANCE IN GENERAL.

        24  THAT'S GENERALLY THE CASE.  SO, WHAT THAT MEANS IS THAT

        25  MICROSOFT MIGHT WELL BE ABLE TO FIND A WAY OF REMOVING
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         1  INTERNET EXPLORER FROM WINDOWS 98 THAT GIVES A BIGGER

         2  PERFORMANCE IMPROVEMENT THAN THE ONE THAT WE MEASURED.

         3  Q.   OKAY.  NOW, I WANT TO TURN TO THE OTHER

         4  PERFORMANCE-RELATED ISSUE THAT YOU MENTIONED:  MEMORY.

         5           FIRST OF ALL, AS BACKGROUND, CAN YOU DESCRIBE HOW

         6  THE CONSUMPTION OF MEMORY ON A PC CAN MAKE A DIFFERENCE IN

         7  THE PERFORMANCE OF THE OPERATING SYSTEM AND APPLICATIONS

         8  THAT RUN ON THE OPERATING SYSTEM IN THE PC?

         9  A.   SURE.  AND LET ME START BY BEING CLEAR ABOUT WHAT I

        10  MEAN BY MEMORY.  I'M NOT REFERRING TO SPACE ON THE DISK.

        11  I'M REFERRING TO WHAT'S USUALLY CALLED RAM.  THAT IS THE

        12  SORT OF WORKING STORAGE THAT THE PROGRAMS USE WHILE

        13  THEY'RE RUNNING.  AND MEMORY IS A LIMITED RESOURCE.  A PC

        14  HAS ONLY A CERTAIN AMOUNT OF IT, AND BUYING MORE COSTS

        15  MONEY.

        16           AS MORE MEMORY GETS USED UP, THE SYSTEM--AS MORE

        17  MEMORY GETS USED UP, THE SYSTEM STARTS HAVING TO DO

        18  COMPLICATED THINGS TO KEEP ALL THE PROGRAMS RUNNING, AND

        19  SO USE OF MORE MEMORY GENERALLY TRANSLATES INTO REDUCED

        20  PERFORMANCE.

        21           SO, IN OTHER WORDS, CONSERVING MEMORY GENERALLY

        22  HAS THE EFFECT OF IMPROVING PERFORMANCE, ESPECIALLY IN

        23  CASES WHERE THE USER IS USING A NUMBER OF APPLICATIONS AT

        24  THE SAME TIME.

        25  Q.   NOW, WHEN YOU SAY "PERFORMANCE" IN THAT ANSWER, WHAT
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         1  DO YOU MEAN?

         2  A.   SO, WHAT I MEANT BY "PERFORMANCE" IN THAT ANSWER IS

         3  SPEED.  THAT IS, SAVING MEMORY TRANSLATES INTO AN

         4  IMPROVEMENT OF SPEED, AND SPEED INDICATES WHERE THE USER

         5  IS USING A NUMBER OF APPLICATIONS AT THE SAME TIME, OR

         6  WHEN THE USER IS USING AN OLDER PC THAT HAS LESS MEMORY.

         7  Q.   OKAY.  NOW, CAN YOU DESCRIBE FOR THE COURT WHAT

         8  TESTING, IF ANY, YOU HAVE DONE ON THE ISSUE OF THE EXTENT

         9  TO WHICH WINDOWS 98 CONSUMES MEMORY WITH AND WITHOUT

        10  INTERNET EXPLORER.

        11  A.   SURE.  ONCE AGAIN, WE RAN A SIDE BY SIDE TEST WHERE

        12  WE HAD TWO IDENTICAL PC'S, ONE OF WHICH HAD WINDOWS 98

        13  WITH THE IE WEB BROWSER, AND THE OTHER OF WHICH HAD

        14  WINDOWS 98 WITHOUT THE IE WEB BROWSER.  OF COURSE, WE

        15  REMOVED THE IE WEB BROWSER IN THIS CASE BY RUNNING THE

        16  PROTOTYPE REMOVAL PROGRAM.

        17           AND WHAT WE DID IS WE BOOTED BOTH OF THOSE

        18  SYSTEMS.  AND WITHOUT STARTING ANY APPLICATION PROGRAMS,

        19  OTHER THAN THE ONE REQUIRED TO ACTUALLY DO THE

        20  MEASUREMENT, WE MEASURED HOW MUCH MEMORY WAS ALLOCATED ON

        21  THE TWO SYSTEMS IN THE TWO CASES, ONE WITH IE AND ONE

        22  WITHOUT.  AND THAT LET US SEE WHAT WAS THE EFFECT ON

        23  MEMORY USE OF REMOVING THE IE WEB BROWSER.

        24  Q.   I WANT TO BE CLEAR ABOUT ONE THING.  ON THE

        25  UNMODIFIED WINDOWS 98 MACHINE, WAS INTERNET EXPLORER
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         1  RUNNING WHEN YOU PERFORMED THE TESTS?

         2  A.   NO, THE WEB BROWSER WAS NOT RUNNING.  AND SO, WHAT WE

         3  ARE SEEING HERE IS NOT THE COST OF USING THE IE WEB

         4  BROWSER.  WE ARE JUST SEEING THE COST OF HAVING IT ON THE

         5  SYSTEM, EVEN IF THE USER DOESN'T WANT TO USE IT.

         6  Q.   NOW, WHAT, IF ANY, CONCLUSION DID YOUR TESTING REACH

         7  ABOUT THE IMPACT OF INCLUDING INTERNET EXPLORER ON THE

         8  AMOUNT OF MEMORY CONSUMED BY WINDOWS 98?

         9  A.   WHAT WE FOUND IS THAT INCLUDING INTERNET EXPLORER LED

        10  TO A SIGNIFICANT INCREASE IN THE AMOUNT OF MEMORY IN USE,

        11  EVEN IN THE SCENARIO WHERE THE USER WAS NOT USING THE

        12  BROWSER.

        13  Q.   CAN YOU GIVE THE COURT, PERHAPS, AN ORDER OF

        14  MAGNITUDE OF THE DIFFERENCE WE ARE TALKING ABOUT.

        15  A.   SURE.  LET ME GIVE TWO NUMBERS.  IN THE SCENARIO WITH

        16  INTERNET EXPLORER WITH THE BROWSER, THE AMOUNT OF MEMORY

        17  ALLOCATED AFTER BOOT WAS 35.6 MEGABYTES.  AND IN THE OTHER

        18  SCENARIO, WITH THE IE WEB BROWSER REMOVED, THE AMOUNT OF

        19  ALLOCATED MEMORY WAS 29.8 MEGABYTES.  THAT'S A DIFFERENCE

        20  OF ABOUT SIX MEGABYTES, OR ABOUT 20 PERCENT, IN THE MEMORY

        21  USE OF WINDOWS.

        22  Q.   WHY, IF AT ALL, IS THIS, OR MIGHT THIS BE A

        23  SIGNIFICANT THING TO PC USERS?

        24  A.   AS I SAID BEFORE, MEMORY IS A SCARCE RESOURCE, AND IF

        25  A USER HAD PARTICULARLY AN OLDER COMPUTER AND STARTED

                                                           21

         1  USING A LARGE APPLICATION OR A COUPLE OF APPLICATIONS IN

         2  THIS SCENARIO, THAT EXTRA SIX MEGABYTES OF MEMORY MIGHT

         3  HAVE A SIGNIFICANT IMPACT ON THE SPEED OF OPERATIONS.  AND

         4  EVENTUALLY THE USER MIGHT FIND THEMSELVES UNABLE TO DO THE

         5  WORK THEY WANT IN AN EFFECTIVE WAY ON THAT PC BECAUSE THE

         6  IE WEB BROWSER WAS THERE.

         7  Q.   NOW, IF YOU TAKE THE MODIFIED WINDOWS 98--IN OTHER

         8  WORDS, WINDOWS 98 WITHOUT INTERNET EXPLORER AS REMOVED BY

         9  THE PROTOTYPE REMOVAL PROGRAM, AND YOU REINSTALL INTERNET

        10  EXPLORER 4 ON THAT MACHINE, HOW, IF AT ALL, DOES THE

        11  AMOUNT OF MEMORY ALLOCATED ON THAT MACHINE COMPARE TO THE

        12  UNMODIFIED WINDOWS 98?

        13  A.   WELL, YOU SEE WHAT YOU WOULD EXPECT TO SEE, IS THAT

        14  WHEN YOU PUT THE IE WEB BROWSER BACK, THE AMOUNT OF MEMORY

        15  IN USE IS JUST WHAT IT WAS BEFORE IT WAS TAKEN AWAY IN THE

        16  FIRST PLACE.  THAT IS, STARTING WITH THE MACHINE

        17  WITH--WITHOUT A WEB BROWSER AND ADDING THE IE WEB BROWSER

        18  SEPARATELY, YOU END UP REQUIRING THE SAME AMOUNT OF MEMORY

        19  AS IF YOU HAD GOTTEN THE TWO IN A SINGLE INSTALL.

        20  Q.   NOW, WHAT, IF ANY, CONCLUSION DO YOU REACH FROM THAT

        21  ABOUT WHETHER IT'S NECESSARY TO REQUIRE USERS TO TAKE

        22  INTERNET EXPLORER IN ORDER TO SAVE MEMORY OR TO GET TO

        23  WHERE YOU WOULD HAVE BEEN OTHERWISE?

        24  A.   WELL, IN ADDITION TO THE BENEFIT I MENTIONED BEFORE

        25  OF SAVING MEMORY FOR USERS WHO DON'T WANT IE, THE IE WEB

                                                           22

         1  BROWSER, WHAT THIS SHOWS IS USERS WHO DO WANT IT DON'T

         2  SUFFER ANY MEMORY PENALTY IF THEY GET IT SEPARATELY

         3  INSTEAD OF GETTING IT AS A SINGLE UNIT.  IN OTHER WORDS,

         4  MICROSOFT, BY FORCING USERS TO TAKE THE IE WEB BROWSER

         5  WITH WINDOWS 98, DOES NOT SAVE ANY MEMORY.

         6  Q.   OKAY.  NOW, I WILL GO BACK TO THE SAME QUESTION I

         7  ASKED YOU ON THE SPEED ISSUE.

         8           NOW, IN DEVELOPING THE DIFFERENT VERSIONS OF THE

         9  PROTOTYPE REMOVAL PROGRAM, TRYING TO SAVE MEMORY WAS NOT

        10  SPECIFICALLY SOMETHING YOU WERE TRYING TO ACCOMPLISH; IS

        11  THAT CORRECT?

        12  A.   THAT'S RIGHT.  WE MADE NO PARTICULAR EFFORT TO SEE

        13  HOW MUCH MEMORY WE COULD SAVE.

        14  Q.   AND AGAIN, GOING BACK TO THE CODE ISSUE, YOU WEREN'T

        15  TRYING TO REMOVE A PARTICULAR QUANTUM OF CODE; RIGHT?

        16  A.   AGAIN, NO PARTICULAR EFFORT TO REMOVE THAT.  THAT

        17  WASN'T THE GOAL.

        18  Q.   NOW, WHAT, IF ANY, IMPACT IN YOUR JUDGMENT, AGAIN, IF

        19  MICROSOFT WERE TO REMOVE MORE CODE THAN YOU FOUND

        20  NECESSARY OR RELEVANT TO DO, WHAT IMPACT WOULD THAT HAVE

        21  ON THE AMOUNT OF MEMORY CONSUMED?

        22  A.   WELL, I WOULD EXPECT IT THAT--I WOULD EXPECT THAT IF

        23  MICROSOFT FOUND A WAY TO REMOVE MORE CODE, THAT THAT COULD

        24  ONLY SAVE MORE MEMORY.  SO, AS WITH THE PERFORMANCE, SPEED

        25  IMPROVEMENT, THE NUMBERS THAT I REFERRED TO ARE REALLY A
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         1  MINIMUM ON THE AMOUNT OF SAVINGS THAT MICROSOFT COULD

         2  EXPECT TO PROVIDE TO USERS BY MAKING IE REMOVABLE.

         3  Q.   OKAY.  NOW, LET ME SHOW YOU IN CONNECTION WITH THIS A

         4  PORTION OF MR. MARITZ'S TESTIMONY IN JANUARY.

         5           MR. HOLTZMAN:  IF THE WITNESS COULD BE HANDED A

         6  TRANSCRIPT FROM THE AFTERNOON SESSION OF JANUARY 27TH.

         7  BY MR. HOLTZMAN:

         8  Q.   IF YOU COULD TURN, PLEASE, TO PAGE FOUR, WE COULD

         9  START AT LINE SEVEN, (READING):

        10                "QUESTION:  I JUST HAVE A FEW MORE SUBJECTS

        11           TO COVER.  FIRST, AND HOPEFULLY BRIEFLY, IS IT

        12           THE CASE THAT NETSCAPE'S BROWSER RUNS SLOWER AND

        13           LESS EFFICIENTLY ON WINDOWS 98 THAN IT DID ON

        14           WINDOWS 95?

        15                ANSWER:  I CAN'T RECALL THE SPECIFICS OF IT.

        16           I DO BELIEVE THAT IN CERTAIN CIRCUMSTANCES,

        17           APPLICATIONS IN GENERAL, NOT JUST NETSCAPE'S

        18           BROWSER, CAN RUN SLOWER ON WINDOWS 98 VERSUS

        19           WINDOWS 95 IN MEMORY-CONSTRAINED SITUATIONS; IN

        20           OTHER WORDS, RUNNING A MACHINE WITH SMALLER

        21           AMOUNTS OF MEMORY."

        22           NOW, HOW, IF AT ALL, DOES MR. MARITZ'S TESTIMONY

        23  RELATE TO YOUR TESTIMONY ABOUT MEMORY AND PERFORMANCE?

        24  A.   WELL, WHAT HE'S DESCRIBING HERE IS THE SITUATION THAT

        25  I DESCRIBED BEFORE.  IF YOU HAVE A MEMORY-CONSTRAINED
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         1  SITUATION--THAT IS WHERE MEMORY IS A BIT SCARCE--AND THE

         2  USER STARTS TO USE APPLICATIONS, THE PERFORMANCE OF THOSE

         3  APPLICATIONS WILL SUFFER WHEN YOU'RE RUNNING ON TOP OF A

         4  LARGER OPERATING SYSTEM PRODUCT, LARGER IN TERMS OF THE

         5  AMOUNT OF MEMORY USED.  SO, HE'S DESCRIBING HERE A CASE

         6  WHERE WINDOWS 98 PERFORMS WORSE THAN WINDOWS 95 BECAUSE

         7  WINDOWS 98 USES SO MUCH MORE MEMORY THAN WINDOWS 95.

         8  Q.   NOW, WHAT'S THE IMPACT OF THAT ON WHETHER FORCING

         9  USERS TO TAKE INTERNET EXPLORER WITH WINDOWS 98 IS HARMFUL

        10  OR BENEFICIAL AS TO PERFORMANCE?

        11  A.   WELL, WHAT WE SAW IS THAT FOR USERS WHO DO WANT TO

        12  USE THE INTERNET EXPLORER BROWSER, THEY DON'T SUFFER IN

        13  MEMORY USE IF IT IS MADE OPTIONAL.

        14           ON THE OTHER HAND, WHAT WE HAVE HERE IS A

        15  DESCRIPTION OF A CASE WHERE USERS WHO DON'T WANT TO USE

        16  THE IE WEB BROWSER DO SUFFER A SLOWDOWN AS A RESULT OF THE

        17  WEB BROWSER BEING BUNDLED IN WITH WINDOWS.

        18  Q.   OKAY.  SO, TO GO BACK TO WHERE WE STARTED TODAY, WITH

        19  YOUR PROOF OF CONCEPT, CAN YOU SUMMARIZE FOR THE COURT THE

        20  POTENTIAL EFFECTS OF REMOVING INTERNET EXPLORER FROM

        21  WINDOWS 98, USING THE PROTOTYPE REMOVAL PROGRAM AS AN

        22  EXAMPLE.

        23  A.   SURE.  THE PROTOTYPE REMOVAL PROGRAM IS A PROOF OF

        24  CONCEPT THAT DEMONSTRATES FOUR THINGS:

        25           FIRST OF ALL, MICROSOFT CAN DELIVER THE INTERNET
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         1  EXPLORER WEB BROWSER SEPARATELY FROM WINDOWS 98 AND GIVE

         2  THE USER A CHOICE OF WHICH BROWSER THEY WANT TO USE OR TO

         3  USE NO BROWSER AT ALL.

         4           SECOND, MICROSOFT CAN DO THAT IN SUCH A WAY THAT

         5  IT DOES NOT CHANGE ANY OF THE NON-WEB-BROWSING FUNCTIONS

         6  OF WINDOWS 98.

         7           THIRD, DOING THAT WOULD MAKE WINDOWS 98 RUN

         8  FASTER.

         9           AND FOURTH, DOING THAT WOULD SAVE A SIGNIFICANT

        10  AMOUNT OF MEMORY ON THE COMPUTERS OF USERS WHO DON'T WANT

        11  TO USE INTERNET EXPLORER.

        12  Q.   OKAY.  NOW, AS WE'VE REFERRED TO, THERE HAS BEEN

        13  TESTIMONY IN THIS TRIAL ABOUT WHETHER THE PROTOTYPE

        14  REMOVAL PROGRAM, ITSELF, REMOVES DIFFERENT CODE THAT

        15  MICROSOFT HAS INCLUDED IN THE WINDOWS PACKAGE.

        16           LET ME JUST ASK YOU:  IN YOUR JUDGMENT, WHAT, IF

        17  ANYTHING, IS THE DIFFERENCE TO CONSUMERS BETWEEN REMOVING

        18  CODE ON THE ONE HAND AND REMOVING A BROWSER ON THE OTHER?

        19           MR. HOLLEY:  YOUR HONOR, I OBJECT TO LACK OF

        20  FOUNDATION.  I WASN'T AWARE THAT PROFESSOR FELTEN IS AN

        21  EXPERT IN THE PERCEPTION OF CONSUMERS.

        22           THE COURT:  SPEAKING AS ONE CONSUMER, I THINK WE

        23  WILL LET HIM EXPRESS HIS OPINION.

        24           THE WITNESS:  COULD I HEAR THE QUESTION AGAIN,

        25  PLEASE?
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         1  BY MR. HOLTZMAN:

         2  Q.   CERTAINLY.

         3           IN YOUR JUDGMENT, WHAT, IF ANYTHING, IS THE

         4  DIFFERENCE TO CONSUMERS--TO YOU, FOR THAT MATTER--BETWEEN

         5  REMOVING CODE AND REMOVING THE BROWSER?

         6  A.   TO ME, REMOVING CODE IS NOT--IS NOT SUCH A BIG ISSUE.

         7  FROM MY STANDPOINT, WHAT I CARE ABOUT IS WHETHER I HAVE A

         8  CHOICE OF WHICH BROWSER I'M GOING TO USE, AND WHETHER I

         9  HAVE TO PAY THE COSTS IN PERFORMANCE AND IN MEMORY OF

        10  TAKING A BROWSER THAT I DON'T NECESSARILY WANT TO HAVE.

        11           MR. HOLTZMAN:  NO FURTHER QUESTIONS, YOUR HONOR.

        12           THE COURT:  DO YOU WANT A FEW MINUTES,

        13  MR. HOLLEY?

        14           MR. HOLLEY:  A VERY FEW, YOUR HONOR.  I NEED TO

        15  SET UP ONE OF THE COMPUTERS WHICH IS STILL IN THE BOX, AND

        16  THAT WILL TAKE ABOUT FIVE MINUTES.

        17           THE COURT:  WE WILL TAKE A BRIEF RECESS.

        18           (BRIEF RECESS.)

        19           MR. HOLLEY:  GOOD AFTERNOON, YOUR HONOR.

        20           THE COURT:  GOOD AFTERNOON, MR. HOLLEY.

        21                      CROSS-EXAMINATION

        22  BY MR. HOLLEY:

        23  Q.   PROFESSOR FELTEN, I WOULD LIKE TO ASK YOU ABOUT

        24  GOVERNMENT EXHIBIT 2215, WHICH IS THE ARTICLE FROM SMART

        25  RESELLER WHICH MR. HOLTZMAN SHOWED YOU, AND I WOULD LIKE
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         1  TO DIRECT YOUR ATTENTION--

         2  A.   I NEED TO FIND THIS.

         3  Q.   I'M SORRY.

         4  A.   IT'S AT THE BOTTOM OF THE STACK.

         5           OKAY.

         6  Q.   AND I'M INTERESTED IN THE THIRD PAGE OF THIS

         7  DOCUMENT, WHICH IS DESCRIBING THE 98 LITE PRODUCTS, THE

         8  THIRD COMPLETE PARAGRAPH WHICH SAYS, "SOME FILES THAT ARE

         9  ESSENTIAL TO INTERNET EXPLORER 4.0, NOTABLY SHDOCVW.DLL

        10  AND MSHTML.DLL, DO STAY IN WINDOWS 98 LITE DUE TO THEIR

        11  USE BY THE 98 HELP SYSTEM AND OUTLOOK EXPRESS."

        12           THOSE TWO FILES, SHDOCVW.DLL AND MSHTML.DLL, ARE

        13  AMONG THE FILES DESCRIBED BY MR. ALLCHIN IN PARAGRAPH 100

        14  OF HIS WRITTEN DIRECT TESTIMONY, WHICH I BELIEVE YOU ALSO

        15  HAVE UP THERE, AS AMONG THE SIX CORE IE FILES; IS THAT

        16  RIGHT?

        17  A.   YES, THAT'S WHAT HE SAID.

        18           AND I WILL POINT OUT HERE THAT, AS I'VE SAID MANY

        19  TIMES, THE QUESTION OF WHETHER PARTICULAR FILES ARE

        20  REMOVED OR NOT IS IRRELEVANT TO THE QUESTION OF WHETHER

        21  THE WEB BROWSER HAS BEEN REMOVED.

        22  Q.   THE ARTICLE GOES ON TO STATE, "THE BROWSER ITSELF,

        23  THOUGH, IEXPLORE.EXE," DO YOU AGREE WITH THAT STATEMENT

        24  THAT THE BROWSER ITSELF IS THE STUB EXECUTABLE FILE CALLED

        25  IEXPLORE.EXE?
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         1  A.   NO, THE BROWSER ITSELF IS NOT ANY FILE.

         2  Q.   SO, IT'S CERTAINLY NOT IEXPLORE.EXE, THE INTERNET

         3  BROWSER THAT YOU SAY IS INSIDE WINDOWS 98?

         4           MR. HOLTZMAN:  OBJECTION, YOUR HONOR.  IN THE

         5  ABSENCE OF THE REST OF THE SENTENCE, I BELIEVE MR. HOLLEY

         6  IS MISCHARACTERIZING THE DOCUMENT.

         7           THE WITNESS:  COULD I HEAR THE QUESTION?

         8           THE COURT:  I'M SORRY, MR. HOLTZMAN, I DON'T

         9  UNDERSTAND YOUR OBJECTION.

        10           MR. HOLTZMAN:  IT'S ESSENTIALLY A QUESTION OF

        11  WHETHER MR. HOLLEY HAS MISCHARACTERIZED THIS DOCUMENT.

        12           MR. HOLLEY:  THE OBJECTION IS--I DON'T AGREE,

        13  YOUR HONOR.  I THINK THAT THE STATEMENT IS THAT THE

        14  BROWSER ITSELF IS A FILE CALLED IEXPLORE.EXE, AND I WAS

        15  JUST WONDERING--

        16           THE COURT:  I'M GOING TO OVERRULE THE OBJECTION.

        17           THE WITNESS:  I WOULD LIKE TO HEAR THE QUESTION

        18  AGAIN, SIR.

        19  BY MR. HOLLEY:

        20  Q.   SURE.  ACTUALLY, I'M NOT SURE THERE WAS ONE PENDING,

        21  PROFESSOR FELTEN.

        22  A.   OH.

        23  Q.   NOW, THE COURT ASKED YOU A QUESTION, PROFESSOR

        24  FELTEN, ABOUT WHETHER THERE WERE SECURITY ISSUES INVOLVED

        25  IN THE CHOICE OF BROWSER OR WHETHER TO HAVE A BROWSER
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         1  INSTALLED AT ALL.

         2           DO YOU RECALL THAT QUESTION?

         3  A.   YES, AND I SAID THAT THERE WERE.

         4  Q.   AND YOU SAID THAT THERE WERE.

         5           NOW, THERE OBVIOUSLY IS NO SECURITY ISSUE FROM

         6  HAVING THE SIX FILES DESCRIBED BY MR. ALLCHIN IN PARAGRAPH

         7  100 OF HIS WRITTEN DIRECT TESTIMONY PRESENT IN WINDOWS 98

         8  IF THE COMPUTER IS NOT CONNECTED TO THE INTERNET IN ANY

         9  WAY.  DO YOU AGREE WITH THAT?

        10  A.   NO, NOT NECESSARILY.  THERE ARE SECURITY THREATS THAT

        11  CAN ARISE, EVEN ON COMPUTERS NOT CONNECTED TO THE

        12  INTERNET.

        13  Q.   THAT'S CORRECT.  I CAN PUT A FLOPPY DISK IN MY

        14  FLOPPY-DISK DRIVE, AND IT CAN BE INFECTED WITH A VIRUS,

        15  EVEN THOUGH I HAVE NO CONNECTION TO THE INTERNET; IS THAT

        16  RIGHT?

        17  A.   SURE, OR A STRANGER COULD WALK UP TO THE COMPUTER AND

        18  MESS AROUND WITH IT.  THAT'S ANOTHER SECURITY ISSUE, AS

        19  WELL.

        20  Q.   I WOULD LIKE TO DIRECT YOUR ATTENTION, PROFESSOR

        21  FELTEN, TO PARAGRAPH 145 OF MR. ALLCHIN'S WRITTEN DIRECT

        22  TESTIMONY.  AND I'M INTERESTED, IN PARTICULAR, TO THE

        23  SENTENCE THAT BEGINS RIGHT AFTER WHAT'S IN ITALICS.  IT

        24  SAYS, "FOR EXAMPLE, THE DESIGNERS OF THE WINDOWS 98 USER

        25  INTERFACE HAD MUCH WIDER LATITUDE TO MAKE HTML-BASED
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         1  IMPROVEMENTS BECAUSE THEY KNEW THERE WOULD BE A FIRST

         2  PLACE HTML PARSING AND RENDERING ENGINE IN THE OPERATING

         3  SYSTEM."

         4           IT IS CORRECT, IS IT NOT, PROFESSOR FELTEN, THAT

         5  YOU COULD NOT HAVE AN HTML-BASED USER INTERFACE IN

         6  WINDOWS 95 IF THERE WAS NO HTML PARSING AND RENDERING

         7  ENGINE IN THE OPERATING SYSTEM?

         8  A.   WELL, FIRST OF ALL, I OBJECT TO THE CHARACTERIZATION

         9  OF ANY PARSING--HTML PARSING AND RENDERING ENGINE BEING IN

        10  THE OPERATING SYSTEM.  IF YOU ARE REFERRING TO HAVING THAT

        11  FUNCTION PRESENT ON THE SYSTEM, THEN YES, IN ORDER TO USE

        12  THAT FUNCTION IT MUST BE PRESENT ON THE SYSTEM.  BUT

        13  THAT'S A DIFFERENT QUESTION FROM WHETHER THE WEB BROWSER

        14  PRODUCT IS PRESENT ON THE SYSTEM.

        15  Q.   WELL, LET ME ASK THE QUESTION THIS WAY:  COULD

        16  MICROSOFT HAVE DESIGNED THE PRODUCT SOLD AS WINDOWS 98 TO

        17  HAVE AN HTML-BASED USER INTERFACE IF THAT PRODUCT DID NOT

        18  ALSO INCLUDE AN HTML PARSING AND RENDERING ENGINE?

        19  A.   IF THEY MADE A CHOICE TO USE AN HTML-BASED USER

        20  INTERFACE, THAT USER--IN ORDER TO SUPPORT THAT USER

        21  INTERFACE, SOME HTML-RELATED FUNCTIONS HAD TO BE PRESENT

        22  ON THE SYSTEM.

        23           AGAIN, THAT'S NOT THE SAME AS SAYING THAT ANY WEB

        24  BROWSER PRODUCT HAD TO BE ON THE SYSTEM.

        25  Q.   BECAUSE YOU DRAW A DISTINCTION BETWEEN WHAT YOU CALL
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         1  A WEB BROWSER PRODUCT AND AN HTML PARSING AND RENDERING

         2  ENGINE; IS THAT CORRECT?

         3  A.   OF COURSE.

         4  Q.   WOULD IT COME AS A SURPRISE TO YOU THAT JAMES

         5  BARKSDALE, THE CHIEF EXECUTIVE OFFICER OF NETSCAPE,

         6  TESTIFIED THAT AN HTML PARSING AND RENDERING ENGINE WAS A

         7  WEB BROWSER?

         8  A.   IF YOU WANT TO REFER TO HIS TESTIMONY, YOU COULD SHOW

         9  IT TO ME, BUT I WOULD PREFER TO SEE EXACTLY WHAT HE SAID

        10  AND IN WHAT CONTEXT BEFORE RESPONDING.

        11  Q.   YOU CAN'T ANSWER THAT QUESTION WITHOUT SEEING HIS

        12  TESTIMONY; IS THAT YOUR TESTIMONY NOW?

        13  A.   I FIND IT DIFFICULT TO RESPOND TO HIS TESTIMONY

        14  UNLESS I KNOW EXACTLY WHAT HE SAID.

        15  Q.   BECAUSE IT DOESN'T MAKE ANY SENSE; RIGHT?  IT DOESN'T

        16  MAKE ANY SENSE TO YOU TO SAY THAT AN HTML PARSING AND

        17  RENDERING ENGINE IS A WEB BROWSER?

        18  A.   I DON'T KNOW WHETHER WHAT HE SAID MAKES SENSE OR NOT,

        19  WITHOUT SEEING EXACTLY WHAT HE SAID AND IN WHAT CONTEXT.

        20  Q.   YOU TESTIFIED IN RESPONSE TO QUESTIONS FROM

        21  MR. HOLTZMAN, PROFESSOR FELTEN, THAT USERS, INDIVIDUAL

        22  USERS, SHOULD DECIDE WHETHER THEY WANT SUPPORT FOR

        23  PARTICULAR NETWORKING PROTOCOLS AND DATA FORMATS IN THE

        24  OPERATING SYSTEM.  DID I UNDERSTAND THAT CORRECTLY?  YOUR

        25  EXAMPLE WAS THE PDF FORMAT FROM ADOBE.
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         1  A.   WELL, I THINK WHAT I SAID IS THAT USERS CAN GET

         2  SUPPORT FOR THINGS LIKE THAT SEPARATELY FROM OPERATING

         3  SYSTEM PRODUCTS, AND MANY USERS DO.  IT'S NOT NECESSARY IN

         4  ORDER TO SUPPORT PDF IN ORDER FOR USERS TO USE PDF FOR ANY

         5  PDF VIEWER TO BE BUNDLED WITH THE OPERATING SYSTEM IN SUCH

         6  A WAY THAT THE USER OR OEM CAN'T TAKE IT OUT.

         7  Q.   MY QUESTION TO YOU IS, SIR, WHETHER YOU SAID ON

         8  DIRECT, AS I THOUGHT I HEARD YOU SAY, THAT USERS SHOULD BE

         9  ABLE TO DECIDE WHETHER THEY WANT SUPPORT FOR PARTICULAR

        10  NETWORKING PROTOCOLS OR DATA FORMATS IN WINDOWS 98.

        11  A.   I HAVE TWO THINGS TO SAY ABOUT THAT.  NUMBER ONE,

        12  AGAIN, IF YOU WOULD LIKE ME TO COMMENT ON SOMETHING THAT

        13  OCCURRED EARLIER, I WOULD LIKE TO SEE THE TRANSCRIPT SO I

        14  COULD SEE EXACTLY WHAT I SAID AND IN EXACTLY WHICH

        15  CONTEXT.

        16           SECOND--

        17           (SIMULTANEOUS CONVERSATION.)

        18  Q.   --THERE ISN'T A TRANSCRIPT YET, BUT YOU COULD TELL ME

        19  THE SECOND POINT.

        20  A.   OKAY.  THE SECOND POINT IS THAT MICROSOFT DOES GIVE

        21  USERS MANY CHOICES ABOUT WHICH NETWORKING PROTOCOLS, FOR

        22  EXAMPLE, ARE PRESENT IN THE SYSTEM.  FOR EXAMPLE, TCP/IP

        23  IS OPTIONAL.  THE USER CAN REMOVE IT.  THEY COULD ADD IT

        24  LATER.  THE USER HAS THE CHOICE OF WHETHER THEY WANT

        25  TCP/IP ON THEIR SYSTEM OR NOT, AMONG OTHER PROTOCOLS.
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         1  Q.   ARE YOU AWARE, PROFESSOR FELTEN, THAT DR. TEVANIAN, A

         2  PH.D. IN COMPUTER SCIENCE LIKE YOURSELF AND WHO IS THE

         3  CHIEF TECHNOLOGY OFFICER OF APPLE COMPUTER, TESTIFIED THAT

         4  IT WAS DIFFICULT FOR AVERAGE USERS TO SWITCH BETWEEN

         5  NETSCAPE NAVIGATOR AND INTERNET EXPLORER AS THE DEFAULT

         6  BROWSER ON THE MACINTOSH?

         7  A.   AGAIN, I WOULD--THIS IS A CASE WHERE YOU DO HAVE A

         8  TRANSCRIPT, AND I WOULD LIKE TO SEE IT BEFORE I'M GOING TO

         9  COMMENT ON WHAT HE SAID, BECAUSE I NEED TO SEE THE CONTEXT

        10  AND HIS EXACT WORDS.

        11  Q.   WHY DOES THAT MATTER TO YOU?  I'M ASKING YOU TO

        12  ACCEPT THAT THE MAN GAVE THAT TESTIMONY, AND I'M GOING TO

        13  ASK YOU A QUESTION BASED ON IT.  OTHER THAN CAUSING ME

        14  DIFFICULTY, WHY DO YOU HAVE TO SEE WHAT HE SAID?

        15  A.   IF YOU'RE ASKING ME TO RESPOND TO WHAT HE SAID AS

        16  OPPOSED TO WHAT YOU'RE SAYING, THEN YOU HAVE TO SHOW ME

        17  WHAT HE SAID AND IN WHAT CONTEXT.

        18  Q.   OKAY.

        19           THE COURT:  I THINK HIS OBSERVATION IS CORRECT.

        20  YOU CAN EITHER ASK HIM THE QUESTION OR SHOW HIM THE

        21  TRANSCRIPT IF YOU WANT HIM TO COMMENT ON WHAT SOMEBODY

        22  ELSE IS SUPPOSED TO HAVE SAID.

        23           MR. HOLLEY:  OKAY.

        24           THE COURT:  YOU CAN GET AN ANSWER TO THE QUESTION

        25  IF YOU WANT IT:  DOES HE AGREE WITH IT OR DOESN'T HE AGREE
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         1  WITH IT.

         2  BY MR. HOLLEY:

         3  Q.   WELL, MY QUESTION TO YOU, PROFESSOR FELTEN, IS,

         4  ASSUME WITH ME THAT IT IS DIFFICULT FOR AVERAGE USERS TO

         5  CHANGE THE DEFAULT BROWSER FROM IE TO NETSCAPE NAVIGATOR

         6  ON THE MACINTOSH.  IF THAT IS TRUE, THEN HOW CAN YOU

         7  EXPECT AVERAGE USERS TO EVEN KNOW WHAT THE SIMPLE MAIL

         8  TRANSFER PROTOCOL IS, OR THE FILE TRANSFER PROTOCOL, OR

         9  JPEG OR AVI OR RMI OR ANY OF THE OTHER FORMATS THAT EXIST

        10  ON THE INTERNET?

        11  A.   WE'RE NOT ONLY TALKING ABOUT USERS MAKING CHOICES

        12  HERE.  WE ARE ALSO TALKING ABOUT OEM'S MAKING CHOICES, AND

        13  CORPORATE INFORMATION TECHNOLOGY DEPARTMENTS MAKING

        14  CHOICES.  AND THOSE PEOPLE CERTAINLY DO UNDERSTAND THESE

        15  ACRONYMS AND DO KNOW THE CONSEQUENCES OF THE CHOICES

        16  THEY'RE MAKING.

        17  Q.   BUT, FOR MY MOTHER UP AT THE WAL-MART IN MICHIGAN,

        18  THAT MIGHT BE A REAL CHALLENGE--RIGHT?--TO KNOW WHAT SMTP

        19  AND FTP AND TELNET ARE?

        20  A.   SHE, I ASSUME, WOULD RELY ON THE OEM TO MAKE GOOD

        21  CHOICES.

        22           THE COURT:  IS THERE A MANUAL THAT COMES WITH

        23  THESE THINGS?

        24           THE WITNESS:  WELL, THERE IS SUCH AS IT IS.  A

        25  USER WHO WANTS TO GO TO THE TROUBLE OF LEARNING ABOUT ALL
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         1  OF THIS ALPHABET SOUP CAN DO IT.  I THINK MANY USERS DO

         2  NOT, AND SO THEY RELY ON PEOPLE LIKE OEM'S AND INFORMATION

         3  TECHNOLOGY DEPARTMENTS AND THEIR CLEVER COUSIN TO HELP

         4  THEM THROUGH THIS STUFF.

         5  BY MR. HOLLEY:

         6  Q.   NOW, ON DIRECT EXAMINATION YOU ANSWERED SOME

         7  QUESTIONS FROM MR. HOLTZMAN ABOUT API'S EXPOSED BY

         8  WINDOWS.  DO YOU RECALL THAT?  THE GENERAL TOPIC.

         9  A.   YES, I RECALL QUESTIONS ABOUT API'S THAT ARE THERE.

        10  Q.   I'M SORRY I CAN'T SHOW YOU A TRANSCRIPT, BUT I RECALL

        11  YOU TESTIFYING THAT THERE WERE CERTAIN API'S EXPOSED BY

        12  WINDOWS THAT WEREN'T NECESSARY TO BE INCLUDED IN

        13  WINDOWS 98; IS THAT WHAT YOU SAID?

        14  A.   I THINK TALKING ABOUT API'S IS NECESSARY TO BE

        15  INCLUDED.  THE QUESTION IS WHAT EXACTLY "INCLUDED" MEANS

        16  IN THIS CONTEXT.  IF INCLUDED MEANS--IF INCLUDED MEANS ARE

        17  THE USERS FORCED TO TAKE THEM, THEN THERE CERTAINLY ARE

        18  THINGS IN THERE THAT USER NEED NOT BE FORCED TO TAKE.

        19  Q.   AND WHAT I'M INTERESTED IN PURSUING WITH YOU,

        20  PROFESSOR FELTEN, IS HOW ARE WE TO DISTINGUISH BETWEEN THE

        21  API'S THAT SHOULD BE INCLUDED IN WINDOWS 98 AND EXPOSED TO

        22  SOFTWARE DEVELOPERS, AND THOSE API'S THAT SHOULD NOT?  HOW

        23  DO WE TELL THAT?

        24  A.   YOU WILL HAVE TO BE MORE SPECIFIC ABOUT EXACTLY WHICH

        25  CRITERIA YOU WANT ME TO USE IN TERMS OF "SHOULD."  IF
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         1  YOU'RE TALKING ABOUT "SHOULD" AS A LEGAL MATTER, WHAT

         2  SHOULD MICROSOFT BE ALLOWED OR REQUIRED TO DO, I CANNOT

         3  ANSWER THAT QUESTION.

         4           AS A TECHNICAL MATTER, I COULD TELL YOU WHAT'S

         5  POSSIBLE, AND I COULD TALK ABOUT WHAT'S EFFICIENT.

         6  Q.   WELL, LET'S TAKE THE API'S WHICH ARE SUPPOSED BY THE

         7  COMPONENT OF WINDOWS 98 CALLED MSHTML.DLL.  LET'S JUST

         8  LOOK AT THAT ONE.

         9           IT DOES EXPOSE API'S TO DEVELOPERS THAT PERMIT

        10  THEM TO DISPLAY INFORMATION IN HTML FORMAT; CORRECT?

        11  A.   YES, AND THAT'S TRUE REGARDLESS OF HOW THAT FILE GOT

        12  ON TO THE USER'S SYSTEM, WHETHER IT CAME WITH WINDOWS OR

        13  WHETHER IT WAS DISTRIBUTED SEPARATELY.

        14  Q.   ARE YOU SAYING THAT IT IS BAD FOR SOFTWARE DEVELOPERS

        15  THAT VERSIONS OF WINDOWS ARE AVAILABLE THAT CONTAIN THE

        16  API'S FOR HTML RENDERING?

        17  A.   NO, I DON'T THINK IT'S--I DON'T THINK I'M SAYING IT'S

        18  BAD FOR SOFTWARE DEVELOPERS, THAT THOSE VERSIONS ARE

        19  AVAILABLE.  THAT'S A DIFFERENT QUESTION FROM WHETHER USERS

        20  ARE FORCED TO USE THOSE VERSIONS.

        21  Q.   TAKE A LOOK IF YOU WOULD, PROFESSOR FELTEN, AT WHAT'S

        22  GOVERNMENT EXHIBIT 2214, WHICH IS THE MICROSOFT OFFICE

        23  DEVELOPER WEB FORUM DOCUMENT THAT MR. HOLTZMAN SHOWED YOU

        24  ON DIRECT.

        25           DO YOU HAVE THAT, SIR?
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         1  A.   YES.

         2  Q.   NOW, YOU POINTED OUT THE STATEMENT IN THE SECOND

         3  PARAGRAPH OF THIS DOCUMENT, "TODAY MORE THAN 1 MILLION

         4  DEVELOPERS ARE CREATING SOLUTIONS BASED ON MICROSOFT

         5  OFFICE APPLICATIONS."

         6           WHAT WOULD HAPPEN IF COMPUTER MANUFACTURERS WHICH

         7  DISTRIBUTE OFFICE WITH THEIR COMPUTERS--SOME OF THEM

         8  DO--WERE PERMITTED TO DELETE CERTAIN API'S THAT ARE RELIED

         9  ON BY THE MILLIONS OF DEVELOPERS CREATING APPLICATIONS

        10  THAT RUN ON TOP OF OFFICE?

        11  A.   SO, IF WE'RE ASSUMING THAT THEY WERE PERMITTED TO DO

        12  THAT, AND ALSO THEY CHOSE TO DO THAT, WHICH IS THE CHOICE

        13  THEY WOULDN'T NECESSARILY MAKE, IF IT DIDN'T MAKE SENSE,

        14  BUT IF THEY HAD THE CHOICE, AND IF THEY EXERCISED THAT

        15  CHOICE, THEN WE WOULD BE IN A SITUATION WHERE SOME

        16  DEVELOPERS WHO RELIED ON CERTAIN THINGS BEING PRESENT

        17  WOULD REDISTRIBUTE THOSE THINGS.  THAT'S JUST THE CASE

        18  WITH MANY OF THE FILES RELATED TO WINDOWS RIGHT NOW.

        19  THERE WOULD BE NOTHING NEW OR NOVEL ABOUT THAT SITUATION.

        20  Q.   WELL, THE DEVELOPERS WE'RE TALKING ABOUT THE, ONE

        21  MILLION DEVELOPERS, ARE PEOPLE LIKE THE INTERNAL MIS

        22  DEPARTMENT AT THE CHASE MANHATTAN BANK IN NEW YORK, AREN'T

        23  THEY?  THEY'RE BUILDING VERTICAL BUSINESS APPLICATIONS ON

        24  TOP OF THE OFFICE PLATFORM.

        25           NOW, HOW ARE THEY GOING TO REDISTRIBUTE THE
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         1  PIECES OF OFFICE THAT THE OEM DELETED?

         2  A.   IF WE ARE TALKING ABOUT INTERNAL DEPARTMENT THAT'S

         3  DEVELOPING AN APPLICATION FOR INTERNAL USE, THEY

         4  PRESUMABLY HAVE CONTROL OVER WHAT THEIR USERS HAVE

         5  INSTALLED.  MICROSOFT DOESN'T--NO ONE WOULD NEED TO MAKE

         6  SOME OTHER USER TAKE A PARTICULAR FILE OR COMPONENT IN

         7  ORDER TO ALLOW CHASE MANHATTAN TO PUT THE FILES THEY WANT

         8  ON THEIR COMPUTERS.

         9  Q.   YOU TESTIFIED IN RESPONSE--

        10           THE COURT:  COULD THEY JUST INCLUDE IN THEIR

        11  APPLICATION A DUPLICATE THAT THE OEM HAD PERHAPS

        12  IMPROVIDENTLY REMOVED?

        13           THE WITNESS:  AS A TECHNICAL MATTER, THEY COULD.

        14  WHETHER MICROSOFT WOULD LET THEM IS A LICENSING QUESTION,

        15  IS A DIFFERENT POINT.  BUT THAT'S NOT A TECHNICAL ISSUE.

        16           THE COURT:  ALL RIGHT.

        17  BY MR. HOLLEY:

        18  Q.   NOW, I THINK YOU SAID IN RESPONSE TO A QUESTION FROM

        19  MR. HOLTZMAN THAT IT WAS OPTIMAL--I WROTE THAT DOWN IN

        20  QUOTATION MARKS--FOR SOFTWARE DEVELOPERS TO THEMSELVES

        21  REDISTRIBUTE INTERNET EXPLORER WITH THEIR PRODUCTS.  DID

        22  YOU SAY THAT?

        23  A.   I DON'T RECALL USING THAT WORD.  I MIGHT HAVE SAID

        24  "OPTIONAL."  I'M NOT SURE.

        25  Q.   WELL, THAT'S POSSIBLE.
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         1           OKAY.  WHEN YOU GAVE THE TESTIMONY THAT YOU GAVE,

         2  HAD YOU CONSIDERED THE STATEMENTS THAT MR. ALLCHIN MADE IN

         3  PARAGRAPH 136 OF HIS WRITTEN DIRECT TESTIMONY ABOUT A

         4  SITUATION HE REFERS TO AS "DLL HELL"?

         5           AND I'M, IN PARTICULAR, LOOKING AT THE STATEMENTS

         6  THAT BEGIN FIRST, SECOND, THIRD AND FOURTH, HE MAKES

         7  FOURTH, AND THEN FINALLY--HE MAKES FOUR POINTS HERE IN

         8  THIS PARAGRAPH ABOUT WHY IT IS A BAD IDEA FOR SOFTWARE

         9  DEVELOPERS TO HAVE TO REDISTRIBUTE IE COMPONENTS

        10  THEMSELVES.

        11           DID YOU CONSIDER THIS WHEN YOU GAVE THE TESTIMONY

        12  THAT YOU GAVE THIS MORNING?

        13  A.   YES, I DID.

        14  Q.   AND IN LOOKING AT THE FIRST ONE, WHICH IS THAT

        15  THIRD-PARTY SOFTWARE PRODUCTS WOULD BECOME LARGER AND MORE

        16  DIFFICULT TO INSTALL, WHAT IS THE BASIS FOR YOUR REJECTION

        17  OF THAT STATEMENT IN FORMING YOUR OPINION?

        18  A.   NUMBER ONE, I DON'T THINK IT'S TRUE THAT THEY WOULD

        19  BECOME LARGER AND MORE DIFFICULT TO INSTALL.  AS I

        20  DISCUSSED THIS MORNING, DEVELOPERS DO--DEVELOPERS,

        21  INCLUDING MICROSOFT, WHEN IT'S FUNCTIONING AS AN

        22  APPLICATION DEVELOPER, CAN AND DO REDISTRIBUTE DLL'S, FOR

        23  EXAMPLE, THAT THEY NEED.

        24  Q.   AND WHEN THEY DO THAT, PROFESSOR FELTEN, IT MAKES

        25  THEIR PRODUCTS LARGER AND MORE DIFFICULT TO INSTALL,
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         1  DOESN'T IT?

         2  A.   IT CERTAINLY--I CANNOT SEE HOW IT MAKES THEM MORE

         3  DIFFICULT TO INSTALL.

         4           AND IN ADDITION, IT DOES NOT MAKE THE PRODUCTS

         5  LARGER WHEN THEY'RE ACTUALLY IN USE ON THE USER SYSTEM,

         6  WHICH IS WHAT THE USER CARES THE MOST ABOUT.  WHEN THE

         7  SYSTEM IS IN USE, WHEN THE CODE IS THERE, IT'S THERE, AND

         8  IT TAKES UP THE SAME AMOUNT OF SPACE, REGARDLESS OF HOW

         9  THE USER GOT IT, WHETHER IT WAS PRE-INSTALLED OR WHETHER

        10  THE USER GOT IT SEPARATELY.

        11           ON THE OTHER HAND, IF SOMETHING IS PRE-INSTALLED

        12  AND IT'S NOT IN USE, THEN IT ONLY HAS A NEGATIVE EFFECT ON

        13  THE SIZE OF STUFF ON THE USER'S COMPUTER.

        14  Q.   WELL, LET'S LOOK AT IT FROM THE STANDPOINT OF A

        15  SOFTWARE DEVELOPER WHO IS TRYING TO DISTRIBUTE

        16  APPLICATIONS OVER THE WEB.

        17           FOR THAT SOFTWARE DEVELOPER HAVING TO DISTRIBUTE

        18  10 OR 12 MEGABYTES OF SOMEBODY ELSE'S CODE IS A REAL

        19  ISSUE, IS IT NOT?  THEY DON'T WANT TO DO THAT, DO THEY?

        20  A.   WELL, IF WE LOOK AT THE ISSUE OF DOWNLOADS, SOFTWARE

        21  DOWNLOADS, THE FIRST THING--THE FIRST POINT I WANT TO MAKE

        22  IS THAT--IS THAT IT'S NOT NECESSARY FOR A SOFTWARE

        23  DISTRIBUTOR TO DOWNLOAD TO A USER'S SYSTEM ANYTHING THAT'S

        24  THERE ALREADY, AS I'M SURE YOU WOULD AGREE, AND THAT IS

        25  TRUE REGARDLESS OF HOW THE USER GOT THE STUFF THAT'S THERE
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         1  ALREADY.  THE USER ONLY NEEDS TO DOWNLOAD EACH COMPONENT

         2  OR EACH FILE ONCE, AT WORST.

         3           SECOND, AS A TECHNICAL MATTER, IT'S POSSIBLE FOR

         4  MICROSOFT OR ANYBODY ELSE TO PUT ON TO THE CD'S, FOR

         5  EXAMPLE, THAT THEY SHIP WITH THE SYSTEM ANY FILES THAT

         6  THEY THINK MIGHT BE USEFUL.  THAT'S SOMETHING THEY COULD

         7  DO WITHOUT REQUIRING THE USER TO INSTALL THOSE FILES.

         8  Q.   OKAY.  LET'S PURSUE THAT SUGGESTION.  SO, WHEN I GO

         9  OUT AND INSTALL INTUIT'S QUICKEN 99, I GET A MESSAGE FROM

        10  WINDOWS 98 THAT SAYS, "HEY, THIS PROGRAM NEEDS A FILE

        11  WHICH IS NOT PRESENT ON YOUR VERSION OF THE OPERATING

        12  SYSTEM.  GO DIG THROUGH THE CLOSET AND FIND THE BOX THAT

        13  CONTAINS THE CD-ROM THAT THE COMPUTER CAME IN AND

        14  REINSTALL THAT DLL."

        15           IS THAT WHAT YOU'RE SUGGESTING?  THAT'S NOT VERY

        16  GOOD FOR CONSUMERS, IS IT, PROFESSOR FELTEN?

        17  A.   YOU'RE TALKING ABOUT INSTALLING QUICKEN 99 ON WHICH

        18  VERSION OF WINDOWS?

        19  Q.   I'M NOT SURE THAT IT MATTERS, BUT LET'S ASSUME THAT

        20  WE ARE INSTALLING QUICKEN 99 ON WINDOWS 98.  YOU HAVE TO

        21  ASSUME WITH ME THAT THERE IS--THIS IS IN A WORLD IN WHICH

        22  THE OEM THAT MADE THIS COMPUTER WAS GIVEN THE RIGHT TO

        23  DELETE CERTAIN DLL'S THAT INTUIT'S QUICKEN 99 NEEDS.

        24           WHAT I UNDERSTOOD TO BE THE POINT OF YOUR EARLIER

        25  TESTIMONY WAS, WELL, MICROSOFT CAN JUST INCLUDE THOSE ON
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         1  THE CD-ROM FOR WINDOWS 98, AND THE USER CAN INSTALL THEM

         2  WHEN THEY'RE NEEDED; RIGHT?

         3  A.   THAT'S ONE THING THAT'S POSSIBLE, YES.

         4  Q.   AND MY QUESTION TO YOU IS:  THAT ISN'T A VERY

         5  CONSUMER-FRIENDLY APPROACH TO SOFTWARE, IS IT?

         6  A.   THERE ARE PLENTY OF WAYS TO HANDLE THESE THINGS.

         7  Q.   ALL RIGHT.  LET'S LOOK AT MR. ALLCHIN'S SECOND

         8  COMMENT.

         9  A.   IF I COULD FINISH.

        10           THERE ARE PLENTY OF WAYS TO HANDLE THESE THINGS.

        11  FILES CAN BE MADE AVAILABLE BY MICROSOFT FOR DOWNLOAD.

        12  THEY COULD BE MADE AVAILABLE BY SOMEONE ELSE FOR DOWNLOAD.

        13  THEY COULD BE PUT ON THE CD WITH THE APPLICATIONS

        14  SOFTWARE.  THEY COULD BE PUT ON THE CD WITH WINDOWS.  THEY

        15  COULD BE PUT ALMOST ANYWHERE AS A TECHNICAL MATTER.

        16  Q.   THEY COULD BE PUT IN WINDOWS 98; CORRECT?

        17  A.   THEY COULD, FOR THOSE USERS WHO WANT THEM.

        18  Q.   MR. ALLCHIN ALSO SAYS THERE ARE TECHNICAL

        19  DIFFICULTIES THAT ARISE WHEN CUSTOMERS INSTALL SOFTWARE

        20  PROGRAMS WITH OLDER VERSIONS OF COMPONENTS ON COMPUTERS

        21  THAT HAVE ALREADY BEEN UPDATED WITH NEWER VERSIONS OF

        22  THOSE COMPONENTS.  AND THAT IS A PROBLEM, IS IT NOT?

        23  A.   WHAT HE'S DISCUSSING HERE IS--WHAT HE'S DISCUSSING

        24  HERE IS ESSENTIALLY A FLAW IN SOME INSTALLATION PROGRAMS,

        25  THAT THEY REPLACE NEWER VERSIONS OF SOMETHING WITH OLDER
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         1  VERSIONS, WHEN THAT IS NOT--THAT'S NOT A GOOD IDEA.

         2           NOW, THE USER MAY BE IN A--I THINK I WILL STOP

         3  THERE.

         4  Q.   THE THIRD POINT THAT MR. ALLCHIN MAKES IS IF I'M

         5  INTUIT AND I WANT TO SELL QUICKEN IN CHINA AND JAPAN AND

         6  SPAIN AND INDIA AND PORTUGAL, AND I WANT TO REDISTRIBUTE

         7  THESE MICROSOFT DLL'S, I'M THE ONE WHO HAS TO WORRY ABOUT

         8  LOCALIZING THEM INTO ALL OF THOSE DIFFERENT LANGUAGES AS

         9  OPPOSED TO MICROSOFT, AND THAT IS AN ISSUE TO SOFTWARE

        10  DEVELOPERS, IS IT NOT?

        11  A.   I DO NOT SEE WHY IN THAT SITUATION MICROSOFT CANNOT

        12  LOCALIZE THE COMPONENTS THEMSELVES, AND THEN OFFER THEM TO

        13  ISV'S IN THAT FORM.

        14  Q.   SO, QUICKEN--

        15  A.   IN OTHER WORDS, MICROSOFT CAN OFFER THE DEVELOPERS

        16  WHAT THEY WANT IN THE SITUATION.  IT'S NOT TRUE THAT

        17  BECAUSE MICROSOFT CHOOSES NOT TO DO SOMETHING, THE ONLY

        18  WAY TO DO IT IS FOR DEVELOPERS TO DO IT.  MICROSOFT COULD

        19  DO THIS, TOO.

        20  Q.   MICROSOFT DOES DO THIS ALREADY; CORRECT?  IT

        21  LOCALIZES ALL OF THOSE COMPONENTS INTO ABOUT 70 OR 80

        22  DIFFERENT LANGUAGES IN ONE UNIT CALLED WINDOWS 98;

        23  CORRECT?

        24  A.   SURE, SO MICROSOFT KNOWS HOW TO SOLVE THIS PROBLEM

        25  ALREADY.
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         1  Q.   AND FINALLY, MR. ALLCHIN SAYS THAT MICROSOFT

         2  UPDATE--AS THE MICROSOFT UPDATES COMPONENTS OF WINDOWS,

         3  THEN DEVELOPERS WOULD BE BURDENED WITH UPDATING THEIR OWN

         4  PRODUCTS MORE OFTEN THAN THEY WOULD LIKE BECAUSE THEY HAVE

         5  PIECES OF WINDOWS IN THEIR PRODUCTS.  AND THAT IS A

         6  PROBLEM FOR SOFTWARE DEVELOPERS, IS IT NOT?

         7  A.   NO, I DON'T SEE--AGAIN, I DON'T SEE HOW THIS IS A

         8  PROBLEM FOR DEVELOPERS.  YOU SEEM TO BE ASSUMING HERE THAT

         9  THE DEVELOPER IS SOMEWHAT CONTRACTUALLY REQUIRED TO ALWAYS

        10  REDISTRIBUTE STUFF FROM THE LATEST VERSION OF WINDOWS, BUT

        11  IT SEEMS TO ME THAT THE DEVELOPER WOULD REDISTRIBUTE THE

        12  THINGS THAT THEY NEED.  AND IF THEY DON'T CHANGE THEIR

        13  PRODUCTS, THE SET OF THINGS THAT THEY NEED DOES NOT

        14  CHANGE, SO I DON'T SEE THIS AS BEING A COST AT ALL.

        15  Q.   NOW, ARE YOU FAMILIAR WITH THE WRITTEN DIRECT

        16  TESTIMONY OF MR. DEVLIN FROM RATIONAL WHICH YOU WERE NOT

        17  SHOWN ON DIRECT?  YOU WERE ONLY SHOWN HIS TRIAL TESTIMONY.

        18  DID YOU READ HIS WRITTEN DIRECT TESTIMONY?

        19  A.   YES.

        20  Q.   AND I TAKE IT, THEN, THAT YOU REJECTED HIS

        21  FUNDAMENTAL AGREEMENT WITH EACH AND EVERY ONE OF

        22  MR. ALLCHIN'S POINTS; IS THAT RIGHT?

        23  A.   IF HE AGREED WITH ALL OF MR. ALLCHIN'S POINTS, THEN

        24  YES, I DISAGREE WITH HIM ABOUT THAT.  THAT IS--I SHOULD

        25  NOT IMPLY THAT I DISAGREE WITH EVERYTHING THAT MR. ALLCHIN
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         1  SAID.  WHAT I MEAN IS THAT I DISAGREED WITH ALL OF THE

         2  RATIONALES HE GAVE FOR WHY IE SUPPOSEDLY HAD TO BE

         3  INCLUDED IN WINDOWS.

         4  Q.   OKAY.  I WOULD LIKE YOU TO TAKE A LOOK, IF YOU WOULD,

         5  PROFESSOR FELTEN, AT GOVERNMENT EXHIBIT 1700, WHICH IS THE

         6  SERIES OF SCREEN SHOTS THAT SHOW THE ADD/REMOVE PROGRAMS

         7  UTILITY IN THE CONTROL PANEL OF--I GUESS THIS IS

         8  WINDOWS 98.

         9  A.   OKAY.

        10  Q.   CAN YOU IDENTIFY ANY OF THESE PROGRAMS THAT YOU

        11  REFERRED TO AS OPTIONAL COMPONENTS THAT IS RELIED ON BY

        12  THE USER INTERFACE OF WINDOWS 98?

        13  A.   THE USER INTERFACE OF WINDOWS 98 CERTAINLY CAN USE

        14  SOME OF THESE FEATURES IF THEY ARE PRESENT.  FOR EXAMPLE,

        15  THE ACCESSIBILITY OPTIONS.

        16  Q.   OKAY, BUT I ASKED YOU A SLIGHTLY DIFFERENT QUESTION;

        17  AT LEAST I INTENDED TO.

        18           CAN YOU IDENTIFY ANY OF THESE COMPONENTS, WHICH,

        19  IF THEY'RE NOT INSTALLED ON THE SYSTEM, WILL CAUSE THE

        20  USER INTERFACE OF WINDOWS 98 TO MALFUNCTION?

        21  A.   NO.  I DON'T SEE THE CONNECTION OF THIS TO THE

        22  QUESTION OF WHETHER THE IE WEB BROWSER HAS TO BE FORCED ON

        23  USERS IN WINDOWS, THOUGH.

        24  Q.   WELL, LUCKILY NEITHER YOU OR I HAVE TO REACH THAT

        25  ULTIMATE QUESTION, SO JUST BEAR WITH ME.
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         1           NOW, IF YOU LOOK AT THE FILES IN PARAGRAPH 100 OF

         2  MR. ALLCHIN'S WRITTEN DIRECT TESTIMONY, THESE ARE THE

         3  SHDOCVW.DLL, MSHTML.DLL, URLMON.DLL, WININET.DLL,

         4  SHLWAPI.DLL, AND COMCTL.DLL, THESE FILES ALL DIFFER FROM

         5  THE COMPONENTS IN GOVERNMENT'S EXHIBIT 1700 IN THAT IF ANY

         6  ONE OF THE FILES IN PARAGRAPH 100 OF MR. ALLCHIN'S WRITTEN

         7  DIRECT TESTIMONY IS DELETED FROM WINDOWS 98, THE OPERATING

         8  SYSTEM WILL NOT BOOT; CORRECT?

         9  A.   IF YOU TAKE OUT ANY OF THESE FILES IN ITS ENTIRETY,

        10  THEN WINDOWS 98 WILL NOT BOOT.  BUT, THESE FILES ARE

        11  CONTAINERS.  THEY CONTAIN A VARIETY OF THINGS.  AND IT'S

        12  NOT THE CASE THAT THE ONLY CHOICE TECHNICALLY IS TO EITHER

        13  TAKE A FILE AWAY ENTIRELY OR TO LEAVE IT IN PLACE.  THINGS

        14  CAN BE REMOVED FROM THESE FILES.  THESE FILES CAN BE

        15  REARRANGED INTO DIFFERENT FORM AS MICROSOFT HAS DONE IN

        16  GOING FROM IE 4 TO IE 5.  AND OTHER METHODS MAY BE

        17  AVAILABLE AS WELL.  THE QUESTION OF WHETHER SIMPLY DOING

        18  THOSE LIMITED STEPS WHICH YOU MENTIONED CAN REMOVE IE

        19  OR--IS REALLY NOT THE SAME AS ASKING WHETHER IE CAN BE

        20  REMOVED.

        21  Q.   YOU HAVE HAD THE SOURCECODE FOR WINDOWS 98 SINCE

        22  AUGUST OF 1998; CORRECT?

        23  A.   YES.  PARTS OF IT, AT LEAST.

        24  Q.   AND DURING THAT TIME, YOU HAVE MADE NO EFFORT TO

        25  REARRANGE ANY OF THE SIX FILES LISTED IN PARAGRAPH 100 OF
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         1  MR. ALLCHIN'S WRITTEN DIRECT TESTIMONY TO, IN YOUR WORDS,

         2  IDENTIFY THE THINGS THAT ARE SOLELY RELATED TO WEB

         3  BROWSING, HAVE YOU?

         4  A.   NO, IT JUST DIDN'T SEEM--IT JUST DIDN'T SEEM LIKE AN

         5  IMPORTANT THING TO CONSIDER, WHEN CONSIDERING WHETHER THE

         6  IE WEB BROWSER CAN BE REMOVED FROM WINDOWS EFFICIENTLY.

         7  IT CAN.  AND THAT'S TRUE REGARDLESS OF HOW I MIGHT TRY TO

         8  REARRANGE CODE AMONG THESE DLL'S.  WE KNOW IT'S POSSIBLE

         9  TO REARRANGE FUNCTIONS BETWEEN DLL'S BECAUSE MICROSOFT HAS

        10  DONE IT, BUT IT'S JUST NOT RELEVANT TO THE QUESTION OF

        11  WHETHER THE WEB-BROWSER APPLICATION IS REMOVABLE.

        12  Q.   NOW, IN DESCRIBING FOR MR. HOLTZMAN THE TESTS THAT

        13  YOU DID ON WINDOWS 98 UNTOUCHED VERSUS WINDOWS 98 MINUS

        14  IE, IN YOUR WORDS, DID YOU TRY TURNING OFF THE ACTIVE

        15  DESKTOP AND SEE HOW THAT MIGHT AFFECT THE MEMORY

        16  CONSUMPTION OF THE MACHINE?

        17  A.   YES.

        18  Q.   AND WHAT DID YOU SEE?

        19  A.   IT REDUCES THE MEMORY CONSUMPTION A BIT.  BUT EVEN

        20  WITH THE ACTIVE DESKTOP TURNED OFF, THERE IS STILL A

        21  SIGNIFICANT INCREASE IN THE AMOUNT OF MEMORY IN USE

        22  BECAUSE OF THE PRESENCE OF IE.  SO, THE PRESENCE OF THE

        23  ACTIVE DESKTOP DOES NOT, BY ITSELF, EXPLAIN THAT EFFECT.

        24  IT EXPLAINS ONLY A PART OF IT.

        25  Q.   AND WHEN YOU TESTIFIED THAT YOU SAW A PERFORMANCE
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         1  IMPROVEMENT FROM, AND I QUOTE YOU, REMOVING THE BROWSER,

         2  WHAT DID YOU DISTRIBUTE THAT TO SINCE YOU HAVEN'T REMOVED

         3  ANY OF THE CODE, OR AT LEAST NOT MORE THAN A TRIVIAL

         4  AMOUNT OF THE CODE FROM WINDOWS 98?

         5  A.   I ATTRIBUTE IT TO THE FACT THAT THE BROWSER WAS GONE.

         6  Q.   AND WHEN YOU SAY THE BROWSER WAS GONE, WHAT CODE ARE

         7  YOU TALKING ABOUT, PROFESSOR FELTEN?

         8  A.   I'M TALKING ABOUT MICROSOFT'S BROWSER PRODUCT, WHICH

         9  IS, AS I'VE SAID MANY TIMES, I DO NOT IDENTIFY WITH ANY

        10  PARTICULAR LINES OF CODE.  USERS KNOW WHAT THE BROWSER

        11  PRODUCT IS, AND MICROSOFT CAN REMOVE THAT PRODUCT FROM

        12  WINDOWS 98.

        13  Q.   WELL, THAT TAKES US TO OUR NEXT BIG TOPIC, WHICH IS

        14  THE OPERATION OF YOUR PROTOTYPE REMOVAL PROGRAM.  YOU

        15  TESTIFIED IN RESPONSE TO A QUESTION FROM MR. HOLTZMAN THAT

        16  YOU HAVE CREATED A NEW VERSION OF YOUR PROTOTYPE REMOVAL

        17  PROGRAM; IS THAT CORRECT?

        18  A.   YES, IT IS.

        19  Q.   AND IT IS YOUR SWORN TESTIMONY THAT THE LATEST

        20  VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM REMOVES THE

        21  INTERNET EXPLORER BROWSER FROM WINDOWS 98; IS THAT

        22  CORRECT?

        23  A.   IT'S A PROOF OF CONCEPT THAT IS POSSIBLE TO REMOVE

        24  IT.

        25  Q.   NO, NO.  I WANT YOU TO ANSWER THE QUESTION I ASKED

                                                           49

         1  YOU.

         2           IS IT YOUR SWORN TESTIMONY THAT THE LATEST

         3  VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM REMOVES WHAT YOU

         4  CALL THE INTERNET EXPLORER BROWSER FROM WINDOWS 98?

         5  A.   AS FAR AS I KNOW, YES.  BUT, REGARDLESS OF

         6  WHETHER--REGARDLESS OF--OF ANY OF THIS, THE FACT IS THAT

         7  THE REMOVAL PROGRAM IS A VALID PROOF OF CONCEPT THAT

         8  MICROSOFT CAN REMOVE THE IE WEB BROWSER FROM WINDOWS 98,

         9  AND IT'S A FACT THAT MICROSOFT CAN REMOVE THE BROWSER.

        10  Q.   THE LATEST VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM

        11  DOES NOT REMOVE THE ABILITY FROM WINDOWS 98 TO PARSE AND

        12  RENDER HTML, DOES IT?

        13  A.   THE FUNCTION OF PARSING AND RENDERING HTML IS PRESENT

        14  FOR USE OF SOFTWARE DEVELOPERS.

        15  Q.   CORRECT.

        16  A.   BUT THE WEB BROWSER IS NOT THERE.

        17  Q.   OKAY.  AND THE LATEST VERSION OF YOUR PROTOTYPE

        18  REMOVAL PROGRAM DOESN'T REMOVE THE ABILITY OF WINDOWS 98

        19  TO LOCATE INFORMATION ON THE INTERNET EXPLORER USING

        20  URL'S, DOES IT?

        21  A.   NO, IT DOES NOT REMOVE SUPPORT FROM THAT FUNCTION,

        22  BUT AGAIN, THAT'S A DIFFERENT THING FROM WHETHER THE WEB

        23  BROWSER IS REMOVED.

        24  Q.   THE LATEST VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM

        25  DOES NOT REMOVE THE ABILITY OF WINDOWS 98 TO DOWNLOAD DATA
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         1  FROM THE INTERNET USING THE HTTP PROTOCOL, DOES IT?

         2  A.   THAT FACILITY IS STILL AVAILABLE FOR APPLICATIONS TO

         3  USE, BUT THE IE WEB-BROWSER APPLICATION IS GONE.

         4  Q.   THE LATEST VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM

         5  IS 99.999 PERCENT AS BIG AS WINDOWS 98 AS SHIPPED BY

         6  MICROSOFT; CORRECT?

         7  A.   AS I SAID THIS MORNING, I BELIEVE IT WAS, WE MADE NO

         8  PARTICULAR EFFORT TO SEE HOW MUCH SMALLER WINDOWS 98 COULD

         9  BE WHEN THE BROWSER WAS REMOVED.  THE POINT OF THE REMOVAL

        10  PROGRAM WAS TO DEMONSTRATE THAT MICROSOFT COULD REMOVE IT.

        11  AND I'M SURE THAT MICROSOFT CAN FIND A WAY OF REMOVING IT

        12  THAT MAKES WINDOWS SMALLER BY A LARGER FACTOR.

        13           HOWEVER, IF WE LEAVE ASIDE THE QUESTION OF HOW

        14  MUCH STUFF IS ON THE DISK AND FOCUS ON THE QUESTION WHICH

        15  IS, I THINK, MUCH MORE IMPORTANT TO USERS OF HOW MUCH

        16  MEMORY IS IN USE AND HOW FAST THE COMPUTER RUNS, THEN

        17  RUNNING THE REMOVAL PROGRAM DOES BENEFIT USERS BY MAKING A

        18  SIGNIFICANT DECREASE IN THE AMOUNT OF MEMORY REQUIRED.

        19  Q.   NOW, YOU WERE DEPOSED IN THIS ROOM ROUGHLY TWO WEEKS

        20  AGO.  DO YOU RECALL THAT?

        21  A.   YES.

        22  Q.   AND THE DEPARTMENT OF JUSTICE INSTRUCTED YOU NOT TO

        23  ANSWER THE QUESTION WHEN I ASKED YOU WHETHER ALL OF THE

        24  SOFTWARE CODE THAT PROVIDES THE ABILITY TO BROWSE THE WEB

        25  IS STILL PRESENT IN WINDOWS 98 AFTER THE LATEST VERSION OF
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         1  YOUR PROTOTYPE REMOVAL PROGRAM HAS BEEN RUN, AND YOU

         2  FOLLOWED THAT INSTRUCTION, DID YOU NOT?

         3  A.   I'M NOT SURE I DID THE FIRST TIME YOU ANSWERED THE

         4  QUESTION--ASKED THE QUESTION, BUT I EVENTUALLY DID.

         5  Q.   YOU DID FOLLOW THE INSTRUCTION NOT TO ANSWER THAT

         6  QUESTION?

         7  A.   AS I SAID, I DID FOLLOW THAT INSTRUCTION ON ONE

         8  OCCASION WHEN YOU ASKED THAT QUESTION.

         9  Q.   OKAY.  LET ME ASK IT NOW:  IS IT CORRECT, PROFESSOR

        10  FELTEN, THAT ALL OF THE SOFTWARE CODE IN WINDOWS 98 THAT

        11  PROVIDES THE ABILITY TO BROWSE THE WEB IS STILL PRESENT IN

        12  WINDOWS 98 AFTER THE LATEST VERSION OF YOUR PROTOTYPE

        13  REMOVAL PROGRAM HAS BEEN RUN?

        14  A.   NO, IT'S NOT TRUE.  SOME CODE IS REMOVED BY THE

        15  REMOVAL PROGRAM.  SOME CODE IS CHANGED.  BUT THE POINT OF

        16  THE REMOVAL PROGRAM IS NOT TO DEMONSTRATE ANYTHING ABOUT

        17  WHAT CODE CAN BE REMOVED.  IT'S TO DEMONSTRATE THAT

        18  MICROSOFT CAN REMOVE THE IE WEB BROWSER FROM WINDOWS 98,

        19  PRESERVING USER CHOICE AND MAKING WINDOWS 98 MORE

        20  EFFICIENT AT THE SAME TIME.

        21  Q.   SO, IT IS GOING TO COME AS A LARGE SHOCK TO YOU WHEN

        22  IN ABOUT TEN MINUTES WE BROWSE THE WEB FROM WINDOWS 98 IN

        23  A MACHINE ON WHICH YOUR PROTOTYPE REMOVAL PROGRAM HAS BEEN

        24  RUN; IS THAT CORRECT?

        25  A.   WELL, WHETHER THAT'S THE CASE OR NOT, IT REMAINS TRUE
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         1  THAT THE PROTOTYPE REMOVAL PROGRAM IS A VALID PROOF OF

         2  CONCEPT AND PROVES THAT MICROSOFT CAN DO THIS.

         3           MR. HOLLEY:  YOUR HONOR, I WOULD LIKE TO OFFER AS

         4  DEFENDANT'S EXHIBIT 2718, A DOCUMENT PREVIOUSLY MARKED AS

         5  DEFENDANT'S EXHIBIT 2718, WHICH IS THE SOURCECODE FOR

         6  MODIFICATIONS THAT PROFESSOR FELTEN'S PROTOTYPE REMOVAL

         7  PROGRAM MAKES TO A WINDOWS 98 FILE CALLED "URLMON.DLL."

         8           THE COURT:  WHAT'S CALLED URLMON.DLL?

         9           MR. HOLLEY:  WHAT THIS IS, YOUR HONOR, IS THE

        10  SOURCECODE FOR PROFESSOR FELTEN'S MODIFICATIONS TO

        11  MICROSOFT'S CALLED "URLMON.DLL."

        12           THE WITNESS:  IT'S NOT CLEAR TO ME EXACTLY,

        13  MR. HOLLEY, WHAT THIS IS.  IS THIS A PIECE OF SOURCECODE

        14  AFTER MODIFICATION?

        15  BY MR. HOLLEY:

        16  Q.   WELL, THIS IS AS IT WAS PRODUCED TO MICROSOFT BY YOU

        17  OR YOUR ASSISTANTS, PROFESSOR FELTEN, SO I WAS PRESUMING

        18  THAT YOU KNEW WHAT IT WAS.

        19  A.   THE--WHAT--I GUESS THE QUESTION I'M ASKING IS, IS

        20  THIS THE ENTIRE CONTENTS OF SOME FILE IN THE DISTRIBUTION

        21  THAT WAS TURNED OVER?

        22  Q.   YES.

        23  A.   TO ME, WHICH CODE IS IN WHICH FILES IS REALLY NOT

        24  THAT IMPORTANT.

        25  Q.   I HAVE THAT POINT, BUT LET'S FOCUS ON THIS EXHIBIT,
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         1  WHICH IS A FULL PIECE OF SOURCECODE FOR SOMETHING THAT'S

         2  CALLED--LET ME GET THE RIGHT ONE HERE.

         3           YOU RECOGNIZE THIS AS A METHOD THAT YOU CREATED

         4  CALLED "USESHELLEXECUTE" WHICH MODIFIES THE WAY IN WHICH

         5  URLMON OPERATES IN WINDOWS 98, DO YOU NOT?

         6  A.   YES, IT MODIFIES IT.  IN THE NUMBER OF CASES, THE

         7  CODE HERE USES THE DEFAULT BROWSER INSTEAD OF BEING

         8  HARDWIRED TO ATTEMPT TO USE IE.

         9           MR. HOLLEY:  I OFFER IT, YOUR HONOR.

        10           MR. HOLTZMAN:  NO OBJECTION, YOUR HONOR.

        11           THE COURT:  DEFENDANT'S 2718 IS ADMITTED.

        12                         (DEFENDANT'S EXHIBIT NO. 2718 WAS

        13                          ADMITTED INTO EVIDENCE.)

        14  BY MR. HOLLEY:

        15  Q.   NOW, JUST FOR A LITTLE BACKGROUND FOR THE COURT AND

        16  OTHERS, URLMON.DLL IS THE PIECE OF CODE THAT PERMITS

        17  INFORMATION TO BE LOCATED ON THE INTERNET USING THINGS

        18  CALLED UNIFORM RESOURCE LOCATERS, OR URL'S; CORRECT?

        19  A.   IT'S A PACKAGE OF STUFF WHICH INCLUDES SOME CODE

        20  RELATED TO THAT FUNCTION, YES.

        21  Q.   OKAY.  AND COULD YOU EXPLAIN, PROFESSOR FELTEN, TO

        22  THE COURT WHAT A PROCESS NAME IS IN THE CONTEXT OF THIS

        23  SOURCECODE.

        24  A.   SURE.  THE PROCESS--YOU CAN THINK OF THE PROCESS AS A

        25  PROGRAM THAT'S BEING RUN ON THE COMPUTER, AND EVERY
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         1  PROCESS HAS A NAME, SO THE PROCESS NAME IS THE NAME OF THE

         2  PROCESS.

         3  Q.   AND WHAT YOUR PROTOTYPE REMOVAL PROGRAM IS DOING HERE

         4  IN DEFENDANT'S EXHIBIT 2718, IN PARTICULAR IN THE PIECE

         5  THAT BEGINS BOOL USHELLEXECUTE WITH SOME VARIABLES IN

         6  THERE, IS TO LOOK FOR THREE PROCESS NAMES, AND CAN YOU SEE

         7  THEM THERE.  ONE IS CALLED EXPLORER.EXE--CAN WE MARK

         8  THAT?--ONE OF THEM IS CALLED "EXPLORER.EXE."  ANOTHER

         9  PROCESS NAME IS "IEXPLORE.EXE."  AND THE THIRD PROCESS

        10  NAME IS HH.EXE.  IS THAT CORRECT?  YOU ARE LOOKING FOR

        11  THOSE THREE PROCESSES.

        12  A.   YES, AND LET ME EXPLAIN WHY.  IN LOOKING AT THE

        13  WAY--IN LOOKING AT THE WAY WINDOWS AND IE OPERATE, ONE OF

        14  THE THINGS WE DISCOVERED IS THAT THERE ARE CERTAIN CASES

        15  IN WHICH MICROSOFT HAD CODED THINGS SO THAT THE USE OF IE,

        16  OR THE ATTEMPT TO USE IE, WAS FORCED, REGARDLESS OF HOW

        17  THE USER HAD SET THE DEFAULT BROWSER.  AND SO, IN ORDER TO

        18  FIX THAT SO THE SYSTEM BEHAVED AS THE USER WANTED IT TO,

        19  YOU HAVE TO CHANGE HOW THESE HARD-CODED CASES ARE HANDLED.

        20  THAT'S WHAT THIS CODE DOES.

        21  Q.   I UNDERSTAND THAT.

        22           NOW, WHAT YOU'RE DOING WHEN YOU FIND

        23  EXPLORER.EXE, IEXPLORE.EXE OR THE WINDOWS HELP PROCESS

        24  CALLED HH.EXE, IS THAT YOU ARE REDIRECTING HTTP PROTOCOL

        25  REQUESTS MADE BY THOSE PROCESSES TO WHAT IS INSTALLED IN
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         1  THE COMPUTER AS THE CURRENT DEFAULT BROWSER; IS THAT

         2  RIGHT?

         3  A.   MORE OR LESS.  THERE ARE A VARIETY--SOME OF THE

         4  CHANGES MADE BY--MADE IN THE REMOVAL PROGRAM, INCLUDING

         5  THESE, AMONG OTHERS, ARE DESIGNED TO COUNTERACT

         6  MICROSOFT'S ATTEMPT TO FORCE THE SYSTEM TO TRY TO USE IE

         7  INSTEAD OF USING THE DEFAULT BROWSER.

         8  Q.   AND IF THERE--

         9  A.   AND SO THIS, CONSIDERED IN THE CONTEXT WITH ALL THE

        10  OTHER THINGS THE REMOVAL PROGRAM DOES, HAS THE EFFECT OF

        11  COUNTERACTING THAT SO THAT THE DEFAULT BROWSER IS USED.

        12  Q.   OKAY.  IF THERE IS NO CURRENT DEFAULT BROWSER ON THE

        13  SYSTEM, THEN YOUR PROTOTYPE REMOVAL PROGRAM PAINTS AN

        14  ERROR MESSAGE WHICH SAYS THAT THE HTTP PROTOCOL, QUOTE,

        15  DOES NOT HAVE A REGISTERED PROGRAM; IS THAT RIGHT?

        16  A.   CORRECT.  IF THERE IS NO BROWSER ON THE SYSTEM, YOU

        17  CAN'T BROWSE THE WEB.

        18  Q.   AND THAT IS NOT BECAUSE THE CODE NEEDED TO HANDLE

        19  HTTP PROTOCOL REQUEST MADE BY THESE PROCESSES IS NOW GONE.

        20  IT'S MERELY THAT YOU HAVE GONE AROUND IT; IS THAT RIGHT?

        21  A.   COULD ARE YOU REPEAT THE QUESTION?

        22  Q.   YES.

        23           THE REASON WHY YOU ARE PAINTING A MESSAGE IS NOT

        24  BECAUSE THE CODE THAT HANDLES HTTP PROTOCOL REQUESTS MADE

        25  BY THESE THREE PROCESSES IS GONE FROM WINDOWS 98, BUT
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         1  MERELY THAT YOU HAVE DECIDED TO JUMP AROUND IT; IS THAT

         2  RIGHT?

         3  A.   THE REASON THAT THE ERROR MESSAGE COMES UP IS THAT

         4  THERE IS NO BROWSER ON THE SYSTEM.

         5  Q.   THAT IS NOT CORRECT, PROFESSOR FELTEN, IS IT?  ALL

         6  THIS CODE IS DOING IS DIRECTING PEOPLE AWAY FROM THE CODE

         7  WHICH IS IN WINDOWS 98 WHICH COULD PERFORM THE TASKS BUT

         8  FOR THIS CODE; CORRECT?

         9  A.   I DISAGREE WITH THAT.  WHAT THIS CODE IS DOING IS

        10  PREVENTING MICROSOFT FROM TRYING TO FORCE THE USE OF THE

        11  DEFAULT BROWSER WHEN THE USER DOESN'T WANT THAT.

        12           MR. HOLLEY:  YOUR HONOR, I WOULD LIKE PROFESSOR

        13  FELTEN TO TAKE A LOOK AT THE TOSHIBA LAPTOP COMPUTER WHICH

        14  IS SITTING ON THE WITNESS BOX IN FRONT OF HIM.

        15           YOUR HONOR, THIS IS THE SAME COMPUTER THAT WAS

        16  OPENED FOR THE FIRST TIME ON MONDAY, JUNE 7TH OF THIS

        17  YEAR, IN THE PRESENCE OF VARIOUS REPRESENTATIVES OF THE

        18  DEPARTMENT OF JUSTICE, INCLUDING PROFESSOR FELTEN'S TWO

        19  TECHNICAL ASSISTANTS.  WE TOOK THE COMPUTER OUT OF THE

        20  BOX, YOUR HONOR, AND A CONNECTION WAS CREATED TO AN

        21  ESTABLISHED ACCOUNT WITH AN INTERNET SERVICE PROVIDER HERE

        22  IN WASHINGTON, D.C., CALLED EARTHLINK.  THEY'RE IN OTHER

        23  PLACES, BUT THEY HAVE NUMBERS HERE.  AND WE THEN CREATED A

        24  SHORTCUT TO THAT INTERNET CONNECTION ON THE WINDOWS

        25  DESKTOP.
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         1           AND, YOUR HONOR, YOU CAN SEE THAT RIGHT THERE.

         2  IT SAYS "SHORTCUT TO CONNECTION."

         3           THE DOJ REPRESENTATIVES WERE PRESENT WHILE WE

         4  WERE SETTING UP THAT INTERNET CONNECTION.  WE THEN PUT THE

         5  COMPUTER BACK IN THE BOX AND TAPED IT UP, AND THAT'S THE

         6  WAY IT WAS UNTIL THE BREAK RIGHT BEFORE WE STARTED--WE

         7  STARTED THE EXAMINATION.

         8  BY MR. HOLLEY:

         9  Q.   NOW, PROFESSOR FELTEN, LOOKING AT THE DESKTOP AS IT

        10  APPEARS HERE, IT IS CORRECT, IS IT NOT, THAT TOSHIBA HAS

        11  USED THE ACTIVE DESKTOP FEATURE OF WINDOWS 98 TO PROVIDE

        12  ITS CUSTOMERS WITH INFORMATION ABOUT PRODUCT REGISTRATION,

        13  INTERNET ACCESS OFFERS, AND SUPPORT INFORMATION, THE

        14  THINGS THAT APPEAR UNDER THE WINDOWS 98 LOGO; CORRECT?

        15  A.   YES, THAT APPEARS TO USE THE ACTIVE DESKTOP.

        16           MR. HOLLEY:  I WOULD LIKE TO OFFER AS DEFENDANT'S

        17  EXHIBIT 2728 A SCREEN SHOT WHICH SHOWS THIS DESKTOP AS WE

        18  NOW SEE IT ON THE SCREEN.

        19           MR. HOLTZMAN:  NO OBJECTION.

        20           THE COURT:  DEFENDANT'S 2728 IS ADMITTED.

        21                         (DEFENDANT'S EXHIBIT NO. 2728 WAS

        22                          ADMITTED INTO EVIDENCE.)

        23  BY MR. HOLLEY:

        24  Q.   PROFESSOR FELTEN, I WOULD NOW LIKE YOU TO TAKE THE

        25  LATEST VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM, WHICH IS

                                                           58

         1  GOVERNMENT EXHIBIT 221-A, WHICH I BELIEVE IS--WITH THE

         2  CLERK OF THE COURT?

         3           (CD HANDED TO THE WITNESS.)

         4  Q.   AND INSERT IT IN THE CD-ROM DRIVE OF THE COMPUTER

         5  WHICH IS IN FRONT OF YOU.

         6           AND IF YOU COULD NOW DOUBLE-CLICK ON THE "MY

         7  COMPUTER" ICON IN THE UPPER LEFT-HAND CORNER OF THE

         8  SCREEN.

         9           AND THEN DOUBLE-CLICK ON THE ICON FOR THE CD-ROM

        10  DRIVE.

        11           NOW, PROFESSOR FELTEN, THE SCISSORS ICON AND THE

        12  NAME "IE REM" IS SHORT FOR INTERNET EXPLORER REMOVAL WHICH

        13  IS THE EXECUTABLE FOR YOUR PROTOTYPE REMOVAL PROGRAM; IS

        14  THAT RIGHT?

        15  A.   YES, DOUBLE-CLICKING THAT WOULD RUN THE PROTOTYPE

        16  REMOVAL PROGRAM.

        17  Q.   OKAY.  AND CAN YOU NOW DOUBLE-CLICK THAT ICON,

        18  PLEASE.

        19  A.   SURE, BUT BEFORE I DO THAT, I WOULD LIKE TO POINT OUT

        20  THAT THE PROTOTYPE REMOVAL PROGRAM WAS NEVER MEANT TO BE

        21  RUN IN A SITUATION LIKE THIS.  THERE ARE ALL KINDS OF

        22  SOFTWARE INSTALLED ON THE COMPUTER.  THE REMOVAL PROGRAM

        23  IS DESIGNED TO SHOW WHAT MICROSOFT COULD SHIP TO OEM'S AND

        24  CUSTOMERS IN TERMS OF WINDOWS 98, AND SO IT WAS DESIGNED

        25  TO RUN ON A SYSTEM IN WHAT MR. ALLCHIN CALLED THE VIRGIN
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         1  STATE:  THAT IS A SYSTEM WITH ONLY WINDOWS 98 AND NOT ALL

         2  THIS OTHER SOFTWARE.

         3           AND IT DOES MAKE A DIFFERENCE, YOUR HONOR.

         4           SO, I CAN'T SAY WHAT THE PROTOTYPE REMOVAL

         5  PROGRAM MIGHT DO ON THIS SYSTEM, OR WHETHER IT WOULD BE

         6  THE SAME AS WHAT WOULD HAPPEN IF IT WERE RUN PROPERLY.

         7  Q.   WELL, WITH THAT COMMENT, PROFESSOR FELTEN, CAN YOU DO

         8  WHAT I ASK, WHICH IS PLEASE DOUBLE-CLICK THE SCISSORS

         9  ICON.

        10  A.   SURE.

        11  Q.   NOW WE ARE GETTING A DIALOGUE BOX WHICH READS "IE

        12  REMOVAL.  THIS PROGRAM WILL NOW REMOVE INTERNET EXPLORER.

        13           MR. HOLLEY:  AND I WOULD LIKE TO OFFER AS

        14  DEFENDANT'S EXHIBIT 2729 A SCREEN SHOT WHICH SHOWS THIS

        15  DIALOGUE BOX.

        16  BY MR. HOLLEY:

        17  Q.   PROFESSOR FELTEN, JUST TO KEEP THINGS CLEANED UP ON

        18  THE SCREEN, CAN YOU SHUT THE WINDOW WHICH IS SHOWING US A

        19  VIEW OF THE D DRIVE.

        20  A.   SURE.

        21           MR. HOLTZMAN:  NO OBJECTION.

        22           THE COURT:  DEFENDANT'S 2729 IS ADMITTED.

        23                         (DEFENDANT'S EXHIBIT NO. 2729 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. HOLLEY:
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         1  Q.   NOW, IS IT TRUE, PROFESSOR FELTEN, THAT WHAT YOUR

         2  PROTOTYPE REMOVAL PROGRAM IS ABOUT TO DO IS REMOVE

         3  INTERNET EXPLORER FROM WINDOWS 98?

         4  A.   AS I SAID BEFORE, MY BELIEF IS THAT IT REMOVES THE

         5  INTERNET EXPLORER WEB BROWSER FROM WINDOWS 98.  REGARDLESS

         6  OF WHETHER THERE ARE ANY BUGS IN IT, AND REGARDLESS OF

         7  WHETHER IT ACTUALLY WOULD WORK CORRECT--WORK CORRECTLY ON

         8  THIS CONFIGURATION WHERE IT WAS NEVER MEANT TO BE RUN, THE

         9  FACT REMAINS THAT MICROSOFT CAN--THE FACT REMAINS THAT

        10  MICROSOFT CAN DELIVER A VERSION OF WINDOWS 98 WITHOUT THE

        11  IE WEB BROWSER.

        12  Q.   NOW, GIVEN THAT YOU DEFINE WHAT YOU CALLED

        13  MICROSOFT'S WEB-BROWSER PRODUCTS SOLELY IN TERMS OF

        14  FUNCTIONALITY, IT OUGHT TO BE IMPOSSIBLE, AFTER WE RUN THE

        15  LATEST VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM, TO

        16  BROWSE THE INTERNET USING WINDOWS 98 WITHOUT ANY OTHER

        17  SOFTWARE ADDED; CORRECT?  THAT OUGHT TO BE IMPOSSIBLE.

        18  A.   THAT OUGHT TO BE THE CASE, BUT THAT'S NOT THE STATE

        19  OF THIS MACHINE.  THERE IS PLENTY OF OTHER SOFTWARE ON

        20  HERE NOW.

        21  Q.   MY QUESTION TO YOU, SIR, IS:  AFTER WE RUN THE IE

        22  REMOVAL PROGRAM AND WITHOUT ADDING ANY SOFTWARE TO THE

        23  MACHINE AS IT CURRENTLY STANDS, WHICH IS THE WAY IT CAME

        24  OUT OF THE BOX FROM THE MANUFACTURER, IF YOU ARE RIGHT

        25  THAT MICROSOFT'S WEB BROWSER PRODUCT IS DEFINED SOLELY IN
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         1  TERMS OF FUNCTIONALITY, WE SHOULD NOT BE ABLE TO BROWSE

         2  THE WEB AT THAT POINT; RIGHT?

         3  A.   AGAIN, THE REMOVAL PROGRAM WAS NEVER MEANT TO BE RUN

         4  IN THIS SITUATION.

         5           IN THIS SITUATION, IN FACT, YOU CAN BROWSE THE

         6  WEB AFTER REMOVING THE IE WEB BROWSER BECAUSE THE NCOMPASS

         7  BROWSER IS ON THIS SYSTEM.  THERE IS ANOTHER WEB BROWSER

         8  THERE.  AND THE REMOVAL PROGRAM ONLY REMOVES THE INTERNET

         9  EXPLORER WEB BROWSER.

        10  Q.   WHY DON'T WE CLICK YES WHERE IT ASKS US IF WE WANT TO

        11  PROCEED.

        12           THE COURT:  WAIT A MINUTE.  HE SAYS THERE IS

        13  ANOTHER BROWSER ON THIS MACHINE.

        14           MR. HOLLEY:  THERE IS ANOTHER USER INTERFACE--

        15           THE WITNESS:  ACTUALLY, YOUR HONOR, THERE IS MORE

        16  THAN ONE OTHER BROWSER IN THIS SYSTEM.

        17           MR. HOLLEY:  IT WON'T MAKE ANY DIFFERENCE, YOUR

        18  HONOR, WHEN WE GET TO THE APPROPRIATE MOMENT.  I THINK YOU

        19  WILL APPRECIATE WHAT'S ABOUT TO HAPPEN.

        20           THE COURT:  THERE IS NO OBJECTION.

        21  BY MR. HOLLEY:

        22  Q.   IT SAYS HERE, PROFESSOR FELTEN, THAT YOU MUST RESTART

        23  YOUR COMPUTER BEFORE THE NEW SETTINGS WILL TAKE EFFECT, SO

        24  CAN YOU SAY YES, AND IT WILL DO THAT.

        25  A.   WINDOWS IS REBOOTING NOW.  MESSAGES LIKE THIS ARE
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         1  NORMAL DURING THE BOOT PROCESS.

         2  Q.   OKAY.  COULD YOU CLICK CANCEL THERE SO WE DON'T HAVE

         3  TO WORRY ABOUT USER NAMES AND PASSWORDS.

         4  A.   OKAY.

         5           THIS IS ODD.  WE RECEIVED A MACHINE FROM

         6  MICROSOFT WHICH WAS--WHICH WAS SUPPOSED TO BE IN THE SAME

         7  STATE AS THIS ONE, AND I DON'T RECALL SEEING THAT LAST--

         8  Q.   THAT'S THE WONDER OF PLUG-AND-PLAY.  IT'S BECAUSE

         9  THERE IS A MONITOR CONNECTION HOOKING THE COMPUTER TO THE

        10  SYSTEM.

        11  A.   THAT COULD WELL BE RIGHT.

        12  Q.   OKAY.  NOW, PROFESSOR FELTEN, THIS IS THE DESKTOP OF

        13  WINDOWS 98 AFTER YOUR PROTOTYPE REMOVAL PROGRAM HAS BEEN

        14  RUN, AND WE KNOW THAT, FOR EXAMPLE, BECAUSE THERE IS NO

        15  BLUE E ON THE DESKTOP, AND WE KNOW THERE IS NO BLUE E IN

        16  THE QUICK-LAUNCH BAR.  AND IF YOU OPEN "MY COMPUTER" AND

        17  TYPE AN HTTP ADDRESS--WHY DON'T WE DO THAT.  WHY DON'T WE

        18  DOUBLE-CLICK ON "MY COMPUTER."

        19  A.   MR. HOLLEY, I LOST THE ABILITY TO LOOK AT THE SCREEN

        20  HERE.  PERHAPS SOMEONE COULD TELL ME WHAT MAGIC KEY I NEED

        21  TO PRESS.

        22  Q.   F5.  DID THAT WORK?

        23  A.   NO.  I WILL TRY F5 AGAIN.  FUNCTION F5.

        24           NOW I THINK EVERYONE IS HAPPY.

        25           THE COURT:  ARE YOU BACK?

                                                           63

         1           THE WITNESS:  YES.

         2  BY MR. HOLLEY:

         3  Q.   CAN YOU DOUBLE-CLICK ON "MY COMPUTER."

         4  A.   SURE.

         5  Q.   AND WHY DON'T YOU TYPE IN THE ADDRESS BAR

         6  "WWW.MICROSOFT.COM" AND PRESS ENTER.

         7           NOW, WHAT IS CAUSING THIS ERROR MESSAGE TO

         8  APPEAR?

         9           MR. HOLTZMAN:  YOUR HONOR, AT THIS POINT I WILL

        10  OBJECT TO THE FURTHER USE OF THIS DEMONSTRATION.

        11  PROFESSOR FELTEN HAS TESTIFIED THIS IS NOT THE SITUATION

        12  IN WHICH THE PROTOTYPE PROGRAM WAS INTENDED TO BE RUN.

        13  AND MOREOVER, THE OEM CHOSE TO PUT OTHER WEB-BROWSING

        14  SOFTWARE ON THE MACHINE; SO THEREFORE, ANY RESULTS WE

        15  RECEIVE FROM THIS DEMONSTRATION ARE EFFECTIVELY

        16  IRRELEVANT.

        17           MR. HOLLEY:  YOUR HONOR--

        18           THE COURT:  THEY'RE NOT IRRELEVANT IF DR. FELTEN

        19  SEEMS TO THINK THAT THIS IS PROBATIVE OF SOMETHING.  IT'S

        20  ENTIRELY UP TO HIM.

        21           ARE YOU TELLING US THAT YOU THINK--I UNDERSTAND

        22  THAT THE IMPORT OF YOUR TESTIMONY, BUT ARE YOU TELLING ME

        23  THAT THIS TEST ISN'T PROVING ANYTHING?

        24           THE WITNESS:  WELL, I CAN'T--WHATEVER BEHAVIOR

        25  MR. HOLLEY MAY ASK ME TO CREATE HERE, I CAN'T BE SURE THAT
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         1  THIS IS THE BEHAVIOR THAT WOULD OCCUR IF THE REMOVAL

         2  PROGRAM WERE RUN AS IT WAS INTENDED TO BE RUN.

         3           MR. HOLLEY:  YOUR HONOR, I THINK--

         4           THE COURT:  ON A MACHINE WITHOUT ANOTHER BROWSER?

         5           THE WITNESS:  THAT'S WHAT I MEAN, ON A MACHINE

         6  WITHOUT ANOTHER BROWSER.

         7           THE COURT:  YOU CAN'T TELL WHICH BROWSER IS

         8  ACCESSING THE NET?

         9           MR. HOLLEY:  WE WILL KNOW THAT, YOUR HONOR, IN

        10  THE FULLNESS OF TIME.

        11           THE WITNESS:  IT DEPENDS ON THE CIRCUMSTANCES,

        12  BUT I--BUT--BUT I REALLY DON'T KNOW WHAT THE EFFECT OF

        13  INSTALL OF ALL THIS OTHER SOFTWARE BEFORE RUNNING THE

        14  REMOVAL PROGRAM WOULD BE.  I CAN'T BE SURE.

        15           AND I CAN TELL YOU THAT THERE ARE SITUATIONS IN

        16  WHICH IT DOES MATTER IN WHICH THE BEHAVIOR OF THIS

        17  PARTICULAR MACHINE CONFIGURATION, RELATIVE TO THE REMOVAL

        18  PROGRAM, IS DIFFERENT THAN THE BEHAVIOR OF THE MACHINE

        19  WHICH ONLY HAD WINDOWS 98 ON IT BEFORE THE REMOVAL PROGRAM

        20  WAS RUN.

        21           IN OTHER WORDS, THIS DISTINCTION DOES MAKE A

        22  DIFFERENCE BECAUSE THERE IS A CASE--AT LEAST ONE CASE I

        23  KNOW OF, ONE CASE DISCOVERED IN FAIRLY CURSORY TESTING IN

        24  WHICH THIS DISTINCTION DOES CHANGE THE BEHAVIOR OF THE

        25  REMOVAL PROGRAM.
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         1           MR. HOLLEY:  YOUR HONOR, THE ONLY OTHER BROWSER

         2  ON THIS MACHINE IS THE NCOMPASS BROWSER, WHICH THE

         3  DEPARTMENT OF JUSTICE SAYS IS INTERNET EXPLORER.  THAT'S

         4  THEIR POSITION IN THIS LITIGATION.  THE NCOMPASS BROWSER

         5  IS NOTHING BUT A CUSTOM USER INTERFACE THAT SITS ON TOP OF

         6  THE INTERNET EXPLORER COMPONENTS OF WINDOWS.  SO, IT IS

         7  NOT LIKE THERE IS SOME NETSCAPE BROWSER ON THIS MACHINE OR

         8  ANY OTHER BROWSER.

         9           THE COURT:  MR. HOLLEY, AS MUCH AS I RESPECT YOUR

        10  TACTICAL KNOWLEDGE, YOU CANNOT PROVIDE THE AUTHENTICATION

        11  FOR THIS.

        12           MR. HOLLEY:  YOUR HONOR, I HATE TO ARGUE THIS IN

        13  FRONT OF THE WITNESS, BUT THE NOTION THAT HIS PROGRAM IS

        14  SO FRAGILE THAT THE PRESENCE OF ANY SORT OF OTHER PROGRAMS

        15  AFFECTS ITS BEHAVIOR IS, IN AND OF ITSELF, AN INTERESTING

        16  STATEMENT.  BUT THE DEMONSTRATION IS SO DRAMATIC THAT I

        17  THINK WE OUGHT TO DO IT AND THEN SEE WHETHER PROFESSOR

        18  FELTEN ON REDIRECT CAN EXPLAIN TO US WHY IT DOESN'T SHOW

        19  EXACTLY WHAT IT SHOWS.

        20           MR. HOLTZMAN:  YOUR HONOR, WITH RESPECT TO

        21  MR. HOLLEY'S COMMENTS WITH RESPECT TO THE FRAGILITY OF THE

        22  PROGRAM, WHEN THE PROGRAM REMOVES THE WEB BROWSER AND

        23  OTHER SOFTWARE, I DON'T THINK THAT HE'S SAYING ANYTHING

        24  ONE WAY OR THE OTHER ABOUT THE FRAGILITY OF THE PROGRAM.

        25  YOU ADD ONE AND TAKE AWAY ONE.
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         1           THE COURT:  MR. HOLLEY REALLY WANTS TO RUN THIS

         2  PROGRAM.

         3           MR. HOLLEY:  I REALLY DO.

         4           THE COURT:  I'M GOING TO OVERRULE YOUR OBJECTION.

         5  JUST PUNCH--JUST CLICK ON WHATEVER HE TELLS YOU.

         6           THE WITNESS:  GOOD ENOUGH, YOUR HONOR.

         7  BY MR. HOLLEY:

         8  Q.   LET'S CLOSE THIS DIALOGUE BOX, AND THEN CLOSE "MY

         9  COMPUTER," PLEASE, AND LET'S HOOK OURSELVES UP TO THE

        10  INTERNET BY CLICKING ON THE SHORTCUT ON THE DESKTOP TO THE

        11  EARTHLINK CONNECTION.

        12           MR. HOLLEY:  AND, YOUR HONOR--

        13           THE WITNESS:  I REMEMBER THE PASSWORD.

        14  BY MR. HOLLEY:

        15  Q.   I WILL SHOW PROFESSOR FELTEN THE PASSWORD.

        16  A.   YOU GUYS OUGHT TO PICK BETTER PASSWORDS.

        17           THE COURT:  THAT'S UNDER SEAL?

        18           MR. HOLLEY:  OR SOMEBODY BACK HERE'S ACCOUNT WILL

        19  BE VERY WELL USED.

        20           THE WITNESS:  SHALL I HIT CONNECT?

        21  BY MR. HOLLEY:

        22  Q.   YES, SIR.

        23           NOW, PROFESSOR FELTEN, THE FLASHING GREEN LIGHT

        24  IN THE TRAY INDICATES WE ARE NOW HOOKED UP TO THE

        25  INTERNET; IS THAT RIGHT?
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         1  A.   THAT'S RIGHT.

         2  Q.   CAN YOU OPEN AGAIN THE "MY COMPUTER" WINDOW AND TYPE

         3  IN THERE "WWW.CS.PRINCETON.EDU."

         4           WE ARE GETTING THE SAME ERROR MESSAGE THAT

         5  SUGGESTS THE WEB BROWSER HAS BEEN REMOVED FROM THE

         6  OPERATING SYSTEM; IS THAT RIGHT?

         7  A.   THAT'S RIGHT.

         8  Q.   OKAY.  CAN YOU CLOSE BOTH THAT DIALOGUE AND THE "MY

         9  COMPUTER" WINDOW AND THEN LAUNCH YOUR NEW WINDOWS UPDATE

        10  PROGRAM FROM THE START MENU.

        11           AND IT SAYS DOWN AT THE LOWER LEFT-HAND CORNER

        12  YOUR WINDOWS UPDATE PROGRAM IS COMMUNICATING WITH THE

        13  WINDOWS UPDATE SERVER; IS THAT RIGHT?

        14  A.   YES, THAT'S WHAT IT'S DOING.

        15  Q.   OKAY.  AND WE'RE NOW GOING TO THE WINDOWS UPDATE WEB

        16  SITE, ARE WE NOT?

        17  A.   WE ARE DOWNLOADING INFORMATION FROM ACROSS THE NET

        18  THAT WE NEED TO IMPLEMENT THE WINDOWS UPDATE FEATURE.

        19  Q.   OKAY.  AND YOUR TESTIMONY IS THE WINDOWS UPDATE

        20  FEATURE, AS YOU HAVE IMPLEMENTED IT, WORKS JUST FINE; IS

        21  THAT RIGHT?

        22  A.   ACTUALLY, MR. HOLLEY, IT DOES NOT WORK JUST FINE ON A

        23  MACHINE IN THIS CONFIGURATION.

        24  Q.   HOW DOES IT NOT WORK JUST FINE?

        25  A.   THIS IS THE--WHAT I WAS REFERRING TO EARLIER, YOUR
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         1  HONOR, IN--AS A CASE WHERE THE REMOVAL PROGRAM RUN ON A

         2  SYSTEM IN THIS CONFIGURATION BEHAVIORS DIFFERENTLY THAN

         3  WHEN RUN ON A MACHINE THAT IS IN THE CONFIGURATION THAT

         4  THE REMOVAL PROGRAM WAS INTENDED TO RUN WITH.  IN OTHER

         5  WORDS, THE BEHAVIOR OF WINDOWS UPDATE IS AFFECTED, IN THIS

         6  SITUATION, BY THE FACT THAT THE--THAT THE REMOVAL PROGRAM

         7  HAS BEEN RUN ON THE CONFIGURATION IT WAS NEVER MEANT TO

         8  RUN ON.

         9  Q.   WHY DON'T YOU CLICK ON THE BUTTON THAT SAYS HARDWARE

        10  SUPPORT OVER ON THE LEFT UNDER "OTHER SITES."  WE'RE

        11  GETTING THE SAME ERROR MESSAGE THAT WE GOT BEFORE; IS THAT

        12  CORRECT?

        13  A.   THAT'S RIGHT.

        14  Q.   OKAY.  NOW, WHY DON'T YOU HOLD DOWN THE CONTROL KEY

        15  AND HIT THE N KEY, PROFESSOR--EXCUSE ME.  SHUT THIS

        16  DIALOGUE BOX, AND THEN HOLD DOWN THE CONTROL KEY AND HIT

        17  THE N KEY.

        18           WHAT IS THAT, PROFESSOR FELTEN?

        19  A.   IT LOOKS LIKE A WINDOWS UPDATE WINDOW.  I DON'T KNOW

        20  HOW IT GOT THERE.  I DON'T KNOW WHETHER IT'S BECAUSE THE

        21  REMOVAL PROGRAM WAS RUN ON THE WRONG MACHINE

        22  CONFIGURATION.

        23  Q.   WELL, LET'S LOOK--

        24  A.   I DO KNOW THAT THE BEHAVIOR OF WINDOWS UPDATE IS

        25  CHANGED BY THIS--BY THE DIFFERENCE IN MACHINE
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         1  CONFIGURATIONS, SO I JUST CAN'T TELL YOU WHAT WOULD HAPPEN

         2  IF THE REMOVAL PROGRAM WERE USED PROPERLY.

         3  Q.   LET'S LOOK AT ALL THE BLUE INTERNET EXPLORER E'S THAT

         4  WE SEE ALL OVER THIS SCREEN.  YOU SEE ONE UP IN THE TITLE

         5  BAR.  IT SAYS THERE IS AN INTERNET EXPLORER LOGO THAT SAYS

         6  MICROSOFT WINDOWS UPDATE-WINDOWS 98.

         7           YOU SEE THAT; RIGHT?

         8           AND YOU SEE A BLUE E LOGO?

         9  A.   I POINT OUT THIS IS EXACTLY WHAT YOU SAW WHEN USING

        10  WINDOWS UPDATE WITH THE PREVIOUS VERSION OF THE REMOVAL

        11  PROGRAM.  AND IN THAT CASE, THIS--IN THAT CASE THERE WAS

        12  NO WEB BROWSING OCCURRING IN THAT SCENARIO.

        13  Q.   BUT YOU FIXED THAT, DIDN'T YOU?

        14  A.   FIXED IT?  I GUESS I DON'T UNDERSTAND WHAT YOU MEAN.

        15  Q.   WELL, LET'S BROWSE AROUND A LITTLE BIT AND SEE IF WE

        16  ARE NOT USING WINDOWS INTERNET EXPLORER.  WHY DON'T YOU

        17  TYPE INTO THE ADDRESS BEFORE UP THERE "WWW.USDOJ.GOV."

        18           AND DOWN IN THE ZONE INDICATION THERE IS A BLUE

        19  INTERNET EXPLORER E, AND IT SAYS INTERNET ZONE, AND THERE

        20  IS A BLUE INTERNET EXPLORER E AND SAYS "DONE."  AND DOWN

        21  IN THE TASK BAR IT SAYS "INTERNET EXPLORER IS RUNNING,"

        22  DOES IT NOT?

        23  A.   IN THE TASK BAR, NO, I DON'T SEE ANYTHING THAT SAYS

        24  "INTERNET EXPLORER IS RUNNING."

        25  Q.   WHAT DO YOU THINK THAT MEANS?
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         1  A.   THAT'S AN E.

         2  Q.   THAT'S AN E.  THAT'S THE INTERNET EXPLORER E, ISN'T

         3  IT?  AND THAT'S AN INDICATION THAT INTERNET EXPLORER IS

         4  RUNNING ON THIS MACHINE, IS IT NOT?

         5  A.   COULD BE.

         6           NOW, LET ME REITERATE, MR. HOLLEY, NUMBER ONE, I

         7  DON'T KNOW WHAT WOULD HAPPEN IF THE REMOVAL PROGRAM WERE

         8  USED PROPERLY.

         9           NUMBER TWO, IF THIS WOULD HAVE HAPPEN--IF THE

        10  SAME THING WOULD HAPPEN IN A CASE WHERE THE REMOVAL

        11  PROGRAM HAD BEEN USED PROPERLY, THEN YOU HAVE JUST

        12  DEMONSTRATED A BUG IN THE REMOVAL PROGRAM.  SOFTWARE HAS

        13  BUGS.  THAT'S ROUTINE.  IT DOESN'T CHANGE THE FACT THAT

        14  THE REMOVAL PROGRAM DEMONSTRATES THAT MICROSOFT CAN DEVISE

        15  A VERSION OF WINDOWS 98 THAT DOES NOT HAVE THE INTERNET

        16  EXPLORER WEB BROWSER.

        17  Q.   MOST BUGS ARE THINGS LIKE MISPLACED PIXELS.  THEY'RE

        18  NOT BUGS THAT ARE SO BIG THAT WHAT YOU SAY IS GONE IS

        19  THERE; CORRECT?  THAT'S A PRETTY BIG BUG.

        20  A.   BUGS COME IN ALL SHAPES AND SIZES.  BUGS ARE ROUTINE,

        21  AND YOU FIND THEM AND FIX THEM.  THE PRESENCE OF ONE BUG

        22  DOESN'T MEAN THAT A PROGRAM DOESN'T BASICALLY WORK.

        23  Q.   CAN YOU SELECT--

        24  A.   AND THE PRESENCE OF ONE BUG IN THE REMOVAL PROGRAM,

        25  IF, INDEED, THERE IS ONE, DOES NOT PROVE THAT MICROSOFT
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         1  CANNOT REMOVE INTERNET EXPLORER FROM WINDOWS 98.

         2  Q.   PROFESSOR FELTEN--

         3  A.   IT'S A PROOF OF CONCEPT, MR. HOLLEY.

         4  Q.   YES, SIR.

         5           CAN YOU SELECT THE FAVORITES ITEM ON THE TASK BAR

         6  MENU, AND ADD THE DEPARTMENT OF JUSTICE HOME PAGE TO THE

         7  FAVORITES, PLEASE.

         8  A.   ACTUALLY, I CAN'T, MR. HOLLEY.  THE MOUSE SEEMS TO BE

         9  STUCK.

        10  Q.   OOPS.  STUCK?

        11  A.   I MOVE THE LITTLE POINTER, AND THE--

        12  Q.   YOU HAVE TO USE THE EXTERNAL MOUSE.

        13  A.   SORRY ABOUT THAT.

        14           ALL RIGHT.

        15  Q.   CAN YOU CLICK "ADD TO FAVORITES," AND JUST ACCEPT THE

        16  DEFAULT WHICH IS NO, JUST ADD MY PAGE TO FAVORITES.

        17           NOW, CAN YOU TYPE "WWW.SULCROM.COM."

        18           NOW, CAN YOU CLICK THE FAVORITES ICON ON THE TASK

        19  BAR, PLEASE.

        20           AND GO BACK TO THE U.S. DEPARTMENT OF JUSTICE WEB

        21  SITE THAT WE ADDED TO FAVORITES OVER THERE ON THE LEFT.

        22           NOW, CAN YOU SHUT DOWN THE FAVORITES BY CLICKING

        23  ON THE X IN THE UPPER RIGHT-HAND CORNER, AND THEN CLICK ON

        24  THE HISTORY ICON IN THE TASK BAR, WHICH IS THE SUN DIAL.

        25  AND SELECT THE ITEM WHICH SAYS "WWW.USDOJ.GOV" OVER THERE
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         1  IN THE LEFT, AND GO BACK TO THE U.S. DEPARTMENT OF JUSTICE

         2  HOME PAGE.

         3           NOW, CAN YOU TYPE IN THE ADDRESS BAR "C:" AND

         4  PRESS ENTER.

         5  A.   NOW, MR. HOLLEY, YOU COULD LEAD ME THROUGH ALL THESE

         6  THINGS, BUT IT DOESN'T CHANGE THE BASIC FACTS OF MY

         7  TESTIMONY.  I DO NOT KNOW WHAT WOULD HAPPEN IF THE REMOVAL

         8  PROGRAM WAS RUN PROPERLY.  IF THERE IS A BUG IN THE

         9  REMOVAL PROGRAM, THE REMOVAL PROGRAM IS STILL A VALID

        10  PROOF OF CONCEPT THAT MICROSOFT CAN REMOVE THE IE WEB

        11  BROWSER FROM WINDOWS 98.

        12  Q.   PROFESSOR FELTEN--

        13  A.   AND IT REMAINS A FACT THAT MICROSOFT CAN DO THAT.

        14  Q.   PROFESSOR FELTEN, WE HAVE SPENT THE LAST FIVE MINUTES

        15  BROWSING THE WEB IN WINDOWS 98 AFTER YOUR PROTOTYPE

        16  REMOVAL PROGRAM WAS RUN; CORRECT?

        17  A.   BUT NOT IN THE CONFIGURATION WHERE THE PROTOTYPE

        18  REMOVAL PROGRAM WAS EVER MEANT TO BE USED.

        19  Q.   AND WHAT IS IT PRECISELY, SIR--

        20  A.   AND NOT IN A SITUATION WITH THERE WAS NO WEB-BROWSING

        21  SOFTWARE ON THE COMPUTER EVEN AFTER THE REMOVAL PROGRAM

        22  HAD BEEN RUN.

        23  Q.   WELL, LET'S--ARE YOU TELLING ME THAT YOU HAVE A BUG

        24  IN YOUR WINDOWS UPDATE PROGRAM OR IN YOUR PROTOTYPE

        25  REMOVAL PROGRAM?
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         1  A.   I DON'T KNOW THAT THERE IS A BUG AT ALL.  I KNOW THAT

         2  WHEN YOU RUN THE REMOVAL PROGRAM IN A SITUATION WHERE IT

         3  WAS NEVER MEANT TO BE USED, THIS IS WHAT HAPPENS.

         4  Q.   ALL RIGHT.  LET'S TRY ANOTHER EXPERIMENT.  WHY DON'T

         5  YOU CLOSE THE WINDOW THAT'S SHOWING US THE LOCAL HARD

         6  DRIVE, AND ALSO CLOSE YOUR WINDOWS UPDATE WINDOW AND

         7  ANSWER NO WHEN YOU ARE ASKED DO WE WANT TO TERMINATE OUR

         8  CONNECTION TO THE INTERNET.

         9           NOW, CAN YOU CLICK ON THE ICON WHICH SAYS

        10  "DISNEY'S DAILY BLAST."  IT'S IN THE SECOND COLUMN, THIRD

        11  ONE DOWN.

        12           NOW, CAN YOU CLICK--

        13           MR. HOLLEY:  AND THIS IS SUPPOSED TO BE FOR

        14  CHILDREN, YOUR HONOR.  I DON'T KNOW.

        15  BY MR. HOLLEY:

        16  Q.   CAN YOU CLICK ON WHERE IT SAYS "CLICK HERE TO TRY IT

        17  NOW."

        18           AND CAN YOU CLICK THE BOX THAT SAYS "CONTINUE."

        19  A.   I WANT TO READ WHAT THIS SAYS, FIRST.

        20  Q.   OKAY, SURE.

        21           WE ARE GOING TO GET A DIALOGUE BOX HERE ANY

        22  SECOND.

        23           AND CAN YOU CLICK "I AM ALREADY CONNECTED TO THE

        24  INTERNET AT THIS TIME THROUGH MY ISP" AND THEN CLICK

        25  "CONNECT."
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         1           NOW, CAN YOU MAXIMIZE THIS WINDOW CALLED

         2  "DISNEY'S DAILY BLAST," PLEASE.

         3           NOW, THIS IS A WEB BROWSER, ISN'T IT?  IT'S GOT

         4  BACK AND FORWARD BUTTONS.  IT'S GOT A HOME BUTTON AND A

         5  RELOAD BUTTON AND A STOP BUTTON.  IT'S A BROWSER, ISN'T

         6  IT?

         7  A.   THIS APPEARS TO BE.  AND THIS IS THE BROWSER THE OEM

         8  HAD CHOSEN TO PRE-INSTALL.  IT WAS ON THE SYSTEM AFTER THE

         9  REMOVAL PROGRAM HAD BEEN RUN.  ACTUALLY, IT WAS ON THE

        10  SYSTEM BEFORE.  IT WAS ANOTHER BROWSER, APPARENTLY, THAT

        11  THE REMOVAL PROGRAM DID NOT REMOVE.

        12  Q.   AND THIS IS A BROWSER THAT RELIES ENTIRELY ON

        13  INTERNET EXPLORER COMPONENTS IN WINDOWS 98, DOESN'T IT?

        14  A.   NO.

        15  Q.   WHY DON'T YOU CLICK ON THE BLUE AREA WHERE YOUR ARROW

        16  IS RIGHT NOW AND FIND WHAT THE CONTEXT MENU IS THAT POPS

        17  UP.

        18  A.   YOU MEAN RIGHT-CLICK?

        19  Q.   I'M SORRY, RIGHT-CLICK.

        20           THAT'S AN IE CONTEXT MENU, ISN'T IT?  IT SAYS ADD

        21  TO FAVORITES, VIEW HTML SOURCE?

        22  A.   IT'S JUST A MENU, MR. HOLLEY.  IT DOESN'T SAY

        23  ANYTHING ABOUT IE.

        24  Q.   BUT IT IS THE MENU THAT COMES UP IN INTERNET EXPLORER

        25  WHEN YOU CLICK ON AN HTML FIELD, IS IT NOT?
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         1  A.   COULD BE, BUT THAT'S IRRELEVANT TO WHETHER THIS

         2  PROGRAM IS INTERNET EXPLORER.  IT'S PLAINLY NOT.

         3  Q.   OKAY.  WELL, LET'S TRY A LITTLE CONTROL N EXPERIMENT

         4  AGAIN.  WHY DON'T YOU CLOSE THAT CONTEXT MENU, AND RIGHT

         5  WHERE YOU ARE, HIT CONTROL N AND SEE WHAT HAPPENS.

         6           SO, NOW WE ARE BROWSING TO THE DISNEY WEBSITE

         7  INSIDE INTERNET EXPLORER, WHICH IS STILL IN WINDOWS 98

         8  AFTER YOUR PROTOTYPE REMOVAL PROGRAM WAS RUN; CORRECT?

         9  A.   AGAIN, THIS IS NOT A CONFIGURATION WHERE THE REMOVAL

        10  PROGRAM WAS EVER MEANT TO BE RUN, SO I CAN'T TELL YOU WHAT

        11  WOULD HAPPEN IF IT WERE USED PROPERLY.

        12           ALSO, IF THERE IS A BUG IN THE REMOVAL PROGRAM,

        13  IT DOESN'T CHANGE THE FACT THAT IT'S A VALID PROOF OF

        14  CONCEPT.

        15  Q.   WELL, THIS--

        16  A.   BUGS ARE A NORMAL COURSE OF LIFE IN THIS SOFTWARE

        17  DEVELOPMENT BUSINESS.

        18           THE COURT:  I THINK YOU'VE BOTH MADE YOUR POINTS,

        19  AND ANY FURTHER EXPERIMENTATION ISN'T GOING TO CHANGE THE

        20  MIND OF EITHER ONE OF YOU.

        21           MR. HOLLEY:  OKAY.  I WILL MOVE ON, YOUR HONOR.

        22  BY MR. HOLLEY:

        23  Q.   PROFESSOR FELTEN, I WOULD LIKE TO ASK YOU A FEW

        24  QUESTIONS ABOUT WHAT IT IS YOU MEANT WHEN YOU TESTIFIED IN

        25  RESPONSE TO MR. HOLTZMAN'S QUESTIONS THAT YOU HAD REMOVED
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         1  THE INTERNET EXPLORER BROWSER FROM WINDOWS 98?  AND, IN

         2  FACT, I THINK YOU SAID AT ONE POINT THIS MORNING THE

         3  ENTIRE INTERNET EXPLORER BROWSER PRODUCT.  WHAT DID YOU

         4  MEAN BY THAT?

         5  A.   I MEANT THE SAME THING AS THE WEB-BROWSER PRODUCT.

         6  THAT IS, THE--THAT IS, THAT THE REMOVAL PROGRAM SHOWS THAT

         7  YOU CAN REMOVE THE INTERNET EXPLORER BROWSER AS

         8  EXPERIENCED BY THE USER.

         9  Q.   ACTUALLY, IT DOESN'T SHOW THAT, DOES IT, BECAUSE WE

        10  ARE LOOKING AT THE INTERNET EXPLORER BROWSER RIGHT NOW?

        11  AREN'T WE?

        12  A.   AGAIN, I DON'T KNOW WHAT WOULD HAPPEN IF THE REMOVAL

        13  PROGRAM WERE USED CORRECTLY.

        14  Q.   YOU TESTIFIED--

        15  A.   AND REGARDLESS OF THAT, THE REMOVAL PROGRAM DOES SHOW

        16  AS A PROOF OF CONCEPT THAT MICROSOFT CAN DO THAT.

        17  Q.   YOU TESTIFIED AT YOUR DEPOSITION THAT IT DIDN'T MAKE

        18  ANY SENSE TO YOU TO ATTEMPT TO IDENTIFY WHAT YOU REFERRED

        19  TO AS MICROSOFT'S WEB-BROWSER PRODUCT WITH REFERENCE TO

        20  PARTICULAR SOFTWARE CODE; IS THAT RIGHT?

        21  A.   THAT'S RIGHT, YES.

        22  Q.   AND YOU INSIST, INSTEAD, THAT THE INTERNET EXPLORER

        23  BROWSER HAS TO BE DEFINED SOLELY IN TERMS OF THE FUNCTIONS

        24  THAT IT PERFORMS; IS THAT RIGHT?

        25  A.   THAT'S RIGHT, THAT'S WHAT DEFINES WHAT THE BROWSER
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         1  IS.

         2  Q.   AND THOSE ARE THE FUNCTIONS THAT ARE PERFORMED BY THE

         3  FILES LISTED IN PARAGRAPH 100 OF MR. ALLCHIN'S WRITTEN

         4  DIRECT TESTIMONY?

         5  A.   NO, I DISAGREE WITH THAT CHARACTERIZATION.  THOSE

         6  FILES BY THEMSELVES DO NOT PERFORM ANY FUNCTIONS LIKE

         7  THAT.  THEY DO NOT PROVIDE A WEB BROWSER BY THEMSELVES,

         8  AND THEY CONTAIN OTHER STUFF.

         9  Q.   WELL, WHAT IS THE DISTINGUISHING CHARACTERISTIC, IN

        10  YOUR MIND, PROFESSOR FELTEN, WHAT CONSTITUTES A WEB

        11  BROWSER?

        12  A.   I SAID IT BEFORE.  A WEB BROWSER IS SOFTWARE THAT

        13  LET'S YOU BROWSE THE WEB.

        14  Q.   A WEB BROWSER IS SOFTWARE, OKAY.  IT'S SOFTWARE.

        15  WHAT SOFTWARE IN WINDOWS 98 COMPRISES THE INTERNET

        16  EXPLORER WEB BROWSER?

        17  A.   THE WEB BROWSER IS DEFINED BY THE FUNCTIONS THAT IT

        18  PROVIDES, AND--

        19  Q.   BUT YOU JUST TOLD ME, PROFESSOR FELTEN, THAT IT'S

        20  SOFTWARE, AND ALL I'M ASKING YOU, SIR, IS TO TELL ME WHAT

        21  SOFTWARE--WHAT SOFTWARE--IN WINDOWS 98 COMPRISES THE

        22  INTERNET EXPLORER WEB BROWSER.

        23  A.   AS I SAID, I THINK THE BROWSER IS DEFINED BY

        24  FUNCTIONS.  AND IF WE TALK ABOUT THE SOFTWARE THAT

        25  PROVIDES A CERTAIN FUNCTION, THE FUNCTION OF BROWSING THE
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         1  WEB, PERHAPS THAT'S WHAT YOU MEAN.

         2           NOW, SOFTWARE STRUCTURE IS COMPLICATED.  YOU HAVE

         3  LOTS OF CODES, SOME UNRELATED TOSSED INTO THE SAME DLL.

         4  YOU HAVE SOME CODE THAT IS SHARED AND USED FOR MULTIPLE

         5  FUNCTIONS.  SOME CODE THAT'S USED FOR ONE FUNCTION OR

         6  ANOTHER.  AND IN THAT KIND OF SITUATION, IF YOU WANT TO

         7  TALK ABOUT WHAT IS THE PRODUCT, YOU HAVE TO TALK IN TERMS

         8  OF THE FUNCTION.

         9           THE COURT:  ONCE AGAIN, I THINK BOTH OF YOU HAVE

        10  MADE YOUR POINTS, AND YOU'RE IN A STATE OF SEMANTIC

        11  NONRECONCILIATION, AND YOU'RE NEVER GOING TO REACH--

        12           MR. HOLLEY:  OKAY, YOUR HONOR.  I WILL TRY TO

        13  MOVE ON.

        14           THE COURT:  I'M GOING TO TAKE A FIVE-MINUTE

        15  RECESS NOW, OR TEN-MINUTE RECESS.  AND DO YOU HAVE

        16  ANYTHING MORE YOU WISH TO DO WITH THE COMPUTER

        17  EXPERIMENTATION?

        18           MR. HOLLEY:  NO, YOUR HONOR.  I DO HAVE A COUPLE

        19  OF OTHER SUBJECTS TO ADDRESS, BUT I THINK I CAN PARE IT

        20  DOWN.

        21           THE COURT:  THAT'S FINE.  LET'S TAKE A BRIEF

        22  RECESS AND DISMANTLE THE EXPERIMENT HERE.

        23           MR. HOLLEY:  YES, SIR.

        24           (BRIEF RECESS.)

        25  BY MR. HOLLEY:

                                                           79

         1  Q.   PROFESSOR FELTEN, YOU TESTIFIED IN RESPONSE TO

         2  QUESTIONS FROM MR. HOLTZMAN ON DIRECT THAT PART OF THE

         3  LATEST VERSION OF YOUR PROTOTYPE REMOVAL PROGRAM IS THE

         4  CREATION OF A NEW PROGRAM CALLED "WINDOWS UPDATE"; IS THAT

         5  RIGHT?

         6  A.   THAT'S RIGHT, YES.

         7  Q.   AND YOU ADDED THAT PROGRAM TO PRESERVE FUNCTIONALITY

         8  IN WINDOWS 98 THAT IS USEFUL TO CONSUMERS; CORRECT?

         9  A.   WELL, THE REASON THAT THAT PROGRAM WAS ADDED WAS

        10  THAT--WAS THAT THERE WAS SOME IMPLICATION THAT FROM

        11  MICROSOFT WITNESSES THAT THERE WAS NO WAY TO PROVIDE THAT

        12  FUNCTION IN A STAND-ALONE PROGRAM, AND WE SIMPLY CHANGED

        13  THE WAY THAT WAS DONE IN ORDER TO DEMONSTRATE THAT WINDOWS

        14  UPDATE COULD BE DELIVERED BY A STAND-ALONE PROGRAM.

        15  Q.   OKAY.  AND THE STAND-ALONE PROGRAM, AS YOU'VE

        16  REFERRED TO IT, THAT YOU WROTE HAS AN IDENTIFIABLE WINDOW

        17  WITHIN WHICH IT OPERATES; CORRECT?

        18  A.   YES.  VIRTUALLY EVERY PROGRAM DOES.

        19  Q.   AND THAT'S AN HTML FRAME, IS IT NOT?  EVERYTHING THAT

        20  SHOWS UP INSIDE THERE IS AN HTML?

        21  A.   NO, IT'S NOT ALL AN HTML.  THERE ARE MENUS AND OTHER

        22  THINGS AS WELL.

        23  Q.   BUT WHAT APPEARS INSIDE THE BOX IS IN HTML, IS IT

        24  NOT?

        25  A.   IN SOME CASES, YES.
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         1  Q.   AND YOUR WINDOWS UPDATE PROGRAM USES HTTP TO DOWNLOAD

         2  INFORMATION FROM THE WINDOWS UPDATE SITE; CORRECT?

         3  A.   YES, IT DOES.

         4  Q.   AND YOUR WINDOWS UPDATE PROGRAM USES UNIFORM RESOURCE

         5  LOCATORS TO LOCATE INFORMATION ON THAT PARTICULAR SITE ON

         6  THE INTERNET; CORRECT?

         7  A.   THAT'S ALSO TRUE.

         8           LET ME POINT OUT AT THIS POINT, THOUGH, THAT AN

         9  HTML ENABLED E-MAIL PROGRAM, FOR EXAMPLE, DOES ALL OF

        10  THOSE THINGS, AND YET IT IS NOT A WEB BROWSER.

        11  Q.   SO, IT'S YOUR TESTIMONY THAT YOUR WINDOWS UPDATE

        12  PROGRAM IS NOT A SPECIAL-PURPOSE WEB BROWSER; IS THAT

        13  RIGHT?

        14  A.   NO, IT'S A WINDOWS UPDATE PROGRAM.

        15  Q.   AND THE DISTINCTION THAT YOU DRAW BETWEEN YOUR

        16  WINDOWS UPDATE PROGRAM AND WHAT YOU CALL A WEB BROWSER IS

        17  THAT YOUR WINDOWS UPDATE PROGRAM DOES NOT HAVE AN ADDRESS

        18  BAR THAT ALLOWS YOU TO NAVIGATE TO ANY SITE ON THE

        19  INTERNET; IS THAT CORRECT?

        20  A.   NO.  THE DISTINCTION IS THAT THE WINDOWS

        21  UPDATE--WINDOWS UPDATE PROGRAM PROVIDES THE WINDOWS UPDATE

        22  FUNCTION, AND A WEB-BROWSER PROGRAM PROVIDES WEB BROWSING.

        23  THE PROGRAMS DO DIFFERENT THINGS.

        24  Q.   I'M TRYING TO UNDERSTAND THE DISTINCTION IN YOUR MIND

        25  BETWEEN THOSE TWO THINGS.  WHAT IS IT THAT A WEB BROWSER
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         1  CAN DO THAT YOUR WINDOWS UPDATE PROGRAM CANNOT?

         2  A.   BROWSE THE WEB, FOR ONE.

         3  Q.   OKAY.  AND WHEN YOU SAY "BROWSE THE WEB," YOU MEAN

         4  THE ABILITY TO CLICK ON HYPERLINKS AND GO TO OTHER SITES?

         5  IS THAT WHAT YOU MEAN?

         6  A.   AMONG OTHER THINGS, THE ABILITY TO TYPE IN ANY

         7  ADDRESS ON THE WEB AND GO THERE.

         8  Q.   OKAY.

         9  A.   AS ANOTHER.

        10  Q.   SO, IF YOUR WINDOWS UPDATE PROGRAM HAD THE ABILITY TO

        11  GO TO ANY SITE ON THE INTERNET, YOU WOULD AGREE WITH ME

        12  THAT IT WOULD THEREBY BECOME A WEB BROWSER, WOULD YOU NOT?

        13  A.   IF IT DID WHAT A WEB BROWSER DOES, THEN IT WOULD BE A

        14  WEB BROWSER, BUT IT DOESN'T.

        15  Q.   OKAY.  AND THE ONLY REASON THAT IT DOESN'T IS BECAUSE

        16  THE SOURCECODE FOR THE WINDOWS UPDATE WEB BROWSER

        17  RESTRICTS THE HTTP ADDRESSES TO WHICH THE PROGRAM CAN GO;

        18  IS THAT CORRECT?

        19  A.   THE PROGRAM DOES WHAT IT DOES BECAUSE THAT'S WHAT WE

        20  DESIGNED IT TO DO.  IT'S DESIGNED TO PROVIDE THE WINDOWS

        21  UPDATE FUNCTION, AND WE TRY TO DO THAT IN A REASONABLE

        22  ENGINEERING MATTER.

        23  Q.   CAN YOU ANSWER THE QUESTION I ASK, WHICH IS THE

        24  REASON THAT THE WINDOWS UPDATE PROGRAM CANNOT GO TO EVERY

        25  SITE ON THE INTERNET IS BECAUSE THERE IS A METHOD IN YOUR
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         1  PROGRAM WHICH DICTATES WHERE THAT PROGRAM CAN GO ON THE

         2  INTERNET; RIGHT?

         3  A.   IN IMPLEMENTING THAT PROGRAM, WE WERE ONLY INTERESTED

         4  IN USING THE INTERNET FOR CERTAIN PURPOSES.  WE WERE ONLY

         5  INTERESTED IN USING THE INTERNET TO IMPLEMENT THE WINDOWS

         6  UPDATE FUNCTION, AND SO THAT'S WHAT WE WROTE THE CODE TO

         7  DO.

         8  Q.   YOU ARE FAMILIAR WITH A WINDOWS FEATURE CALLED

         9  "CHTMLVIEW::CREATE," ARE YOU NOT?

        10  A.   YES, THERE IS SUCH A THING.

        11  Q.   AND YOU'RE USING IT IN YOUR WINDOWS UPDATE PRODUCT,

        12  OR AT LEAST A VERY CLOSE VARIANT OF IT, AREN'T YOU?

        13  A.   I DON'T RECALL SPECIFICALLY, BUT IT COULD BE.

        14  Q.   OKAY.

        15           MR. HOLLEY:  I WOULD LIKE TO OFFER AS DEFENDANT'S

        16  EXHIBIT 2719 OF THE SOURCECODE FOR A PRODUCT CALLED

        17  "WUPDATE VIEW."

        18  BY MR. HOLLEY:

        19  Q.   PROFESSOR FELTEN, CAN YOU TELL ME WHAT DEFENDANT'S

        20  EXHIBIT 2719 IS, PLEASE.

        21  A.   WELL, FIRST OF ALL, IT'S NOT A PRODUCT.  IT'S A PIECE

        22  OF CODE.

        23  Q.   OKAY.

        24  A.   BUT SECOND, WHAT IT IS IS--IT LOOKS LIKE A PORTION OF

        25  THE SOURCECODE FROM THE WINDOWS UPDATE PROGRAM THAT WE
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         1  REFERRED TO.

         2           MR. HOLLEY:  YOUR HONOR, I OFFER DEFENDANT'S

         3  EXHIBIT 2719.

         4           MR. HOLTZMAN:  NO OBJECTION.

         5           THE COURT:  YOU SAY NO OBJECTION?

         6           MR. HOLTZMAN:  I SAID NO OBJECTION.

         7           THE COURT:  NO OBJECTION?

         8           MR. HOLTZMAN:  NONE.

         9           THE COURT:  DEFENDANT'S 2719 IS ADMITTED.

        10                         (DEFENDANT'S EXHIBIT NO. 2719 WAS

        11                          ADMITTED INTO EVIDENCE.)

        12  BY MR. HOLLEY:

        13  Q.   NOW, PROFESSOR FELTEN, TURNING FIRST, IF YOU WOULD,

        14  SIR--

        15           THE COURT:  LET ME JUST INTERRUPT YOU FOR A

        16  MINUTE.

        17           IS 2718 ALL OF YOUR SOURCECODE FOR THE PROTOTYPE

        18  REMOVAL PROGRAM?

        19           THE WITNESS:  LET ME CHECK.

        20           THE COURT:  IT'S THREE PAGES.  AND 2719 HAS GOT A

        21  LOT MORE.  JUST CURIOUS.

        22           THE WITNESS:  THIS APPEARS TO BE ONE SOURCECODE

        23  FILE FROM THE WINDOWS UPDATE PROGRAM.

        24  BY MR. HOLLEY:

        25  Q.   OKAY.
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         1           THE COURT:  AND THE ANSWER TO MY QUESTION ABOUT

         2  2718 IS THAT THAT'S ALL OF IT?

         3           THE WITNESS:  2718, YOUR HONOR, IS A PART OF THE

         4  SOURCECODE FOR THE MODIFICATIONS THAT THE REMOVAL PROGRAM

         5  MAKES TO THE URLMON.DLL FILE.  AND 2719 IS A PORTION OF

         6  THE SOURCECODE OF THE WINDOWS UPDATE PROGRAM, WHICH IS

         7  ANOTHER THING THAT THE REMOVAL PROGRAM DOES.  SO, THESE

         8  ARE NOT DIRECTLY RELATED, EXCEPT THAT THEY ARE--

         9           THE COURT:  I KNOW THEY'RE NOT RELATED.  I'M

        10  CURIOUS AS TO THE COMPLETENESS OF THE TWO DOCUMENTS.  YOU

        11  SAY BOTH OF THEM SIMPLY REPRESENT PART OF WHAT THEY

        12  PURPORT TO REPRESENT?

        13           THE WITNESS:  MY UNDERSTANDING, YOUR HONOR, IS

        14  THAT 2719 IS ALL OF ONE SOURCECODE FILE FROM THE WINDOWS

        15  UPDATE PROGRAM, AND THE WINDOWS UPDATE PROGRAM CONSISTS OF

        16  MORE THAN ONE SOURCECODE FILE.

        17           THE COURT:  ALL RIGHT.  IS 2718 ALL OF ONE

        18  SOURCECODE FOR YOUR PROTOTYPE REMOVAL PROGRAM?

        19           THE WITNESS:  I THINK MR. HOLLEY SAID SOMETHING

        20  ABOUT THAT.

        21           THE COURT:  IT IS?

        22           MR. HOLLEY:  IT IS ALL OF THE CHANGES THAT ARE

        23  MADE TO URLMON.DLL THAT APPEAR IN ONE FILE ON PROFESSOR

        24  FELTEN'S SOURCECODE THAT HE GAVE TO US.  I'M NOT

        25  REPRESENTING IT'S ALL OF IT, BUT IT IS COMPLETE IN THAT
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         1  FILE, IF THAT MAKES ANY SENSE.

         2           THE COURT:  ALL RIGHT.  I DIDN'T MEAN TO START

         3  SOMETHING THERE.  GO AHEAD.

         4  BY MR. HOLLEY:

         5  Q.   DIRECTING YOUR ATTENTION TO THE LOWER PART OF THE

         6  PAGE NUMBER TWO AT THE BOTTOM OF DEFENDANT'S EXHIBIT 2719,

         7  THERE IS A COMMENT; IS THAT CORRECT?  THE THING THAT HAS

         8  TWO SLASHES IN FRONT.

         9  A.   YES, THAT WOULD BE COMMENT.

        10  Q.   AND IT SAYS, "THIS IS AN" AND IN PARENTHESES, "ALMOST

        11  VERBATIM COPY OF CHTMLVIEW::CREATE."  DO YOU SEE THAT

        12  THERE AT THE BOTTOM OF THE PAGE?

        13  A.   YES, I DO.

        14           MR. HOLLEY:  I WOULD LIKE TO OFFER AS DEFENDANT'S

        15  2738 A PAGE FROM THE DOCUMENTATION OF THE MICROSOFT

        16  DEVELOPER NETWORK FOR THE API CALLED "CHTMLVIEW::CREATE."

        17  BY MR. HOLLEY:

        18  Q.   PROFESSOR FELTEN, HAVE YOU SEEN THIS PORTION OF THE

        19  MICROSOFT DEVELOPER NETWORK DOCUMENTATION PREVIOUSLY?

        20  A.   I DON'T THINK I HAVE.

        21           THE COURT:  ALL RIGHT.  IS THERE ANY OBJECTION TO

        22  2738?

        23           MR. HOLTZMAN:  NO OBJECTION.

        24           THE COURT:  DEFENDANT'S 2738 IS ADMITTED.

        25                         (DEFENDANT'S EXHIBIT NO. 2738 WAS
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         1                          ADMITTED INTO EVIDENCE.)

         2  BY MR. HOLLEY:

         3  Q.   PROFESSOR FELTEN, DIRECTING YOUR ATTENTION TO THE

         4  PART OF THIS DOCUMENT THAT APPEARS UNDER REMARKS, IT SAYS,

         5  "CALL THIS MEMBER FUNCTION TO CREATE A WEB-BROWSER CONTROL

         6  OR CONTAINER FOR THE INTERNET EXPLORER EXECUTABLE."

         7           AND THAT'S WHAT YOU DID WHEN YOU WROTE YOUR

         8  WINDOWS UPDATE PROGRAM, DIDN'T YOU?  YOU CREATED A PROGRAM

         9  BASED ON THE WEB-BROWSER CONTROL IN WINDOWS 98?

        10  A.   FIRST, LET ME POINT OUT THAT THE SO-CALLED WEB

        11  BROWSER CONTROL IS A LABEL THAT MICROSOFT HAS CREATED TO

        12  PUT ON SOME STUFF THAT THEY SHIP IN WINDOWS 98.  I WOULD

        13  NOT CHARACTERIZE THAT STUFF AS A WEB BROWSER OR THE WEB

        14  BROWSER.

        15  Q.   OKAY.  BUT THE ANSWER TO MY QUESTION--

        16  A.   AND SECOND, I WANT TO POINT OUT THAT THE CODE HERE IS

        17  NOT THE SAME CODE AS THE "CHTMLVIEW::CREATE."  THAT IS

        18  DESIGNED TO DO A DIFFERENT THING.

        19           IT'S FAIRLY COMMON, WHEN WRITING A BIT OF CODE,

        20  TO TRY TO FIND OTHER CODE THAT DOES SOMETHING--THAT DOES

        21  SOMETHING THAT'S SOMEWHAT LIKE YOU WANT TO DO.  IF YOU

        22  WANT TO MAKE A WINDOW THAT DISPLAYS HTML, YOU LOOK FOR

        23  SOME OTHER CODE THAT MAKES A WINDOW THAT DISPLAYS HTML,

        24  AND THEN YOU CHANGE IT SO IT DOES WHAT YOU WANT IT TO DO.

        25  Q.   OKAY.  WELL, LET'S LOOK BACK AT THE SECOND PAGE OF
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         1  DEFENDANT'S EXHIBIT 2719 DOWN AT THE BOTTOM, THE COMMENT

         2  IN THE SOURCECODE WRITTEN IN C-PLUS-PLUS.

         3           THIS DOESN'T SAY THIS IS A ROUGH APPROXIMATION,

         4  DOES IT?  THIS SAYS THIS IS AN ALMOST VERBATIM COPY OF

         5  "CHTMLVIEW::CREATE."  THAT'S WHAT IT SAYS, ISN'T IT?

         6  A.   THAT'S WHAT IT SAYS.  OBVIOUSLY, SOME CHANGES HAVE

         7  BEEN MADE TO MAKE THIS DO WHAT IT'S SUPPOSED TO DO,

         8  INSTEAD OF WHAT CHTMLVIEW::CREATE WAS SUPPOSED TO DO.

         9  EVEN SMALL CHANGES IN CODE CAN HAVE A BIG CHANGE IN WHAT

        10  SOMETHING DOES.

        11  Q.   OKAY.  LET'S LOOK IN PARTICULAR AT PAGE TEN, IF YOU

        12  WOULD, PLEASE OF DEFENDANT'S EXHIBIT 2719 AT A METHOD YOU

        13  CREATED CALLED "CWUPDATE"--EXCUSE ME--A METHOD CALLED

        14  "USESHELLEXECUTE."  AND I'M BASICALLY LOOKING AT THIS

        15  BLOCK OF CODE WHICH HAS NOW BEEN EXPANDED ON THE SCREEN.

        16           THE USESHELLEXECUTE METHOD THAT YOU CREATED

        17  LIMITS THE URL'S THAT THE WINDOWS UPDATE PROGRAM IS ABLE

        18  TO ACCESS, DOES IT NOT?

        19  A.   WHAT THIS BIT OF CODE DOES IS, AS I DESCRIBED BEFORE

        20  IN A DIFFERENT SITUATION, IT MAKES SURE THAT THE DEFAULT

        21  BROWSER IS USED IN CERTAIN SITUATIONS.  THAT'S ITS JOB:

        22  TO MAKE SURE THAT THE DEFAULT BROWSER IS USED WHEN IT

        23  OUGHT TO BE USED.

        24  Q.   WELL, THIS IS A DIFFERENT USESHELLEXECUTE METHOD THAN

        25  THE ONE WE LOOKED AT BEFORE; RIGHT?
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         1  A.   SURE, BUT IT HAS THE SAME GENERAL PURPOSE, WHICH IS

         2  TO SEE THAT THE DEFAULT BROWSER IS USED WHEN IT OUGHT TO

         3  BE USED.

         4  Q.   BUT I JUST WANT TO BE CLEAR.  THIS IS A DIFFERENT

         5  USESHELLEXECUTE METHOD THAN THE ONE WE LOOKED AT IN

         6  URLMON.DLL EARLIER; CORRECT?

         7  A.   YES, THIS IS DIFFERENT CODE.

         8  Q.   AND THE WAY THIS ONE WORKS IS BY LOOKING AT THE ROOTS

         9  OF HTTP ADDRESSES TO FIGURE OUT WHETHER OR NOT THEY'RE

        10  ASSOCIATED WITH WINDOWS UPDATE AND CERTAIN OTHER

        11  ADDRESSES; IS THAT RIGHT?

        12  A.   IT'S DECIDING WHETHER TO USE THE DEFAULT BROWSER,

        13  YES.

        14  Q.   WELL, LET'S LOOK AT THE STRING COMPARE THAT STARTS

        15  OPEN PAREN STRNICMP, AND THEN AT THE END THERE IS A 35.

        16  A.   OKAY.

        17  Q.   UNFORTUNATELY, IT'S NOT IN ENGLISH, BUT THIS ONE

        18  HERE.

        19           WHAT THAT'S SAYING IN ENGLISH IS, LOOK AT THE

        20  HTTP ADDRESS AND SEE WHETHER THE FIRST 35 CHARACTERS ARE,

        21  AND THEN, QUOTE, HTTP://, THOSE 35 CHARACTERS ARE WHAT

        22  YOU'RE LOOKING FOR; RIGHT?

        23  A.   WHAT THIS IS DOING IS PART OF THE PROCESS DETERMINING

        24  WHETHER THE DEFAULT BROWSER SHOULD BE USED.

        25  Q.   RIGHT.  AND THE DEFAULT BROWSER IS NOT USED, AND YOU
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         1  BROWSE IN PLACE INSIDE THE WEB-BROWSING WINDOW THAT YOU

         2  CALL UP FROM WINDOWS 98 IF THE FIRST 35 CHARACTERS OF AN

         3  HTTP ADDRESS ARE WHAT APPEARS IN YELLOW,

         4  "HTTP://WINDOWSUPDATE.MICROSOFT.COM/"; CORRECT?

         5  A.   THAT'S A VERY LONG QUESTION.  YOU WILL HAVE TO BREAK

         6  IT UP FOR ME.

         7  Q.   I DIDN'T WRITE THE CODE.

         8  A.   OKAY.  SO, LET ME TRY IT A DIFFERENT WAY.  YOU MADE A

         9  LONG PREFATORY STATEMENT BEFORE ASKING THE QUESTION, AND I

        10  DON'T AGREE WITH ALL THE CHARACTERIZATIONS IN THAT

        11  PREFATORY STATEMENT.  AND SO, LEAVING THAT ASIDE, THE

        12  LAST--PERHAPS YOU COULD JUST RE-ASK THE QUESTION ABOUT IN

        13  WHICH YOU ASK ME WHETHER A PARTICULAR CHARACTERIZATION OF

        14  THIS IS RIGHT.

        15  Q.   OKAY.  WHAT YOU'RE LOOKING FOR IN THE LINE THAT IS

        16  HIGHLIGHTED, WHICH IS THE ONE THAT HAS THE CHARACTERS 35

        17  CLOSED PAREN, EXCLAMATION MARK, EQUALS ZERO CLOSED PAREN

        18  AMPERSAND AMPERSAND.  WHAT THAT LINE IS DOING IN THIS CODE

        19  IS LOOKING FOR HTTP ADDRESSES THAT BEGIN WITH THOSE 35

        20  CHARACTERS; IS THAT CORRECT?

        21  A.   THAT'S WHAT IT'S DOING BECAUSE--BECAUSE WHEN THIS

        22  PROGRAM ACCESSES THOSE SUCH ADDRESSES, IT'S NOT

        23  APPROPRIATE TO LAUNCH THE DEFAULT BROWSER.

        24  Q.   THAT'S CORRECT.  SO, YOU DON'T LAUNCH NETSCAPE

        25  NAVIGATOR FROM YOUR WINDOWS UPDATE PROGRAM.  YOU BROWSE IN
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         1  PLACE IN YOUR BROWSER; CORRECT?

         2  A.   NO, IT'S NOT A BROWSER, AND NO BROWSING IS OCCURRING.

         3  WINDOWS UPDATE IS OCCURRING.

         4  Q.   IF THIS METHOD RETURNED FALSE ALWAYS, YOU COULD GO TO

         5  ANY SITE ON THE INTERNET THAT THERE WAS A LINK FOR INSIDE

         6  THE WINDOW OF YOUR WINDOWS UPDATE PROGRAM; CORRECT?

         7  A.   ACTUALLY, I'M NOT SURE WHAT WOULD HAPPEN IN THAT

         8  CASE.  IT WOULD REQUIRE SOME COMPLICATED ANALYSIS TO

         9  FIGURE OUT WHAT WOULD HAPPEN.  I COULD TELL YOU WHAT THIS

        10  CODE IS DOING.  I COULD TELL YOU THAT THE DEFAULT BROWSER

        11  WOULD BE LAUNCHED IN MORE CASES OR FEWER CASES THAN THIS

        12  PROGRAM DOES.  CERTAINLY, THIS PROGRAM WOULD DO SOMETHING

        13  DIFFERENT IF YOU CHANGED IT.

        14  Q.   AND IF UNDER THE COMMENT WHICH APPEARS IDENTIFY THE

        15  RANGE OF TASKS THAT SHOULD BE HANDLED BY THE DEFAULT

        16  BROWSER, IF I ADDED A NEW STRING COMPARISON THAT SAID "THE

        17  URL IS" AND THEN WROTE IN THERE "WWW.USDOJ.GOV," AND PUT

        18  IN THE RIGHT VARIABLE FOR THE NUMBER OF CHARACTERS, WE

        19  COULD USE YOUR WINDOWS UPDATE PROGRAM TO GO TO THE

        20  DEPARTMENT OF JUSTICE HOME PAGE, COULDN'T WE?

        21  A.   TO BE HONEST, I'M NOT SURE, BUT THAT'S NOT THE CODE

        22  WE WROTE.

        23  Q.   IT WOULD HAVE BEEN A SIMPLE EXERCISE FOR YOU TO MAKE

        24  CALLS TO THE MICROSOFT FOUNDATION CLASSES TO ADD AN

        25  ADDRESS BAR TO YOUR WINDOWS UPDATE PROGRAM; CORRECT?
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         1  A.   YES.  IF WE WANTED TO WRITE A WEB BROWSER, WE COULD

         2  HAVE, BUT WE DIDN'T WANT TO, AND SO WE DIDN'T.

         3  Q.   WOULD HAVE TAKEN YOU ABOUT 10 OR 15 MORE MINUTES TO

         4  ADD THE ADDRESS BAR TO THE PROGRAM THAT WOULD HAVE ALLOWED

         5  YOU TO GO WHEREVER YOU WANT ON THE INTERNET; CORRECT?

         6  A.   I DON'T KNOW HOW LONG IT WOULD HAVE TAKEN, BUT I

         7  DON'T SEE HOW THAT'S RELEVANT.  THIS PROGRAM DOES WHAT IT

         8  DOES, AND IT'S NOT A BROWSER.

         9  Q.   YOU TOLD ME AT YOUR DEPOSITION THAT WHEN YOU WERE

        10  WRITING YOUR WINDOWS UPDATE PROGRAM, YOU WERE GLAD THAT

        11  MICROSOFT HAD MADE A VARIETY OF INTERNET-RELATED

        12  FUNCTIONALITY, LIKE HTML DISPLAY, AVAILABLE TO YOU SO THAT

        13  YOU AND YOUR ASSISTANTS DIDN'T HAVE TO DO ALL THAT WORK

        14  YOURSELVES.

        15           DO YOU RECALL SAYING THAT?

        16  A.   YES, AND I RECALL SAYING THAT--I RECALL POINTING OUT

        17  THE DISTINCTION BETWEEN MICROSOFT MAKING THINGS AVAILABLE

        18  AND MICROSOFT FORCING PEOPLE TO INSTALL THEM.  MICROSOFT

        19  MAKING THINGS AVAILABLE IS HELPFUL IN MOST CASES, BUT

        20  MICROSOFT FORCING PEOPLE TO INSTALL A WEB-BROWSER PRODUCT,

        21  I DON'T THINK, IS HELPFUL.

        22  Q.   WELL, WHAT IS IT--

        23  A.   CERTAINLY, IT WAS NOT HELPFUL TO US IN THE COURSE OF

        24  DEVELOPING THIS PROGRAM.

        25  Q.   WELL, WHAT PORTION OF THE CODE WHICH IS CALLED WHEN
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         1  YOU CALLED THE FUNCTION "CHTMLVIEW::CREATE" DO YOU THINK

         2  SHOULD BE DELETED FROM WINDOWS 98?

         3  A.   SHOULD AS A LEGAL MATTER, OR ARE YOU ASKING THE

         4  TECHNICAL QUESTION?

         5  Q.   WELL, YOU'RE HERE AS AN EXPERT TO TALK ABOUT THESE

         6  ISSUES.  DO YOU HAVE A VIEW ON THAT QUESTION?

         7  A.   SPEAKING FROM A TECHNICAL STANDPOINT, I CAN TELL YOU

         8  THAT MICROSOFT CAN--CAN CONFIGURE THEIR--CAN CONFIGURE

         9  WINDOWS 98 IN MANY WAYS.  THERE MAY BE SOME CODE THAT

        10  MICROSOFT CAN TAKE OUT.  THERE MAY NOT.  THERE MAY BE SOME

        11  FUNCTIONS THAT MICROSOFT CAN TAKE OUT.  I'M CERTAIN THEY

        12  CAN TAKE OUT THE WEB-BROWSER FUNCTION.

        13  Q.   WELL, LET'S PURSUE THAT A LITTLE BIT.  THE

        14  WEB-BROWSER CONTROL IS COMPRISED, IS IT NOT, OF THE FILES

        15  THAT ARE LISTED IN PARAGRAPH--THE FIRST FOUR FILES THAT

        16  ARE LISTED IN PARAGRAPH 100 OF MR. ALLCHIN'S WRITTEN

        17  DIRECT TESTIMONY.  IF THAT IS THE WEB-BROWSER CONTROL,

        18  WHICH IS INVOKED BY THIS API CALL, IS THAT SOMETHING YOU

        19  THINK SHOULD BE TAKEN OUT OF WINDOWS 98?

        20  A.   FIRST, THIS TERM WEB-BROWSER CONTROL IS SIMPLY A

        21  LABEL THAT MICROSOFT HAS PUT ON SOMETHING.  LABELING IT AS

        22  INTERNET EXPLORER DOESN'T MAKE IT INTERNET EXPLORER.

        23           SECOND, AS I SAID MANY TIMES, I AM NOT

        24  ADVOCATING, AND HAVE NEVER ADVOCATED, REMOVING THOSE FILES

        25  OR ANY PARTICULAR FILES FROM WINDOWS.  I'M JUST SAYING
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         1  THAT IT'S POSSIBLE FOR MICROSOFT TO REMOVE THE INTERNET

         2  EXPLORER BROWSER PRODUCT FROM WINDOWS, GIVE USERS MORE

         3  CHOICE AND MAKE WINDOWS MORE EFFICIENT IN THE PROCESS.

         4  Q.   ONE OF THE REASONS THAT YOU CHANGED THE DESIGN OF

         5  YOUR PROTOTYPE REMOVAL PROGRAM BETWEEN THE FIRST VERSION

         6  AND THE VERSION THAT YOU'RE TESTIFYING ABOUT TODAY IS

         7  BECAUSE YOU REALIZE THAT YOU HAD A SERIOUS BUG IN THE

         8  FIRST VERSION THAT ADVERSELY AFFECTED THE PERFORMANCE OF A

         9  FILE IN WINDOWS CALLED "URLMON.DLL"; RIGHT?

        10  A.   SURE, THERE WAS A BUG THAT AFFECTED PERFORMANCE.  AS

        11  ALWAYS, WHEN YOU FIND A BUG, YOU FIX IT.  IT WAS NO BIG

        12  DEAL.  THAT BUG WAS EASILY EXIST.

        13  Q.   BUT THAT BUG DID EXIST, AND IT WAS HAVING ADVERSE

        14  PERFORMANCE IMPACTS ON WINDOWS 98; CORRECT?

        15  A.   UNTIL WE FIXED IT.

        16  Q.   RIGHT.

        17           MR. HOLLEY:  OKAY.  I WOULD LIKE TO OFFER AS

        18  DEFENDANT'S EXHIBIT 2727 A SCREEN SHOT OF WINDOWS 98

        19  MACHINE WITH PROFESSOR FELTEN'S WINDOWS UPDATE PROGRAM UP

        20  AND THE COPYRIGHT NOTICE ON THAT PROGRAM.

        21           I OFFER THIS, YOUR HONOR.

        22           MR. HOLTZMAN:  NO OBJECTION.

        23           THE COURT:  DEFENDANT'S 2727 IS ADMITTED.

        24                         (DEFENDANT'S EXHIBIT NO. 2727 WAS

        25                          ADMITTED INTO EVIDENCE.)
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         1  BY MR. HOLLEY:

         2  Q.   THIS COPYRIGHT NOTICE SAYS "ABOUT WUPDATE, WINDOWS

         3  UPDATE VERSION 3, COPYRIGHT UNITED STATES DEPARTMENT OF

         4  JUSTICE, 1999."

         5           IS THAT WHAT THAT SAYS?

         6  A.   THAT'S WHAT IT SAYS.

         7           TO BE HONEST, I HAVEN'T SEEN THIS BEFORE, AND IF

         8  I COULD SPECULATE ABOUT WHERE IT CAME FROM, I IMAGINE

         9  THERE WAS SOME POINT IN WRITING THE PROGRAM WHERE ONE HAD

        10  TO FILL IN WHOSE PROGRAM IT WAS, AND FILLING IN DEPARTMENT

        11  OF JUSTICE PRESUMABLY CAUSED THIS TO BE DISPLAYED THIS

        12  WAY.  I DON'T THINK THERE IS ANY REPRESENTATION THAT THE

        13  DOJ OWNS A COPYRIGHT ON THIS PROGRAM.

        14  Q.   I HOPE NOT BECAUSE SOMEBODY MAY BE SUED.

        15           WHAT IS BEING COPYRIGHTED HERE, PROFESSOR FELTEN?

        16  A.   PRESUMABLY THE CODE IS BEING COPYRIGHTED.

        17  Q.   THE CODE IS BEING COPYRIGHTED.

        18           WHAT CODE IS BEING COPYRIGHTED?

        19  A.   THE CODE WE WROTE.

        20  Q.   OKAY.  SO, IN THE CASE OF THE WINDOWS UPDATE PROGRAM,

        21  YOU HAVE NO DIFFICULTY WHATSOEVER IDENTIFYING THE SOFTWARE

        22  CODE THAT YOU WROTE AS COMPRISING THAT PROGRAM; CORRECT?

        23  A.   NO.  WHAT I SAID WAS THE CODE WAS COPYRIGHTED.  OR

        24  THAT--I ASSUME IT'S NOT COPYRIGHTED, BUT IN THE SITUATION

        25  WHERE IT COULD BE, THAT THE CODE WOULD BE COPYRIGHTED.  I
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         1  DID NOT SAY THE PRODUCT IS COPYRIGHTED.  THAT'S A

         2  DIFFERENT THING.

         3  Q.   LET ME SEE IF I CAN UNDERSTAND THAT ONE.

         4           YOU SAY THAT YOU CAN CLAIM A COPYRIGHT ON

         5  SOFTWARE CODE WHICH IS SOMEHOW DIFFERENT THAN THE PRODUCT?

         6           MR. HOLTZMAN:  OBJECTION, YOUR HONOR.  CALLS FOR

         7  A LEGAL CONCLUSION.  SCOPE OF THE COPYRIGHT, WHAT HAPPENS

         8  TO THE COPYRIGHT.

         9           THE COURT:  OVERRULED.

        10           GO AHEAD.

        11           THE WITNESS:  I ADMIT I'M NOT AN EXPERT ON

        12  COPYRIGHT LAW, BUT WHETHER YOU CAN--BUT CODE AND PRODUCTS

        13  ARE DIFFERENT THINGS, AS I SAID MANY TIMES.  SO, WHETHER

        14  YOU CAN COPYRIGHT CODE OR COPYRIGHT PRODUCTS, I DON'T

        15  KNOW.  I DON'T SEE THE CONNECTION.

        16           MR. HOLLEY:  I THINK THAT'S ALL THE QUESTIONS I

        17  HAVE AT THIS TIME, YOUR HONOR.

        18           THE COURT:  MR. HOLTZMAN?

        19           MR. HOLTZMAN:  IF I MAY, MAY I HAVE A COUPLE OF

        20  MINUTES TO PULL A COUPLE OF NOTES TOGETHER?

        21           THE COURT:  SURE.

        22           MR. HOLTZMAN:  FIVE MINUTES SHOULD DO IT.

        23           THE COURT:  THAT WILL BE FINE.

        24           (BRIEF RECESS.)

        25           THE COURT:  MR. HOLLEY, HAVE YOU EVER SUNG THE
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         1  ROLE OF FIGARO?  THE WAY YOU HANDLED THOSE LINES OF CODE

         2  IS ABSOLUTELY AWE-INSPIRING.

         3           GO AHEAD.

         4                     REDIRECT EXAMINATION

         5  BY MR. HOLTZMAN:

         6  Q.   IF WE COULD FIRST GO BACK HOPEFULLY QUICKLY TO

         7  GOVERNMENT EXHIBIT 2215.

         8  A.   WHICH ONE IS THAT?

         9  Q.   THIS IS THE ARTICLE ABOUT 98 LITE.

        10           THE COURT:  2215?

        11           MR. HOLTZMAN:  YES, TWO TWO ONE FIVE.

        12           THE WITNESS:  OKAY.

        13  BY MR. HOLTZMAN:

        14  Q.   NOW, MR. HOLLEY ASKED YOU SOME QUESTIONS ABOUT THE

        15  THIRD PARAGRAPH UP FROM THE BOTTOM, WHICH HE READ ONLY A

        16  SMALL PART.

        17  A.   YES.

        18  Q.   IF I COULD READ THE ENTIRETY OF THAT PARAGRAPH FIRST,

        19  IT READS, "THE BROWSER ITSELF, THOUGH, IE EXPLORER.EXE AND

        20  OTHER PROGRAMS WITH BROWSER-LIKE BEHAVIOR SUCH AS WINDOWS

        21  UPDATE, ARE GONE.  OTHER BROWSERS BESIDES NETSCAPE OFFER

        22  WAS EVALUATED WORK FLAWLESSLY."

        23           NOW, I FIRST WANT TO STOP THERE AND ASK YOU,

        24  BASED ON THE READING OF THAT ENTIRE PARAGRAPH, WHAT, IF

        25  ANY, UNDERSTANDING DO YOU HAVE AS TO WHETHER THIS ARTICLE
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         1  IS DESCRIBING THE BROWSER AS IEXPLORE.EXE?

         2  A.   WELL, IT TALKS ABOUT PROGRAMS WITH BROWSER-LIKE

         3  BEHAVIOR SUCH AS WINDOWS UPDATE.  TALKS ABOUT OTHER

         4  BROWSERS WORKING.

         5           OH, AND IT SAYS IEXPLORE.EXE AND OTHER PROGRAMS

         6  WITH BROWSER-LIKE BEHAVIOR.  IEXPLORE.EXE IS A PROGRAM,

         7  AND WHEN YOU RUN IT, IT EXHIBITS BROWSER-LIKE BEHAVIOR.

         8  THAT WOULD NOT IMPLY, THOUGH, THAT IT IS THE BROWSER.

         9  Q.   OKAY.  IF WE COULD CONTINUE THROUGH THE END OF THIS

        10  PAGE UNDER THE HEADING, "LOOKS LIKE A DUCK.  IS THIS THEN

        11  WINDOWS 98 WITHOUT INTERNET EXPLORER?  WE THINK SO.  IF IT

        12  LOOKS LIKE A DUCK, QUACKS LIKE A DUCK AND ACTS LIKE A

        13  DUCK, WE THINK IT'S A DUCK.  WINDOWS 98 WITHOUT INTERNET

        14  EXPLORER 4 IS WORKING, OPERATING, OPERATION SYSTEM, AND

        15  INTERNET EXPLORER 4.0 IS NOT A VITAL PART OF WINDOWS 98."

        16           DO YOU AGREE WITH THAT?

        17  A.   YES.

        18  Q.   I WOULD TURN, HOPEFULLY BRIEFLY, TO THIS

        19  DEMONSTRATION.  AND YOU EXPLAINED ON CROSS-EXAMINATION THE

        20  PROBLEMS WITH THAT DEMONSTRATION.

        21  A.   YES.

        22  Q.   LET ME ASK YOU THIS:  WHAT, IF ANY, REASON CAN YOU

        23  THINK OF WHY MR. HOLLEY SELECTED A PC THAT INCLUDED MORE

        24  THAN ONE BROWSER FOR THE DEMONSTRATION?

        25  A.   NONE, REALLY.
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         1  Q.   NOW, THERE WAS ALSO SOME DISCUSSION IN THE COURSE OF

         2  YOUR TESTIMONY, THE CROSS-EXAMINATION, ABOUT THE PROTOTYPE

         3  REMOVAL PROGRAM AND THE DEMONSTRATION ABOUT BUGS.

         4           LET ME ASK YOU THIS:  BASED ON YOUR EXAMINATION

         5  OF THE SOURCECODE FOR WINDOWS 98, DID WINDOWS 98 HAVE BUGS

         6  IN IT WHEN IT WAS UNDER DEVELOPMENT?

         7  A.   QUITE A FEW.  IT HAS QUITE A FEW BUGS NOW, IN FACT.

         8  Q.   I WAS GOING TO ASK YOU THAT SEPARATELY.  LET'S LOOK

         9  UNDER DEVELOPMENT.

        10           DO YOU HAVE ANY ESTIMATE HOW MANY DIFFERENT BUGS

        11  WINDOWS 98 HAD IN IT WHEN IT WAS UNDER DEVELOPMENT?

        12  A.   AN EXACT ESTIMATE, NO, BUT THE NUMBER MUST BE IN THE

        13  THOUSANDS.

        14  Q.   HOW DO YOU KNOW THAT?

        15  A.   WELL, IF YOU LOOK AT THE SOURCECODE, THERE IS A

        16  SPECIAL MARKER THAT PROGRAMMERS PUT INTO THE SOURCECODE

        17  WHEN THERE IS A BUG IN THE SOURCECODE THAT THEY KNOW

        18  ABOUT.  THIS MARKER IS USUALLY THE COMMENT SYMBOL FOLLOWED

        19  BY THE CHARACTERS B-U-G B-U-G, BUG BUG, IN CAPITAL

        20  LETTERS.

        21           AND IF YOU JUST GO THROUGH THE PORTION OF THE

        22  SOURCECODE OF WINDOWS 98 AND IE THAT WE RECEIVED AND COUNT

        23  THE NUMBER OF THESE BUG-BUG MARKERS, YOU FIND THAT THERE

        24  ARE MORE THAN 3,000 OF THEM.  AND THIS IS IN ABOUT

        25  ONE-SEVENTH OF THE SOURCECODE, I BELIEVE--RIGHT, WE HAD
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         1  ABOUT ONE-SEVENTH OF THE SOURCECODE, AND THERE WERE ABOUT

         2  3,000 OF THESE BUG-BUG MARKERS IN THAT PORTION.  SO, I

         3  THINK IT'S SAFE TO SAY THAT THERE ARE THOUSANDS OF BUGS.

         4  Q.   YOU'RE TALKING ABOUT THOUSANDS OF BUGS THERE, IN

         5  WHAT?

         6  A.   BUGS IN--HERE WE'RE TALKING ABOUT THE COMBINATION

         7  OF--THE SOURCECODE FOR THE COMBINATION OF WINDOWS 98 AND

         8  INTERNET EXPLORER.

         9  Q.   AND IS THAT, WHAT YOU JUST SAID, APPLICABLE TO THE

        10  WINDOWS 98 THAT WAS THE VERSION OF WINDOWS 98 THAT WAS

        11  COMMERCIALLY RELEASED?

        12  A.   THE SITUATION IS THE SAME FOR THE COMMERCIALLY

        13  RELEASED VERSION.  BY THE SAME, I MEAN THAT THERE ARE

        14  STILL THOUSANDS OF BUGS.  I'M NOT IMPLYING THE NUMBER OF

        15  BUGS IS THE SAME.  I'M PRESUMING THEY HAVE BEEN REDUCED

        16  SOMEWHAT.

        17  Q.   NOW, MR. HOLLEY ASKED YOU SOME QUESTIONS ABOUT

        18  SOFTWARE DEVELOPERS, AND HE USED THE EXAMPLE OF QUICKEN.

        19           FIRST OF ALL, WHAT COMPANY MANUFACTURES QUICKEN?

        20  A.   INTUIT.

        21  Q.   DO YOU KNOW WHETHER THE CEO OF INTUIT TESTIFIED AT

        22  THIS TRIAL?

        23  A.   YES, I UNDERSTAND HE DID.

        24  Q.   LET ME ASK YOU TO LOOK AT, IF YOU COULD, PARAGRAPH 85

        25  OF MR. HARRIS'S TESTIMONY, MR. HARRIS THE CEO OF INTUIT.
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         1           MR. HOLTZMAN:  I'M AFRAID WE DON'T HAVE HARD

         2  COPIES OF THIS, YOUR HONOR, BUT YOU COULD FOLLOW ON THE

         3  SCREEN.

         4           THE WITNESS:  EIGHTY-FIVE?

         5  BY MR. HOLTZMAN:

         6  Q.   PARAGRAPH 85 ON PAGE 34.  STARTING AT THE BEGINNING

         7  OF THE PARAGRAPH IT READS, "THE COMBINATION OR SEPARATION

         8  OF SOFTWARE PRODUCTS OR COMPONENTS WILL ALMOST ALWAYS HAVE

         9  SOME POTENTIAL ADVANTAGES AND SOME POTENTIAL

        10  DISADVANTAGES.  FOR INTUIT, IN PARTICULAR, DISTRIBUTING A

        11  BROWSER WITH OUR PRODUCTS RATHER THAN AS PART OF THE

        12  OPERATING SYSTEM HAS SOME REAL ADVANTAGES."

        13           LET ME JUST STOP THERE.

        14           HOW, IF AT ALL, DOES MR. HARRIS'S TESTIMONY

        15  RELATE TO YOUR TESTIMONY?

        16  A.   WELL, MR. HARRIS IS SAYING THAT FROM HIS STANDPOINT,

        17  NOT ONLY IS IT NOT A BURDEN ON HIM TO HAVE TO REDISTRIBUTE

        18  A BROWSER, HE WANTS TO DO IT.  HE FINDS IT MORE USEFUL,

        19  MORE CONVENIENT FOR HIS COMPANY TO DO THAT.

        20  Q.   NOW, ALSO, MR. HOLLEY ASKED YOU A VARIETY OF

        21  QUESTIONS ABOUT CODE OR FILES.  LET ME JUST ASK YOU A VERY

        22  SIMPLE QUESTION.

        23           AS A TECHNICAL MATTER, IS IT POSSIBLE FOR

        24  MICROSOFT TO REMOVE CODE FROM WINDOWS 98?

        25  A.   SURE, IT'S EASY.
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         1  Q.   IN THAT CONNECTION, LET ME ASK YOU TO LOOK AT A

         2  PORTION OF THE DEPOSITION OF MR. ALLCHIN IN MARCH 1998.

         3  IF YOU COULD TURN TO PAGE 79, AND WE WILL START AT LINE 9,

         4  (READING):

         5                "QUESTION:  AND MY QUESTION WAS A LITTLE

         6           DIFFERENT.  I UNDERSTAND YOU CAN.  IF YOU WANT TO

         7           TAKE NAVIGATOR AND LOAD IT ON AND USE IT, YOU CAN

         8           DO THAT.  BUT IF A USER SAYS OKAY, IT'S FINE, I

         9           MAY OR MAY NOT WANT TO DO THAT, BUT AT THE SAME

        10           TIME I DON'T WANT THE IE BROWSER FOR WEB-BROWSING

        11           PURPOSES AS OPPOSED TO THESE INTERNAL-LOOKING

        12           PURPOSES OR UPDATING.  I JUST DON'T WANT IT.

        13                IS THAT AN OPTION, THEY HAVE SOMETHING THEY

        14           COULD EITHER GET RID OF IT OR NOT HAVE IT IN THE

        15           FIRST PLACE?"

        16           MR. ALLCHIN ANSWERS:

        17                "THEY DON'T HAVE TO USE IT.

        18                QUESTION:  I UNDERSTAND THAT.

        19           AND THEN MR. ALLCHIN CONTINUES:

        20                "SO, I MEAN, THE REST OF THE SYSTEM IS

        21           DEPENDING ON ITS FUNCTIONS, SO IT'S NOT LIKE WE

        22           COULD REMOVE IT.  I MEAN, WE CAN'T REMOVE THOSE

        23           DLL'S.  IT WILL NOT WORK.  WE CAN'T REMOVE

        24           THE--WELL, OBVIOUSLY, IT'S SOFTWARE, SO WE CAN

        25           CHANGE ANYTHING."
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         1           YOU AGREE WITH THAT PART OF MR. ALLCHIN'S

         2  TESTIMONY WHERE HE SAYS OBVIOUSLY IT'S SOFTWARE, WE COULD

         3  CHANGE ANYTHING?

         4  A.   SURE.  MICROSOFT TECHNICALLY HAS MANY CHOICES.  THERE

         5  ARE MANY WAYS IN WHICH THEY COULD DISTRIBUTE THEIR

         6  PRODUCTS.  THEY COULD CERTAINLY CHANGE ANYTHING.  IN

         7  PARTICULAR, CHANGE WINDOWS 98 SO IT DIDN'T HAVE A WEB

         8  BROWSER INCLUDED AS PART OF IT.

         9  Q.   NOW, I WANT TO GO BACK FOR A SECOND IN THE CONTEXT OF

        10  MR. HOLLEY'S CROSS-EXAMINATION TO THE CALDERA EXAMPLE.

        11           IN THE CALDERA EXAMPLE--

        12           MR. HOLLEY:  I OBJECT THAT I DIDN'T TOUCH THIS

        13  WITH THIS WITNESS ON CROSS-EXAMINATION.

        14           THE COURT:  I DON'T THINK HE DID.

        15           MR. HOLTZMAN:  IT'S WITH RESPECT, YOUR HONOR, TO

        16  THE ISSUE OF WHERE CODE COMES FROM TO PROVIDE DIFFERENT

        17  FEATURES.

        18           THE COURT:  ALL RIGHT.  GO AHEAD.

        19  BY MR. HOLTZMAN:

        20  Q.   IN THE CALDERA EXAMPLE, WHERE DOES THE CODE COME FROM

        21  THAT ADDS THE INTEGRATED FEATURES THAT MR. ALLCHIN HAD

        22  DEMONSTRATED IN HIS VIDEOTAPE?

        23  A.   THE CODE COMES FROM THE KDE ORGANIZATION.  IN

        24  PARTICULAR, IT DOES NOT COME FROM CALDERA.  CALDERA SIMPLY

        25  INCLUDES IT IN THEIR PRODUCT AND IN THEIR DISTRIBUTION,
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         1  AND THE USER CAN REMOVE BOTH THE FUNCTION OF BROWSING WITH

         2  KDE AND THE CODE THAT IMPLEMENTS IT WHENEVER THEY WANT.

         3  Q.   OKAY.  ONE LAST THING, AND ACTUALLY IF WE COULD GO

         4  BACK AGAIN TO GOVERNMENT EXHIBIT 2215.  THAT'S AGAIN THE

         5  98 LITE ARTICLE.

         6  A.   OKAY.

         7  Q.   IF YOU COULD GO TO PAGE TWO THIS TIME OF THAT

         8  ARTICLE.  NEAR THE TOP OF THE PAGE, IT'S REALLY THE SECOND

         9  PARAGRAPH UNDER "THIS ISN'T JUST A PARLOR TRICK," AND THEN

        10  IT READS, "FOR SEVERAL WEEKS, SMART RESELLER HAS EVALUATED

        11  98 LITE AND FOUND IT, FOR ALL PRACTICAL PURPOSES, TO BE A

        12  FULLY FUNCTIONAL WINDOWS 98 OPERATING SYSTEM.  IN

        13  PARTICULAR, SUCH ORDINARY WINDOWS APPLICATIONS AS

        14  MICROSOFT OFFICE, 95 AND 97, NETSCAPE 4.0 AND 4.5, PEGASUS

        15  MAIL 2.5 AND LOTUS NOTES 4.0, ALL WORKED PERFECTLY.  WHEN

        16  IT COMES TO PRODUCTIVITY, WINDOWS 98 WITHOUT INTERNET

        17  EXPLORER 4.0 WORKS LIKE A CHAMP."

        18           NOW, DO YOU AGREE WITH THAT BASED ON YOUR OWN

        19  WORK?

        20  A.   BASED ON MY OWN WORK, I HAVE NO REASON TO CONTRADICT

        21  THAT.

        22           MR. HOLTZMAN:  I HAVE NO FURTHER QUESTIONS, YOUR

        23  HONOR.

        24           THE COURT:  ALL RIGHT.

        25                     RECROSS-EXAMINATION
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         1  BY MR. HOLLEY:

         2  Q.   PROFESSOR FELTEN, YOU TESTIFIED IN RESPONSE TO A

         3  QUESTION FROM MR. HOLTZMAN ON REDIRECT THAT THERE IS

         4  APPARENTLY A BUG IN YOUR PROTOTYPE REMOVAL PROGRAM; IS

         5  THAT CORRECT?

         6  A.   I DON'T BELIEVE I TESTIFIED THAT THERE IS A BUG IN

         7  THE CURRENT VERSION OF THE REMOVAL PROGRAM, NO.

         8  Q.   WELL--

         9  A.   I BELIEVE WE WERE TALKING ABOUT A BUG THAT WAS IN A

        10  PAST VERSION.

        11  Q.   WELL, THERE MUST BE A BUG OF SOME SIZE IN THE CURRENT

        12  VERSION, OR OTHERWISE WE WOULDN'T HAVE BEEN ABLE TO BROWSE

        13  THE WEB IN WINDOWS 98 THE WAY WE DID THIS AFTERNOON;

        14  CORRECT?

        15  A.   WELL, THERE ARE MANY THINGS THAT COULD HAVE CAUSED

        16  THAT.  IT COULD HAVE BEEN CAUSED BY THE FACT THAT THE

        17  REMOVAL PROGRAM WAS USED IMPROPERLY IN THAT TEST.  IT

        18  COULD HAVE BEEN CAUSED BY A BUG.  REGARDLESS OF WHAT THE

        19  CAUSE WAS, THE FACT REMAINS THAT MICROSOFT CAN REMOVE THE

        20  INTERNET EXPLORER WEB BROWSER FROM WINDOWS 98 AND DO IT

        21  EFFICIENTLY.

        22           MR. HOLLEY:  YOUR HONOR, IN LIGHT OF THIS

        23  TESTIMONY FROM PROFESSOR FELTEN, I WOULD ASK THE COURT TO

        24  DIRECT HIM TO APPEAR FOR A DEMONSTRATION WITH ANY MACHINE

        25  THAT HE CARES TO BRING WITH ANY SOFTWARE THAT HE CARES TO
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         1  PUT ON IT, AND A COPY OF HIS IE REMOVE PROGRAM, AND WE

         2  WILL VIDEOTAPE EXACTLY WHAT WE DID TODAY, AND THERE WILL

         3  BE NO DIFFERENCE.

         4           MR. HOLTZMAN:  OBJECTION, YOUR HONOR.  THIS IS

         5  INAPPROPRIATE.  IF MR. HOLLEY HAD WISHED TO DO SOMETHING

         6  LIKE THIS, HE HAD THE OPPORTUNITY.  DR. FELTEN WAS

         7  DEPOSED, AND MR. HOLLEY, FOR HIS OWN REASONS, CHOSE NOT TO

         8  DO THAT.

         9           THE COURT:  MOTION IS DENIED.

        10           MR. HOLLEY:  I HAVE NO FURTHER QUESTIONS, YOUR

        11  HONOR.

        12           THE COURT:  ALL RIGHT.

        13           MR. HOLTZMAN:  AND I HAVE NOTHING FURTHER.

        14           THE COURT:  ALL RIGHT.  WE CAN THEN LET

        15  DR. FELTEN GO HOME?

        16           (WITNESS STEPS DOWN.)

        17           THE COURT:  AND WE WILL START ON MONDAY MORNING

        18  WITH WHOM?

        19           MR. WARDEN:  YES.

        20           THE COURT:  YES, WITH WHOM?

        21           MR. WARDEN:  OH, WITH WHOM, I'M SORRY.

        22  MR. COLBURN OF AOL.

        23           THE COURT:  ALL RIGHT.

        24           MR. BOIES:  WE WILL HAVE SOME ADDITIONAL EVIDENCE

        25  TO INTRODUCE.
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         1           THE COURT:  THAT'S WHY I'M NOT ASKING YOU TO REST

         2  AT THIS POINT.

         3           ALL RIGHT.  THANK YOU, GENTLEMEN.  HAVE A NICE

         4  WEEKEND.

         5           (WHEREUPON, AT 5:00 P.M., THE HEARING WAS

         6  ADJOURNED UNTIL 10:00 A.M., MONDAY, JUNE 14, 1999.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14
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