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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   THE STATE OF NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. BOIES.

         10             MR. BOIES:  GOOD MORNING, YOUR HONOR.

         11             (WILLIAM POOLE, DEFENDANT'S WITNESS, PREVIOUSLY

         12   SWORN.)

         13             THE COURT:  GOOD MORNING, MR. POOLE.

         14             THE WITNESS:  GOOD MORNING.

         15             THE COURT:  I'LL REMIND YOU THAT YOU ARE STILL

         16   UNDER OATH, SIR.

         17             THE WITNESS:  YES, SIR.

         18             THE COURT:  AND I BELIEVE MR. BOIES HAD A HOMEWORK

         19   ASSIGNMENT FOR YOU.

         20             THE WITNESS:  I DID COMPLETE MY HOMEWORK

         21   ASSIGNMENT.  AND I AM PLEASED TO SAY IT WAS EASIER THAN

         22   MR. ALLCHIN'S HOMEWORK ASSIGNMENT.  I DID NOT HAVE TO STAY

         23   UP ALL NIGHT COMPLETING IT.

         24             WOULD YOU LIKE ME TO JUST GO RIGHT INTO THE

         25   ANSWER?
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          1                 CROSS-EXAMINATION (CONTINUED.)

          2   BY MR. BOIES:

          3   Q.  SURE.

          4   A.  OKAY.  I BELIEVE YOU ASKED ME ABOUT THE REFERENCE IN MY

          5   TESTIMONY FROM PARAGRAPH 133 ON PAGE 49, WHICH STATES THAT

          6   ONLY 4.7 PERCENT OF USERS SURVEYED STATED THAT THEY FIRST

          7   BECAME AWARE OF A WEB SITE THAT THEY NOW FREQUENTLY VISIT

          8   THROUGH A PRE-CONFIGURED BROWSER SETTING OR START PAGE, AND

          9   YOU ASKED ME WHERE THAT CAME FROM IN THE TAYLOR-NELSON

         10   RESEARCH.  AND I WOULD DIRECT YOU TO THE DOCUMENT YOU GAVE

         11   ME.  JUST A MOMENT.  TABLE 9, WHICH IS -- THEY ARE NUMBERED

         12   AT THE TOP OF THE PAGE.  AND TABLE 9 --

         13   Q.  THAT HAS "649" AS THE LAST THREE DIGITS ON THE BOTTOM?

         14   A.  THAT'S CORRECT.  SO WHAT THE QUESTION WAS HERE, WE ASKED

         15   THE USER -- THE TELEPHONE-SURVEY RESPONDENT -- WE SAID,

         16   "PLEASE THINK ABOUT A WEB SITE THAT YOU VISIT FREQUENTLY,

         17   AND HOW DID YOU FIRST BECOME AWARE OF THE EXISTENCE OF THIS

         18   WEB SITE"?

         19             AND IF YOU LOOK DOWN THE LEFT-HAND SIDE, THE LAST

         20   TWO ANSWERS WERE "THROUGH YOUR BROWSER START PAGE," WHICH IS

         21   THE FIRST PAGE WHEN YOU LOG ONTO THE INTERNET.  AND THE

         22   ANSWER BELOW THAT IS, "IT CAME WITH MY BROWSER, EITHER AS A

         23   PRESET LINK OR AS A PRESET BOOKMARK OR FAVORITE."

         24             THE PERCENTAGES FOR THOSE TWO NUMBERS -- RESPONSES

         25   WERE 2.5 AND 2.2, RESPECTIVELY, ADDING TO 4.7.
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          1             NOW, IN REVIEWING THIS LAST NIGHT, I BELIEVE ONE

          2   COULD ARGUE ON THE NEXT PAGE, WHICH ENDS IN 650, THERE IS

          3   ANOTHER CATEGORY, WHICH IS THE FOURTH ANSWER DOWN, "ICON OR

          4   CHANNEL ON THE WINDOWS DESKTOP," WHICH HAS AN ADDITIONAL

          5   .3 PERCENT, AND ONE COULD ARGUE THAT THAT SHOULD BE ADDED TO

          6   IT.

          7             I THINK IT'S IMMATERIAL, BUT YOU COULD SAY 4.7 OR

          8   5 PERCENT WOULD BE THE ANSWER TO THIS QUESTION.

          9   Q.  JUST TO FOLLOW UP ON THAT, FIRST, THE QUESTION THAT IS

         10   BEING ASKED HERE IS JUST ABOUT A SINGLE WEB SITE, CORRECT?

         11   THAT IS, IT'S NOT ASKING THE RESPONDENT FOR HOW THEY BECAME

         12   AWARE OF WEB SITES GENERALLY.  IT'S ONLY ASKING THEM TO

         13   THINK OF A PARTICULAR WEB SITE AND HOW DID YOU BECOME AWARE

         14   OF THAT PARTICULAR ONE?

         15   A.  YES, MR. BOIES.  WHAT WE TRIED TO DO IN THE RESEARCH WAS

         16   TO ASK THE QUESTION SORT OF IN THEORY AS WELL AS IN

         17   SPECIFIC.  IN PARTICULAR, TELEPHONE SURVEYS, FREQUENTLY

         18   YOU'LL FIND DIFFERENT ANSWERS FOR THEORY VERSUS IN-SPECIFIC,

         19   AND WE WOULD TEND TO PUT MORE WEIGHT ON THE IN-SPECIFIC

         20   ANSWERS.

         21   Q.  AND, INDEED, THE QUESTION THAT YOU JUST USED WAS A

         22   FOLLOW-UP TO A QUESTION OF "PLEASE THINK ABOUT A WEB SITE

         23   THAT YOU HAVE RECENTLY VISITED FOR THE FIRST TIME, WHICH

         24   SITE COMES TO MIND," RIGHT?

         25   A.  I DON'T KNOW THAT IT WAS A -- HOW DO YOU MEAN A
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          1   FOLLOW-UP?

          2   Q.  WELL, THE QUESTION THAT YOU'RE REFERRING TO IS

          3   QUESTION 5-B, RIGHT?

          4   A.  THAT'S CORRECT, ON TABLE 9.

          5   Q.  THERE IS A QUESTION 5?

          6   A.  CORRECT.

          7   Q.  AND QUESTION 5 SAYS, "NOW PLEASE THINK ABOUT WEB SITES

          8   THAT YOU HAVE RECENTLY VISITED FOR THE FIRST TIME.  MOST

          9   RECENTLY, WHICH SITE COMES TO MIND AS A SITE YOU HAVE

         10   VISITED FOR THE FIRST TIME?"

         11   A.  THAT'S CORRECT.

         12   Q.  AND THEN 5-A SAYS, "HOW DID YOU FIRST BECOME AWARE OF

         13   THIS WEB SITE?"  AND THEN 5-B SAYS, "NOW, PLEASE THINK ABOUT

         14   A WEB SITE THAT YOU VISIT FREQUENTLY.  HOW DID YOU FIRST

         15   BECOME AWARE OF THE EXISTENCE OF THIS WEB SITE?"  AND THAT'S

         16   THE QUESTION YOU PICKED.

         17   A.  ACTUALLY, I THINK I REFERENCED BOTH OF THOSE IN MY

         18   TESTIMONY.

         19   Q.  TO GET THE 4.7 PERCENT?

         20   A.  FOR THE 4.7, THAT'S CORRECT.  AND FOR THE PREVIOUS

         21   QUESTION ON THE "FIRST BECOME AWARE OF THAT WEB SITE," YOU

         22   GET ABOUT 5.5 PERCENT BY ADDING ON -- ENDING IN 647 ON

         23   TABLE 8, YOU ADD THE 3.3 AND 2.2.  THOSE ARE BOTH REFERENCED

         24   IN THE SAME PARAGRAPH IN MY TESTIMONY.  AND ONE COULD

         25   AGAIN -- SORRY.  GO AHEAD.
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          1   Q.  NO.  FINISH.

          2   A.  I WAS GOING TO SAY I FOUND A SIMILAR POINT, TOO, THAT I

          3   MADE ON THE 4.7.  YOU COULD ADD A .3 PERCENT TO THAT.  WE

          4   COULD ALSO HAVE ADDED -- YOU COULD ARGUE THAT ONE SHOULD ADD

          5   AN ADDITIONAL .5 PERCENT TO THAT 5.5 THAT'S ON THE SECOND

          6   PAGE OF TABLE 8.

          7   Q.  AND THAT'S THE SPECIFIC ONE RELATING TO THE WINDOWS

          8   CHANNEL BAR, RIGHT?

          9   A.  THAT'S THE ICON OR CHANNEL ON THE WINDOWS DESKTOP.  SO

         10   THAT WOULD BRING THAT TOTAL PERCENTAGE UP TO 6 PERCENT AS

         11   OPPOSED TO 5.5.  YOU COULD LOOK AT IT EITHER WAY.

         12   Q.  NOW, IF YOU TAKE EITHER THE TWO OR THREE CATEGORIES THAT

         13   YOU AGGREGATED TO GET THE 4.7 PERCENT OR 5 PERCENT, THE

         14   BROWSER START PAGE, BROWSER PRESET LINK OR BOOKMARK, AND THE

         15   WINDOWS ICON OR CHANNEL --

         16   A.  RIGHT.

         17   Q.  -- THERE WERE QUESTIONS LATER IN THIS SURVEY THAT ASKED

         18   WHETHER RESPONDENTS USED THOSE FREQUENTLY OR SOMETIMES TO

         19   FIND NEW WEB SITES, CORRECT?

         20   A.  YES, I BELIEVE THAT'S CORRECT.  THAT'S WHY I REFERRED TO

         21   THIS SORT OF QUESTION IN THEORY, YES.

         22   Q.  WELL, WHEN YOU SAY "QUESTION IN THEORY," FOR EXAMPLE,

         23   TABLE 13, WHICH IS AT PAGE -- THAT ENDS 654 --

         24   A.  JUST A MOMENT.  YES.

         25   Q.  -- SAYS "HOW FREQUENTLY DO YOU USE THE FOLLOWING TO
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          1   LEARN ABOUT A NEW WEB SITE?"  AND THE ONE THAT'S HERE IS

          2   "SITES FEATURED ON MY BROWSER START PAGE," CORRECT?

          3   A.  YES.  THAT'S WHAT ASKED ABOUT.

          4   Q.  AND THAT WAS ONE OF THE CATEGORIES THAT YOU'D AGGREGATED

          5   TO GET TO THE 4.7, CORRECT?

          6   A.  NO.  I THINK THIS IS A DIFFERENT QUESTION THAT'S BEING

          7   ASKED HERE.

          8   Q.  YES, IT IS A DIFFERENT QUESTION, BUT THIS IS THE

          9   CATEGORY FEATURED ON THE BROWSER START PAGE, WHICH IS THE

         10   FIRST PAGE WHEN YOU LOG ONTO THE INTERNET.  THAT WAS ONE OF

         11   YOUR CATEGORIES, RIGHT?

         12   A.  THAT WAS ONE OF THE CATEGORIES AGGREGATED RELATIVE TO

         13   THE PREVIOUS QUESTION.

         14   Q.  RIGHT.

         15   A.  THAT'S CORRECT.

         16   Q.  AND I'M NOW TRYING TO FOCUS ON A SUBSEQUENT QUESTION; DO

         17   YOU UNDERSTAND?

         18   A.  I UNDERSTAND.

         19   Q.  BECAUSE IF YOU'D FOCUSED ON THE SUBSEQUENT QUESTION, YOU

         20   WOULD HAVE FOUND THAT JUST FOR THE BROWSER START PAGE -- ONE

         21   OF YOUR THREE CATEGORIES -- IT WAS "USED FREQUENTLY," 13.7

         22   PERCENT; "USED OCCASIONALLY," 24.6 PERCENT; AND "USED, BUT

         23   RARELY," 31.1 PERCENT, CORRECT?

         24   A.  THOSE ARE THE STATISTICS ON THAT PAGE, THAT'S CORRECT.

         25   Q.  AND IF YOU GO TO TABLE 15, WHICH IS ON THE PAGE THAT
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          1   ENDS 656 --

          2   A.  I DO NOT HAVE A 656 IN THE DOCUMENT YOU HANDED ME

          3   YESTERDAY.  I HAVE -- I GO FROM 655 TO 657.  I DON'T KNOW

          4   WHY THAT IS.

          5   Q.  WELL, YOUR COUNSEL IS THE ONE THAT HANDED ME THAT.

          6   A.  OKAY.  I DON'T KNOW --

          7   Q.  LET ME HAND YOU ONE OF OURS, WHICH DOES HAPPEN TO HAVE

          8   THAT TABLE.

          9   A.  I APPRECIATE THAT.  LET ME SEE IF IT'S JUST MISPLACED

         10   HERE.  NO, I DON'T SEE THAT.

         11             OKAY.  THANK YOU.

         12   Q.  NOW, THIS IS ANOTHER QUESTION THAT SAYS, "HOW FREQUENTLY

         13   DO YOU USE THE FOLLOWING TO LEARN ABOUT A NEW WEB SITE?"

         14   AND IN THIS CASE, THE FOLLOWING IS "CHANNEL GUIDES OR

         15   DIRECTORIES THAT ARE PRESET ON MY BROWSER."

         16   A.  YES, I SEE THAT.

         17   Q.  AND 9.3 PERCENT SAID "FREQUENTLY."  22.1 PERCENT SAID

         18   "OCCASIONALLY."  AND 32.8 SAID THEY USED IT BUT RARELY.

         19   A.  THAT'S CORRECT.

         20   Q.  AND IF YOU GO TO THE THIRD CATEGORY THAT YOU REFERRED

         21   TO, WHICH YOU SAID MIGHT OR MIGHT NOT BE ADDED, WHICH WAS

         22   THE CHANNEL BAR OR A SET OF ICONS ON THE WINDOWS DESKTOP --

         23   THAT'S TABLE 16 AT THE PAGE ENDING 657 -- AND RESPONDENTS

         24   SAID THEY USED THAT FREQUENTLY TO FIND A NEW WEB SITE 11.2

         25   PERCENT OF THE TIME.  THEY USED IT OCCASIONALLY FOR THAT
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          1   PURPOSE 19.7 PERCENT OF THAT TIME, AND THEY USED IT, BUT

          2   RARELY, 24.6 PERCENT OF THE TIME.  AND THEY DID NOT USE IT

          3   AT ALL 44 PERCENT OF THE TIME, CORRECT?

          4   A.  THAT'S WHAT I READ AS WELL.

          5             MR. BOIES:  I HAVE NO MORE QUESTIONS, YOUR HONOR.

          6             THE COURT:  ALL RIGHT.

          7             MR. PEPPERMAN:  GOOD MORNING, YOUR HONOR.

          8             THE COURT:  GOOD MORNING, MR. PEPPERMAN.

          9                       REDIRECT EXAMINATION

         10   BY MR. PEPPERMAN:

         11   Q.  GOOD MORNING, MR. POOLE.

         12   A.  GOOD MORNING.

         13   Q.  I WANT TO START WITH A SUBJECT THAT MR. BOIES JUST

         14   TOUCHED ON WITH YOU, AND I DON'T HAVE A COPY OF THE DATA IN

         15   FRONT OF ME, AND MR. BOIES HAS ESTABLISHED THAT MY COPY WAS

         16   INCOMPLETE.  BUT LET ME JUST ASK YOU ONE QUICK QUESTION.

         17             THE SERIES OF QUESTIONS THAT ARE AT THE END OF THE

         18   DATA TO WHICH MR. BOIES JUST REFERRED YOU AT THE TAIL END OF

         19   HIS CROSS-EXAMINATION -- ARE THOSE QUESTIONS AND THE ANSWERS

         20   THAT WERE RECEIVED TO THOSE QUESTIONS IN ANY WAY

         21   INCONSISTENT WITH THE TESTIMONY IN PARAGRAPH 133 THAT MOST

         22   USERS LEARN ABOUT NEW WEB SITES PRIMARILY FROM WORD OF MOUTH

         23   AND WEB SEARCH ENGINES RATHER THAN FROM PRESET BROWSER

         24   CONFIGURATIONS?

         25   A.  NO, SIR.  THEY ARE NOT.  I BELIEVE IN HERE IF WE TURN TO
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          1   TABLES -- LET'S SEE WHICH IS THE FIRST ONE THAT I MARKED --

          2   THE PAGE ENDING IN 659, YOU SEE THE WORD OF MOUTH AND

          3   FRIENDS AND OTHER MEDIA SOURCES AS THE WAY TO FIND NEW WEB

          4   SITES.

          5             AND WHEN I SUMMED UP THOSE PERCENTAGES, I CAME UP

          6   WITH APPROXIMATELY 97 PERCENT.  SO THAT WAS -- BY FAR THE

          7   NUMBER ONE WAY THAT PEOPLE FIND WEB SITES WAS WORD OF MOUTH.

          8   Q.  I ALSO WANT TO BRIEFLY COVER WITH YOU MICROSOFT'S IEAK

          9   AGREEMENTS WITH INTERNET CONTENT PROVIDERS.  I THINK

         10   MR. BOIES ASKED YOU A COUPLE OF QUESTIONS ABOUT THEM

         11   YESTERDAY.  BUT I'M NOT SURE HE GAVE YOU A CHANCE TO EXPLAIN

         12   WHAT EXACTLY THOSE AGREEMENTS WERE.

         13             I JUST WANTED TO BE SURE, SO THAT THE RECORD IS

         14   CLEAR AND THE COURT UNDERSTANDS, WHAT WERE MICROSOFT'S IEAK

         15   AGREEMENTS WITH INTERNET CONTENT PROVIDERS?

         16   A.  THE IEAK AGREEMENTS, AS WE CALLED THEM WERE -- I THINK

         17   THERE ARE ROUGHLY TEN.  I DON'T KNOW THE PRECISE NUMBER.

         18   BUT THEY WERE AGREEMENTS THAT HAD A DURATION OF SIX MONTHS,

         19   AND THEY WERE WITH BUSINESS CONTENT PROVIDERS, SPECIFICALLY

         20   FOR CONTENT THAT WOULD BE INTERESTING TO A CORPORATION

         21   RATHER THAN A CONSUMER.

         22             THOSE INCLUDED REED ELSEVIER, WHO WAS THE

         23   PUBLISHER OF LEXIS/NEXIS, FOR EXAMPLE, AND OTHER

         24   BUSINESS-SPECIFIC CONTENT.

         25   Q.  OKAY.  DID THE IEAK AGREEMENTS WITH CONTENT PROVIDERS --
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          1   DID THEY PROVIDE FOR PROMOTION OR DISTRIBUTION OF ANY OF THE

          2   ICP'S CONTENT WITH WINDOWS?

          3   A.  NO, THEY DIDN'T.  THE IEAK AGREEMENTS WERE DIFFERENT

          4   FROM THE PLATINUM AGREEMENTS IN THAT THEY WERE -- THE

          5   CONTENT WAS PROMOTED THROUGH WEB PAGES, SUCH AS OUR CHANNEL

          6   GUIDE OR THROUGH A WEB PAGE THAT'S ACCESSED WHEN A SYSTEM

          7   ADMINISTRATOR SETS UP THE IEAK.  BUT THIS CONTENT WAS NOT

          8   PRECONFIGURED INTO THE CHANNEL-BAR FEATURE OF WINDOWS 95

          9   OR 98, NOR WAS IT SHIPPED IN THE BOX.

         10   Q.  I THINK YOU JUST SAID A MOMENT AGO THAT MICROSOFT'S IEAK

         11   AGREEMENTS WITH CONTENT PROVIDERS WERE ABOUT SIX MONTHS IN

         12   DURATION.  ARE ANY OF THOSE AGREEMENTS STILL IN EFFECT?

         13   A.  NO.  THEY ALL -- I THINK THEY ALL EXPIRED MARCH 31ST OF

         14   1997.

         15   Q.  IS MICROSOFT IN ANY TALKS TO --

         16   A.  I'M SORRY.  1998.

         17   Q.  IS MICROSOFT IN ANY TALKS TO RENEW THOSE AGREEMENTS?

         18   A.  NOT TO MY KNOWLEDGE, NO.

         19   Q.  NOW, I THINK MR. BOIES YESTERDAY ALSO ASKED YOU SOME

         20   QUESTIONS ABOUT MICROSOFT'S GOLD AGREEMENTS WITH INTERNET

         21   CONTENT PROVIDERS.  AND, AGAIN, I'M NOT SURE YOU HAD A

         22   CHANCE TO EXPLAIN TO THE COURT WHAT EXACTLY THOSE AGREEMENTS

         23   WERE.

         24             COULD YOU PLEASE EXPLAIN TO THE COURT WHAT

         25   MICROSOFT'S GOLD AGREEMENTS WITH INTERNET CONTENT PROVIDERS
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          1   WERE?

          2   A.  YES.  THE GOLD AGREEMENTS WERE AGREEMENTS FOR OBTAINING

          3   FOR US CONTENT PROVIDERS' COMMITMENTS TO MAKE USE OF OUR NEW

          4   ACTIVE CHANNEL FACILITY, SIMILAR TO THE PLATINUM AGREEMENTS.

          5   HOWEVER, THEY -- AS WITH THE IEAK AGREEMENTS -- DID NOT

          6   INCLUDE PROMOTION ON THE WINDOWS DESKTOP.

          7             THE PROMOTION FOR THE GOLD AGREEMENTS WAS WITHIN

          8   WHAT WE CALL THE ACTIVE CHANNEL GUIDE, WHICH IS JUST A WEB

          9   SITE THAT A USER COULD GO TO TO SEARCH FOR AND FIND CONTENT.

         10   Q.  OKAY.

         11   A.  THAT'S APPROXIMATELY WHAT WE DID.

         12   Q.  NOW, USING INTUIT'S PLATINUM AGREEMENT AS AN EXAMPLE,

         13   MR. BOIES REVIEWED WITH YOU YESTERDAY VARIOUS PROVISIONS IN

         14   MICROSOFT'S PLATINUM AGREEMENTS RELATING TO THE DISTRIBUTION

         15   AND PROMOTION OF INTERNET EXPLORER.  DO YOU RECALL GENERALLY

         16   THOSE QUESTIONS?

         17   A.  YES, I DO.

         18   Q.  NOW, MY QUESTION FOR YOU, SIR, IS, DID MICROSOFT'S GOLD

         19   AGREEMENTS WITH ICP'S CONTAIN THE SAME PROVISIONS RELATING

         20   TO THE DISTRIBUTION AND PROMOTION OF INTERNET EXPLORER THAT

         21   WERE FOUND IN MICROSOFT'S PLATINUM AGREEMENTS?

         22   A.  THEY CERTAINLY WERE NOT THE SAME, NO.  I BELIEVE THAT

         23   THEY GENERALLY INCLUDED NO PROVISIONS WITH RESPECT TO

         24   DISTRIBUTION OF SOFTWARE.  THERE MAY BE A COUPLE OF

         25   EXCEPTIONS, BUT FOR THE MOST PART, THERE WERE NO
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          1   DISTRIBUTION PROVISIONS AT ALL.

          2             AND I BELIEVE I STATED YESTERDAY THAT THE

          3   MARKETING PROVISIONS WERE PRIMARILY TO GAIN US WHAT WE LABEL

          4   AS PARITY OR EQUALITY WITH OTHER BROWSER MANUFACTURERS.

          5             SO, FOR EXAMPLE, A GOLD PARTNER WOULD BE

          6   REQUIRED -- IF THEY WERE TO PUT A NETSCAPE ICON UP ON THEIR

          7   WEB SITE, THEY WOULD ALSO BE REQUIRED TO ADD AN INTERNET

          8   EXPLORER ICON, BUT I DON'T BELIEVE THERE WAS ANYTHING

          9   SIGNIFICANTLY DIFFERENT -- ANYTHING MORE THAN THAT.

         10   Q.  WHAT WAS THE DURATION OF MICROSOFT'S GOLD AGREEMENTS?

         11   A.  I BELIEVE NEARLY ALL OF THEM HAD A SIX-MONTH DURATION.

         12   AGAIN, THEY WOULD HAVE EXPIRED AT THE END OF MARCH 1998.

         13   Q.  SO AS A RESULT, IS IT FAIR TO SAY THAT NONE OF THOSE

         14   GOLD AGREEMENTS ARE IN EFFECT TODAY?

         15   A.  THAT'S CORRECT.

         16   Q.  NOW, LET'S TURN TO MICROSOFT'S PLATINUM AGREEMENTS WHICH

         17   WERE THE FOCUS OF MR. BOIES' CROSS-EXAMINATION, NOT

         18   SURPRISINGLY.  AND, AT THE OUTSET, I JUST WANT TO BE SURE

         19   THAT A FEW FUNDAMENTAL FACTS ABOUT THOSE AGREEMENTS ARE

         20   CLEAR ON THE RECORD.

         21             FIRST OF ALL, JUST SO THE RECORD IS CLEAR, HOW

         22   MANY ICP'S DID MICROSOFT ENTER INTO PLATINUM AGREEMENTS

         23   WITH?

         24   A.  I BELIEVE THE NUMBER IS 24.

         25   Q.  NOW, MR. BOIES ASKED YOU SOME QUESTIONS YESTERDAY ABOUT
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          1   MICROSOFT'S AGREEMENTS WITH ISV'S.  HOW MANY OF THE PLATINUM

          2   ICP'S WERE TRADITIONAL ISV'S?

          3   A.  AS A TRADITIONAL ISV -- I THINK THE ONLY ONE YOU WOULD

          4   REALLY CONSIDER A TRADITIONAL ISV WOULD BE INTUIT.  THE

          5   OTHERS WERE REALLY CONTENT PROVIDERS OF ONE FORM OR THE

          6   OTHER.  SOME OF THEM MAY HAVE OFFERED SOME FORM OF SOFTWARE,

          7   BUT THEY WERE FUNDAMENTALLY CONTENT PROVIDERS.

          8   Q.  NOW, HOW MANY DIFFERENT WEB SITES WERE COVERED BY

          9   MICROSOFT'S PLATINUM AGREEMENTS?

         10   A.  I THINK 31 IS THE COUNT WE DID.

         11   Q.  AND WHY IS IT -- BECAUSE IT'S POTENTIALLY CONFUSING --

         12   THAT THE NUMBER OF WEB SITES COVERED BY THE PLATINUM

         13   AGREEMENTS IS LARGER THAN THE NUMBER OF ICP'S WITH WHICH

         14   MICROSOFT HAD PLATINUM AGREEMENTS?

         15   A.  RIGHT.  THE -- A COUPLE OF THE ICP'S HAD MULTIPLE WEB

         16   PROPERTIES.  SO AN EXAMPLE WOULD BE THE WARNER BROTHERS

         17   AGREEMENT INCLUDED A WARNER BROTHERS WEB SITE, AND ALSO I

         18   BELIEVE TIME MAGAZINE AND PEOPLE MAGAZINE.  SO THERE WERE A

         19   COUPLE OF OTHERS IN THERE AS WELL.

         20             SO SOME OF THE ICP'S HAD MULTIPLE PROPERTIES THAT

         21   WERE SUBJECT TO THESE AGREEMENTS.

         22   Q.  JUST TO PUT THE NUMBER OF 31 WEB SITES IN SOME CONTEXT,

         23   APPROXIMATELY HOW MANY WEB SITES ARE THERE TODAY ON THE

         24   WORLD WIDE WEB?

         25   A.  THE LAST NUMBER I SAW FROM A RESEARCH FIRM, NETCRAFT,
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          1   WHO'S GOT THE BEST DATA THAT WE KNOW OF AT THE MOMENT, WAS

          2   SOMETHING LIKE 3.68 MILLION WEB SITES.

          3   Q.  AND OF THOSE 3-OR-SO MILLION WEB SITES, APPROXIMATELY

          4   HOW MANY WEB SITES MIGHT REASONABLY BE REGARDED AS

          5   COMMERCIALLY SIGNIFICANT?

          6   A.  I THINK IT'S A JUDGMENT CALL.  I TRIED TO BE

          7   CONSERVATIVE ON AN ESTIMATION OF COMMERCIAL SIGNIFICANCE,

          8   AND WHAT WE DID IS ASKED MEDIA METRIX HOW MANY THEY TRACK.

          9   AND GIVEN THAT THEY ARE SORT OF THE GOLD STANDARD, IF YOU

         10   WILL, OF INFORMATION FOR WEB OPERATORS AND MANAGERS -- MEDIA

         11   METRIX TRACKS APPROXIMATELY 5,400 WEB SITES THAT HAD A --

         12   THE WORD IS "REACH," MEANING THAT THEY WERE USED BY

         13   APPROXIMATELY 40,000 CONSUMERS IN ANY GIVEN MONTH -- 40,000

         14   UNIQUE CONSUMERS.

         15             SO WE JUDGED THAT TO BE A CONSERVATIVE ESTIMATE OF

         16   COMMERCIAL SIGNIFICANCE.  A GOOD WAY TO LOOK AT THAT WOULD

         17   BE COURT T.V. -- WHICH I MAY BECOME A MORE FREQUENT WATCHER

         18   OF NOW -- HAS APPROXIMATELY 41,000, I BELIEVE, VIEWERS OVER

         19   A FIVE-DAY PERIOD A COUPLE MONTHS AGO.  THAT WAS ONE

         20   WHERE -- THEY ARE APPLES AND ORANGES AT SOME LEVEL, BUT THAT

         21   WAS OUR JUDGMENT.

         22             ANOTHER WAY TO LOOK AT COMMERCIAL SIGNIFICANCE

         23   WOULD BE NETSCAPE, I BELIEVE, IN THEIR "NETSCAPE EVERYWHERE"

         24   PROGRAM, HAD AGREEMENTS WITH SOME 14,000 PARTNERS OF WHOM

         25   APPROXIMATELY 1,500 WERE ICP'S ALONE.  SO THAT WOULD BE
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          1   ANOTHER GAUGE OF IT.  BUT MY GUESS IS 5,400.

          2   Q.  WELL, USING YOUR NUMBER, THE 5,400 NUMBER, APPROXIMATELY

          3   WHAT PERCENTAGE OF COMMERCIALLY SIGNIFICANT WEB SITES WERE

          4   COVERED BY MICROSOFT'S PLATINUM AGREEMENTS?

          5   A.  IF I DO MY MATH CORRECTLY -- AND I'M NOT ALWAYS THE BEST

          6   AT THAT -- BUT I BELIEVE IT WOULD BE AROUND A HALF A

          7   PERCENT, CERTAINLY LESS THAN A PERCENT.

          8   Q.  OKAY.  NOW, THE GOVERNMENT HAS SUGGESTED THAT MICROSOFT

          9   ENTERED INTO PLATINUM AGREEMENTS WITH THE MOST POPULAR

         10   ICP'S.  AND MY QUESTION FOR YOU, SIR, IS DID MICROSOFT, IN

         11   FACT, ENTER INTO PLATINUM AGREEMENTS WITH ALL OR EVEN A

         12   SIGNIFICANT PERCENTAGE OF THE MOST POPULAR ICP'S?

         13   A.  NO, SIR.  WE ENTERED INTO AGREEMENTS WITH, AGAIN, 31 WEB

         14   SITES -- 24 ICP'S.  IF YOU LOOK AT THE MEDIA METRIX RANKING,

         15   AGAIN, THE BEST MEASUREMENT OF POPULARITY THAT WE HAVE

         16   AVAILABLE, MEDIA METRIX WOULD SHOW THAT WE HAD ENTERED INTO

         17   AN AGREEMENT WITH ONE OF THE TOP-TEN MOST POPULAR, WITH FIVE

         18   OF THE TOP 25.

         19             SO WE ACTUALLY HAD A DISTINCT MINORITY OF THE MOST

         20   POPULAR WEB SITES UNDER ANY AGREEMENT WITH US.

         21   Q.  NOW, THOSE NUMBERS YOU GAVE -- ONE OF THE TOP TEN AND

         22   FIVE OF THE TOP 25 -- THAT'S MEASURED AS OF WHAT DATE?

         23   A.  I BELIEVE THAT'S MEASURED AS OF SEPTEMBER 1997, WHICH

         24   WAS WHEN THE AGREEMENTS TOOK EFFECT.

         25   Q.  OKAY.
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          1             MR. PEPPERMAN:  I ASK THAT WE PLEASE PUT BEFORE

          2   THE WITNESS A DOCUMENT WE'VE PREMARKED FOR IDENTIFICATION AS

          3   DEFENDANT'S EXHIBIT 2363.

          4             BEFORE I OFFER IT INTO EVIDENCE, I'M JUST GOING TO

          5   ASK MR. POOLE A FOUNDATION QUESTION ABOUT IT.

          6   BY MR. PEPPERMAN:

          7   Q.  MR. POOLE, WHAT IS DEFENDANT'S EXHIBIT 2363?

          8   A.  THIS IS A PAGE PUBLISHED BY MEDIA METRIX.  WE'VE BEEN A

          9   CUSTOMER OF THEIRS FOR A NUMBER OF YEARS, AS ARE, I BELIEVE,

         10   EVERY MAJOR WEB PUBLISHER.  AND THEY HAVE A BOOK THAT COMES

         11   OUT EVERY MONTH THAT SHOWS BOTH THE RANKING AND TRENDS OF

         12   REACH OR POPULARITY OF WEB SITES.

         13             AND THIS WOULD BE THE PAGE FROM THE BOOK THAT CAME

         14   OUT IN OCTOBER OF '97 SHOWING THE REACH OF THE MOST POPULAR

         15   WEB SITES.

         16             MR. PEPPERMAN:  I OFFER DEFENDANT'S EXHIBIT 2363,

         17   YOUR HONOR.

         18             MR. BOIES:  YOUR HONOR, MAY I INQUIRE WHETHER THIS

         19   WAS PRODUCED TO US DURING DISCOVERY?

         20             MR. PEPPERMAN:  YOUR HONOR, THE CONTEXT OF THIS

         21   IS -- THE ANSWER IS IT WAS PRODUCED TO THE GOVERNMENT AND IT

         22   WAS PRODUCED TO THE GOVERNMENT LAST WEEKEND.  THE REASON WHY

         23   IT WAS PRODUCED AT THAT DATE -- AND I'M NOT SURE WHETHER OR

         24   NOT THIS WAS PART OF MATERIAL THAT WAS MADE AVAILABLE TO

         25   THEM DURING THE SUMMER.
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          1             THIS DATA WAS CITED IN MR. POOLE'S TESTIMONY,

          2   WHICH WAS GIVEN TO THE GOVERNMENT ON JANUARY 7TH.  I

          3   RECEIVED A LETTER LAST WEDNESDAY, ESSENTIALLY THE DAY BEFORE

          4   WE THOUGHT MR. POOLE WAS GOING TO TAKE THE STAND, REQUESTING

          5   CERTAIN DATA, WHICH WE PROVIDED IMMEDIATELY.

          6             I THEN RECEIVED ANOTHER LETTER ON FRIDAY AFTERNOON

          7   REQUESTING THIS SPECIFIC DATA WHICH, AS SOON AS I GOT THE

          8   LETTER ON SUNDAY AFTERNOON, I PRODUCED IT TO THEM

          9   IMMEDIATELY.  SO THEY'VE HAD IT, IN ALL EVENTS, SINCE

         10   SUNDAY, AND AS SOON AS THEY REQUESTED IT.

         11             MR. BOIES:  YOUR HONOR, FIRST, JUST TO CORRECT THE

         12   RECORD, IT WAS ASKED FOR IN THE FIRST LETTER, AND WE CAN

         13   SUBMIT THE LETTER TO THE COURT IF WE HAVE TO.

         14             SECOND, HOWEVER, IT'S NOT CRITICAL WHETHER IT WAS

         15   PRODUCED A COUPLE OF DAYS AGO OR A WEEK AGO.  THIS IS

         16   SOMETHING THAT WAS CALLED FOR, I THINK, IN TERMS OF BACK-UP

         17   TO THE EXPERT TESTIMONY.  I THINK IT'S INNOCUOUS, AND I

         18   OBJECT TO IT, BUT I DO THINK IT SHOULD HAVE BEEN PROVIDED

         19   BEFORE.

         20             MR. PEPPERMAN:  YOUR HONOR, JUST TO BE SURE THE

         21   RECORD IS CLEAR -- I DON'T WANT TO DEBATE MR. BOIES -- WHEN

         22   I RECEIVED THE REQUEST, GIVEN THE AMOUNT OF MATERIAL THAT

         23   WAS PRODUCED, IT'S EASIER FOR ME JUST TO GET A COPY AND SEND

         24   IT OVER, RATHER THAN SEARCH THROUGH THE MATERIALS.  SO I

         25   CAN'T REPRESENT EITHER WAY WHETHER IT WAS PRODUCED DURING
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          1   EXPERT DISCOVERY OR DURING THE SUMMER.  IT WAS GIVEN TO THEM

          2   AS SOON AS I RECEIVED THE REQUEST.

          3             THE COURT:  ALL RIGHT.  THERE IS NO OBJECTION TO

          4   IT.  SO DEFENDANT'S 2363 IS ADMITTED.

          5                                   (WHEREUPON, DEFENDANT'S

          6                                   EXHIBIT NUMBER 2363 WAS

          7                                   RECEIVED IN EVIDENCE.)

          8   BY MR. PEPPERMAN:

          9   Q.  MR. POOLE, JUST ONE QUESTION ABOUT THIS DOCUMENT.  HOW,

         10   IF AT ALL, DOES THE DATA SHOWN IN DEFENDANT'S EXHIBIT 2363

         11   RELATE TO YOUR TESTIMONY?

         12   A.  WHAT THIS SHOWS IS THE LIST OF ICP'S OR WEB SITES, IF

         13   YOU WILL, DOWN THE LEFT, RANK ORDERED BY POPULARITY AS OF

         14   OCTOBER OF 1997.

         15             AND IF YOU LOOK AT THE TOP TEN OF THOSE, YOU'D

         16   FIND ONLY ONE WITH WHOM WE HAD A PLATINUM AGREEMENT, WHICH

         17   IS AOL.

         18             IF YOU LOOK AT THE TOP 25, I BELIEVE YOU'D FIND

         19   FIVE WITH WHOM WE HAD AGREEMENTS.  SO THAT'S THE REFERENCE.

         20   Q.  BY THE WAY -- AND I ASKED YOU THIS QUESTION FOR THE IEAK

         21   AGREEMENTS AND THE GOLD AGREEMENTS -- WHAT WAS THE DURATION

         22   OF MICROSOFT'S PLATINUM AGREEMENTS?

         23   A.  THOSE AGREEMENTS WERE GENERALLY ONE YEAR.  THERE WERE, I

         24   THINK, TWO EXCEPTIONS TO THAT.

         25   Q.  ARE ANY OF THE PLATINUM AGREEMENTS STILL IN EFFECT?
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          1   A.  NO, SIR.  THEY ALL EXPIRED EITHER ON -- MOST OF THEM

          2   EXPIRED ON SEPTEMBER 30TH OF 1998 AND THE REMAINING ONES

          3   EXPIRED AT THE END OF THE CALENDAR YEAR 1998.

          4   Q.  IS MICROSOFT IN DISCUSSIONS WITH ANY OF THE ICP'S TO

          5   RENEW THOSE AGREEMENTS?

          6   A.  NO, WE ARE NOT.

          7   Q.  DOES MICROSOFT HAVE ANY PLANS TO RENEW THOSE AGREEMENTS?

          8   A.  NO, WE DO NOT.

          9   Q.  NOW, THE SPECIFIC PROVISIONS THAT THE GOVERNMENT

         10   CHALLENGES IN THIS ACTION -- HOW LONG WERE THOSE PROVISIONS

         11   ACTUALLY IN EFFECT?

         12   A.  BY THE PROVISIONS, I PRESUME YOU'RE REFERRING TO THE

         13   MARKETING OR DISTRIBUTION PREFERENCES THAT WERE IN THOSE

         14   AGREEMENTS.

         15   Q.  YES, SIR, I AM.

         16   A.  AND THOSE WERE WAIVED AS OF THE APRIL 1998 LETTER THAT

         17   MR. BOIES QUESTIONED ME ABOUT YESTERDAY.

         18   Q.  NOW, I BELIEVE --

         19   A.  I'M SORRY.  SO THAT MEANS APPROXIMATELY SIX MONTHS THEY

         20   WERE IN EFFECT.

         21   Q.  I BELIEVE YOU TESTIFIED YESTERDAY THAT THE PLATINUM

         22   AGREEMENTS WERE NEGOTIATED IN THE FIRST HALF OF 1997; IS

         23   THAT CORRECT?  MOST OF THEM.

         24   A.  YES.  THAT'S CORRECT.

         25   Q.  AND, AT THAT TIME, HOW DID THE USAGE OF INTERNET
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          1   EXPLORER COMPARE WITH THAT OF NETSCAPE'S WEB BROWSING

          2   SOFTWARE?

          3   A.  WE HAD SUBSTANTIALLY LESS USE SHARE.  I'D SAY WE MAY

          4   HAVE HAD IN THE 5 TO 10 PERCENT RANGE.  IT DEPENDS ON WHERE

          5   YOU MEASURED IT AND AT WHAT EXACT TIME, BUT AVERAGING MAYBE

          6   AROUND 10 PERCENT.

          7             AND NETSCAPE, I BELIEVE AT THAT TIME, HAD BETWEEN

          8   50 AND 70 PERCENT USE SHARE.

          9   Q.  NOW, WHEN MICROSOFT WAS NEGOTIATING THESE AGREEMENTS,

         10   DID NETSCAPE ALREADY HAVE ARRANGEMENTS WITH ANY ICP'S?

         11   A.  YES, THEY DID.  NETSCAPE HAD HAD ACTUALLY A PUSH-BASED

         12   INFORMATION PROGRAM, WHICH THEY CALLED IN-BOX DIRECT, THAT

         13   THEY HAD HAD IN PLACE FOR MAYBE OVER A YEAR.  IN FACT, I

         14   BELIEVE WELL OVER A YEAR.

         15             AND THEY HAD AGREEMENTS WITH -- I DON'T KNOW --

         16   BETWEEN 50 AND 80 CONTENT PROVIDERS.  IT VARIED FROM TIME TO

         17   TIME.  BUT WE HAD VERY FEW AGREEMENTS, BY COMPARISON, FOR

         18   THAT SIMILAR TECHNOLOGY OR SIMILAR CONCEPT.

         19   Q.  AND I BELIEVE YOU MAY HAVE TOUCHED ON THIS SUBJECT IN

         20   RESPONSE TO ONE OF MY EARLIER QUESTIONS, BUT, SIR, HOW MANY

         21   ICP PARTNERS DOES NETSCAPE HAVE TODAY, TO YOUR KNOWLEDGE?

         22   A.  WITH A LOOSE DEFINITION OF "PARTNER," I BELIEVE THE

         23   "NETSCAPE EVERYWHERE" PROGRAM REFERENCED SOMETHING LIKE

         24   1,500.  BUT I DON'T KNOW PRECISELY HOW MANY THEY HAVE UNDER

         25   EACH DIFFERENT CLASS OF AGREEMENT.  I KNOW WITH IN-BOX
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          1   DIRECT, I COUNTED PERSONALLY NOT TOO LONG AGO, AND COUNTED

          2   SOMEWHERE -- 75 OR 80 PARTNERS IN THAT PROGRAM THAT WERE

          3   ACTIVE.

          4   Q.  NOW, MR. BOIES ASKED YOU SOME QUESTIONS ABOUT THE

          5   PURPOSE OF THE PLATINUM AGREEMENTS, AND, AGAIN, JUST SO THE

          6   RECORD IS CLEAR, WHAT WAS THE PURPOSE OF MICROSOFT'S

          7   PLATINUM AGREEMENTS?

          8   A.  THE PURPOSE OF THOSE AGREEMENTS -- WELL, IT WAS

          9   THREE-FOLD.  THE FIRST, AS I THINK WE DISCUSSED YESTERDAY,

         10   WAS TO GAIN ADOPTION OF THESE NEW FEATURES AND TECHNOLOGIES

         11   THAT WE WERE BRINGING OUT -- INNOVATING IN INTERNET EXPLORER

         12   VERSION 4 AMONG SOME PREMIER CONTENT PROVIDERS.

         13             AND, AGAIN, THE THING ABOUT FEATURES THAT SUPPORT

         14   CONTENT IS THAT THE FEATURES ARE UNKNOWN TO USERS.  THEY

         15   JUST DON'T EXIST UNLESS THERE'S CONTENT THERE THAT SHOWS OFF

         16   THOSE FEATURES.

         17             SO THE FIRST THING IS TO GET, WHAT WE CALL

         18   INTERNALLY, TECHNOLOGY ADOPTION.

         19             AND THE SECOND WAS TO GET BRAND ASSOCIATION.  AND,

         20   IN FACT, OUR AGREEMENTS WERE VERY FOCUSED ON BRAND

         21   ASSOCIATION.  OUR TECHNOLOGIES HAD NOT BEEN PREVIOUSLY

         22   ASSOCIATED WITH VERY SUCCESSFUL CONTENT SITES OR BRANDS THAT

         23   CONSUMERS WOULD RECOGNIZE.  SO WE SET OUT TO ASSOCIATE

         24   INTERNET EXPLORER WITH DISNEY, OR WITH AMERICA ONLINE, OR

         25   WITH WARNER BROTHERS, OR PEOPLE, OR TIME MAGAZINE.
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          1             THE THIRD AND MAYBE LESS IMPORTANT ROLE OF THESE

          2   AGREEMENTS WAS TO HELP US ACCOMPLISH THE FIRST TWO

          3   AGREEMENTS AND INCLUDE SOME CONTENT TO HELP CONSUMERS GET AN

          4   IDEA OF WHAT IT WOULD BE LIKE TO GET ON THE INTERNET.

          5             SO WE HAD THE CONTENT FROM A DISNEY, OR A WARNER

          6   BROTHERS, OR PEOPLE -- WHAT WE CALLED INTRODUCTORY CONTENT

          7   THAT WE ACTUALLY INCLUDED ALONG WITH WINDOWS, SO THAT PRIOR

          8   TO SIGNING UP TO THE INTERNET, A USER COULD GET ON THERE AND

          9   SAY, "HEY, THIS IS INTERESTING.  I THINK IT WOULD BE GOOD

         10   FOR ME TO GO SIGN UP TO THE INTERNET BECAUSE I CAN HERE SEE

         11   SOME CONTENT THAT WOULD BE INTERESTING, ENTERTAINING, OR

         12   WHATEVER."

         13             SO THOSE WERE THE THREE PRIMARY REASONS.

         14   Q.  I BELIEVE YOU MENTIONED YESTERDAY WHAT YOU CALLED A

         15   CHICKEN-AND-EGG PROBLEM.  CAN YOU DESCRIBE TO THE COURT WHAT

         16   THAT WAS?

         17   A.  YES.  THE CHICKEN-AND-EGG PROBLEM IS WHAT I WAS ALLUDING

         18   TO RELATIVE TO -- IF THE TECHNOLOGY IS THERE, BUT NO CONTENT

         19   USES IT, THEN THE USERS DON'T HAVE ANY REASON TO GO AND USE

         20   THE TECHNOLOGY.

         21             IF THERE ARE NO USERS USING THE TECHNOLOGY, THEN

         22   THE CONTENT PROVIDERS DON'T HAVE A REASON TO GO AND SUPPORT

         23   THE TECHNOLOGY.  SO IT'S A CLASSIC PROBLEM IN THE TECHNOLOGY

         24   INDUSTRY WITH ANY NEW TECHNOLOGY.  YOU WANT TO GET A THIRD

         25   PARTY INDUSTRY BUILT AROUND A NEW TECHNOLOGY, OR AT LEAST TO
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          1   GET IT STARTED.  AND THAT WAS SORT OF AN CHICKEN-AND-EGG

          2   PROBLEM.

          3   Q.  OKAY.  MR. BOIES ASKED YOU A NUMBER OF QUESTIONS

          4   YESTERDAY ABOUT YOUR PREDICTIONS IN THE FALL OF 1996, WHEN

          5   YOU WERE DEVELOPING THE BUSINESS MODEL, CONCERNING WHAT YOU

          6   THOUGHT THE VALUE WOULD BE TO ICP'S OF PLACEMENT ON THE

          7   CHANNEL BAR.  DO YOU RECALL THOSE QUESTIONS?

          8   A.  YES, SIR.

          9   Q.  WERE YOU CORRECT, SIR, IN YOUR PREDICTIONS CONCERNING

         10   THE VALUE OF PLACEMENT ON THE CHANNEL BAR?

         11   A.  WOEFULLY INCORRECT.  IF YOU LOOK AT THE VALUE OF THE

         12   TECHNOLOGY -- FIRST OF ALL, IT WAS REALLY NOT READILY

         13   ACCEPTED BY USERS.  THEY JUST DIDN'T LIKE IT VERY MUCH, AND

         14   I WON'T BORE YOU WITH WHY.

         15             BUT THERE'S NO QUESTION THAT ANY OF THE VALUES

         16   THAT I HAD ASCRIBED IN SOME OF MY EARLIER MODELING OF THE

         17   DESKTOP WOULD NOT HAVE BEEN DELIVERED TO CONTENT PROVIDERS.

         18   I BELIEVE CONTENT PROVIDERS WOULD HAVE BEEN REALLY HURT IF

         19   WE HAD ASKED THEM TO PAY THAT KIND OF MONEY FOR THIS KIND OF

         20   PROMOTION.  WE COULDN'T HAVE DELIVERED IT.

         21             AND THERE ARE ACTUALLY MUCH BETTER WAYS THAT

         22   CONTENT PROVIDERS CAN GET PROMOTION OF THEIR WEB SITES THAN

         23   AN ICON WITHIN THE CHANNEL BAR.

         24   Q.  SIR, WHAT, IF ANYTHING, HAS MICROSOFT DECIDED TO DO IN

         25   VIEW OF THE FACT, AS YOU JUST SAID, THAT THE CHANNEL BAR
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          1   TECHNOLOGIES WERE NOT READILY ACCEPTED BY USERS?

          2             THE COURT:  BEFORE YOU ANSWER THAT, TELL US WHY

          3   THEY DIDN'T LIKE IT.

          4             THE WITNESS:  WHY USERS DIDN'T LIKE IT?

          5             THE COURT:  YES.

          6             THE WITNESS:  IT'S AN INTERESTING SITUATION WHERE

          7   WE HAD A TECHNOLOGY THAT HAD GAINED SOME INITIAL EXCITEMENT

          8   AMONG USERS -- THIS PUSH IDEA.  AND POINTCAST, I MENTIONED,

          9   WAS SORT OF A PIONEER THERE.  AND THE WHOLE INDUSTRY KIND OF

         10   JUMPED ON THIS IDEA AND SAID, "WOW, WE CAN BUILD SOMETHING

         11   THAT WILL BE REALLY COMPELLING AND GRAPHICAL AND INTERESTING

         12   TO CONSUMERS."

         13             IT TURNS OUT THAT THE PUSH IDEA JUST DOESN'T OFFER

         14   ENOUGH BENEFIT TO THE USERS COMPARED TO THE COST OF ADOPTING

         15   THE TECHNOLOGY.  AND ONE REASON WAS PERFORMANCE.  TRYING TO

         16   PUSH A BUNCH OF GRAPHICAL INFORMATION OVER A MODEM WAS NOT

         17   ALL THAT EFFICIENT.  AND WE THOUGHT IT WOULD BE MORE

         18   EFFICIENT.  IT WASN'T THAT EFFICIENT.

         19             ANOTHER REASON WAS JUST CONFUSION OF THE USER

         20   INTERFACE.  USERS WERE COMFORTABLE WITH THE BASIC MODEL OF

         21   BROWSING.  AND THIS IDEA OF HAVING -- AND THEY HAD

         22   BOOKMARKED FAVORITES, FOR EXAMPLE, IN THEIR BROWSER.  A WEB

         23   SITE THEY GO TO FREQUENTLY WOULD BE IN THEIR FAVORITES LIST.

         24   THEY CAN CLICK ON IT AND GO THERE.

         25             SO WE ADDED A NEW WAY -- THIS CHANNEL BAR THING --
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          1   FOR THEM TO GO AND FIND FREQUENTLY-USED WEB SITES.  AND IT

          2   TURNS OUT THAT THEY DIDN'T WANT A NEW WAY.  IT JUST WASN'T

          3   ALL THAT USEFUL.

          4             AND THE SURVEY DATA THAT WE DID THAT WE TALKED

          5   ABOUT EARLY THIS MORNING REALLY BEARS THAT OUT.  AND IT MAY

          6   BE THAT WE'LL DO ANOTHER RENDITION AT SOME POINT IN THE

          7   FUTURE THAT WE'LL FIGURE OUT THAT WE CAN MAKE SOMETHING WORK

          8   FOR CONSUMERS, BUT THIS ONE JUST DIDN'T.

          9             THE COURT:  OKAY.

         10   BY MR. PEPPERMAN:

         11   Q.  NOW, MR. POOLE, IN VIEW OF WHAT YOU JUST SAID, THAT

         12   CONSUMERS GENERALLY HAVE NOT USED THE CHANNEL BAR, WHAT, IF

         13   ANYTHING, HAS MICROSOFT DECIDED TO DO?

         14   A.  WE TOOK A NUMBER OF STEPS.  ONE WAS WE DECIDED THAT WE

         15   WOULD NOT INCLUDE IT IN INTERNET EXPLORER VERSION 5, AS WE

         16   TRIED TO SIMPLIFY THE INTERFACE.  SO WE HAD REMOVED THAT

         17   CHANNEL BAR USER INTERFACE FROM INTERNET EXPLORER VERSION 5.

         18             WE ENABLED OEM'S TO TURN IT OFF BY DEFAULT, SO

         19   THEY COULD PREPARE FOR THE UPGRADE TO INTERNET EXPLORER

         20   VERSION 5.

         21             THOSE ARE THE PRIMARY THINGS.

         22   Q.  OKAY.  NOW, MR. HARRIS OF INTUIT TESTIFIED ON

         23   CROSS-EXAMINATION THAT INTUIT'S AGREEMENTS WITH EXCITE AND

         24   AOL WERE SIGNIFICANTLY MORE SUCCESSFUL IN GENERATING TRAFFIC

         25   FOR INTUIT'S WEB SITES THAN INTUIT'S PLATINUM AGREEMENT WITH
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          1   MICROSOFT WAS.  IS THAT TESTIMONY CONSISTENT WITH YOUR

          2   TESTIMONY, SIR?

          3   A.  YES.  I THINK THAT MAKES PERFECT SENSE.  SINCE THE USERS

          4   DIDN'T MAKE USE OF THE CHANNEL BAR VERY MUCH, OR OF THIS

          5   OVERALL TECHNOLOGY AREA, OTHER MEANS OF PROMOTION AND

          6   ADVERTISING AND LINKING TO CONTENT, SUCH AS INTUIT'S WEB

          7   SITE, WERE MORE EFFECTIVE.

          8             AND EXCITE IS ONE WHERE INTUIT ENTERED INTO AN

          9   EXCLUSIVE AGREEMENT WITH EXCITE, A VERY POPULAR PORTAL WEB

         10   SITE THAT MANY PEOPLE USED.  INTUIT HAD THIS EXCLUSIVE

         11   PRESENTATION ON A BIG CHUNK OF THE EXCITE WEB SITE.  THAT

         12   WAS A GREAT WAY FOR THEM TO GET PROMOTION.

         13   Q.  NOW, MR. BOIES POINTED OUT TO YOU YESTERDAY THAT AT ONE

         14   TIME MICROSOFT CONSIDERED POSSIBLY CHARGING ICP'S A FEE FOR

         15   PLACEMENT ON THE CHANNEL BAR.  NOW, AS AN INITIAL MATTER,

         16   DID MICROSOFT ULTIMATELY CHARGE ANY ICP'S ANY FEE FOR

         17   PLACEMENT ON THE CHANNEL BAR?

         18   A.  NO, WE DIDN'T.  AGAIN, WE THANKFULLY REALIZED, GIVEN THE

         19   UNTESTED NATURE OF THE SOFTWARE, THAT WE HAD NOT SEEN

         20   CONSUMERS ADOPT IT READILY.  WE DECIDED THAT IT WAS NOT WISE

         21   TO ASK ICP'S TO PAY US CASH, WHICH WAS SOMETHING THEY DIDN'T

         22   HAVE A LOT OF.  WE'D RATHER SEE THEM INVEST THEIR RESOURCES

         23   IN BUILDING INTERESTING CONTENT TO SOLVE OUR CHICKEN-AND-EGG

         24   PROBLEM RATHER THAN GIVING US CASH FOR PROMOTION THAT WE

         25   DIDN'T KNOW WE COULD DELIVER.
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          1   Q.  NOW, IN RETROSPECT, WAS THAT THE RIGHT DECISION?

          2   A.  I'M CONFIDENT IT WAS THE RIGHT DECISION.  MY CONTENT

          3   PROVIDERS, I BELIEVE, ARE STILL HAPPY PARTNERS OF MICROSOFT.

          4   AND I HOPE TO HAVE A LONG-TERM RELATIONSHIP WITH THEM.  AND

          5   I'D EITHER HAVE TO BE WRITING THEM CHECKS BACK OR MAKING UP

          6   NEW WAYS TO MAKE UP THE VALUE IF I HAD TAKEN SOME

          7   SUBSTANTIAL AMOUNT OF MONEY.

          8   Q.  NOW, MR. BOIES ASKED YOU A NUMBER OF QUESTIONS ABOUT

          9   SPECIFIC PROVISIONS CONTAINED IN MICROSOFT'S PLATINUM

         10   AGREEMENTS.  AND HE DID SO PRIMARILY BY REFERENCE TO THE

         11   INTUIT AGREEMENT.  DO YOU RECALL GENERALLY THOSE QUESTIONS?

         12   A.  YES, I DO.

         13   Q.  NOW, AS AN INITIAL MATTER, PROFESSOR FISHER, ONE OF THE

         14   GOVERNMENT'S ECONOMISTS IN THIS ACTION, TESTIFIED THAT THOSE

         15   PROVISIONS COULD, QUOTE, "HAVE NO PURPOSE OTHER THAN THAT OF

         16   DAMAGING OTHER SUPPLIERS OF WEB BROWSING SOFTWARE."

         17             DO YOU AGREE WITH THAT TESTIMONY OF PROFESSOR

         18   FISHER?

         19   A.  ABSOLUTELY NOT.

         20   Q.  WHAT WAS THE PURPOSE OF THOSE PROVISIONS?  I THINK

         21   YOU'VE COVERED THAT ALREADY.

         22   A.  WELL, I THINK THE PRIMARY PURPOSE -- AND I DON'T RECALL

         23   THE SPECIFIC REFERENCE FROM PROFESSOR FISHER -- BUT IT WAS

         24   AROUND -- THE THING HE FAILED TO RECOGNIZE WAS THE VALUE OF

         25   BRAND ASSOCIATION THAT I TALKED ABOUT EARLIER.
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          1             AND WE WANTED TO HAVE PREFERENTIAL BRAND

          2   ASSOCIATION BETWEEN INTERNET EXPLORER TECHNOLOGIES AND

          3   DISNEY, AND AOL, AND POINTCAST, AND ALL THESE OTHER

          4   PROVIDERS.  BRAND ASSOCIATION HAS SIGNIFICANT MARKETING

          5   VALUE.  IT'S WELL-UNDERSTOOD IN THE INDUSTRY TO ANY

          6   MARKETING PROFESSIONAL.

          7   Q.  NOW, TO YOUR KNOWLEDGE, ARE SUCH CROSS-MARKETING

          8   AGREEMENTS THAT PROVIDE FOR THE BRAND ASSOCIATION BENEFITS

          9   THAT YOU JUST MENTIONED -- ARE THEY COMMON IN OTHER

         10   INDUSTRIES?

         11   A.  ACTUALLY, BRAND ASSOCIATION AND DISTRIBUTION PREFERENCES

         12   ARE VERY COMMON ACROSS MANY DIFFERENT INDUSTRIES,

         13   ABSOLUTELY.

         14   Q.  ARE THOSE AGREEMENTS COMMONLY EXCLUSIVE?

         15   A.  I THINK EXCLUSIVE IN THE BROADEST SENSE.  MANY OF THEM

         16   ARE, BUT, OF COURSE, THERE ARE VARIATIONS.

         17   Q.  ARE YOU AWARE OF ANY EXAMPLES OF SUCH AGREEMENTS IN

         18   OTHER INDUSTRIES?

         19   A.  SURE.  ONE WOULD BE -- I BELIEVE THAT COKE HAS EXCLUSIVE

         20   PROMOTION AND DISTRIBUTION THROUGH MCDONALD'S, WENDY'S AND

         21   BURGER KING, YOU KNOW, THE TOP THREE FAST-FOOD OUTLETS.  IF

         22   YOU GO IN THERE AND YOU'RE A CONSUMER AND YOU LIKE PEPSI, NO

         23   PEPSI.  ONLY COKE.

         24             THOSE AGREEMENTS LAST BETWEEN -- I DON'T KNOW --

         25   FIVE OR TEN YEARS OF EXCLUSIVE PROMOTION AND DISTRIBUTION
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          1   THROUGH THOSE OUTLETS.  SO THOSE ARE VERY DIFFERENT THAN OUR

          2   AGREEMENTS, WHICH WERE REALLY JUST BRAND ASSOCIATION AND DID

          3   NOT BLOCK CONSUMERS FROM GETTING ACCESS TO TECHNOLOGY OR

          4   CONTENT.

          5   Q.  I THINK YOU ALSO MENTIONED YESTERDAY YOU WERE AWARE OF

          6   SOME AGREEMENTS IN THE CONTEXT OF RESTAURANTS AND HOLLYWOOD

          7   MOVIE STUDIOS?

          8   A.  RIGHT.  THAT WOULD BE MCDONALD'S AND DISNEY.  AND DISNEY

          9   IS -- THEIR DISNEY CHARACTERS IN UPCOMING DISNEY MOVIES ARE

         10   EXCLUSIVELY PROMOTED AND OFFERED THROUGH MCDONALD'S KIDS

         11   MEALS.  YOU WON'T FIND DISNEY CHARACTERS IN A BURGER KING

         12   KIDS MEAL.

         13   Q.  NOW, ARE YOU AWARE OF ANY SIMILAR CROSS-MARKETING DEALS

         14   IN THE COMPUTER INDUSTRY?

         15   A.  THERE ARE MANY, MANY EXCLUSIVE ARRANGEMENTS THROUGHOUT

         16   THE COMPUTER INDUSTRY, PARTICULARLY AROUND CONTENT.  I DID A

         17   SEARCH OF PRESS RELEASES FROM AMERICA ONLINE OVER THE PAST

         18   TWO YEARS AND CAME UP WITH OVER 40 PRESS RELEASES THAT HAD

         19   SOME LEVEL OF EXCLUSIVITY.

         20             NOW, SOME OF THAT EXCLUSIVITY THEY GRANTED TO THE

         21   PARTNER; SOME OF IT WAS GRANTED TO THEM.  AN INTERESTING

         22   EXAMPLE IS PEOPLE, WHO WAS ONE OF OUR PARTNERS -- PEOPLE

         23   MAGAZINE.  IF YOU'RE A READER OF PEOPLE MAGAZINE RIGHT NOW,

         24   THE ONLY WAY YOU CAN GET A FULL TEXT OF PEOPLE MAGAZINE ON

         25   THE WEB IS IF YOU ARE A SUBSCRIBER TO AOL.  SO IT IS
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          1   COMPLETELY EXCLUSIVE TO A -- IF I HAVE AN ISP AND INTERNET

          2   EXPLORER, I CAN'T GET PEOPLE MAGAZINE ON THE WEB ANYMORE

          3   BECAUSE OF A RECENT AGREEMENT THEY ENTERED INTO WITH AMERICA

          4   ONLINE.

          5             EXCITE -- AGAIN, ANOTHER LEADING PORTAL -- THEY

          6   ARE, YOU KNOW, TOP FIVE OR TOP TEN MOST POPULAR SITE.  THEY

          7   HAVE, I THINK I COUNTED SOMETHING LIKE 12 EXCLUSIVE

          8   ARRANGEMENTS THAT THEY ENTERED INTO OVER THE PAST YEAR OR

          9   TWO YEARS.

         10   Q.  NOW, I BELIEVE YOU TESTIFIED YESTERDAY THAT YOU BELIEVED

         11   THE INSTANT MESSAGING AGREEMENT BETWEEN NETSCAPE AND AOL

         12   ALSO CONTAINED SOME EXCLUSIVITY OBLIGATIONS.  AND MR. BOIES

         13   ASKED YOU SOME FOLLOW-UP QUESTIONS ABOUT YOUR KNOWLEDGE OF

         14   THAT AGREEMENT.

         15             DO YOU RECALL THOSE QUESTIONS?

         16   A.  YES, I DO.

         17             MR. PEPPERMAN:  I'D ASK NOW THAT GOVERNMENT

         18   EXHIBIT 1256, WHICH HAS ALREADY BEEN ADMITTED INTO EVIDENCE,

         19   BE PLACED BEFORE THE WITNESS.  IT IS, IN FACT, THE INSTANT

         20   MESSAGING SERVICE NETCASTER CONTENT DISTRIBUTION AND

         21   NAVIGATOR LICENSE AGREEMENT BETWEEN NETSCAPE AND AOL, WHICH

         22   IS DATED SEPTEMBER 30TH, 1997.

         23   BY MR. PEPPERMAN:

         24   Q.  AND, MR. POOLE, I JUST WANT TO REFER YOU TO TWO SPECIFIC

         25   PROVISIONS OF THIS AGREEMENT.  FIRST, ON PAGE 18, PROVISION
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          1   2.8.3, WHICH IS ENTITLED "PROHIBITED ADVERTISING."  AND I

          2   THINK THAT AGREEMENT PROVIDES, IN RELEVANT PART -- AND IT'S

          3   HIGHLIGHTED ON THE SCREEN HERE -- "AOL FURTHER AGREES THAT

          4   IT WILL NOT ACCEPT IN THE SERVICE AD INVENTORY" -- WHICH I

          5   BELIEVE IS A DEFINED TERM AT THE BEGINNING OF THE

          6   AGREEMENT -- AND IT GOES ON, "(B), ADVERTISING FOR ANY

          7   PRODUCT OR SERVICE THAT DIRECTLY COMPETES WITH A PRODUCT OR

          8   SERVICE DEVELOPED AND MARKETED BY NETSCAPE."

          9             AND THE OTHER PROVISION, SIR, I WOULD LIKE TO SHOW

         10   YOU IS SECTION 2.9.2, WHICH IS ON PAGE 19, AND THIS IS

         11   ACTUALLY A SUBPART OF SECTION 2.9, WHICH IS ENTITLED, QUOTE,

         12   "EXCLUSIVITY."  AND SECTION 2.9.2 PROVIDES IN RELEVANT

         13   PART -- AND IT'S HIGHLIGHTED ON THE SCREEN -- "AOL AGREES

         14   NOT TO INCLUDE IN THE AIM SERVICE" -- WHICH I BELIEVE IS

         15   DEFINED TO BE THE INSTANT MESSAGING SERVICE -- "OR ANY PAGE

         16   DIRECTLY LINKED FROM THE AIM SERVICE OR DIRECTLY ACCESSIBLE

         17   THROUGH THE CO-BRANDED INSTANT MESSENGER CLIENT

         18   (COLLECTIVELY `AIM PAGES') CONTENT THAT IS REASONABLY

         19   EXPECTED TO CAUSE A SIGNIFICANT NUMBER OF USERS TO CONVERT

         20   FROM PRODUCTS DEVELOPED AND MARKETED BY NETSCAPE TO PRODUCTS

         21   THAT DIRECTLY COMPETE WITH A PRODUCT DEVELOPED AND MARKETED

         22   BY NETSCAPE."

         23             AND MY QUESTION FOR YOU, SIR, IS HOW, IF AT ALL,

         24   DO THOSE PROVISIONS, NOW THAT YOU'VE HAD A CHANCE TO SEE

         25   THEM, RELATE TO YOUR TESTIMONY YESTERDAY ABOUT THE INSTANT
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          1   MESSAGING SERVICE AGREEMENT BETWEEN NETSCAPE AND AOL?

          2   A.  WELL, I THINK MY GENERAL UNDERSTANDING, I INDICATED

          3   YESTERDAY, IS SHOWN TO BE CORRECT, THAT THERE ARE CLEAR

          4   PROMOTIONAL PREFERENCES OR EXCLUSIVITIES, AS THEY'RE LABELED

          5   HERE, AND THAT DIRECTLY AFFECT, FOR EXAMPLE, MICROSOFT'S

          6   ABILITY TO PLACE ADVERTISEMENTS WITHIN THIS SERVICE AD

          7   INVENTORY, WHICH I BELIEVE IS THE ADVERTISEMENTS THAT ARE

          8   PART OF THE TECHNOLOGY IN QUESTION HERE.  SO WE COULD NOT

          9   ADVERTISE OUR PRODUCTS WITH AOL IN THAT PARTICULAR AREA.

         10             IT ALSO SAYS THAT THEY CAN'T -- I'M NOT SURE

         11   EXACTLY HOW BROADLY ONE COULD INTERPRET THE CONTENT

         12   PROHIBITIONS, BUT CLEARLY THOSE ARE AIMED AT KEEPING

         13   INTERNET EXPLORER TECHNOLOGIES FROM BEING PROMOTED WITHIN

         14   THIS CONTENT AREA.

         15   Q.  COULD WE GO BACK TO 2.8.3?  JUST TO BE CLEAR, SIR, DID

         16   ANY OF MICROSOFT'S PLATINUM AGREEMENTS INCLUDE A PROHIBITION

         17   ON ICPS' ABILITY TO ACCEPT PAID ADVERTISING FROM NETSCAPE

         18   THAT IS SIMILAR TO THAT FOUND IN SECTION 2.83 IN THE INSTANT

         19   MESSAGING AGREEMENT BETWEEN AOL AND NETSCAPE?

         20   A.  NO, SIR.  THESE ARE SUBSTANTIALLY MORE RESTRICTIVE TERMS

         21   RELATIVE TO ADVERTISING.  AND ONE OF OUR PLATINUM PARTNERS

         22   WAS FREE TO ACCEPT -- PAID ADVERTISING, I BELIEVE, WAS A

         23   STANDARD TERM OF EVERY ONE OF OUR PLATINUM AGREEMENTS.  THEY

         24   COULD ACCEPT PAID ADVERTISING DIRECTLY FROM NETSCAPE OR

         25   ANOTHER BROWSER MANUFACTURER, WHICH MEANS -- THE NET IS THAT
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          1   A PEOPLE WEB SITE, WHICH WAS ASSOCIATED WITH MICROSOFT,

          2   MIGHT HAVE A LITTLE BUTTON AT THE BOTTOM THAT SAYS "BEST

          3   VIEWED WITH MICROSOFT INTERNET EXPLORER," BUT IT COULD HAVE

          4   A HUGE BANNER AT THE TOP THAT SAID "BUY NETSCAPE NOW," IF

          5   NETSCAPE CHOSE TO PLACE THAT.

          6             SO I'D SAY THESE ARE MORE RESTRICTIVE THAN OUR

          7   AGREEMENTS.

          8   Q.  WELL, JUST SO EVERYONE UNDERSTANDS, WHAT IS THE INSTANT

          9   MESSAGING SERVICE ENCOMPASSED BY THIS AGREEMENT?

         10   A.  IT'S AN EXTREMELY POPULAR FEATURE OF AMERICA ONLINE THAT

         11   ENABLES TWO USERS TO FIND OUT IF THEY'RE BOTH USING THE WEB

         12   OR AMERICA ONLINE AT THE SAME TIME AND TO QUICKLY SEND A

         13   MESSAGE.  SO IT'S EQUIVALENT TO A TWO-WAY RADIO, INSTANTLY

         14   COMMUNICATING BETWEEN TWO PEOPLE.  AND IT'S MORE DIRECT THAN

         15   E-MAIL.  IT'S A COMMUNICATION SERVICE.

         16   Q.  BEFORE TURNING BACK TO THE SPECIFIC PROVISIONS OF

         17   MICROSOFT AGREEMENTS, I JUST WANT TO ASK ONE LAST QUESTION.

         18   IN WHAT SENSE, IF ANY, WERE MICROSOFT'S PLATINUM AGREEMENTS

         19   DIFFERENT FROM THE CROSS-MARKETING OR CROSS-PROMOTIONAL

         20   AGREEMENTS THAT WE'VE BEEN DISCUSSING NOW THAT ARE COMMON IN

         21   OTHER INDUSTRIES AND IN THE COMPUTER INDUSTRY?

         22   A.  THE DIFFERENCE IS SOME OF THE AGREEMENTS WE'VE BEEN

         23   TALKING ABOUT IN THE BROADER INDUSTRY -- MANY OF THEM WERE

         24   WHAT I WOULD CALL A TRULY EXCLUSIVE AGREEMENT, MEANING THAT

         25   THERE WAS NO ABILITY FOR ACTIVITY OUTSIDE OF THAT EXCLUSIVE
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          1   AGREEMENT.  PEOPLE ONLINE -- OR PEOPLE MAGAZINE IS AVAILABLE

          2   ONLY ON AOL.

          3             IN OUR EXAMPLE, THE TERMS THAT WE LABEL

          4   "EXCLUSIVE" IN OUR AGREEMENT ARE REALLY MARKETING

          5   PREFERENCES THAT ASSOCIATE THE BRAND, BUT DO NOT ASSOCIATE

          6   THE AVAILABILITY OR DISTRIBUTION OF CONTENT EXCLUSIVELY WITH

          7   US.

          8             SO OUR AGREEMENTS, I BELIEVE, WERE GENERALLY LESS

          9   RESTRICTIVE THAN MANY OF THESE OTHER AGREEMENTS.

         10   Q.  WELL, LET'S TURN NOW TO THE SPECIFIC PROVISIONS OF THE

         11   PLATINUM AGREEMENTS THAT MR. BOIES COVERED WITH YOU

         12   YESTERDAY.

         13             NOW, FIRST, I BELIEVE MR. BOIES ASKED YOU A COUPLE

         14   OF QUESTIONS ABOUT THE PROVISION IN THE PLATINUM AGREEMENTS

         15   THAT GENERALLY PROVIDED THAT THE ICP'S WOULD DISTRIBUTE

         16   INTERNET EXPLORER AND NO, QUOTE, OTHER BROWSER AS PART OF

         17   ANY CLIENT SOFTWARE FOR CERTAIN PLATFORMS.

         18             ARE YOU FAMILIAR WITH THAT PROVISION?

         19   A.  YES, I AM.

         20   Q.  NOW, IN PRACTICE, DID THAT PROVISION HAVE ANY MEANINGFUL

         21   EFFECT ON THE DISTRIBUTION OF WEB BROWSING SOFTWARE?

         22   A.  NO, SIR.  IF YOU LOOK AT -- I MADE THE MOST

         23   CONSERVATIVE, OR LET'S SAY THE UPPER BOUND OF SOFTWARE THAT

         24   I COULD DETERMINE MIGHT HAVE BEEN DISTRIBUTED THROUGH -- AS

         25   A RESULT OF OUR ICP AGREEMENTS WAS SOMETHING ON THE ORDER OF
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          1   10 MILLION UNITS.

          2             AND I BELIEVE THE "NETSCAPE EVERYWHERE" PROGRAM

          3   TALKED ABOUT DISTRIBUTION OF 175 MILLION COPIES OF NETSCAPE

          4   DURING THE PERIOD THAT THE PLATINUM AGREEMENTS WERE IN

          5   EFFECT.

          6             SO 10 MILLION VERSUS 175 MILLION -- I'D SAY

          7   THERE'S NO SUBSTANTIVE IMPACT THERE.

          8   Q.  WELL, HOW MANY OF THE 24 ICP'S THAT ENTERED INTO

          9   PLATINUM AGREEMENTS WITH MICROSOFT ACTUALLY DISTRIBUTED ANY

         10   WEB BROWSING SOFTWARE?

         11   A.  TO THE BEST OF MY KNOWLEDGE, NO MORE THAN 6 OF THE 24 OR

         12   OF THE 31.

         13   Q.  CONVERSELY, IS IT ACCURATE TO SAY THAT 18 OF THE 24

         14   DISTRIBUTED NO WEB BROWSING SOFTWARE AT ALL?

         15   A.  TO THE BEST OF MY KNOWLEDGE, THAT'S CORRECT.  ICP'S

         16   SIMPLY ARE NOT A SIGNIFICANT SOURCE OF DISTRIBUTION OF ANY

         17   TECHNOLOGY.  THEY DO CONTENT.

         18   Q.  NOW, MR. BARKSDALE SUGGESTED IN HIS TESTIMONY THAT THE

         19   PLATINUM AGREEMENTS FORECLOSED NETSCAPE'S ABILITY TO PROMOTE

         20   AND DISTRIBUTE ITS WEB BROWSING SOFTWARE THROUGH THE

         21   PLACEMENT OF WHAT ARE CALLED "NETSCAPE NOW" BUTTONS ON WEB

         22   PAGES.

         23             DO YOU AGREE WITH THAT TESTIMONY?

         24   A.  NO, I DO NOT.

         25   Q.  AND WHY NOT, SIR?
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          1   A.  WELL, WE RECENTLY DID A SEARCH ON THE WEB TO FIND OUT

          2   HOW MANY "NETSCAPE NOW" BUTTONS THERE WERE.  I BELIEVE WE

          3   FOUND SOMETHING OVER 200,000 OF THOSE BUTTONS OR LINKS THAT

          4   WOULD INDICATE THOSE BUTTONS EXIST.  SO IF THERE ARE 200,000

          5   OF THEM, I AFFECTED 31 WEB SITES.  EVEN IF YOU IMAGINE THAT

          6   ONLY THE IMPORTANT -- THE POPULAR SITES ARE WHAT MATTER,

          7   AGAIN, I'M 31 WEB SITES OUT OF 100 OR 150.

          8             SO THERE ARE PLENTY OF "NETSCAPE NOW" BUTTONS

          9   AROUND THE WEB.  I DON'T THINK WE HAD ANY MATERIAL IMPACT ON

         10   HIM OR ON NETSCAPE.

         11   Q.  NOW, YOU MAY HAVE TOUCHED ON THIS SUBJECT BRIEFLY, BUT I

         12   WANT TO BE CLEAR.  DID THE PLATINUM AGREEMENTS GENERALLY

         13   PERMIT ICP'S TO PROMOTE NETSCAPE'S WEB BROWSING SOFTWARE IN

         14   ANY MANNER ON THE ICP'S WEB SITES?

         15   A.  IN SOME MANNERS, AND THERE WERE RESTRICTIONS HERE THAT

         16   WE'VE DISCUSSED.  BUT, FIRST OF ALL, THEY COULD ACCEPT PAID

         17   ADVERTISING.  THAT MEANS A BIG BANNER AT THE TOP OF THE PAGE

         18   COULD SAY "NETSCAPE NOW" AS A PAID ADVERTISEMENT.

         19             THEY ALSO COULD PROVIDE -- SINCE THEY WERE FREE TO

         20   FORMAT THEIR CONTENT FOR USE WITH NETSCAPE NAVIGATOR, OR

         21   NETCASTER, OR ANY OTHER TECHNOLOGY, THEY COULD PROVIDE LINKS

         22   WITHIN THEIR SITES TO GUIDE A NETSCAPE USER TO FIND THAT

         23   FORMATTED CONTENT FOR THOSE TECHNOLOGIES.

         24             THEY COULD HAVE FREQUENTLY ACCESSED QUESTION AREAS

         25   OR TECHNICAL SUPPORT AREAS TO TALK ABOUT TO NETSCAPE USERS.
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          1   SOME OF THESE ARE REFERENCED, ACTUALLY, IN EXHIBITS TO MY

          2   TESTIMONY.

          3             AND THEY ALSO COULD CARRY, OF COURSE, NEWS

          4   ARTICLES OR ANYTHING THAT'S EDITORIAL ABOUT NETSCAPE.

          5   Q.  AND THE EXHIBIT TO WHICH YOU REFERRED TO THERE, SIR, IS

          6   THAT DEFENDANT'S EXHIBIT 2112?

          7   A.  IT SOUNDS RIGHT.  2112.  YES.  2112 REFERS TO A HANDFUL

          8   OF PAGES PRINTED OUT FROM PLATINUM PARTNER WEB SITES THAT

          9   TALK ABOUT USE OF NETSCAPE ON THOSE WEB SITES.  AND THEY

         10   TALK ABOUT BROWSER USE, BROWSER COMPATIBILITY, AND SO ON.

         11   Q.  OKAY.  NOW, MR. BOIES ALSO ASKED YOU YESTERDAY ABOUT THE

         12   PROVISION IN THE PLATINUM AGREEMENTS THAT GENERALLY PROVIDED

         13   THAT THE ICP'S SHOULD NOT ENTER INTO A, QUOTE, "CONTENT

         14   PROMOTION AGREEMENT WITH A VENDOR OF AN OTHER BROWSER THAT

         15   REQUIRED THE ICP TO PAY MONEY OR PROVIDE OTHER CONSIDERATION

         16   TO SUCH VENDOR IN EXCHANGE FOR THE VENDOR'S PROMOTION OF THE

         17   ICP'S CONTENT."

         18             ARE YOU FAMILIAR WITH THE PROVISION I'M REFERRING

         19   TO?

         20   A.  INTIMATELY.

         21   Q.  OKAY.  NOW, BEFORE WE GET INTO THE INTIMATE DETAILS OF

         22   THAT PROVISION, I WANT TO BE CLEAR ABOUT ONE THING.  DID THE

         23   PLATINUM AGREEMENTS PROHIBIT THE ICP'S FROM OPTIMIZING THEIR

         24   WEB SITES TO WORK WITH NETSCAPE NETCASTER?

         25   A.  ABSOLUTELY NOT.  THEY DID NOT PROHIBIT THEM OR IN ANY
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          1   WAY RESTRICT THEM, ON THE FACE OF THE AGREEMENT OR ANYWHERE

          2   ELSE, FROM USING NETSCAPE OR ANY OTHER TECHNOLOGY.

          3   Q.  NOW, YESTERDAY IN DISCUSSING INTUIT'S PLATINUM

          4   AGREEMENT, YOU REFERRED TO SECTION 2.4-C, AND INTUIT'S

          5   PLATINUM AGREEMENT IS GOVERNMENT EXHIBIT 1156.  AND WE'LL

          6   SEE IF WE CAN GET THIS PROVISION UP ON THE SCREEN.

          7             THE PROVISION READS, QUOTE, "NOTWITHSTANDING

          8   INTUIT'S RESTRICTIONS FROM DISTRIBUTING OTHER BROWSERS AND

          9   RESTRICTIONS FROM ENTERING INTO CONTENT PROMOTION

         10   AGREEMENTS, NOTHING SHALL PRECLUDE INTUIT FROM UTILIZING

         11   NON-MIRCOSOFT PROTOCOLS, TECHNOLOGIES AND PRODUCTS,

         12   INCLUDING PROTOCOLS, TECHNOLOGIES AND PRODUCTS DEVELOPED BY

         13   COMPANIES WHICH PRODUCE OTHER BROWSERS, IN ITS PRODUCTS AND

         14   SERVICES, INCLUDING CHANNELS."

         15             NOW, MR. BOIES SORT OF SCOFFED AT THIS PROVISION

         16   YESTERDAY.  AND I ASK YOU, SIR, WHAT GENERALLY THE PURPOSE

         17   OF THIS PROVISION WAS?

         18   A.  THE PURPOSE OF THE PROVISION WAS TO BE EMPHATICALLY

         19   CLEAR THAT WE WERE NOT ATTEMPTING TO -- TO, IN ANY WAY,

         20   RESTRICT HOW CONTENT PROVIDERS OR PLATINUM ICP'S COULD

         21   FORMAT THEIR CONTENT FOR SERVICING ANY OF THEIR CUSTOMERS.

         22             SO WHILE WE HAD NO RESTRICTIONS IN THE AGREEMENT

         23   IN THE FIRST PLACE, WE WANTED TO PUT IN THIS POINT TO JUST

         24   BE EMPHATICALLY CLEAR THAT THAT WAS NOT IN ANY WAY OUR

         25   INTENTION.
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          1   Q.  WELL, BEYOND USING PROTOCOLS AND TECHNOLOGIES, COULD AN

          2   ICP THAT ENTERED INTO A PLATINUM AGREEMENT WITH MICROSOFT

          3   ALSO APPEAR AS ONE OF THE FEATURED CHANNELS ON NETSCAPE

          4   NETCASTER?

          5   A.  YES, THEY COULD.  AND I BELIEVE FOUR OF THEM DID.  AND

          6   THEY ARE REFERRED TO IN MY EXHIBITS AGAIN.

          7   Q.  OKAY.  NOW, IN PRACTICE, DID MICROSOFT'S PLATINUM

          8   AGREEMENTS PREVENT NETSCAPE FROM OBTAINING ITS OWN PROMINENT

          9   ICP'S TO PARTICIPATE IN NETSCAPE'S NETCASTER PROGRAM?

         10   A.  NO, SIR.  I BELIEVE THEY WERE FAIRLY SUCCESSFUL ON THAT

         11   FRONT.  THEY HAD A PRETTY GOOD LIST.

         12   Q.  ALL RIGHT.

         13             MR. PEPPERMAN:  I ASK THAT DEFENDANT'S EXHIBIT

         14   2111, WHICH WAS ADMITTED INTO EVIDENCE YESTERDAY, BE PLACED

         15   BEFORE THE WITNESS.

         16             YOUR HONOR, THIS IS ONE OF THE EXHIBITS THAT'S

         17   INCLUDED WITH HIS TESTIMONY.

         18             THE COURT:  ALL RIGHT.

         19   BY MR. PEPPERMAN:

         20   Q.  NOW, MR. POOLE, IF I COULD JUST ASK YOU WHAT THIS

         21   EXHIBIT SHOWS.

         22   A.  YES.  THIS LOOKS AT SPECIFICALLY THE INTERNET EXPLORER

         23   ACTIVE CHANNEL TECHNOLOGY COMPARED TO THE NETSCAPE NETCASTER

         24   TECHNOLOGY, WHICH WERE THE TWO COMPETING NEW PUSH

         25   TECHNOLOGIES.
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          1             AND IT SAYS WHAT CONTENT PARTNERS -- IT INDICATES

          2   WHICH CONTENT PARTNERS WERE USED BY EACH OF THESE PARTIES TO

          3   PROMOTE THOSE NEW TECHNOLOGIES.

          4   Q.  I THINK A MOMENT AGO YOU STATED THAT FOUR OF THE

          5   PLATINUM ICP'S WERE ALSO PRIMARY PARTICIPANTS IN NETSCAPE

          6   NETCASTER.  JUST TO BE CLEAR, WE CAN IDENTIFY WHO THOSE FOUR

          7   ICP'S WERE.  WERE THEY AOL AND --

          8   A.  AOL.

          9   Q.  AND DISNEY?

         10   A.  DISNEY.  CBS SPORTSLINE.

         11   Q.  ZDNET.

         12   A.  ZDNET AND CBS SPORTSLINE, YES.  THOSE FOUR.

         13   Q.  NOW, DID THOSE FOUR ICP'S THAT WE IDENTIFIED IN

         14   DEFENDANT'S EXHIBIT 2111 -- DID THOSE FOUR ICP'S HAVE

         15   RESTRICTIONS IN THEIR PLATINUM AGREEMENTS CONCERNING

         16   DEALINGS WITH OTHER BROWSER VENDORS THAT WERE SIMILAR TO

         17   THOSE FOUND IN THE PLATINUM AGREEMENTS OF INTUIT AND THE

         18   OTHER PLATINUM ICP'S?

         19   A.  YES, THEY DID.  THEY WERE ALL VIRTUALLY IDENTICAL IN

         20   THAT AREA, IN EFFECT, IF NOT IN IMPLEMENTATION.

         21   Q.  WELL, WHAT DOES THAT MEAN ESSENTIALLY IN TERMS OF THE

         22   ABILITY OF INTUIT AND THOSE OTHER PLATINUM ICP'S TO

         23   PARTICIPATE IN NETCASTER?

         24   A.  IT MEANS THAT, AS WE WERE DISCUSSING A MOMENT AGO, SINCE

         25   THEY WERE FREE TO FORMAT THEIR CONTENT FOR NETCASTER, THEY
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          1   ALSO WERE FREE TO ENTER INTO AN AGREEMENT WITH NETSCAPE TO

          2   PROMOTE THAT CONTENT UNDER THE LOOPHOLE -- AS YOU'LL CALL

          3   IT -- FOR CONTENT PROMOTION AGREEMENTS THAT'S ALLOWED IN THE

          4   PLATINUM AGREEMENTS.

          5   Q.  NOW, WE'VE BEEN DISCUSSING NETCASTER.  DID ANY ICP THAT

          6   ENTERED INTO A PLATINUM AGREEMENT WITH MICROSOFT ALSO

          7   PARTICIPATE IN ANY OTHER NETSCAPE PROGRAM?

          8   A.  YES.  AS I MENTIONED, NETSCAPE HAS HAD ANOTHER EFFORT

          9   WHICH ADDRESSES PUSH TECHNOLOGY THROUGH YOUR E-MAIL SYSTEM.

         10   SO IT MAILS YOU A WEB PAGE INSTEAD OF USING THE NETCASTER OR

         11   CHANNEL PUSH TECHNOLOGY.  AND APPROXIMATELY NINE OF OUR

         12   PLATINUM ICP'S ALSO PARTICIPATED IN THE NETSCAPE IN-BOX

         13   DIRECT PROGRAM.  THERE MAY BE MORE NOW -- I DON'T KNOW --

         14   BUT I KNOW THAT AT LEAST NINE DID AT ONE POINT.

         15   Q.  NOW, WHEN WE WERE DISCUSSING YESTERDAY INTUIT'S PLATINUM

         16   AGREEMENT, YOU SAID THAT THERE WAS SOME IMPORTANT HISTORICAL

         17   CONTEXT THAT YOU WANTED TO PROVIDE CONCERNING THAT

         18   PROVISION, THE PROVISION THAT INTUIT MAY NOT PAY NETCASTER

         19   OR SUPPLIERS OF ANOTHER BROWSER FOR PROMOTION PURSUANT TO A

         20   CONTENT PROMOTION AGREEMENT.  AND I BELIEVE THE COURT TOLD

         21   ME IT WAS MY RESPONSIBILITY TO BRING THAT CONTEXT OUT.  WHAT

         22   WAS THAT CONTEXT, SIR?

         23   A.  OKAY.  I'LL GIVE IT A SHOT.

         24             WHEN WE FIRST DESIGNED -- AS I MENTIONED

         25   YESTERDAY, WE HAD SORT OF A TEMPLATE AGREEMENT -- A GENERAL
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          1   WAY TO APPROACH CONTENT PROVIDERS.  AND THAT INITIAL

          2   AGREEMENT PROVIDED THAT THE CONTENT PROVIDER COULD FORMAT

          3   THEIR CONTENT ANY WAY, AS WE'VE DISCUSSED TODAY, BUT IT DID

          4   NOT ALLOW THEM TO ENTER INTO A MARKETING AGREEMENT FOR THEIR

          5   CONTENT WITH ANOTHER BROWSER MANUFACTURER.

          6             SO THAT MEANT THAT THEY COULD NOT SIGN ANY KIND OF

          7   AGREEMENT TO PROMOTE THEIR CONTENT WITH NETSCAPE.  AND, IN

          8   FACT, IF YOU LOOK AT ALL OF OUR AGREEMENTS, YOU'D SEE THAT

          9   THE POINTCAST AND THE IEAK AGREEMENTS ALL HAVE SIMILAR

         10   TERMS.

         11             AROUND THE TIME THAT I WAS NEGOTIATING THE

         12   AGREEMENT WITH INTUIT, THEY BROUGHT UP THE FACT THAT THEY

         13   WOULD LIKE TO HAVE AN AGREEMENT -- WE CALL IT A LINKING

         14   AGREEMENT -- WHICH DID INVOLVE AN EXCHANGE OF CASH OR VALUE,

         15   BUT AUTHORIZED NETSCAPE, OR SOMEBODY ELSE, TO LINK TO THEIR

         16   CONTENT AND PROMOTE IT IN A LISTING OR A GUIDE.

         17             AND ALL MANUFACTURERS OF NEW TECHNOLOGIES HAVE

         18   SOME KIND OF A LISTING, OR GUIDE, OR SHOWCASE AREA TO DIRECT

         19   USERS TO FIND EXAMPLES OF CONTENT THAT USES THIS TECHNOLOGY.

         20             SO WE ADDED THAT LOOPHOLE FOR CONTENT PROMOTION

         21   AGREEMENTS -- THE WAY THAT LANGUAGE WORKS.  WE ADDED THAT AT

         22   THE REQUEST OF INTUIT INITIALLY, BUT DECIDED, IN FACT, IT

         23   WAS A GOOD MODEL FOR ALL OF OUR SUBSEQUENT CONTENT DEALS.

         24             AND SO YOU'D SEE THAT ALL THE DEALS SIGNED

         25   AFTERWARDS HAVE THAT NEW LANGUAGE, WHICH PROVIDES THAT
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          1   LOOPHOLE ALLOWING THOSE LINKING AGREEMENTS TO TAKE PLACE.

          2   SO IT WAS A RELAXATION OF THE MARKETING PREFERENCE THAT WE'D

          3   ORIGINALLY DESIGNED.

          4             THE COURT:  HOW MUCH LONGER ARE YOU GOING TO BE,

          5   MR. PEPPERMAN?

          6             MR. PEPPERMAN:  I'D SAY 15 OR 20 MINUTES, YOUR

          7   HONOR.

          8             THE COURT:  THEN LET'S TAKE A BRIEF RECESS.

          9             (RECESS WAS TAKEN.)

         10             (AFTER RECESS.)

         11   BY MR. PEPPERMAN:

         12   Q.  MR. POOLE, MR. BOIES ALSO ASKED YOU A NUMBER OF

         13   QUESTIONS ABOUT THE PROVISION IN THE PLATINUM AGREEMENTS

         14   THAT GENERALLY REQUIRED ICP'S TO CREATE DIFFERENTIATED

         15   CONTENT USING CERTAIN NEW INTERNET EXPLORER TECHNOLOGIES,

         16   LIKE DYNAMIC HTML -- USING THOSE TECHNOLOGIES ON THEIR WEB

         17   SITE.

         18             ARE YOU FAMILIAR WITH THAT PROVISION?

         19   A.  YES, I AM.

         20   Q.  WHAT WAS THE PURPOSE OF THAT PROVISION, SIR?

         21   A.  IT'S RELATED TO THE ITEM I DISCUSSED EARLIER REGARDING

         22   HELPING SHOW TO CONSUMERS THAT THERE IS SOME VALUE FROM THIS

         23   TECHNOLOGY -- IT DOES SOMETHING NEW, DIFFERENT AND

         24   INNOVATIVE -- AND ALSO TO SET AN EXAMPLE FOR OTHER ICP'S TO

         25   FOLLOW.
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          1             IF SOME LEADING WELL-KNOWN ICP'S MAKE USE OF THESE

          2   TECHNOLOGIES, OTHERS WILL TAKE NOTE AND MAYBE TRY TO COPY

          3   THAT AND OFFER SOME VALUE THERETO TO THEIR CUSTOMERS.

          4   Q.  HOW BROAD OR NARROW WAS THE REQUIREMENT THAT THE ICP'S

          5   MAKE USE OF THESE NEW INTERNET EXPLORER TECHNOLOGIES?

          6   A.  I WOULD CHARACTERIZE IT AS VERY NARROW IN THE SENSE --

          7   IN A COUPLE OF SENSES.  ONE IS THE IMPLEMENTATION WAS REALLY

          8   UP TO THE ICP'S DISCRETION.  THEY COULD PICK WHATEVER

          9   CONTENT MADE SENSE TO USE THESE NEW TECHNOLOGIES AND OFFER

         10   IT.

         11             ACTUALLY, MAYBE AN EXAMPLE WOULD BE HELPFUL.  IF

         12   YOU RECALL IN THE VIDEOS THAT WERE SHOWN OVER THE LAST

         13   COUPLE OF DAYS, DISNEY HAD DIFFERENTIATED CONTENT BY -- IF

         14   YOU RECALL WHEN YOU GO TO THE DISNEY PAGE, THE MOUSE DANCES

         15   ACROSS.  THAT WOULD BE AN EXAMPLE OF DIFFERENTIATED CONTENT.

         16   IF YOU GO THERE WITH NETSCAPE, NO DANCING MOUSE.

         17             THERE WAS A BIG GREEN SPLAT ON THE SCREEN.  THAT

         18   WAS ANOTHER ONE WHERE DISNEY DIFFERENTIATED USING OUR

         19   DYNAMIC HTML.

         20             SO THESE ARE SMALL EXAMPLES OF THINGS.  THEY WERE

         21   MEANT TO, YOU KNOW, PRIME THE PUMP TO SHOW OTHER CONTENT

         22   PROVIDERS THAT THERE WERE INTERESTING THINGS YOU COULD DO,

         23   BUT THEY WERE NOT IMPLEMENTED, IN FACT, BY MOST ICP'S.

         24   Q.  ASIDE FROM THE DANCING MOUSE AND THE BIG GREEN SPLAT,

         25   WOULD ALL THE OTHER CONTENT OR INFORMATION ON THOSE WEB
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          1   PAGES BE VIEWABLE BY A USER OF NETSCAPE NAVIGATOR?

          2   A.  CERTAINLY.  IN FACT, IF YOU GO TO THE DISNEY SITE, YOU

          3   WILL SEE EXACTLY -- VIRTUALLY, AS FAR AS I CAN TELL, EXACTLY

          4   THE SAME -- THE SCREEN PRESENTATION, THE GRAPHICS AND

          5   EVERYTHING ELSE LOOKS THE SAME WITH EITHER BROWSER.

          6   Q.  AT THE TIME MICROSOFT ENTERED INTO THESE AGREEMENTS AT

          7   THE END OF 1996 AND THE BEGINNING OF 1997, WERE MOST WEB

          8   SITES OPTIMIZED TO LOOK BEST WHEN VIEWED WITH INTERNET

          9   EXPLORER?

         10   A.  NO.  TO THE CONTRARY, MOST WEB SITES HAD -- AS I

         11   MENTIONED, THERE ARE HUNDREDS OF THOUSANDS OF THESE

         12   "NETSCAPE NOW" OR "BEST VIEWED WITH NETSCAPE" BUTTONS.  AND

         13   MANY WEB DEVELOPERS HAD BEEN OPTIMIZING THE DISPLAY TO WORK

         14   BEST WITH NAVIGATOR FOR QUITE SOME TIME.

         15             SO WE WERE, BY FAR, AGAIN THE UNDERDOG HERE,

         16   TRYING TO CATCH UP -- OFFER SOME INNOVATIVE FEATURES AND GET

         17   EXAMPLES OF THAT OUT ON THE MARKET.

         18             MR. PEPPERMAN:  I NOW ASK THAT DEFENDANT'S EXHIBIT

         19   2151 BE PLACED BEFORE THE WITNESS.  IT'S AN ARTICLE FROM THE

         20   OCTOBER 22, 1996 EDITION OF P.C. MAGAZINE ENTITLED "BROWSERS

         21   AT THE CROSSROADS."  AND I OFFER DEFENDANT'S EXHIBIT 2151

         22   INTO EVIDENCE.

         23             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         24             THE COURT:  DEFENDANT'S 2151 IS ADMITTED.

         25
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          1                                   (WHEREUPON, DEFENDANT'S

          2                                   EXHIBIT NUMBER 2151 WAS

          3                                   RECEIVED IN EVIDENCE.)

          4   BY MR. PEPPERMAN:

          5   Q.  MR. POOLE, ARE YOU FAMILIAR WITH THIS ARTICLE?

          6   A.  YES, I HAVE SEEN IT BEFORE.

          7   Q.  WHAT IS IT, SIR?

          8   A.  IT'S A REVIEW -- ONE OF MANY REVIEWS -- HEAD-TO-HEAD

          9   REVIEWS, LOOKING AT INTERNET EXPLORER VERSION 3 AND NETSCAPE

         10   NAVIGATOR VERSION 3.

         11   Q.  I WOULD ASK YOU TO PLEASE TAKE A LOOK AT THE FIRST TWO

         12   SENTENCES ON THE TOP OF PAGE 2.  I WILL START WITH THE FIRST

         13   TWO SENTENCES RIGHT THERE AT THE TOP THAT READ "GIVEN THAT

         14   INTERNET EXPLORER COMES OUT AHEAD IN MANY OF THESE

         15   COMPARISONS, YOU MAY BE SURPRISED THAT NETSCAPE NAVIGATOR IS

         16   OUR EDITOR'S CHOICE.  OUR DECISION RESTS ON THE FACT THAT

         17   NAVIGATOR IS STILL THE BEST TOOL FOR ACCESSING THE HUGE

         18   NUMBER OF NAVIGATOR-ENHANCED SITES ON TODAY'S WEB."

         19             IF YOU COULD REFER FURTHER DOWN ON THE PAGE, UNDER

         20   THE HEADING "IT'S A NETSCAPE WEB," THERE IS A PARAGRAPH

         21   THERE THAT READS:  "IN THEORY, THE WEB IS BASED ON OPEN

         22   STANDARDS.  IN PRACTICE, AN ENORMOUS AMOUNT OF WEB CONTENT

         23   IS TAILORED TO LEVERAGE PROPRIETARY FEATURES IN NETSCAPE

         24   NAVIGATOR BROWSERS.  THESE FEATURES COVER ALMOST EVERY

         25   ASPECT OF CONTENT DELIVERY."
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          1             AND MY QUESTION FOR YOU, SIR, IS HOW, IF AT ALL,

          2   DOES THAT DISCUSSION IN THIS EXHIBIT RELATE TO YOUR

          3   TESTIMONY?

          4   A.  WELL, I THINK IT'S A PRETTY ACCURATE DESCRIPTION OF THE

          5   WORLD WE WERE IN AT THE TIME WE DESIGNED OUR CONTENT PLANS

          6   FOR INTERNET EXPLORER, VERSION 3 AND THEN VERSION 4.  AND

          7   CONTENT PROVIDERS -- BECAUSE OF THE VAST MARKET SHARE OR USE

          8   SHARE OF NAVIGATOR AT THE TIME, MANY OF THEM -- AND

          9   SUPERIORITY OF THE PRODUCT EARLY ON -- MANY CONTENT

         10   PROVIDERS HAD TAKEN ADVANTAGE OF THESE FEATURES THAT

         11   WERE, AGAIN AT THAT TIME, AHEAD OF MICROSOFT.

         12             SO WE FACED A CHALLENGE OF OFFERING FEATURES AND

         13   TECHNOLOGY THAT MATCHED OR EXCEEDED NETSCAPE AND THEN OF

         14   GETTING PEOPLE TO MAKE USE OF THEM -- TO ADOPT THEM AND TO

         15   SHOW THE CUSTOMERS THAT THEY ARE GOOD FEATURES.

         16   Q.  IN WHAT SENSE DID YOU THINK THE PLATINUM AGREEMENTS

         17   MIGHT HELP MICROSOFT ADDRESS THIS PROBLEM?

         18   A.  SIMPLY BY, NUMBER ONE, SETTING AN EXAMPLE IN THE USE OF

         19   A FEW OF THESE FEATURES BY LEADING TREND-SETTING CONTENT

         20   PROVIDERS, AND, SECOND, GETTING US A COUPLE OF SITES THAT

         21   SAID "BEST VIEWED WITH MICROSOFT INTERNET EXPLORER" AMONG

         22   THE SEA OF SITES THAT SAID "BEST VIEWED BY NAVIGATOR."

         23   Q.  NOW, WHAT IF ANYTHING DID MICROSOFT DO TO MAKE THE

         24   SPECIFICATIONS FOR THESE NEW INTERNET EXPLORER

         25   TECHNOLOGIES -- THINGS LIKE DYNAMIC HTML AND CDF -- WHAT DID
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          1   MICROSOFT DO TO MAKE THOSE SPECIFICATIONS AVAILABLE TO OTHER

          2   SOFTWARE VENDORS?

          3   A.  WE HAD BEEN WORKING WITH THE STANDARDS ORGANIZATIONS TO

          4   SUBMIT THE SPECIFICATIONS FOR OUR NEW CONTENT TECHNOLOGIES

          5   IN ADVANCE OF SHIPPING THE PRODUCTS.  SO, FOR EXAMPLE, CDF,

          6   WHICH IS A PARTICULAR TECHNOLOGY USEFUL FOR THE PUSH AREA --

          7   WE SUBMITTED THAT BASED ON AN XML SPECIFICATION, WHICH WAS

          8   ALREADY IN THE CONTENT -- ALREADY IN COMMITTEES AND

          9   STANDARDS BODIES.  WE SUBMITTED THAT APPROXIMATELY SIX

         10   MONTHS PRIOR TO SHIPPING OUR PRODUCT, AGAIN TRYING TO MAKE

         11   IT POSSIBLE FOR ANYBODY TO IMPLEMENT TECHNOLOGY THAT USES

         12   THOSE STANDARDS.

         13             THE SAME THING IS TRUE FOR VARIOUS PARTS OF

         14   DYNAMIC HTML AND HTML 4.0.

         15   Q.  NOW, DID THE PROVISION IN THE PLATINUM AGREEMENTS

         16   REQUIRING THE ICP'S TO CREATE A DIFFERENTIATED CONTENT USING

         17   CERTAIN INTERNET EXPLORER TECHNOLOGIES IN ANY WAY LIMIT THE

         18   ICP'S ABILITY TO CREATE CONTENT DESIGNED TO SHOWCASE

         19   NETSCAPE'S TECHNOLOGIES?

         20   A.  NO, SIR, IT DIDN'T.  THEY COULD CREATE -- DIFFERENTIATE

         21   CONTENT AREAS FOR NETSCAPE, IF THEY CHOSE.

         22   Q.  TO YOUR KNOWLEDGE, SIR, IS THE PRIMARY CONTENT OF THE 24

         23   PLATINUM ICP'S WEB SITES -- IS THAT CONTENT VIEWABLE WITH

         24   BOTH INTERNET EXPLORER AND NETSCAPE NAVIGATOR?

         25   A.  YES, SIR.  I HAVE PERSONALLY VISITED, I BELIEVE, ALL OF
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          1   THOSE WEB SITES OVER TIME WITH NETSCAPE AND INTERNET

          2   EXPLORER.  I HAVE GOT PICTURES OF SOME OF THAT IN THE

          3   EXHIBITS TO MY TESTIMONY.  AND YOU SEE BASICALLY THE SAME

          4   THING.

          5   Q.  THERE IS NO NEED TO PUT THIS EXHIBIT UP ON THE SCREEN,

          6   BUT THE EXHIBIT YOU'RE REFERRING TO, IS THAT EXHIBIT 2113?

          7   A.  I BELIEVE SO, YES.  YES, THAT SHOWS THE FRONT PAGES OF

          8   ALL THESE DIFFERENT WEB SITES, LOOKING AT THEM WITH EITHER

          9   INTERNET EXPLORER OR NETSCAPE NAVIGATOR.  THEY LOOK

         10   SUBSTANTIALLY THE SAME TO ME.

         11   Q.  NOW, ARE YOU AWARE OF ANY CASE IN WHICH ANY OF THE

         12   PLATINUM ICP'S CONTENT OR INFORMATION WAS IN ANY WAY

         13   WITHHELD FROM NAVIGATOR USERS AS A RESULT OF THE PLATINUM

         14   AGREEMENTS?

         15   A.  YES, I AM.  THE GREEN SPLAT ON THE DISNEY PAGE WAS

         16   WITHHELD FROM NAVIGATOR USERS.  OTHER THAN THAT, I AM NOT

         17   AWARE OF ANY.  AND THAT WAS DISNEY'S CHOICE.  THEY COULD

         18   HAVE PUT A RED SPLAT UP FOR NAVIGATOR USERS, IF THEY CHOSE.

         19   Q.  NOW, I THINK YOU REFERRED TO YESTERDAY SOMETHING ABOUT

         20   MAKING CONTENT AVAILABLE IN LEAST-COMMON-DENOMINATOR FORM.

         21   CAN YOU EXPLAIN WHAT THAT MEANS, SIR?

         22   A.  THE PRACTICE REFERRED TO IN THE NEWS ARTICLE WE READ A

         23   FEW MINUTES AGO IS ACTUALLY NOT THE CURRENT PRACTICE OF

         24   ICP'S.  CONTENT PROVIDERS HAVE REALIZED THAT THEY HAVE TO

         25   TAKE THE INFORMATION -- THE CONTENT THAT THEY WISH TO
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          1   COMMUNICATE TO THEIR USERS AND OFFER IN A FORMAT THAT CAN BE

          2   DISPLAYED BY VIRTUALLY ANY VERSION OF ANY MAJOR BROWSER.  SO

          3   THEY HAVE TO BE ABLE TO OFFER THAT NEWS ARTICLE FROM PEOPLE

          4   MAGAZINE OR SOME LISTINGS OF A TELEVISION SHOW -- WHATEVER

          5   IT MIGHT BE -- OFFER THAT TO VERSION 2, VERSION 3, VERSION

          6   4, TO OPERA, TO NAVIGATOR, TO INTERNET EXPLORER.  THAT IS

          7   WHAT WE CALL LEAST-COMMON-DENOMINATOR FORMAT.  SO IT'S

          8   BASICALLY A STANDARD VERSION OF HTML THAT CAN BE VIEWED BY

          9   ANY TECHNOLOGY THAT WALKS IN THE DOOR.

         10   Q.  I THINK YOU REFERRED YESTERDAY TO SOMETHING CALLED

         11   EITHER "SNIFFER PROGRAMMING CODE" OR "SNIFFING PROGRAMMING

         12   CODE."  WHAT IS THAT CODE, SIR, AND HOW, IF AT ALL, DOES IT

         13   RELATE TO YOUR TESTIMONY?

         14   A.  THAT'S THE PRACTICE OF -- WE START WITH THAT

         15   LEAST-COMMON-DENOMINATOR FORMAT -- THAT STANDARD HTML.  WE

         16   THEN -- THE CONTENT PROVIDER THEN CAN FIND OUT WHICH BROWSER

         17   IS VIEWING THE CONTENT AND DO SOMETHING SPECIAL, LIKE THE

         18   DANCING MOUSE.

         19             SO IT'S SIMPLE CODING WITHIN THE PAGE THAT ENABLES

         20   THEM TO CREATE A LITTLE BIT DIFFERENT, LITTLE BIT BETTER,

         21   LITTLE BIT DIFFERENTIATED EXPERIENCE FOR A SPECIFIC VERSION

         22   OF A BROWSER OR SPECIFIC TYPE OF TECHNOLOGY.  AND IT'S

         23   ACTUALLY WHAT'S COMMONLY EMPLOYED NOW.

         24             YOU WON'T FIND SITES THAT DON'T WORK WITH ONE

         25   BROWSER OR THE OTHER.  THEY ALL WORK WITH ALL BROWSERS.
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          1   Q.  NOW, MR. BOIES ASKED YOU SOME QUESTIONS YESTERDAY IN

          2   CONNECTION WITH HIS DISCUSSION OF DIFFERENTIATED CONTENT

          3   ABOUT A PHRASE "ACCEPTABLE DEGRADATION" THAT I BELIEVE IS

          4   FOUND IN EXHIBIT "A" TO INTUIT'S AGREEMENT.

          5             WHAT DID THAT PHRASE MEAN, SIR, IN CONNECTION WITH

          6   THAT AGREEMENT?

          7   A.  THAT PHRASE WAS REFERRING TO THAT SPECIFIC ACTION OF

          8   WHEN THE SNIFFER FINDS OUT THAT IT'S GOT NETSCAPE COMING IN

          9   INSTEAD OF IE, IT FALLS BACK TO THAT LEAST COMMON

         10   DENOMINATOR -- MORE THAT SIMPLE STANDARD PRESENTATION.

         11             SO IT'S NOT DEGRADATION OF THE BASIC CONTENT AT

         12   ALL.  IT IS SIMPLY SAYING THAT YOU'RE NOT GETTING THE

         13   ENHANCED PRESENTATION.  YOU'RE GETTING THE STANDARD

         14   PRESENTATION.

         15   Q.  NOW, YOU MIGHT HAVE TOUCHED ON THIS, BUT I JUST WANT TO

         16   BE SURE IT'S CLEAR.  AS IT TURNED OUT, DID ALL OF THE

         17   PLATINUM ICP'S OFFER DIFFERENTIATED CONTENT PURSUANT TO THE

         18   PROVISION WE HAVE BEEN DISCUSSING IN THE PLATINUM

         19   AGREEMENTS?

         20   A.  I ACTUALLY ONLY CAN THINK OF ONE OF THEM, WHICH WAS THE

         21   THE DISNEY EXAMPLE I GAVE.  I THINK, FOR THE MOST PART, THE

         22   PLATINUM ICP'S WERE BUSY ENOUGH TRYING TO MAKE A GOOD

         23   EXPERIENCE WITH THE PUSH TECHNOLOGY AND THE CDF AND THE

         24   DHTML WITHIN THIS CHANNEL.  AND THEY REALLY DIDN'T SPEND ANY

         25   TIME BUILDING DIFFERENTIATED CONTENT ON THEIR WEB SITES AND

                                                                              55

          1   WE DIDN'T ASK THEM TO.

          2   Q.  WHAT, IF ANYTHING, DID MICROSOFT DO TO ENFORCE THIS

          3   PROVISION?

          4   A.  WE JUST DIDN'T.  IT WASN'T CENTRAL TO THE AGREEMENT.  IT

          5   WASN'T IMPORTANT TO ICP'S OR TO US.

          6             AGAIN, WE WERE TRYING TO MAKE THE CORE TECHNOLOGY

          7   SUCCESSFUL, WHICH WAS THE PUSH STUFF.  AND EVEN THAT DIDN'T

          8   WORK.

          9   Q.  OKAY.  NOW, PROFESSOR WARREN-BOULTON, WHO WAS ANOTHER

         10   ONE OF THE GOVERNMENT'S ECONOMISTS, TESTIFIED THAT THIS

         11   PROVISION WE HAVE JUST NOW BEEN DISCUSSING, QUOTE, "COULD BE

         12   EXPECTED TO SIGNIFICANTLY INFLUENCE BROWSER ADOPTION."

         13             DO YOU AGREE WITH THAT TESTIMONY, SIR?

         14   A.  NO, I DON'T.  I DON'T SEE HOW IT COULD, GIVEN THE

         15   BUSINESS MODEL OF THE ICP'S.

         16             AGAIN, THEY WANT TO REACH AS MANY CUSTOMERS AS

         17   THEY CAN.  THEY ARE NEVER GOING TO TURN ANYBODY AWAY.  SO IF

         18   I COME IN THERE WITH A BETTER BROWSER, AND THERE IS SOME

         19   DIFFERENTIATED CONTENT ON A HANDFUL OF WEB SITES, THAT MIGHT

         20   BE A NICE EXPERIENCE FOR ME AS A CUSTOMER, BUT IT CERTAINLY

         21   IS NOT GOING TO AFFECT, IN ANY SIGNIFICANT WAY, THE ADOPTION

         22   OF BROWSING TECHNOLOGY BY CONSUMERS.

         23   Q.  AND, AGAIN, HOW MANY WEB SITES WERE COVERED BY THIS

         24   REQUIREMENT?

         25   A.  AGAIN, I THINK WE'RE TALKING ABOUT 31 WEB SITES, OF WHOM
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          1   VIRTUALLY NONE EVEN IMPLEMENTED THAT.  MAYBE ONE OR TWO.

          2   Q.  NOW, A COUPLE OF QUICK QUESTIONS ABOUT INTUIT.  WHEN,

          3   SIR, DID YOU BECOME INVOLVED IN MICROSOFT'S DISCUSSIONS WITH

          4   INTUIT?

          5   A.  I BELIEVE I TESTIFIED YESTERDAY THAT IT WAS

          6   APPROXIMATELY MARCH OF 1997.

          7   Q.  ALL RIGHT.  AND WHO INITIATED THE DISCUSSIONS BETWEEN

          8   INTUIT AND MICROSOFT THAT LED TO THE JUNE 1997 AGREEMENT,

          9   GOVERNMENT EXHIBIT 1156?

         10   A.  YES.  INTUIT'S C.E.O., BILL CAMPBELL, CONTACTED ME.  WE

         11   HAD BEEN ACQUAINTED IN PREVIOUS -- FROM ACTIVITIES BEFORE

         12   MICROSOFT.  AND HE CONTACTED ME AND TOLD ME THEY WANTED TO

         13   OFFER THIS CHANNEL.  AND I INITIALLY SAID TO HIM THAT I

         14   DIDN'T THINK OF INTUIT OR QUICKEN AS A CONTENT PROVIDER.  AT

         15   THE TIME, THEY WERE AN ISV, AS WE'VE ESTABLISHED, AND A VERY

         16   SUCCESSFUL ONE.

         17             SO WE INITIALLY SAID, "NO, IT JUST DIDN'T MAKE

         18   SENSE."  WE WERE LOOKING PRIMARILY AT CONSUMER-ORIENTED

         19   CONTENT -- A LOT OF ENTERTAINMENT AND SOME NEWS, BUT WE

         20   DIDN'T THINK OF SOFTWARE FROM QUICKEN AS BEING APPROPRIATE

         21   FOR THE CHANNEL.  SO I HAD INITIALLY SAID -- SENT HIM AWAY

         22   AND SAID, "NO."

         23   Q.  AND I'M AFRAID THERE MIGHT HAVE BEEN SOME AMBIGUITY ON A

         24   POINT YESTERDAY THAT I HOPE TO CLEAR UP.

         25             DURING THE NEGOTIATIONS THAT LED TO THIS JUNE 1997
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          1   AGREEMENT, DID YOU OR ANYONE ELSE AT MICROSOFT OFFER TO PAY

          2   INTUIT ANY MONEY IN EXCHANGE FOR INTUIT'S AGREEMENT TO

          3   INTEGRATE INTERNET EXPLORER WITH ITS QUICKEN PRODUCT?

          4   A.  ABSOLUTELY NOT.

          5             MR. PEPPERMAN:  I ASK THAT THE TRANSCRIPT OF BILL

          6   HARRIS' TRIAL TESTIMONY FROM THE AFTERNOON OF JANUARY 4TH,

          7   1999 BE PLACED BEFORE THE WITNESS.

          8   BY MR. PEPPERMAN:

          9   Q.  AND, IN PARTICULAR, MR. POOLE, IF YOU CAN FIND IT, I

         10   WANT TO REFER YOU TO PAGE 48 OF MR. HARRIS' TESTIMONY, WHERE

         11   MR. HARRIS WAS ASKED THE FOLLOWING QUESTIONS AND GAVE THE

         12   FOLLOWING ANSWERS ON CROSS-EXAMINATION.  IT'S UP ON THE

         13   SCREEN NOW.

         14             THE COURT:  I'M SORRY.  WHAT PAGE WERE YOU?

         15             MR. PEPPERMAN:  48, YOUR HONOR, OF THE JANUARY

         16   4TH, 1999 P.M. TRANSCRIPT.

         17             THE COURT: ALL RIGHT.

         18   BY MR. PEPPERMAN:

         19   Q.  AND THE PARTICULAR QUESTIONS AND ANSWERS I WANT TO REFER

         20   YOU TO, AS I'VE SAID, ARE UP ON THE SCREEN.

         21             IT READS, "QUESTION:  AND NO ONE FROM MICROSOFT

         22   EVER OFFERED TO PAY INTUIT ANY MONEY IN EXCHANGE FOR

         23   INTUIT'S USE OF INTERNET EXPLORER WITH QUICKEN; ISN'T THAT

         24   CORRECT?

         25             "ANSWER:  THAT'S CORRECT.  AND IT'S INTERESTING
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          1   BECAUSE -- WELL, I'M SORRY.  I'M JUMPING AHEAD.  YOU ASKED

          2   ME NOT TO.

          3             "QUESTION:  AND NO SUCH PAYMENT WAS MADE BY

          4   MICROSOFT TO INTUIT, WAS IT?

          5             "ANSWER:  NO."

          6             NOW, MR. POOLE, IS MR. HARRIS' TESTIMONY

          7   CONSISTENT WITH YOUR TESTIMONY IN THIS RESPECT?

          8   A.  YES, IT IS.

          9   Q.  ANOTHER POTENTIAL AMBIGUITY THAT I'D LIKE TO CLEAR UP.

         10   IN MR. BOIES' QUESTIONS OF YOU YESTERDAY, SOMETIMES BUILT

         11   INTO HIS QUESTIONS, I BELIEVE, WAS A FACTUAL ASSUMPTION THAT

         12   INTUIT WAS OFFERED OR RECEIVED AN ACTUAL PLACE ON THE

         13   DESKTOP.  WAS AN INTUIT ICON INCLUDED ON THE WINDOWS

         14   DESKTOP?

         15   A.  NO, IT WAS NOT.  IT WAS PRECONFIGURED WITH THE

         16   CHANNEL-BAR FEATURE OF THE WINDOWS 98 AND INTERNET EXPLORER

         17   UPGRADE TO WINDOWS 95, BUT IT WAS IN A CATEGORY, I BELIEVE

         18   UNDER "BUSINESS CONTENT."  SO IT WAS NOT VISIBLE ON THE

         19   DESKTOP.

         20             IT WAS NOT THE SAME AS WHAT THEY WOULD HAVE GOTTEN

         21   IF THEY HAD GONE TO COMPAQ AND DELL AND GOT AN ICON FOR

         22   QUICKEN, WHICH I BELIEVE THEY DID IN SOME CASES.

         23   Q.  OKAY.  UNDER THE PLATINUM AGREEMENT BETWEEN MICROSOFT

         24   AND INTUIT, THE SO-CALLED EXCLUSIVE OBLIGATIONS THAT

         25   MR. BOIES REFERRED TO YESTERDAY CONCERNING INTERNET EXPLORER
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          1   WOULD HAVE EXPIRED BY THEIR OWN TERMS ON SEPTEMBER 15TH,

          2   1998 IF MICROSOFT HAD NOT WAIVED THOSE TERMS IN APRIL OF

          3   1998; IS THAT CORRECT?

          4   A.  YES, THAT'S CORRECT.

          5             MR. PEPPERMAN:  YOUR HONOR, JUST FOR THE RECORD,

          6   THAT DATE IS SET OUT IN SECTION 2.2 OF THE INTUIT AGREEMENT.

          7   I DON'T THINK THERE'S ANY NEED TO PUT IT ON THE SCREEN.

          8             THE COURT:  ALL RIGHT.

          9   BY MR. PEPPERMAN:

         10   Q.  MR. POOLE, WHY DID INTUIT AND MICROSOFT AGREE ON

         11   SEPTEMBER 15TH, 1998 AS THE EXPIRATION DATE FOR THOSE

         12   OBLIGATIONS?

         13   A.  THAT WAS AN EXCEPTION TO OUR STANDARD AGREEMENT, WHICH

         14   WOULD HAVE EXPIRED ON SEPTEMBER 30TH -- ONLY TWO WEEKS --

         15   BUT THE REASON WAS THAT THE PRINCIPAL NEGOTIATOR FROM

         16   INTUIT, ERIC DUNN, INFORMED ME THAT HE WANTED THE ABILITY TO

         17   STOP USING INTERNET EXPLORER AS OF THAT DATE, WHICH WAS WHEN

         18   THEY WOULD HAVE TO SHIP THEIR NEXT VERSION OF QUICKEN.

         19             SO HE BASICALLY TOLD ME THEY WERE PROBABLY GOING

         20   TO GO BACK TO NAVIGATOR, OR THEY WANTED THE OPTION TO GO

         21   BACK TO NAVIGATOR, OR AT LEAST THE OPTION TO DO BOTH.

         22             AND SO WHAT I SAW THERE WAS, LOOK, IT'S TWO WEEKS.

         23   THAT'S FINE.  WE'LL ACCOMMODATE THEIR NEEDS.  THEY'VE BEEN A

         24   LONG-TERM PARTNER OF NETSCAPE.  THEY WANT TO BE A PARTNER

         25   AGAIN.  THAT'S THE WAY IT WILL WORK.  WE'LL HOPEFULLY
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          1   COMPETE ON THE TECHNOLOGY, WHICH WE'VE DONE.

          2   Q.  WELL, DID INTUIT ULTIMATELY INCLUDE NAVIGATOR WITH

          3   QUICKEN 99 WHEN INTUIT RELEASED THAT PRODUCT THIS LAST FALL?

          4   A.  THEY DIDN'T, AND IT SURPRISED ME, BECAUSE WE HAD WAIVED

          5   THE TERMS BACK IN APRIL.  SO THEY HAD A NUMBER OF MONTHS IN

          6   WHICH TO EITHER USE ALTERNATIVE TECHNOLOGY FROM NETSCAPE, IF

          7   IT WAS AVAILABLE, OR TO SIMPLY BUNDLE -- YOU KNOW, INCLUDE

          8   NETSCAPE ON THAT CD, WHICH IS, YOU KNOW, A TRIVIAL THING TO

          9   DO FOR AN ISV LIKE INTUIT.

         10             SO I FOUND IT SURPRISING THAT THEY NEVER ACTUALLY

         11   HAVE DONE THAT.

         12   Q.  NOW, MR. POOLE, I HAVE ONE LAST QUESTION FOR YOU.

         13   PROFESSOR FISHER IN HIS TESTIMONY STATED THAT MICROSOFT'S

         14   PLATINUM AGREEMENTS WITH ICP'S HAVE RESULTED IN, QUOTE,

         15   "DAMAGE TO THE COMPETITIVE PROCESS," CLOSE QUOTE.

         16             AND MY LAST QUESTION FOR YOU, SIR, IS VERY SIMPLE.

         17   DO YOU AGREE WITH THAT TESTIMONY FROM PROFESSOR FISHER?

         18   A.  I DON'T.  I BELIEVE THAT THESE AGREEMENTS ARE

         19   PROCOMPETITIVE, IN FACT, AND THEY'VE ENCOURAGED MICROSOFT

         20   AND NETSCAPE AND OTHERS TO OFFER INNOVATIVE FEATURES TO

         21   CONTENT PROVIDERS AND TO GET THOSE CONTENT PROVIDERS TO MAKE

         22   USE OF THOSE FEATURES, TO SHOW THEM TO CONSUMERS, AND TO

         23   COMPETE ON THE MERITS, AND THAT'S WHAT WE'VE BEEN DOING.

         24             MR. PEPPERMAN:  I HAVE NO FURTHER QUESTIONS, YOUR

         25   HONOR.
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          1             THE COURT:  ALL RIGHT.

          2                       RECROSS EXAMINATION

          3   BY MR. BOIES:

          4   Q.  MR. POOLE, YOU WERE ASKED A FEW MOMENTS AGO WHETHER

          5   MICROSOFT HAD EVER PAID OR OFFERED TO PAY INTUIT A MILLION

          6   DOLLARS TO GET THEM TO PUT IE INTO QUICKEN.  DO YOU RECALL

          7   THAT?

          8   A.  I WAS ASKED IF -- SOMETHING LIKE THAT, YES.

          9   Q.  LET ME GO BACK TO GOVERNMENT EXHIBIT 94, WHICH YOU

         10   SHOULD STILL HAVE UP THERE.  YOU REMEMBER THIS IS THE

         11   JULY 24, 1996 MEMORANDUM FROM MR. GATES THAT YOU SAID YOU

         12   HADN'T SEEN BEFORE.  AND THE SUBJECT IS "INTUIT CALL WITH

         13   SCOTT COOK."

         14   A.  YES.  I SEE THAT.

         15   Q.  AND DO YOU KNOW WHO SCOTT COOK IS?

         16   A.  HE IS THE C.E.O. OR CHAIRMAN OF INTUIT.

         17   Q.  AND DOWN AT THE BOTTOM OF THE PAGE, DO YOU SEE WHERE

         18   MR. GATES WRITES, "I WAS QUITE FRANK WITH HIM" -- REFERRING

         19   TO MR. COOK -- "THAT IF MR. COOK HAD A FAVOR WE COULD DO FOR

         20   HIM, THAT WOULD COST US SOMETHING LIKE $1 MILLION TO DO

         21   THAT, IN RETURN FOR SWITCHING BROWSERS IN THE NEXT FEW

         22   MONTHS, I WOULD BE OPEN TO DOING THAT."

         23             DO YOU HAVE ANY REASON TO DOUBT THAT MR. GATES IS

         24   ACCURATELY REPORTING WHAT HE TOLD MR. COOK?

         25   A.  I HAVE NO REASON TO DOUBT THAT, NO.
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          1   Q.  MR. PEPPERMAN ALSO ASKED YOU WHETHER YOU HAD -- WHETHER

          2   MICROSOFT HAD ENFORCED THE RESTRICTIONS IN THE ICP

          3   AGREEMENTS.  DO YOU RECALL THAT?

          4   A.  I THINK HE ASKED ME ABOUT THAT RELATIVE TO

          5   DIFFERENTIATED CONTENT, YES.

          6   Q.  LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 213 THAT'S

          7   ALREADY IN EVIDENCE.  AND THIS PURPORTS TO BE A SUMMARY FROM

          8   SOMEBODY AT DISNEY OF A CONTROVERSY THAT WAS GOING ON

          9   BETWEEN DISNEY AND MICROSOFT ABOUT THE ICP AGREEMENT.  ARE

         10   YOU FAMILIAR WITH THIS CONTROVERSY, SIR?

         11   A.  YES, I AM.

         12   Q.  DOWN AT THE BOTTOM OF THE PAGE, THE NEXT-TO-LAST

         13   PARAGRAPH, IT SAYS, "UNFORTUNATELY, MICROSOFT HAS THE UPPER

         14   HAND FROM A BUSINESS VALUE PERSPECTIVE, EVEN THOUGH THEY

         15   DON'T HAVE IT FROM A CONTRACTUAL PERSPECTIVE.  I LEAVE IT TO

         16   ERIC, BUT IT SEEMS CRYSTAL CLEAR TO ME, WE ARE IN THE RIGHT

         17   ON THE CONTRACT, BUT EVEN SO, IT'S PROBABLY NOT WORTH IT TO

         18   TAKE THEM ON.  THE VALUE OF THE NETCASTER CHANNEL IS LOW,

         19   AND IF THEY TAKE US OFF THE ACTIVE DESKTOP WHILE THIS IS

         20   BEING RESOLVED IN COURT, WE LOSE SUBSTANTIAL VALUE.  PLUS,

         21   GETTING INTO LITIGATION OVER THIS, EVEN THOUGH WE ARE IN THE

         22   RIGHT, WILL CLEARLY UNDERMINE ANY CHANCE OF DOING MORE WITH

         23   THEM.  WE'RE BEING ROUGHED UP BY THE 1,000-POUND GORILLA OF

         24   THE INDUSTRY."

         25             DID THE PEOPLE AT DISNEY EXPRESS THESE VIEWS TO

                                                                              63

          1   MICROSOFT INSOFAR AS YOU WERE AWARE, SIR?

          2   A.  YES, MR. BOIES, THE PEOPLE AT DISNEY EXPRESSED SOME

          3   VIEWS, ALTHOUGH I FIND IT SOMEWHAT IRONIC THAT THE KING KONG

          4   OF CONTENT WOULD BE WORRIED ABOUT A 1,000-POUND GORILLA, AND

          5   I DON'T HAPPEN TO AGREE WITH THEIR CHARACTERIZATION OF THE

          6   SITUATION.

          7   Q.  DO YOU THINK THAT THAT REFLECTS THE POWER THAT MICROSOFT

          8   HAS, THAT EVEN THE KING KONG OF CONTENT HAS TO FEEL THIS

          9   WAY, SIR?

         10   A.  AS I SAID, I DON'T AGREE WITH THEIR CHARACTERIZATION

         11   EITHER.  I WOULD BE HAPPY TO DEBATE THE CONTRACT, BUT WE

         12   PROBABLY SHOULD ALL FINISH UP.

         13   Q.  I'M SORRY, SIR.  I DIDN'T HEAR THAT.

         14   A.  I'M SAYING THE WORDS IN THE CONTRACT ARE ONES THAT COULD

         15   BE DEBATED BETWEEN REASONABLE PEOPLE.  I DON'T THINK IT'S

         16   PRODUCTIVE, BUT MY POINT IS THAT DIFFERENT SIDES OF A PARTY

         17   CAN HAVE DIFFERENT OPINIONS.

         18   Q.  MR. PEPPERMAN ALSO ASKED YOU ABOUT DEFENDANT'S EXHIBIT

         19   2363, AND MAYBE WE CAN PUT THAT BACK UP ON THE SCREEN.  THIS

         20   IS THE MEDIA METRIX LIST OF DOMAIN NAMES.

         21             NOW, THIS SHOWS THE THREE-MONTH TRENDS FOR AUGUST,

         22   SEPTEMBER AND OCTOBER OF 1997; IS THAT CORRECT?

         23   A.  YES, THAT'S CORRECT.

         24   Q.  I'M SORRY.

         25   A.  YES, I BELIEVE THAT'S CORRECT.
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          1   Q.  AND WERE THESE THE ONLY THREE MONTHS THAT MICROSOFT HAD

          2   THIS INFORMATION?

          3   A.  NO.  WE RECEIVE A MONTHLY REPORT.  I JUST PICKED THE

          4   MONTH IN WHICH THE CONTRACTS TOOK EFFECT.

          5   Q.  NOW, IF YOU LOOK AT THIS PARTICULAR ONE THAT YOU

          6   SELECTED, THERE IS A COLUMN CALLED "REACH PERCENTAGE."  DO

          7   YOU SEE THAT?

          8   A.  YES, I DO.

          9   Q.  AND WHAT IS REACH PERCENTAGE AS YOU UNDERSTAND IT?

         10   A.  THAT WOULD BE WHAT PERCENT OF THE -- I BELIEVE IN THIS

         11   CASE IS CONSUMER INTERNET POPULATION VISITED THAT SITE

         12   DURING THAT PERIOD.

         13   Q.  NOW, THE DOMAIN NAMES THAT ARE LISTED HERE INCLUDE SOME

         14   DOMAINS THAT YOU WOULD NOT CONSIDER TO BE INTERNET CONTENT

         15   PROVIDERS; IS THAT NOT SO, SIR?

         16   A.  I'M NOT SURE WHAT YOUR CHARACTERIZATION IS.  I MEAN, ALL

         17   OF THESE PEOPLE OFFER CONTENT TO CONSUMERS.  SOME OF THEM

         18   ARE, I BELIEVE, HOME PAGES, LIKE AT&T.NET DOWN THERE ABOUT

         19   NUMBER 20, WHICH I WOULD NOT CONSIDER TO BE -- ACTUALLY,

         20   THEY PROBABLY ARE A CONTENT PROVIDER NOW.  I DON'T KNOW IF

         21   THEY WERE THEN.

         22   Q.  WELL, SOME OF THE PEOPLE HERE ARE HOME PAGES.  SOME OF

         23   THE ONES LISTED HERE ARE SEARCH ENGINES, CORRECT?

         24   A.  PORTALS.

         25   Q.  PORTALS.
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          1   A.  RIGHT.  WHICH, ABSOLUTELY, ARE CONTENT AGGREGATORS.

          2   Q.  CONTENT AGGREGATORS.

          3   A.  CONTENT AGGREGATORS OR CONTENT PROVIDERS.  WE CLASS THEM

          4   AS CONTENT PROVIDERS, THE SAME WAY.

          5   Q.  WELL, SIR, ON THE CHART THAT YOU WERE TALKING TO

          6   MR. PEPPERMAN ABOUT BEFORE -- THE ONE THAT WAS PREPARED FOR

          7   PURPOSES OF THIS LITIGATION -- MICROSOFT SPLIT OFF CONTENT

          8   AGGREGATORS SEPARATELY, CORRECT?

          9   A.  I'M NOT SURE WHICH CHART YOU'RE REFERRING TO.  I'M

         10   SORRY.

         11   Q.  EXHIBIT 2111.

         12   A.  TO MY TESTIMONY?

         13   Q.  I THINK SO.  HE USED IT WITH YOU.

         14   A.  YES.  I'M JUST TRYING TO CATCH YOUR NUMBER.  THAT WAS A

         15   CONTENT CATEGORY.  THEY STILL ARE ICP'S, ABSOLUTELY.  I

         16   MEAN, EVERYBODY ON THAT LIST WE CONSIDER AN ICP.

         17   Q.  SO WHAT YOU'RE SAYING IS THAT FOR PURPOSES OF YOUR

         18   ANALYSIS IN TERMS OF WHETHER THE EFFECT ON NETSCAPE WAS

         19   EXCLUSIONARY OR NOT, YOU THINK IT'S APPROPRIATE TO INCLUDE

         20   YAHOO, AND MICROSOFT.COM, AND MSN.COM IN THE SAME CATEGORY

         21   AS DISNEY AND ZDNET?  IS THAT WHAT YOU'RE SAYING?

         22   A.  THE ONLY ONE I MIGHT POSSIBLY EXCLUDE FROM THAT WOULD BE

         23   NETSCAPE.COM AND MICROSOFT.COM, AS THEY TENDED TO -- I'M

         24   SORRY.  MICROSOFT.COM TENDED TO INCLUDE MOSTLY INFORMATION

         25   ABOUT MICROSOFT PRODUCTS.
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          1             BUT CERTAINLY YAHOO, ABSOLUTELY -- A HUGE CONTENT

          2   PROVIDER, AGGREGATOR.  POINTCAST IS AN AGGREGATOR THE SAME

          3   WAY.  EXCITE, WHO WORKED WITH NETSCAPE, WAS AN AGGREGATOR.

          4   YAHOO WORKED WITH NETSCAPE TO CREATE THE YAHOO GUIDE, WHICH

          5   IS AN AGGREGATION OF CONTENT.

          6             SO THESE WERE ALL ICP'S IN OUR DEFINITION.

          7   Q.  BY YOUR DEFINITION?

          8   A.  YES.

          9   Q.  AND YOU DON'T SEE ANY DISTINCTION BETWEEN YAHOO AND

         10   EXCITE, ON THE ONE HAND, AND DISNEY AND WARNER BROTHERS AND

         11   ESPN ON THE OTHER?  IT'S RELEVANT; IS THAT RIGHT?

         12   A.  NOT RELEVANT TO THE QUESTION HERE OF ABILITY TO PROMOTE

         13   A BROWSING TECHNOLOGY THROUGH THE CONTENT PROVIDER.

         14   Q.  OR THE NEED OF THE BROWSER TO HAVE UNDIFFERENTIATED

         15   ACCESS TO THAT CONTENT?

         16   A.  I BELIEVE THE BROWSER HAD UNDIFFERENTIATED ACCESS TO ALL

         17   OF THIS CONTENT.

         18   Q.  AND YOU BELIEVE THAT WAS IMPORTANT, RIGHT?

         19   A.  I'M SORRY.  DO I BELIEVE IT'S IMPORTANT THAT ALL

         20   BROWSERS HAD ACCESS TO ALL OF THIS CONTENT?

         21   Q.  ALL OF THE UNDIFFERENTIATED CONTENT.

         22   A.  SURE.  THEY ALL DID.

         23   Q.  AND IT WAS IMPORTANT TO THEIR SUCCESS THAT THEY HAVE

         24   UNDIFFERENTIATED ACCESS, CORRECT?

         25   A.  IN THE ENTIRETY OF CONTENT, YES.  ABSOLUTELY.
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          1   Q.  AND IT IS YOUR TESTIMONY THAT THE MICROSOFT CONTRACTS

          2   DID NOT LIMIT ICP'S FROM MAKING AVAILABLE THEIR CONTENT

          3   EQUALLY TO MICROSOFT AND NETSCAPE.  THAT'S YOUR TESTIMONY,

          4   RIGHT?

          5   A.  YES.  TO MAKE THEIR CONTENT AVAILABLE EQUALLY.  THE

          6   PRESENTATION OF THE CONTENT MAY VARY, BUT THE UNDERLYING

          7   CONTENT -- THE INFORMATION THAT MATTERS TO THE CONSUMER

          8   COULD BE MADE EQUALLY.

          9   Q.  WELL SIR, DOESN'T THE PRESENTATION OF THE CONTENT TO

         10   CONSUMERS ALSO MATTER A GREAT DEAL?  ISN'T THAT WHAT PEOPLE

         11   SPEND A LOT OF TIME AND MONEY DOING?

         12   A.  PRESENTATION MATTERS.  INFORMATION, THOUGH,

         13   FUNDAMENTALLY, IS WHERE IT'S AT.  IF YOU LOOK AT THE FRONT

         14   PAGES OF ALL OF THOSE WEB SITES IN THE EXHIBITS TO MY

         15   TESTIMONY, BOTH THE INFORMATION AND THE PRESENTATION ARE THE

         16   SAME.

         17   Q.  WHAT I'M ASKING YOU IS WHAT MATTERS, SIR.  ARE YOU

         18   TELLING ME THAT IT DOESN'T MATTER IF YOU DEGRADE THE

         19   PRESENTATION AS LONG AS THE TEXT IS THE SAME?

         20   A.  MR. BOIES, SIR, NO.  I HAVE NOT -- WE DID NOT ENTER INTO

         21   ANY AGREEMENTS THAT REQUESTED ANYBODY TO DEGRADE A

         22   PRESENTATION.

         23   Q.  WELL, DIDN'T YOU JUST TALK BOTH WITH ME AND WITH YOUR

         24   COUNSEL ABOUT ACCEPTABLE LEVELS OF DEGRADATION?  THAT'S IN

         25   THE CONTRACT.  IT'S IN EVERY ONE OF YOUR PLATINUM CONTRACTS,
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          1   RIGHT, SIR?

          2   A.  I'M TRYING TO PUT THAT WORD IN CONTEXT FOR YOU.

          3   Q.  I UNDERSTAND, BUT LET'S JUST TALK FIRST ABOUT WHAT'S IN

          4   YOUR CONTRACTS.  EVERY ONE OF THE CONTRACTS REQUIRES EITHER

          5   THAT SOMETHING NOT BE MADE AVAILABLE OR THAT IT BE MADE

          6   AVAILABLE ONLY WITH WHAT IN THE CONTRACTS IS CALLED AN

          7   ACCEPTABLE LEVEL OF DEGRADATION, CORRECT?

          8   A.  PARTLY, MR. BOIES.  IN THE CONTRACTS IT SAYS, "YOU'RE

          9   GOING TO BUILD THIS IN A UNIQUE AND INNOVATIVE WAY.  YOU'RE

         10   GOING TO TAKE THE BASE INFORMATION, THE STANDARD

         11   PRESENTATION, AND FORMAT IN A UNIQUE AND INNOVATIVE WAY,

         12   USING OUR TECHNOLOGIES."

         13             IT IS THEN TOTALLY OKAY FOR IT TO FALL BACK TO

         14   THAT STANDARD FORM.  THAT'S WHAT WE CALLED "ACCEPTABLE

         15   DEGRADATION."  AND, AGAIN, IN PRACTICE THAT IS WHAT HAPPENED

         16   AS WELL.

         17   Q.  I UNDERSTAND YOUR EXPLANATION THAT YOU'VE GIVEN, OKAY.

         18   WHAT I'M TRYING TO DO IS JUST GET YOU TO FOCUS ON THE WORDS

         19   OF THE CONTRACT.  CAN WE DO THAT?

         20   A.  I WOULD BE HAPPY TO.

         21   Q.  OKAY.  NOW, IN THE WORDS OF THE CONTRACT, YOU DON'T TALK

         22   ABOUT FALLING BACK TO THE STANDARD PRESENTATION.  YOU TALK

         23   ABOUT AN ACCEPTABLE LEVEL OF DEGRADATION, CORRECT?

         24   A.  YES, MR. BOIES, WE TALK ABOUT THAT RELATIVE TO THE

         25   ENHANCED PRESENTATION.  SO WHEN YOU TALK ABOUT DEGRADATION
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          1   FROM SOMETHING UP HERE, IT HAS TO GO BACK TO SOMEWHERE ELSE,

          2   AND THAT WAS BACK TO THE STANDARDS, NOT STATED EITHER WAY IN

          3   THE CONTRACT.

          4   Q.  LET ME SEE IF WE CAN CLOSE THIS OFF WITH SOME AGREEMENT.

          5   WOULD YOU AGREE THAT WHETHER YOU CALL IT "STANDARD" OR

          6   "ENHANCED" OR HOW YOU COMPARE IT, WHAT THE WORDS OF THE

          7   CONTRACT WERE DOING WAS REQUIRING THAT THE ICP MAKE ITS

          8   CONTENT AVAILABLE IN A MORE ATTRACTIVE WAY WHEN VIEWED BY

          9   MICROSOFT'S BROWSER THAN NETSCAPE'S BROWSER?

         10   A.  YES.  AND THE DISNEY DANCING MOUSE WOULD BE AN EXAMPLE

         11   OF THAT.  AND THE DEGRADATION IN THAT CASE WOULD BE NO

         12   DANCING MOUSE.

         13   Q.  AND THAT WOULD BE AN EXAMPLE?

         14   A.  THAT WOULD BE AN EXAMPLE.

         15   Q.  AND THOSE EXAMPLES WERE IMPORTANT ENOUGH TO MICROSOFT TO

         16   PUT IN THE CONTRACT, AND, INDEED, PUT IT IN TWICE, RIGHT?

         17   A.  THEY WERE A TERM OF THE CONTRACT.  THERE WERE MANY, YES.

         18   Q.  ONE MORE SUBJECT.  NO, I'M SORRY.  TWO MORE SUBJECTS.

         19   ONE IS THE GOLD AGREEMENTS.  MR. PEPPERMAN ASKED YOU ABOUT

         20   THE GOLD AGREEMENTS, AND YOU SAID ALL THAT DID WAS TALK

         21   ABOUT AN ACTIVE CHANNEL GUIDE, WHICH YOU REFERRED TO, IF MY

         22   NOTES ARE CORRECT, AS, QUOTE, "JUST A WEB SITE TO WHICH THE

         23   USER COULD GO."

         24             DO YOU RECALL THAT?

         25   A.  YES.  I WAS DIFFERENTIATING THE CHANNEL GUIDE FROM THE
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          1   CHANNEL BAR, THE FEATURE THAT'S INCLUDED WITH WINDOWS,

          2   VERSUS A WEB SITE THAT IS A COUPLE OF CLICKS AWAY.  YOU'D

          3   HAVE TO LINK TO -- IT'S A WEB SITE.

          4   Q.  A COUPLE OF CLICKS AWAY, BUT THERE IS A CHANNEL GUIDE

          5   BUTTON ON THE WINDOWS DESKTOP, RIGHT?

          6   A.  YES, SIR.

          7   Q.  AND YOU CLICK ON THAT BUTTON, AND THAT TAKES YOU TO THE

          8   ACTIVE CHANNEL GUIDE, RIGHT?

          9   A.  THAT'S CORRECT.

         10   Q.  THEN, SECOND, WITH RESPECT TO THE AIM AGREEMENT, YOU

         11   TOLD MR. PEPPERMAN THAT THE RESTRICTIONS ON ADVERTISING

         12   REFERRED TO SOMETHING CALLED THE "SERVICE AD INVENTORY," AND

         13   YOU SAID THAT'S A DEFINED TERM?

         14   A.  I BELIEVE THAT'S CORRECT, YES.

         15   Q.  NOW, THAT IS A DEFINED TERM THAT IS LIMITED TO ADS IN

         16   THE SERVICE THAT NETSCAPE AND AOL ARE PROVIDING, CORRECT,

         17   SIR?

         18   A.  YES.  THAT'S CORRECT.

         19   Q.  THERE'S NO PROHIBITION ON MICROSOFT GETTING PAID MONEY

         20   BY AOL GENERALLY OR NO RESTRICTION ON AOL DISTRIBUTING

         21   MICROSOFT'S BROWSER IN THE AIM AGREEMENT, IS THERE, SIR?

         22   A.  I HAVE NOT REVIEWED THE ENTIRE AGREEMENT, BUT I WOULD

         23   DOUBT IT.

         24   Q.  WHEN YOU SAY YOU HAVEN'T REVIEWED THE ENTIRE AGREEMENT,

         25   DID SOMEBODY SHOW YOU JUST THAT ONE PARAGRAPH THAT YOU
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          1   TALKED ABOUT?

          2   A.  THAT'S CORRECT.

          3   Q.  WHO WAS THAT?

          4   A.  WE FOUND THIS -- AND AFTER YOU QUIZZED ME ON IT

          5   YESTERDAY, WE WENT AND LOOKED FOR IT, SINCE MY GENERAL

          6   UNDERSTANDING FROM READING THE INDUSTRY INFORMATION WAS THAT

          7   THERE WERE RESTRICTIONS IN HERE.  MY ATTORNEYS WENT AND

          8   FOUND IT AS AN EXHIBIT.

          9   Q.  AND YOUR ATTORNEYS SHOWED YOU THAT ONE PARAGRAPH, BUT

         10   DIDN'T SHOW YOU THE REST OF THE DOCUMENT?

         11   A.  THEY SHOWED ME THE WHOLE DOCUMENT AND WE FOUND THAT

         12   PARAGRAPH AS BEING THE RELEVANT PART.

         13   Q.  DID YOU READ THE WHOLE DOCUMENT?

         14   A.  I DID NOT READ THE WHOLE DOCUMENT LAST NIGHT, NO.

         15             MR. BOIES:  NO MORE QUESTIONS, YOUR HONOR.

         16             MR. PEPPERMAN:  YOUR HONOR, I WILL BE EXCEEDINGLY

         17   BRIEF, IF I MAY.

         18             THE COURT:  SURE.

         19                   FURTHER REDIRECT EXAMINATION

         20   BY MR. PEPPERMAN:

         21   Q.  MR. POOLE, MR. BOIES ASKED YOU SOME QUESTIONS ABOUT A

         22   DISPUTE WITH DISNEY.  DID THAT DISPUTE WITH DISNEY INVOLVE

         23   AT ALL THE PROVISION OF THEIR AGREEMENT RELATING TO

         24   DIFFERENTIATED CONTENT?

         25   A.  IT DID NOT.

                                                                              72

          1   Q.  WHAT DID THAT DISPUTE INVOLVE?

          2   A.  THE DISPUTE INVOLVED THE THING THAT WAS REALLY MOST

          3   IMPORTANT TO US, OR ONE OF THE MOST IMPORTANT ASPECTS OF ALL

          4   OF THESE AGREEMENTS, WHICH WAS BRAND ASSOCIATION, AND IT HAD

          5   TO DO WITH THE DISNEY LOGO WITH THE MOUSE BEING ASSOCIATED

          6   WITH OUR PRODUCT VERSUS COMPETING PRODUCTS.

          7   Q.  AND WHAT HAD DISNEY DONE THAT MICROSOFT OBJECTED TO?

          8   A.  THEY HAD INCLUDED THE FULL DISNEY LOGO WITH THE MOUSE,

          9   ALONG WITH THE NETCASTER PRODUCT.  AND OUR INTERPRETATION OF

         10   THE CONTRACT WAS THAT THEY COULDN'T DO THAT.  AND WE HAD

         11   SOME WORDS.

         12   Q.  THIS IS THE DISNEY LOGO WITH THE MOUSE WITH THE MOUSE

         13   EARS?

         14   A.  WITH THE MOUSE AND THE MOUSE EARS, THAT'S RIGHT.

         15   Q.  SO IS IT FAIR TO SAY THAT THIS WAS A DISPUTE BETWEEN THE

         16   KING KONG OF CONTENT AND THE 1,000-POUND GORILLA OVER MOUSE

         17   EARS?

         18   A.  I THINK THAT'S A FAIR CHARACTERIZATION.

         19   Q.  ALL RIGHT.  WE'VE HAD ALL THIS FUSS YESTERDAY AND TODAY

         20   ABOUT THE REQUIREMENT IN THE PROVISIONS DEALING WITH

         21   DIFFERENTIATED CONTENT.  DID I HEAR YOU CORRECTLY THIS

         22   MORNING THAT, TO YOUR KNOWLEDGE, ONLY ONE OF THE 24 ICP'S

         23   CREATED ANY DIFFERENTIATED CONTENT?

         24   A.  TO MY KNOWLEDGE, THAT'S CORRECT.

         25             MR. PEPPERMAN:  I HAVE NO FURTHER QUESTIONS.
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          1             MR. BOIES:  NOTHING FURTHER, YOUR HONOR.

          2             THE COURT:  ALL RIGHT.  MR. POOLE, YOU ARE

          3   EXCUSED.

          4             THE WITNESS:  THANK YOU.

          5             (WITNESS LEAVING STAND.)

          6             THE COURT:  WE'LL TAKE OUR NOONTIME RECESS.  DO WE

          7   HAVE MR. MYHRVOLD THIS AFTERNOON?

          8             MR. BOIES:  YES, YOUR HONOR.

          9             (WHEREUPON, AT 12:15 P.M., THE ABOVE-ENTITLED

         10   MATTER WAS RECESSED FOR LUNCH.)
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