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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES VERSUS MICROSOFT CORPORATION, AND 98-1233, STATE OF

          4   NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  MR. LACOVARA.

         10             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  DR. FISHER, ALTHOUGH I KNOW YOU DON'T

         12   NEED REMINDING, I MUST REMIND YOU ONCE AGAIN THAT YOU'RE

         13   UNDER OATH.

         14             THE WITNESS:  THANK YOU.

         15             (DR. FRANKLIN FISHER, PLAINTIFFS' WITNESS,

         16   PREVIOUSLY SWORN.)

         17                       RECROSS-EXAMINATION

         18   BY MR. LACOVARA:

         19   Q.  GOOD MORNING AGAIN, DR. FISHER.

         20   A.  GOOD MORNING, MR. LACOVARA.

         21   Q.  I'D LIKE TO TAKE YOU BACK TO A SUBJECT THAT MR. BOIES

         22   ASKED YOU ABOUT EARLIER THIS WEEK, NAMELY THE APPLICATIONS

         23   BARRIER TO ENTRY.  IN YOUR TESTIMONY, YOU SAID THAT IN ORDER

         24   TO COMPETE WITH MICROSOFT, AN ENTRANT INTO THE OPERATING

         25   SYSTEMS MARKET WOULD HAVE TO, QUOTE, DUPLICATE, QUOTE, THE
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          1   MANY, MANY APPLICATIONS WRITTEN FOR WINDOWS.

          2             IS THAT YOUR TESTIMONY AS TO THE WORKINGS OF THIS

          3   SO-CALLED APPLICATIONS BARRIER TO ENTRY?

          4   A.  WELL, IT'S CLOSE, BUT I DON'T THINK IT GETS A CIGAR.

          5   Q.  MAY I HAVE YOUR PRECISE ARTICULATION THEN?

          6   A.  SURE.

          7             I CERTAINLY DIDN'T MEAN TO SUGGEST THAT AN ENTRANT

          8   WOULD HAVE TO LITERALLY DUPLICATE EVERY APPLICATION,

          9   ALTHOUGH THAT WOULD BE ONE POSSIBILITY, BUT AN ENTRANT WOULD

         10   HAVE TO GET WRITTEN FOR IT -- AND SHOW THAT THERE WAS AN

         11   ASSURANCE THAT THIS WOULD CONTINUE -- APPLICATIONS OF THE

         12   GENERAL NUMBER AND BREADTH FOR WINDOWS, AND I WOULD SUPPOSE

         13   THAT FOR THE MORE POPULAR APPLICATIONS, THE ENTRANT WOULD

         14   PROBABLY NEED THE SAME ONE.

         15   Q.  NOW, YOU SAY YOU WOULD SUPPOSE THAT.  HAVE YOU MADE ANY

         16   SORT OF HISTORICAL STUDY OF ENTRY INTO THE OPERATING-SYSTEMS

         17   MARKET AS YOU DEFINE THAT MARKET?

         18   A.  I'M GENERALLY AWARE OF SOME OF THE FACTS.

         19   Q.  AND IS IT A FAIR STATEMENT THAT EVERY SINGLE ENTRANT

         20   INTO THE OPERATING-SYSTEMS MARKET HAS NOT ATTEMPTED TO

         21   REPLICATE A VERY WIDE NUMBER OF APPLICATIONS INITIALLY, BUT

         22   RATHER TO FOCUS ON A CORE SUITE OF APPLICATIONS AND TO BEGIN

         23   TO EVANGELIZE THE NEW OPERATING SYSTEM AND PLATFORM FROM

         24   THAT CORE SUITE?

         25   A.  I'M TAKING "EVANGELIZE" TO BE A VERB.
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          1   Q.  IN THIS BUSINESS, IT IS.

          2   A.  IN THIS INSTANCE, I UNDERSTAND THAT IT IS.  WELL, I

          3   THINK -- YES, I THINK IT IS TRUE THAT MANY ENTRANTS --

          4   PERHAPS ALL ENTRANTS -- HAVE BEGUN RATHER NATURALLY WITH

          5   TRYING TO GET THE MOST POPULAR TYPES OF APPLICATIONS WRITTEN

          6   FOR THEM AND THEN SPREAD OUT.  I'M NOT SURE WHAT WE'RE

          7   TALKING ABOUT HERE WITH THE HISTORY OF ENTRY, BECAUSE MANY

          8   OF THE CHANGES IN OPERATING SYSTEMS HAVE BEEN MICROSOFT'S

          9   CHANGES.

         10   Q.  OKAY.  AND I TAKE IT IN COMING TO YOUR VIEWS ON THE

         11   EXISTENCE AND THE STRENGTH OF THIS PURPORTED BARRIER TO

         12   ENTRY, YOU TESTIFIED LAST WEEK THAT YOU DID NOT ATTEMPT TO

         13   ASSESS THE NUMBER OF APPLICATIONS BEING WRITTEN FOR OTHER

         14   OPERATING SYSTEMS, THE GROWTH IN THE NUMBER OF APPLICATIONS,

         15   OR THE GROWTH IN THE NUMBER OF USERS FOR NON-WINDOWS

         16   OPERATING SYSTEMS.

         17   A.  I'M SORRY.  I DID NOT THINK THAT -- I DON'T THINK THAT'S

         18   WHAT I SAID.

         19   Q.  OKAY.

         20   A.  I SAID, IF I RECALL CORRECTLY ALONG THESE LINES, THAT I

         21   DID NOT KNOW AS I SAT HERE WHAT THE NUMBER OF APPLICATIONS

         22   WAS.  I DON'T RECALL THAT I SAID ANYTHING ON THE OTHER

         23   TOPICS.

         24   Q.  DID YOU PERFORM AN INQUIRY INTO THE NUMBER OF

         25   APPLICATIONS, OR THE RATE OF GROWTH OF APPLICATIONS, OR THE
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          1   RATE OF GROWTH OF USERSHIP OF OPERATING SYSTEMS OTHER THAN

          2   WINDOWS?

          3   A.  IT'S MY UNDERSTANDING THAT WINDOWS HAS MANY, MANY TIMES

          4   THE NUMBER OF APPLICATIONS WRITTEN FOR IT THAT OTHER -- THAT

          5   MOST OTHER OPERATING SYSTEMS DO.

          6   Q.  IS THE ANSWER TO MY QUESTION "NO," THE QUESTION WHETHER

          7   YOU PERFORMED A STUDY OF A NUMBER OF APPLICATIONS FOR

          8   OTHERS, THE RATE OF GROWTH OF APPLICATIONS OR THE RATE OF

          9   GROWTH OF USERSHIP?

         10   A.  I DON'T KNOW WHAT YOU MEAN BY "STUDY."  I'VE SEEN

         11   STATISTICS ON THIS SUBJECT.

         12   Q.  MR. BOIES ASKED YOU SOME QUESTIONS ABOUT THE CONCEPT OF

         13   RAISING RIVALS' COSTS.  DO YOU RECALL THOSE QUESTIONS AND

         14   THE TESTIMONY YOU GAVE?

         15   A.  GENERALLY.

         16   Q.  AND THAT CONCEPT DOES NOT APPEAR IN YOUR WRITTEN DIRECT

         17   TESTIMONY; IS THAT CORRECT?

         18   A.  YOU MEAN I DIDN'T USE THOSE WORDS?

         19   Q.  YES, SIR.

         20   A.  I THINK THAT IS NOT CORRECT.

         21   Q.  OKAY.  CAN YOU TELL ME WHERE IN YOUR TESTIMONY YOU TALK

         22   ABOUT RAISING RIVALS' COSTS?

         23   A.  I CAN CERTAINLY GIVE YOU A REFERENCE, YES.  GIVE ME JUST

         24   A SECOND.  UNLESS I'M MUCH MISTAKEN AS TO WHAT'S IN HERE.

         25   YOU'VE PROBABLY READ THIS MORE TIMES THAN I HAVE.
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          1             WHY I DON'T I SAVE A LITTLE TIME AND TELL YOU WHAT

          2   I'M LOOKING FOR, ALTHOUGH I CAN'T FIND THE EXACT PAGE.

          3   Q.  OKAY.

          4   A.  I'M QUITE CERTAIN THAT IN HERE THERE IS A FOOTNOTE WHICH

          5   REFERENCES AN ARTICLE BY STEVEN SALOP.

          6   Q.  STEVEN SALOP?

          7   A.  SALOP AND DAVID SCHEFFMAN, WHICH IS ONE OF THE ORIGINAL

          8   "RAISING RIVALS' COSTS" ARTICLES, AND IT'S AROUND THAT PAGE

          9   THAT I WOULD HAVE DISCUSSED THIS.  BUT I DO NOT -- AT THE

         10   MOMENT, I DON'T SEE IT.  I'M ABSOLUTELY CERTAIN THAT THERE

         11   IS SUCH A FOOTNOTE.

         12   Q.  OKAY.  FAIR ENOUGH.  AND MR. BOIES, IN FACT, ASKED YOU

         13   WHETHER THE CONCEPT OF RAISING RIVALS' COSTS WAS

         14   WELL-RECOGNIZED IN THE ECONOMICS LITERATURE AND YOU SAID

         15   THAT IT WAS.

         16   A.  YES.

         17   Q.  AM I CORRECT THAT THAT LITERATURE SUGGESTS THAT BEFORE

         18   COMING TO AN OPINION THAT SOMEONE HAS -- THAT A PARTY HAS

         19   RAISED ANOTHER PARTY'S COSTS IN A MEANINGFUL SENSE, YOU

         20   SHOULD DETERMINE THAT THE INCREASE IS BOTH SUBSTANTIAL AND

         21   NONTRANSITORY?

         22   A.  I DON'T REMEMBER THAT IN THE LITERATURE, BUT IT MAKES

         23   SENSE TO ME.

         24   Q.  HAVE YOU EVER TESTIFIED IN ANOTHER ACTION THAT THE

         25   CONDUCT OF A PARTICULAR FIRM RAISED RIVALS' COSTS?
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          1   A.  PROBABLY.

          2   Q.  CAN YOU RECALL ANY SPECIFIC CASES AS YOU SIT HERE TODAY?

          3   A.  LOGICALLY, I WOULD HAVE SAID THAT IN THE CRS CASE TO

          4   WHICH I REFERRED YESTERDAY, BUT THAT'S TEN YEARS AGO AND I'M

          5   NOT SURE.

          6   Q.  OKAY.  DID YOU PERFORM A STUDY OR PREPARE A MODEL TO TRY

          7   TO ESTIMATE HOW MUCH THE CONDUCT OF THE AIRLINES HAD RAISED

          8   THE COSTS OF THEIR RIVALS?

          9   A.  NO.

         10   Q.  OKAY.  HAVE YOU PERFORMED ANY STUDY TO TRY TO DETERMINE

         11   OR EXPRESS HOW MUCH THE ACTIONS OF MICROSOFT SUPPOSEDLY HAVE

         12   RAISED THE COSTS OF ITS RIVALS?

         13   A.  WELL, IF YOU MEAN QUANTITATIVELY, THE ANSWER TO THAT IS

         14   NO.  IF YOU MEAN HAVE I CONSIDERED THE TESTIMONY OF VARIOUS

         15   PEOPLE AS TO THE FACT THAT COSTS HAVE GONE UP AND THAT THE

         16   DISTRIBUTION CHANNELS STILL OPEN TO NETSCAPE ARE MORE COSTLY

         17   IN ACQUIRING CUSTOMERS THAN THE CHANNELS THAT HAVE BEEN

         18   FORECLOSED, YES, I HAVE.

         19   Q.  AND YOU ESSENTIALLY ACCEPTED THAT TESTIMONY AT FACE

         20   VALUE; YOU DID NOT ATTEMPT TO EITHER TEST IT EMPIRICALLY OR

         21   TO QUANTIFY THE ALLEGED INCREASES IN RIVALS' COST; IS THAT A

         22   FAIR STATEMENT?

         23   A.  WELL, NO, IT'S NOT.  BY THE WAY, THE FOOTNOTE IS ON

         24   PAGE 64.

         25   Q.  THANK YOU.
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          1   A.  THERE IS, AS I RECALL, TESTIMONY OR STATEMENTS BY PEOPLE

          2   OTHER THAN NETSCAPE ABOUT THE FACT THAT DISTRIBUTION OF

          3   CD'S, FOR INSTANCE, OR DOWNLOADING, IS TYPICALLY MORE

          4   EXPENSIVE THAN HAVING SOMETHING COME LOADED WITH THE

          5   COMPUTER.

          6   Q.  WELL, LET ME ASK YOU, DOWNLOADING IS FREE AND VIRTUALLY

          7   COSTLESS TO THE DISTRIBUTING FIRM; ISN'T THAT TRUE?

          8   A.  BUT PEOPLE DON'T DO IT.  YOU HAVE TO ASK THE QUESTION,

          9   IS THIS AN EFFECTIVE WAY OF GETTING THE SOFTWARE

         10   DISTRIBUTED?

         11   Q.  LET'S SEPARATE TWO ISSUES, DR. FISHER.  THE FIRST IS

         12   COST; THE SECOND IS EFFICIENCY.  THEY ARE NOT THE SAME;

         13   ISN'T THAT FAIR?

         14   A.  NO.

         15   Q.  OKAY.

         16   A.  IT ISN'T QUITE FAIR.

         17             THE COSTS OF DISTRIBUTION, ONE CAN REASONABLY SAY,

         18   ARE BORNE IN DIFFERENT PROPORTIONS, AND FOR DIFFERENT

         19   METHODS IN VARYING PROPORTIONS, BETWEEN THE MANUFACTURER,

         20   DISTRIBUTOR AND, IN SOME WAYS, THE CUSTOMER.

         21             NOW, IF THE COSTS OF DISTRIBUTION TO A RIVAL -- IF

         22   THE COST OF A RIVAL'S DISTRIBUTION GOES UP, EVEN IF THOSE

         23   COSTS ARE PLACED ON THE ULTIMATE CONSUMER, THAT IS SOMETHING

         24   WHICH PROVIDES A DISADVANTAGE TO THE RIVAL AND HELPS TO

         25   PRESERVE MONOPOLY POWER.
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          1   Q.  NOW, FOCUSING ON DOWNLOADS, I ASKED ON YOUR

          2   CROSS-EXAMINATION WHETHER YOU HAD SEEN ANY STATISTICS OF THE

          3   NUMBER OF SUCCESSFUL DOWNLOADS.  AND I BELIEVE YOUR

          4   TESTIMONY WAS YOU WERE NOT EVEN AWARE THAT SUCH STATISTICS

          5   EXISTED; ISN'T THAT FAIR?

          6   A.  FOR SUCCESSFUL DOWNLOADS?

          7   Q.  YES, SIR.

          8   A.  YES, THAT IS -- I THINK THAT IS FAIR.

          9   Q.  SO YOU REALLY DON'T HAVE ANY BASIS EMPIRICALLY TO SAY

         10   HOW EFFECTIVE OR COSTLY THAT CHANNEL IS, BECAUSE YOU DON'T

         11   KNOW HOW MANY PEOPLE HAVE USED THAT CHANNEL AND SUCCESSFULLY

         12   OBTAINED BROWSING SOFTWARE THROUGH IT?

         13   A.  I DON'T BELIEVE ANYBODY KNOWS THAT, BUT I DO KNOW, BOTH

         14   FROM PERSONAL EXPERIENCE AND FROM THE TESTIMONY OF PEOPLE

         15   FROM MORE THAN ONE FIRM THAT DOWNLOADING, ESPECIALLY AS TIME

         16   HAS GONE ON -- AND WE'RE NOT TALKING ABOUT COMPUTER

         17   EXPERTS -- THAT DOWNLOADING OF THINGS AS COMPLICATED AS

         18   BROWSERS IS SOMETHING THAT IS A RELATIVELY HARD THING TO DO

         19   AND THAT RELATIVELY -- YOU KNOW, WE'RE TALKING ABOUT A LARGE

         20   NUMBER OF PEOPLE GENERALLY, BUT THAT RELATIVELY FEW PEOPLE

         21   DO SUCCESSFULLY, AND THAT IT REMAINS -- I'M NOT SAYING IT'S

         22   AN IMPOSSIBLE CHANNEL; IT IS A MORE COSTLY CHANNEL THAN THE

         23   ONES THAT MICROSOFT HAS FORECLOSED.

         24   Q.  NOW, MR. BOIES ASKED YOU YESTERDAY SOME QUESTIONS ABOUT

         25   NETSCAPE'S DISTRIBUTION OF BROWSING SOFTWARE THROUGH THE OEM
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          1   CHANNEL AND YOUR TESTIMONY WAS, I BELIEVE --

          2   A.  I'M SORRY.  I'M SORRY.  I WAS INATTENTIVE.  COULD YOU

          3   JUST REPEAT THE FIRST PART?

          4   Q.  MR. BOIES ASKED YOU SOME QUESTIONS YESTERDAY ABOUT

          5   DISTRIBUTION OF NETSCAPE SOFTWARE -- BROWSING SOFTWARE

          6   THROUGH THE OEM CHANNEL.

          7   A.  YES.

          8   Q.  AND THAT IS A CHANNEL THAT YOU WOULD REGARD AS

          9   RELATIVELY MORE EFFICIENT THAN THE DOWNLOAD CHANNEL; IS THAT

         10   CORRECT?

         11   A.  INDEED SO.

         12   Q.  AND YOUR TESTIMONY, I BELIEVE, ON CROSS-EXAMINATION WAS

         13   THAT NETSCAPE HAD A VERY, VERY LOW PRESENCE ON THE DESKTOP,

         14   AND YESTERDAY I THINK YOU SAID IT WAS ABOUT ONE-HALF OF 1

         15   PERCENT OF UNITS SHIPPED; IS THAT FAIR?

         16   A.  THAT'S WHAT I SAID.

         17   Q.  AND THAT CONCLUSION WAS BASED ON ANALYSIS THAT YOU DID

         18   OR THAT WAS DONE FOR YOU BASED ON GOVERNMENT EXHIBIT 421; IS

         19   THAT CORRECT?  I WILL SHOW YOU A COPY IF YOU DON'T HAVE IT

         20   HANDY.

         21   A.  NO.  IT IS NOT CORRECT.

         22   Q.  OKAY.

         23             MR. LACOVARA:  CAN I ASK THE WITNESS TO LOOK AT

         24   GOVERNMENT EXHIBIT 421?

         25             THE WITNESS:  IT'S ALMOST CORRECT.
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          1   BY MR. LACOVARA:

          2   Q.  IS IT CORRECT THAT YOU STARTED WITH THE INTERNET BROWSER

          3   REPORT CARD THAT'S LISTED ON GOVERNMENT EXHIBIT 421?

          4   A.  FOR THE PURPOSE YOU'RE ASKING ME THE QUESTION, NO, IT'S

          5   NOT CORRECT.

          6   Q.  OKAY.  FOR WHAT PURPOSE DID YOU USE THIS DOCUMENT?

          7   A.  THERE ARE, AS I TESTIFIED, TWO SOURCES THAT I KNOW OF

          8   FOR WHO SHIPS WHAT.  THERE'S THIS ONE, GOVERNMENT EXHIBIT

          9   421, AND THERE'S THE TESTIMONY OF MR. BARKSDALE.

         10             GOVERNMENT EXHIBIT 421 DOES NOT TELL YOU THE

         11   EXTENT TO WHICH THINGS ARE SHIPPED ON THE DESKTOP, ONLY

         12   WHETHER THEY'RE SHIPPED.

         13   Q.  OKAY.

         14   A.  IT'S THE BARKSDALE TESTIMONY THAT LEADS TO THE DESKTOP

         15   NUMBER.

         16   Q.  OKAY.  AM I CORRECT THAT GOVERNMENT EXHIBIT 421 IS DATED

         17   APPROXIMATELY A YEAR AGO, JANUARY 22, 1998?

         18   A.  YES.

         19   Q.  AND MR. BARKSDALE'S TESTIMONY SPOKE AS OF SEPTEMBER OR

         20   OCTOBER?

         21   A.  IT'S BEEN A LONG TIME SINCE MR. BARKSDALE, BUT IT'S NOT

         22   AS LONG AS THAT.  IT WAS OCTOBER.

         23   Q.  LET ME SUGGEST TO YOU THAT THERE IS AT LEAST ANOTHER

         24   SOURCE OF INFORMATION THAT YOU MAY NOT KNOW OF, WHICH

         25   PRESUMABLY IS THE P.C. OEM'S THEMSELVES.  AND SO I DECIDED
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          1   YESTERDAY TO GO TO THE WEB SITE OF COMPAQ COMPUTER AND TO

          2   SEE EXACTLY WHAT THEY SHIP ON DESKTOPS TODAY.

          3             NOW, YOU UNDERSTAND THAT COMPAQ IS THE LARGEST OEM

          4   BY FAR, CORRECT?

          5   A.  YES.

          6   Q.  IT ACCOUNTS FOR ROUGHLY 20 PERCENT OF THE UNITS SHIPPED

          7   IN THIS COUNTRY; IS THAT RIGHT?

          8   A.  THAT I DON'T KNOW, BUT IT'S BIG.

          9   Q.  OKAY.  WELL, LET ME ASK YOU TO TAKE A LOOK AT -- EXCUSE

         10   ME.

         11             MR. LACOVARA:  YOUR HONOR, LET ME OFFER INTO

         12   EVIDENCE DEFENDANTS' EXHIBIT 2279, WHICH IS A COLLECTION OF

         13   PAGES FROM THE COMPAQ WEB SITE THAT I LOCATED AND THEN MY

         14   COLLEAGUE HERE PRINTED UNDER MY DIRECTION YESTERDAY.  YOU

         15   WILL SEE THE DATE 1/12/99 IN THE LOWER RIGHT-HAND CORNER,

         16   YOUR HONOR.  IT IS A MULTI-PAGE DOCUMENT.

         17             AND I OFFER 2279 AT THIS TIME.

         18             MR. BOIES:  YOUR HONOR, MAY WE HAVE A

         19   REPRESENTATION AS TO WHAT CRITERIA WAS USED FOR SELECTING

         20   THESE PAGES FOR A DOWNLOAD?

         21             MR. LACOVARA:  CERTAINLY.  YOUR HONOR, COMPAQ'S

         22   WEB SITE, AS YOU SEE IN THE LEFT COLUMN THERE, HAS SOMETHING

         23   CALLED THE "PRODUCT SHOWROOM," WHICH HAS A DESCRIPTION OF

         24   EVERY NOTEBOOK AND DESKTOP COMPUTER COMPAQ OFFERS.  WE WENT

         25   THROUGH EVERY SINGLE ONE.  AND WHAT YOU HAVE HERE IS A
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          1   COLLECTION OF PAGES OF THOSE MODELS THAT SAY THEY INCLUDE

          2   NETSCAPE COMMUNICATOR.

          3             AND THEN I ASKED SOMEONE TO GO TO COMP USA TO

          4   VERIFY THAT WHERE NETSCAPE COMMUNICATOR APPEARS IN THE MODEL

          5   NUMBER, THE SOFTWARE IS ACTUALLY ON THE DESKTOP AND NOT

          6   SOMEWHERE ELSE IN THE MACHINE.

          7             BUT THIS IS -- I WENT THROUGH ALL THE PRODUCTS,

          8   DAVID, AND DOWNLOADED EVERY ONE THAT SAYS COMMUNICATOR IS

          9   INCLUDED.

         10             MR. BOIES:  THIS DOES NOT INCLUDE THE ONES WHERE

         11   COMMUNICATOR IS NOT INCLUDED?

         12             MR. LACOVARA:  THAT'S TRUE.  AND, IN FACT, IF YOU

         13   LOOK, IT SHOWS THAT EVERY NEW MODEL HAS COMMUNICATOR; THE

         14   OLD MODELS DON'T.  BUT THAT'S CORRECT.  IT IS JUST A LISTING

         15   OF THOSE MODELS THAT SHIP COMMUNICATOR.

         16             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         17             THE COURT:  DEFENDANT'S 2279 IS ADMITTED

         18                                   (WHEREUPON, DEFENDANT'S

         19                                   EXHIBIT NUMBER 2279 WAS

         20                                   RECEIVED IN EVIDENCE.)

         21   BY MR. LACOVARA:

         22   Q.  NOW, DR. FISHER, WHEN ATTEMPTING TO ESTIMATE THE

         23   DISTRIBUTION OF NETSCAPE WEB-BROWSING SOFTWARE THROUGH THE

         24   P.C. OEM CHANNEL, DID IT OCCUR TO GO TO OEM WEB SITES AND

         25   ASK THE QUESTION WHAT DO THEY SAY THEY'RE SHIPPING AS OF
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          1   JANUARY 1999, RATHER THAN JANUARY 1998?

          2   A.  WELL, BARKSDALE IS OCTOBER '98.

          3   Q.  OKAY.

          4   A.  NO, IT DIDN'T.

          5   Q.  AND WOULD YOU REGARD THIS SORT OF INFORMATION AS

          6   SUPERIOR IN KIND TO LOOKING AT A MICROSOFT DOCUMENT FROM A

          7   YEAR AGO OR THE GENERAL TESTIMONY OF A WITNESS FOUR OR FIVE

          8   MONTHS AGO OR THREE MONTHS AGO?

          9   A.  IF I HAD THOUGHT ABOUT IT, I WOULD HAVE LOOKED AT IT;

         10   THERE'S NO QUESTION.

         11   Q.  OKAY.  AND IT DIDN'T OCCUR TO YOU AT ANY TIME, WHEN YOU

         12   WERE COMING TO YOUR OPINIONS ON WHETHER MICROSOFT HAD RAISED

         13   NETSCAPE'S COSTS, OR WHETHER NETSCAPE HAD BEEN, I BELIEVE AS

         14   YOU TESTIFIED, ALMOST ENTIRELY FORECLOSED FROM THE OEM

         15   CHANNEL, TO DO THIS RELATIVELY SIMPLE ANALYSIS AND SEE

         16   EXACTLY WHAT'S GOING ON IN THE MARKETPLACE AS YOU CAME TO

         17   TESTIFY?

         18   A.  WELL, I HAD LISTS ALREADY OF WHAT WAS BEING SHIPPED.  IT

         19   DID NOT OCCUR TO ME TO LOOK TO SEE WHETHER THAT HAD CHANGED

         20   DURING THE TRIAL.

         21   Q.  WELL, THE LIST YOU HAD, GOVERNMENT EXHIBIT 421 IN

         22   PARTICULAR, SAYS, AT LEAST IN RELATION TO COMPAQ, THAT AT

         23   THE TIME OF THAT DOCUMENT, COMPAQ WAS SHIPPING IE 3, AND

         24   THAT'S NOW LEGACY SOFTWARE, ISN'T IT?

         25   A.  WELL, ACTUALLY, THAT'S NOT -- IT DOES, AMONG OTHER
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          1   THINGS, SAY IE 3, BUT IT ALSO SAYS IE 4.

          2   Q.  WOULDN'T THAT SUGGEST TO YOU, IF SOME OF THE MODELS

          3   STILL HAD IE 3, THAT COMPAQ MUST HAVE CHANGED, AT LEAST TO

          4   SOME EXTENT, IN THE INTERVENING YEAR?

          5   A.  YES.

          6   Q.  NOW, IF IT IS THE CASE -- AND I WILL REPRESENT TO YOU AT

          7   LEAST THAT COMPAQ'S WEB SITE -- AND YOU CAN LOOK THROUGH THE

          8   DOCUMENT AS MUCH AS YOU NEED TO -- SAYS THAT IT IS -- THAT

          9   EVERY NEW MODEL OF COMPAQ NOTEBOOK AND DESKTOP COMPUTERS IS

         10   SHIPPING COMMUNICATOR AT THE DESKTOP -- ON THE DESKTOP,

         11   WOULD IT STILL BE YOUR OPINION THAT NETSCAPE'S DISTRIBUTION

         12   THROUGH THE OEM CHANNEL IS, QUOTE, VERY, VERY LOW OR ROUGHLY

         13   ONE-HALF OF 1 PERCENT?

         14   A.  NO, IT WOULD NOT BE TRUE THAT IT'S ONE-HALF OF 1

         15   PERCENT.  IT WOULD STILL BE MY VERY FIRM OPINION THAT

         16   NETSCAPE HAS BEEN VERY CONSIDERABLY HAMPERED IN THE OEM

         17   CHANNEL AND THAT I AM PLEASED TO SEE THAT THAT HAS CHANGED.

         18   Q.  NOW, ARE YOU FAMILIAR --

         19   A.  SOMEWHAT.  AND BEEN SOMEWHAT AMELIORATED, I SHOULD SAY.

         20   Q.  ARE YOU FAMILIAR WITH NETSCAPE'S UNLIMITED DISTRIBUTION

         21   PROGRAM?

         22   A.  GENERALLY.

         23   Q.  YOU UNDERSTAND THAT, AT LEAST ACCORDING TO NETSCAPE'S

         24   PUBLIC STATEMENTS, NETSCAPE DISTRIBUTED, ROUGH NUMBERS, 180

         25   MILLION COPIES OF ITS BROWSING SOFTWARE THROUGH THAT PROGRAM
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          1   IN 1998?

          2   A.  YES.

          3   Q.  AND DO YOU UNDERSTAND --

          4   A.  DISTRIBUTED IS NOT THE SAME THING AS ACTUALLY GETTING

          5   ADOPTED.

          6   Q.  THAT'S TRUE.  DISTRIBUTED MEANS DISTRIBUTED -- GETTING

          7   IT TO PEOPLE WHO CAN THEN MAKE A CHOICE TO USE IT, CORRECT?

          8   A.  WELL, GETTING IT TO PEOPLE WHO CAN THEN MAKE A CHOICE TO

          9   USE IT, BUT MOST OF WHOM ALREADY WILL HAVE IE AND WILL HAVE

         10   TO GO TO TROUBLE TO USE IT.

         11   Q.  I SEE.

         12   A.  THE SO-CALLED CARPET BOMBING IS NOT AN EFFECTIVE MEANS

         13   OF DISTRIBUTION FOR THIS SORT OF THING.

         14   Q.  HAVE YOU STUDIED SOFTWARE DISTRIBUTORS OTHER THAN

         15   NETSCAPE TO SEE WHETHER THAT PROPOSITION IS ACTUALLY

         16   CORRECT?

         17   A.  I HAVE STUDIED AOL, AND I KNOW WHAT I THINK IS THE

         18   DIFFERENCE BETWEEN CARPET BOMBING FOR AOL AND CARPET BOMBING

         19   FOR NETSCAPE, YES.

         20   Q.  WOULD YOU LIKE TO EXPLAIN THE DIFFERENCE?

         21   A.  SURE.

         22             IN THE FIRST PLACE, THERE IS A GENERAL PROPOSITION

         23   AS TO WHETHER SO-CALLED CARPET BOMBING -- THAT IS, JUST

         24   DISTRIBUTING CD'S WHOLESALE -- IS MORE EFFECTIVE THAN HAVING

         25   IT ON THE DESKTOP OR DISTRIBUTING THINGS IN OTHER WAYS.  AND
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          1   THERE IS A GENERAL -- I THINK A GENERAL PROPOSITION THAT

          2   SAYS NO, IT'S NOT.

          3             NOW, IN TERMS CARPET BOMBING, AOL ENGAGED IN THIS

          4   AND ENGAGED IN IT MODERATELY SUCCESSFULLY, BUT AOL HAS THE

          5   OBVIOUS FACT IN IT THAT -- AOL HAS THE OBVIOUS FACT GOING

          6   WITH IT THAT WHEN IT SIGNS UP SOMEONE THROUGH CARPET

          7   BOMBING, IT OBTAINS A STREAM OF REVENUES FROM THE

          8   SUBSCRIPTION THAT THAT USER PAYS TO AOL AS TIME GOES ON.

          9   THAT MAKES IT WORTH SPENDING MONEY TO DO THIS.

         10             WHEN NETSCAPE DOES THAT, NETSCAPE NOT ONLY DOESN'T

         11   OBTAIN A STREAM OF REVENUES; NETSCAPE DOESN'T OBTAIN ANY

         12   REVENUE ANYMORE FROM ITS BROWSERS.  THAT MAKES THIS A

         13   POSSIBLY PROFITABLE PROPOSITION FOR AOL, BUT A MUCH, MUCH

         14   MORE DOUBTFUL PROPOSITION FOR NETSCAPE.

         15             BY THE WAY, NETSCAPE DOES NOT ITSELF DO THE CARPET

         16   BOMBING.  IT DISTRIBUTES THROUGH -- I FORGET WHAT IT'S

         17   CALLED -- ITS AFFILIATES.

         18   Q.  AND THE AFFILIATES BEAR THE COSTS OF DISTRIBUTION?

         19   A.  YES.

         20   Q.  SO IT'S A --

         21             THE COURT:  MR. LACOVARA, HAVE YOU FINISHED WITH

         22   2279?

         23             MR. LACOVARA:  I HAVE, YOUR HONOR.

         24             THE COURT:  I UNDERSTOOD YOUR QUESTION TO IMPLY

         25   THAT THE COMMUNICATOR IS ON EVERY DESKTOP AS REVEALED FROM
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          1   THIS; IS THAT CORRECT?

          2             MR. LACOVARA:  NO, EVERY NEW MODEL.  COMPAQ, AS

          3   YOU CAN SEE FROM THE FIRST PAGE, YOUR HONOR, IS PHASING OUT

          4   SOME OLD MODELS, AND THERE ARE LITTLE SUNBURSTS THAT SAYS

          5   NEW.

          6             THE COURT:  YES.

          7             MR. LACOVARA:  IT'S ON ALL OF THE NEW ONES; IT

          8   WASN'T ON THE OLD ONES.

          9             THE COURT:  ON THE DESKTOP OF THE NEW MODELS?

         10             MR. LACOVARA:  IT'S ON THE DESKTOP OF THE NEW

         11   MODELS, YOUR HONOR.  I HAD SOMEONE CHECK.

         12             THE COURT:  HOW CAN YOU TELL IF IT'S ON THE

         13   DESKTOP?

         14             MR. LACOVARA:  I ACTUALLY HAD TO HAVE SOMEONE

         15   CHECK AND GO TO COMP USA AND LOOK AT THE MACHINES.  I HAD TO

         16   MAKE THAT REPRESENTATION FOR THE WITNESS.

         17             MR. BOIES:  YOUR HONOR, I WOULD HAVE OBJECTED ON

         18   THAT ISSUE, EXCEPT THAT WE'RE GOING TO HAVE A COMPAQ WITNESS

         19   LATER IN THE TRIAL.  WE CAN ASK HIM EXACTLY WHERE IT IS.

         20             THE COURT:  FAIR ENOUGH.

         21   BY MR. LACOVARA:

         22   Q.  NOW, IS IT NOT CORRECT -- LET ME ASK YOU A DIFFERENT

         23   QUESTION, SIR.  DO YOU RECALL WHEN WE WERE LOOKING AT THE

         24   TRANSCRIPT OF THE PRESS CONFERENCE WITH MR. CASE AND OTHERS?

         25   A.  I DO.
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          1   Q.  AND ONE OF THE THINGS THAT MR. CASE TALKED ABOUT IN

          2   TERMS OF THE VALUE OF NETSCAPE'S WEB BROWSING SOFTWARE WAS

          3   THAT IT WAS A PERSISTENT CLIENT -- EXCUSE ME -- THE VALUE OF

          4   NETCENTER IS THAT IT HAD A PERSISTENT CLIENT?

          5   A.  YES, I REMEMBER THAT.

          6   Q.  AND IS IT YOUR UNDERSTANDING THAT NETSCAPE, WHEN IT DOES

          7   THE DISTRIBUTION, THROUGH CARPET BOMBING OR THROUGH OTHER

          8   DIRECT CHANNELS, IN EFFECT TRIES TO DO WHAT AOL DOES, WHICH

          9   IS TO GET PEOPLE TO USE ITS BROWSER TO SIGN UP FOR ITS

         10   REVENUE-PRODUCING NETCENTER PORTAL SITE?

         11   A.  LET'S PARSE THAT A LITTLE.  PEOPLE DON'T SIGN UP WHEN

         12   THEY USE THE BROWSER.  THEY DON'T SIGN UP FOR THE NETCENTER

         13   PORTAL SITE.  THAT'S NOT WHERE THE REVENUE COMES FROM.  IT

         14   IS TRUE THAT IF THEY GET NETSCAPE AND THEY DON'T DO

         15   SOMETHING, THEY WILL BE TAKEN TO THE NETCENTER PORTAL SITE

         16   AND THAT NETSCAPE DERIVES REVENUE FROM THAT.

         17   Q.  I'M SORRY.  MY QUESTION WAS UNCLEAR.  THAT'S THE POINT I

         18   WAS GETTING TO.

         19   A.  AOL, HOWEVER, NOT ONLY DERIVES REVENUE FROM ITS

         20   SUBSCRIPTION FEES.  IT ALSO DERIVES REVENUE FROM THE PORTAL

         21   SITE TO WHICH PEOPLE GET SENT FROM THERE.  IT'S A MORE

         22   PROFITABLE OPERATION FOR AOL TO DO THIS ENTIRELY.

         23   Q.  IT IS A DIFFERENCE OF DEGREE.

         24   A.  OH, LOOK, I DON'T WANT TO FENCE WITH YOU OVER WHETHER

         25   IT'S A DIFFERENCE OF DEGREE OR A DIFFERENCE OF KIND, BUT I
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          1   WOULD CERTAINLY SUGGEST THAT ALL WE'RE DOING IS TALKING

          2   ABOUT THE FACT THAT NETSCAPE DIDN'T GO OUT OF THE BROWSER

          3   BUSINESS ALTOGETHER WHEN THE BROWSER BECAME FREE.

          4   Q.  OKAY.  YOU WERE ASKED BY MR. BOIES TWO DAYS AGO ABOUT

          5   THE CONCEPT OF A LIMIT PRICE.  DO YOU RECALL BEING ASKED

          6   THAT?

          7   A.  EVEN AT THE LENGTH OF TWO DAYS, I CAN REMEMBER THAT.

          8   Q.  AND THAT CONCEPT DOES NOT APPEAR IN YOUR WRITTEN DIRECT

          9   TESTIMONY; IS THAT CORRECT?

         10   A.  I HAVE NO IDEA.  THAT I DON'T KNOW.  IT COULD.

         11   Q.  IT WAS ESSENTIALLY THE CONCEPT YOU EXPLAINED TO YOUR

         12   DINNER GUESTS WHO WANTED TO KNOW WHY WINDOWS DOESN'T COST

         13   $5,000?

         14   A.  NO.

         15   Q.  OH, I'M SORRY.  I THOUGHT THAT'S THE CONTEXT IN WHICH

         16   YOUR LIMIT-PRICING DISCUSSION WAS DESCRIBED.

         17             WELL, LET ME ASK YOU A SIMPLE QUESTION.  DOES

         18   MICROSOFT CHARGE A LIMIT PRICE FOR WINDOWS 98?

         19   A.  THAT'S NOT AN EASY QUESTION.  AMONG THE THINGS I BELIEVE

         20   INFLUENCED MICROSOFT'S CHOICE OF PRICE FOR WINDOWS 98 ARE

         21   SOME ASPECTS OF LIMIT-PRICING.  AND THERE I BELIEVE IT TO BE

         22   TRUE THAT THE PRINCIPAL ASPECT OF LIMIT-PRICING HAS TO DO

         23   WITH THE PREVENTION OF THE SHIPPING OF NAKED MACHINES.  NOW,

         24   THAT IS A FORM OF LIMIT-PRICING, FOR THE REASONS I TALKED

         25   ABOUT YESTERDAY.
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          1   Q.  YOU DID NOT TESTIFY THEN THAT THE REASON MICROSOFT

          2   CHARGES THE PRICE IT CHARGES WAS TO DETER LONG-TERM ENTRY?

          3   A.  I DON'T REMEMBER TESTIFYING TO THAT.  IF YOU WANT TO ASK

          4   ME THAT QUESTION HEAD-ON, I WILL TELL YOU.

          5   Q.  DO YOU BELIEVE MICROSOFT CHOOSES THE PRICE OF WINDOWS 98

          6   TO DETER LONG-TERM ENTRY?

          7   A.  MICROSOFT CHOOSES THE PRICE OF WINDOWS 98, AS IT CHOOSES

          8   ITS OTHER PRICES AND OTHER ACTIONS, WITH A CONSIDERATION, I

          9   ASSUME, FOR THE LONG-RUN.  AMONG THAT MAY BE THE QUESTION OF

         10   LONG-TERM ENTRY.

         11             I DO NOT BELIEVE THAT THE QUESTION OF LONG-TERM

         12   ENTRY -- IF BY THAT YOU MEAN OF OTHER OPERATING SYSTEMS --

         13   IS, HOW SHALL WE SAY, AT THE FOREFRONT OF THE MICROSOFT

         14   CORPORATE MIND.

         15   Q.  MR. BOIES --

         16   A.  WE OUGHT NOT TO TALK OF THINGS LIKE THE CORPORATE MIND.

         17   THIS IS NOT A STATEMENT ABOUT MICROSOFT.

         18   Q.  OKAY.  MR. BOIES ASKED YOU A SERIES OF QUESTIONS, SIR,

         19   ABOUT THE BASES FOR YOUR OPINION THAT MICROSOFT HAS MONOPOLY

         20   POWER IN THE MARKET AS YOU'VE DEFINED IT FOR P.C. OPERATING

         21   SYSTEMS.  AND ONE OF THE CONCEPTS HE ASKED YOU ABOUT WAS THE

         22   CONCEPT OF PRICE DISCRIMINATION.  DO YOU REMEMBER BEING

         23   ASKED ABOUT THAT SUBJECT?

         24   A.  YES.

         25   Q.  AND IT IS YOUR OPINION THAT MICROSOFT ENGAGES IN PRICE
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          1   DISCRIMINATION?

          2   A.  YES.

          3   Q.  AND ONE OF THE THINGS YOU SAID ON THIS TOPIC WAS THAT

          4   MICROSOFT CHARGES A REMUNERATIVE PRICE TO SOME OEM'S AND A,

          5   QUOTE, MORE-THAN-REMUNERATIVE PRICE TO OTHERS.

          6   A.  NOT QUITE.

          7   Q.  OKAY.  LET ME JUST CAUTION YOU AGAIN, WITHOUT TALKING

          8   ABOUT SPECIFICS OF NUMBERS OR OEM'S.

          9   A.  THAT'S FINE.

         10   Q.  DID I MISUNDERSTAND YOUR TESTIMONY, SIR?

         11   A.  SLIGHTLY.

         12   Q.  PLEASE?

         13   A.  WHAT I SAID WAS THAT PRICE DISCRIMINATION -- THE FACT OF

         14   PRICE DISCRIMINATION SUGGESTS THAT IF MICROSOFT IS CHARGING

         15   A REMUNERATIVE PRICE TO THE LOWEST -- THE OEM THAT GETS THE

         16   LOWEST PRICE, THEN IT IS CHARGING A MORE-THAN-REMUNERATIVE

         17   PRICE TO OTHER OEM'S.  IT COULD BE CHARGING A

         18   MORE-THAN-REMUNERATIVE PRICE TO THE LOWEST AS WELL.

         19   Q.  AND IS THERE A TECHNICAL DEFINITION FOR "MORE THAN

         20   REMUNERATIVE" IN THE ECONOMICS LITERATURE?

         21   A.  YES.

         22   Q.  COULD YOU GIVE ME THE DEFINITION, PLEASE?

         23   A.  I DON'T KNOW THAT ANYBODY HAS PHRASED IT IN THE WORDS

         24   "REMUNERATIVE," BUT I CAN TELL YOU WHAT IT CORRESPONDS TO.

         25             YES, A PRICE THAT BRINGS IN WHAT ONE MIGHT CALL
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          1   SUPERNORMAL PROFITS.  I CAN DEFINE SUPERNORMAL PROFITS IF

          2   YOU WANT.

          3   Q.  PLEASE DO IN THIS CONTEXT, OR AS IT WOULD APPLY IN THIS

          4   CONTEXT.

          5   A.  IN GENERAL -- LET ME BEGIN BY DEFINING "NORMAL PROFITS."

          6   SUPERNORMAL PROFITS ARE BIGGER.  NORMAL PROFITS, AS I AM

          7   USING THE TERM, ARE THE PROFITS WHICH ARE JUST SUFFICIENT TO

          8   KEEP CAPITAL INVESTED IN THE BUSINESS.  LET ME BE PERHAPS A

          9   LITTLE LESS CRYPTIC ABOUT THAT.

         10             IF I WERE INVESTING -- IF I RAN A BUSINESS, AND ON

         11   MY INVESTED CAPITAL, THE BUSINESS BROUGHT IN 1 PERCENT PER

         12   YEAR, THEN I COULD EITHER SAY IN ECONOMIC TERMS, WHICH IS

         13   WHAT I WOULD PREFER TO DO, THAT I WAS NOT EARNING A PROFIT;

         14   I WAS EARNING A LOSS, OR THAT I WAS NOT EARNING NORMAL

         15   PROFITS, IF I WANTED TO PHRASE IT IN THAT FORM.

         16             THAT WOULD BE BECAUSE I CAN EARN MORE THAN 1

         17   PERCENT A YEAR, IN THIS CASE ON A PERFECTLY SAFE INVESTMENT.

         18   I COULD TAKE THE MONEY OUT AND PUT IT IN A SAVINGS ACCOUNT,

         19   OR I COULD TAKE IT OUT AND PUT IT IN THE BANK AND EARN MORE.

         20   SO, PROPERLY UNDERSTOOD, I'M HAVING A LOSS IN THIS BUSINESS.

         21             NOW, NORMAL PROFITS GENERALLY MEAN PROFITS

         22   EQUIVALENT TO WHAT CAN GENERALLY BE EARNED ON THE OUTSIDE

         23   WITH AN APPROPRIATE ADJUSTMENT FOR RISK.  SUPERNORMAL

         24   PROFITS ARE PROFITS ABOVE THAT.

         25   Q.  OKAY.  NOW, ARE YOU FAMILIAR WITH ANY CURRENT TEXTBOOK
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          1   ON INDUSTRIAL ORGANIZATION ECONOMICS THAT SUGGESTS THAT THE

          2   ABILITY TO PRICE DISCRIMINATE SHOULD BE DEEMED AS EVIDENCE

          3   OF THE EXISTENCE OF MONOPOLY POWER?

          4   A.  I DON'T AT THE MOMENT RECALL, BUT THAT'S BECAUSE I

          5   HAVEN'T LOOKED AT THE TEXTBOOKS ON THIS POINT. I AM

          6   CERTAINLY NOT, BY ANY MEANS, THE FIRST PERSON TO SAY THAT.

          7   Q.  OKAY.  NOW, YOUR OPINION AS YOU'VE PHRASED IT TO

          8   MR. BOIES, I BELIEVE, WAS THAT THE FACT THAT YOU SAY

          9   MICROSOFT PRICE DISCRIMINATES MEANS THAT IT HAS, QUOTE, SOME

         10   MARKET POWER.  IS THAT YOUR OPINION OR DO YOU BELIEVE IT

         11   INDICATES THAT MICROSOFT HAS MONOPOLY POWER?

         12   A.  WELL, ONE, I BELIEVE THAT MICROSOFT HAS MONOPOLY POWER.

         13   TWO, I DON'T REMEMBER THE PHRASEOLOGY THAT I USED IN TALKING

         14   TO MR. BOIES.

         15   Q.  WOULD YOU LIKE TO SEE A TRANSCRIPT?

         16   A.  NO, THAT'S OKAY.  BUT, THREE, MONOPOLY POWER IS A HIGH

         17   DEGREE -- HIGH AND SUSTAINED DEGREE OF MARKET POWER.  AND

         18   WHEN ASKED THE QUESTION WHAT MAKES ME -- WHAT ARE THE BASES

         19   FOR MY OPINION THAT MICROSOFT HAS MONOPOLY POWER, THE FIRST

         20   THING I'M GOING TO DO IS TO ASK WHAT MAKES ME BELIEVE THAT

         21   MICROSOFT HAS MARKET POWER.  SO I DON'T SEE THAT THIS IS

         22   MUCH OF A DIFFERENCE.

         23   Q.  AND IN USING THE PHRASE "MARKET POWER," ARE YOU USING IT

         24   AS IT'S TYPICALLY DEFINED AS, I UNDERSTAND IT, MEANING THE

         25   ABILITY TO PRICE ABOVE MARGINAL COST?
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          1   A.  THAT IS -- YOU HAVE TO BE CAREFUL ABOUT "TYPICALLY

          2   DEFINED."  I'M NOT USING IT IN THAT SENSE.

          3   Q.  OKAY.  WELL, TELL ME HOW YOU'RE USING THE PHRASE "MARKET

          4   POWER" THEN.

          5   A.  YES.  IT'S THE ABILITY TO EARN -- AND THERE'S A REASON

          6   WHY ONE WOULDN'T WANT TO USE IT IN THAT SENSE IN THIS

          7   INDUSTRY; IT WOULDN'T MAKE ANY SENSE.  IF WE MEAN SHORT-RUN

          8   MARGINAL COSTS, THEN ALMOST ANY POSITIVE PRICE WOULD BE

          9   ABOVE MARGINAL COSTS, AND THAT WOULDN'T BE MONOPOLY POWER.

         10             PRICING ABOVE LONG-RUN MARGINAL COSTS, HOWEVER,

         11   WOULD BE A DIFFERENT MATTER.  ONE CAN DISCUSS THIS IN A WAY

         12   THAT MAKES THAT COME OUT, BUT I THINK THE SHORT ANSWER TO

         13   YOUR QUESTION IS PRICING IN A WAY THAT BRINGS IN SUPERNORMAL

         14   PROFITS WITHOUT HAVING THE BUSINESS BID AWAY.

         15   Q.  NOW, YOU WOULD AGREE, WOULD YOU NOT, THAT THE REVENUE

         16   THAT MICROSOFT RECEIVES IN LICENSING WINDOWS OPERATING

         17   SYSTEM PRODUCTS REFLECTS INDIVIDUAL BUSINESS NEGOTIATIONS?

         18   A.  YES.

         19   Q.  AND THAT THOSE NEGOTIATIONS CONCERN A LARGE NUMBER OF

         20   FACTORS IN ADDITION TO PRICE?

         21   A.  YES.

         22   Q.  AND THAT THE RATES TO WHICH COMPANIES ULTIMATELY AGREE

         23   MAY REFLECT ANY NUMBER OF FACTORS OTHER THAN MICROSOFT'S

         24   ALLEGED MONOPOLY POWER, CORRECT?

         25   A.  I DON'T KNOW ABOUT ANY NUMBER OF FACTORS.  IT REFLECTS

                                                                              28

          1   OTHER FACTORS.

          2   Q.  ARE YOU FAMILIAR WITH CARLTON AND PERLOFF'S TEXT ON

          3   MODERN INDUSTRIAL ORGANIZATION?

          4   A.  I KNOW YOU'RE GOING TO GET AWFULLY TIRED OF THIS, BUT

          5   BOTH OF THEM WERE MY THESIS STUDENTS, TOO.

          6   Q.  WELL, THAT SHOULD MAKE THE SECOND QUESTION EASIER, I

          7   HOPE.

          8   A.  AM I FAMILIAR WITH THE TEXT?  NO.  I HAVE SEEN THE TEXT.

          9   Q.  DO YOU REGARD THEM AS COMPETENT PROFESSIONALS IN THE

         10   ECONOMICS FIELD?

         11   A.  I HAVE A REALLY FUNNY STORY THAT GOES WITH THAT

         12   QUESTION, BUT I THINK PERHAPS I WON'T TELL IT ON THE RECORD.

         13   Q.  I WAS GOING TO SAY, UNLESS YOU WANT IT ON THE RECORD

         14   FOREVER, PERHAPS WE'LL DO IT OFF-LINE.

         15   A.  IT'S REALLY HIGHLY AMUSING AND HIGHLY APPROPRIATE.

         16   YOU'VE REMINDED ME OF MY FATHER, BUT -- NOT YOU PERSONALLY.

         17   Q.  ANYWAY --

         18   A.  ANYWAY, I REGARD -- LET ME BE CLEAR ABOUT THIS.  I AM

         19   PROUD TO HAVE HAD THEM BOTH AS STUDENTS.  I HAVE NOT

         20   FOLLOWED JEFFREY PERLOFF'S CAREER AS CLOSELY AS I HAVE

         21   DENNIS CARLTON'S.  AND I DON'T MEAN TO SLIGHT JEFF PERLOFF

         22   WHEN I PRAISE DENNIS CARLTON, BECAUSE I HAVE NOTHING BAD TO

         23   SAY ABOUT PERLOFF.  DENNIS CARLTON I REGARD AS A HIGHLY

         24   SKILLED AND RATHER IMPORTANT PRACTITIONER OF INDUSTRIAL

         25   ORGANIZATION.
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          1             MR. LACOVARA:  YOUR HONOR, I WOULD LIKE TO OFFER

          2   AT THIS TIME AS DEFENDANT'S EXHIBIT 2271, THE CHAPTER OF THE

          3   TEXT ENTITLED "MODERN INDUSTRIAL ORGANIZATION," SECOND

          4   EDITION, BY DENNIS W. CARLTON OF THE UNIVERSITY OF CHICAGO

          5   AND JEFFREY M. PERLOFF OF THE UNIVERSITY OF CALIFORNIA,

          6   BERKELEY.

          7             I AM OFFERING INTO EVIDENCE THE ENTIRETY OF

          8   CHAPTER 11, WHICH IS ENTITLED "PRICE DISCRIMINATION."

          9             MR. BOIES:  I ASSUME THAT WE CAN HAVE THE RIGHT TO

         10   ADD ADDITIONAL PORTIONS OF THIS BOOK IF WE THINK THEY ARE

         11   RELEVANT.  IF THAT IS SO, I HAVE NO OBJECTION.

         12             MR. LACOVARA:  THAT IS CERTAINLY, MR. BOIES'

         13   RIGHT.

         14             THE COURT:  SO CONDITIONED, DEFENDANT'S 2271 IS

         15   ADMITTED.

         16                                   (WHEREUPON, DEFENDANT'S

         17                                   EXHIBIT NUMBER 2271 WAS

         18                                   RECEIVED IN EVIDENCE.)

         19   BY MR. LACOVARA:

         20   Q.  NOW, DR. FISHER, IN YOUR BOOK ON THE IBM CASE, FOLDED,

         21   SPINDLED AND MUTILATED, YOU WROTE, QUOTE, "PRICE

         22   DISCRIMINATION DOES NOT SHOW MONOPOLY POWER, ALTHOUGH IT MAY

         23   SHOW SOME MARKET POWER."

         24             DO YOU REMEMBER THAT?

         25   A.  YES.

                                                                              30

          1   Q.  OKAY.

          2             MR. LACOVARA:  YOUR HONOR, I WOULD LIKE TO

          3   INTRODUCE AS DEFENDANT'S EXHIBIT 2270, THE EXCERPT FROM THE

          4   BOOK, FOLDED, SPINDLED, AND MUTILATED BY FRANKLIN FISHER AND

          5   OTHERS, SPECIFICALLY PAGE 213.  AND I'D OFFER IT AGAIN,

          6   SUBJECT TO THE CONDITION THAT MR. BOIES ARTICULATED A MOMENT

          7   AGO.

          8             MR. BOIES:  ON THAT BASIS, NO OBJECTION, YOUR

          9   HONOR.

         10             THE COURT:  DEFENDANT'S 2270 IS ADMITTED, SO

         11   CONDITIONED.

         12                                   (WHEREUPON, DEFENDANT'S

         13                                   EXHIBIT NUMBER 2270 WAS

         14                                   RECEIVED IN EVIDENCE.)

         15   BY MR. LACOVARA:

         16   Q.  DR. FISHER, CAN YOU NAME A SINGLE SOFTWARE VENDOR THAT

         17   DOES NOT PRICE DISCRIMINATE AS YOU WOULD USE THE TERM?

         18             THE COURT:  ASK THAT AGAIN, WOULD YOU, PLEASE?

         19   BY MR. LACOVARA:

         20   Q.  CAN YOU NAME A SINGLE SOFTWARE VENDOR THAT DOES NOT

         21   PRICE DISCRIMINATE, AS YOU WOULD USE THE TERM?

         22   A.  I DON'T KNOW ON THE WHOLE WHETHER THEY DO OR NOT.  IT

         23   ISN'T THAT I CAN'T -- HOW SHALL I PUT IT?  IT ISN'T THAT I

         24   AM MENTALLY GOING THROUGH SOFTWARE VENDORS AND CHECKING OFF

         25   THE ONES THAT PRICE DISCRIMINATE AND TRYING TO FIND ANOTHER.
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          1   IT'S THAT -- IT'S MY GENERAL BELIEF THAT THIS IS NOT -- THIS

          2   MAY OR MAY NOT BE A WIDESPREAD PRACTICE TO SOME EXTENT.  I

          3   JUST DON'T KNOW.

          4   Q.  YOU HAVEN'T COMPARED THE LEVEL, THAT YOU PURPORT TO

          5   OBSERVE, OF PRICE DISCRIMINATION ON MICROSOFT'S PART, WITH

          6   OTHER SOFTWARE VENDORS IN THE WAY THEY PRICE THEIR

          7   OFFERINGS; IS THAT A FAIR STATEMENT?

          8   A.  THAT IS A FAIR STATEMENT.

          9   Q.  BUT WE DO KNOW THAT NETSCAPE PRICE DISCRIMINATED, DO WE

         10   NOT?

         11   A.  BETWEEN?

         12   Q.  WELL, WE KNOW THAT IT GAVE ITS SOFTWARE AWAY FREE TO

         13   COLLEGES AND UNIVERSITIES AND NONPROFITS, CORRECT?

         14   A.  OH, I'M SORRY.  THAT'S NOT PRICE DISCRIMINATION IN THE

         15   SAME SENSE AS THIS.

         16   Q.  OKAY.  WE KNOW THAT IT WAS -- NETSCAPE SOFTWARE WAS

         17   EFFECTIVELY FREE TO MANY INDIVIDUALS, CORRECT?

         18   A.  THE INDIVIDUALS, EXCEPT FOR THE EDUCATIONAL ONES, GOT

         19   THE SAME DEAL.  THEY WERE GIVEN THE SOFTWARE AND THEY WERE

         20   ASKED TO PAY FOR IT.

         21   Q.  WELL, WE KNOW THAT NETSCAPE CHARGED VARYING PRICES TO

         22   DIFFERENT ISP'S AND DIFFERENT OEM'S, BECAUSE MR. BARKSDALE

         23   TESTIFIED TO THAT, DIDN'T HE?

         24   A.  WELL, CHARGING DIFFERENT PRICES TO DIFFERENT ISP'S IS

         25   NOT, I THINK, THE SAME THING.  CHARGING TO DIFFERENT OEM'S
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          1   IS MORE INTERESTING.  I DON'T REMEMBER THAT.

          2   Q.  AND MR. BARKSDALE TESTIFIED, I BELIEVE, THAT NETSCAPE

          3   HAD A TIERED SYSTEM.  DEPENDING ON THE VOLUME, THEY CHARGED

          4   DIFFERENT PRICES TO DIFFERENT OEM'S.

          5   A.  I DON'T REMEMBER THAT.

          6   Q.  OKAY.

          7   A.  IT MAY, IN FACT, BE TRUE.

          8   Q.  AND, INDEED, NETSCAPE SHIPPED ITS BROWSING SOFTWARE TO

          9   SOME OEM'S AT A NEGATIVE PRICE, BECAUSE IT GAVE THEM A

         10   BOUNTY FOR PEOPLE WHO USE THE DIAL-UP KIT THAT WAS IN EXCESS

         11   OF THE COST TO THE OEM OF LICENSING THE SOFTWARE; ISN'T THAT

         12   RIGHT?

         13   A.  I ALSO DON'T REMEMBER THAT.  THAT MAY ALSO BE TRUE.

         14   Q.  OKAY.

         15   A.  THE CONCLUSION TO DRAW FROM ALL OF THAT, I THINK IN

         16   THESE TERMS, IS THAT OVER SOME PERIOD NETSCAPE HAD SOME

         17   MARKET POWER.

         18   Q.  NOW, YOU WOULD AGREE, WOULD YOU NOT, THAT TO SOME EXTENT

         19   THE VARIATION IN PRICES THAT YOU OBSERVED REFLECTED THE

         20   BARGAINING POWER AND BARGAINING SKILL OF THE OEM'S; WOULD

         21   YOU NOT?

         22   A.  YES, BUT I DON'T -- I WOULD -- HOW SHALL I PUT IT?  I

         23   DON'T WANT TO COME OUT VERY STRONGLY ON THIS.  IT IS NOT MY

         24   VIEW THAT THAT IS THE PRINCIPAL REASON FOR THE VARIATION.

         25   Q.  WELL, WERE YOU PRESENT IN THE COURTROOM WHEN COMPAQ'S

                                                                              33

          1   COUNSEL, MR. COSTON, DESCRIBED CERTAIN DOCUMENTS, NAMELY THE

          2   DOCUMENTS THAT HE SAID REVEALED, QUOTE, "INTERNAL COMPAQ

          3   NEGOTIATING STRATEGIES FOR HOW TO GET THE BEST DEAL WITH

          4   MICROSOFT"?

          5             I'M QUOTING THE MONDAY TRANSCRIPT AT PAGE 15 IN

          6   THE MORNING.

          7   A.  YES, I WAS.

          8   Q.  AND DID YOU TAKE A LOOK AT THOSE DOCUMENTS IN COMING TO

          9   YOUR OPINION THAT THE PRICE DISCRIMINATION THAT YOU PURPORT

         10   TO OBSERVE REFLECTED MICROSOFT'S MARKET POWER?

         11   A.  I HAVE SEEN A COUPLE OF THOSE DOCUMENTS.  I DON'T THINK

         12   I'VE SEEN THEM ALL.

         13   Q.  DID YOU SEE DOCUMENTS FROM OTHER OEM'S?

         14   A.  YOU MEAN INTERNAL DOCUMENTS DESCRIBING THEIR

         15   BARGAINING -- WHAT THEY WANTED FROM MICROSOFT?

         16   Q.  YES.

         17   A.  POSSIBLY.  I DON'T REMEMBER.

         18   Q.  DO YOU RECALL ASKING FOR SUCH DOCUMENTS BEFORE YOU CAME

         19   TO YOUR OPINION THAT THE PRICE DISCRIMINATION THAT YOU

         20   PURPORT TO OBSERVE REFLECTED MICROSOFT'S MARKET POWER?

         21   A.  NO.

         22   Q.  OKAY.  WOULD YOU AGREE --

         23   A.  AND -- I'M SORRY.

         24   Q.  PLEASE.  IF YOU'RE NOT FINISHED, PLEASE FINISH.

         25   A.  IT WOULDN'T HAVE CHANGED MY VIEW THAT SOME OF THAT PRICE

                                                                              34

          1   DISCRIMINATION REPRESENTS MARKET POWER.

          2   Q.  PRECISELY HOW MUCH?

          3   A.  YOU CAN'T TELL HOW MUCH.

          4   Q.  OKAY.  AND CAN YOU COME TO AN INFORMED JUDGMENT WITHOUT

          5   KNOWING WHAT'S COMMON IN THE INDUSTRY AND KNOWING WHAT OTHER

          6   FIRMS DO AND KNOWING WHAT THE OTHER SIDE OF ALL THESE

          7   INDIVIDUAL BARGAINS WAS PLANNING OR WAS LOOKING FOR?

          8   A.  WELL, I THINK THE BRIEF ANSWER TO ALL THAT SET OF

          9   QUESTIONS IS "YES."

         10   Q.  OKAY.  NOW, YOU -- I'M SORRY.  I'M NOT SURE WHAT THE

         11   ANSWER IS FROM YOUR PRIOR TESTIMONY.  HAVE YOU READ THE

         12   LICENSE AGREEMENTS BETWEEN MICROSOFT AND, SAY, THE TEN

         13   LARGEST OEM'S?

         14   A.  I HAVE READ -- I DON'T REMEMBER HOW MANY I HAVE READ.

         15   I'VE READ SEVERAL.

         16   Q.  NOW, WOULD YOU REGARD AS A FAIR STATEMENT THAT THERE IS

         17   SUBSTANTIAL VARIATION IN THE CONTRACT LANGUAGE ACROSS THE

         18   AGREEMENTS THAT YOU HAVE READ?

         19   A.  THERE IS CERTAINLY SOME VARIATION, YES.

         20   Q.  AND TO THE EXTENT THAT YOU HAVE KNOWLEDGE OF BUSINESS

         21   NEGOTIATIONS GENERALLY, DO YOU BELIEVE IT TO BE THE CASE

         22   THAT SOME BUSINESSES NEGOTIATE HARDER ON NON-PRICE TERMS AND

         23   ARE WILLING TO GIVE A CONCESSION ON PRICE TERMS?

         24   A.  YES.

         25   Q.  AND IF THAT WERE THE CASE THAT SOME OEM'S FOCUSED
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          1   TRADITIONALLY, OR SPECIFICALLY IN THE LICENSES YOU LOOKED

          2   AT, AT NON-PRICE CONCESSIONS FROM MICROSOFT, SOME OF WHAT

          3   YOU CALL PRICE DISCRIMINATION WOULD BE ATTRIBUTABLE TO OEM

          4   NEGOTIATING STRATEGY OR WHAT THE OEM'S VALUED; ISN'T THAT

          5   TRUE?

          6   A.  THAT IS TRUE, BUT I DON'T BELIEVE THAT THAT, IN FACT,

          7   ACCOUNTS FOR IT.

          8   Q.  YOU DID AGREE -- AGAIN WITHOUT SPECIFICS -- WHEN I WAS

          9   EXAMINING YOU IN THE CLOSED SESSION TWO DAYS AGO, THAT SOME

         10   AMOUNT OF THE VARIATION YOU OBSERVED REFLECTED BUSINESS

         11   DECISIONS THAT THE OEM'S MAKE?

         12   A.  YES.

         13   Q.  AND YOU TESTIFIED --

         14   A.  YES.  I WANT TO BE -- WE ALL WANT TO BE CAREFUL ABOUT

         15   THIS.  I MEAN -- I'M TALKING ABOUT THE CONFIDENTIALITY

         16   ISSUE.

         17             ALL RIGHT.  LET ME PUT IT THIS WAY.  YES, I AGREE

         18   TO THAT, BUT, YES, IT IS MANIFEST -- AND I DON'T WANT TO GO

         19   INTO THE DETAILS OF WHY IT IS MANIFEST BECAUSE OF THE

         20   CONFIDENTIALITY ISSUE.  IT IS MANIFEST THAT THAT CANNOT BE

         21   ALL OF IT.

         22   Q.  THAT CANNOT BE ALL OF IT.  AND, IN FACT, YOU TESTIFIED

         23   THAT YOU DID NOT ATTEMPT TO QUANTIFY EXACTLY HOW MUCH OF

         24   WHATEVER THE "IT" IS COULD BE EXPLAINED BY BUSINESS

         25   DECISIONS; ISN'T THAT TRUE?

                                                                              36

          1   A.  I DON'T THINK YOU CAN QUANTIFY THAT.  I THINK THAT'S

          2   WHAT I TESTIFIED TO THEN.

          3   Q.  NOW, DO YOU HAVE SOME FAMILIARITY WITH ACCOUNTING AND

          4   BOOKKEEPING?

          5   A.  THE DEBIT SIDE IS THE ONE NEAR THE WINDOW.

          6   Q.  THAT PUTS YOU A HALF STEP AHEAD OF ME.

          7   A.  WELL, IT MAY DEPEND WHERE YOUR WINDOW IS.  I HAVE SOME

          8   FAMILIARITY WITH IT, YES.

          9   Q.  LET ME UNDERSTAND.  DO YOU UNDERSTAND THAT IF AN

         10   ERRONEOUS BOOKKEEPING ENTRY IS MADE IN ONE PERIOD AND THEN

         11   CORRECTED IN ANOTHER PERIOD, THERE'S NO REAL CHANGE; IT'S

         12   JUST A WASH, CORRECT?

         13   A.  WELL, LET ME PHRASE THAT PERHAPS A LITTLE BIT MORE

         14   PRECISELY.  IT IS CERTAINLY POSSIBLE TO HAVE CIRCUMSTANCES

         15   IN WHICH AN ERRONEOUS ENTRY IS MADE IN ONE PERIOD, CORRECTED

         16   IN ANOTHER PERIOD, AND, IN FACT, THERE IS NO CHANGE.

         17   Q.  OKAY.  AND IF THERE WERE SUCH ERRORS IN THE DATA THAT

         18   YOU EXAMINED, YOU'D WANT TO KNOW ABOUT IT BECAUSE YOU

         19   WOULDN'T WANT TO CALL SOMETHING A PRICE CHANGE THAT REALLY

         20   WAS NOT, IN FACT, A PRICE CHANGE, CORRECT?

         21   A.  YES.  I DO KNOW SOMETHING ABOUT THIS IN THESE DATA.

         22   Q.  OKAY.  DO YOU KNOW WHETHER THE PEOPLE WHO ARE COLLECTING

         23   THE DATA WERE INFORMED THAT THERE WERE ACCOUNTING AND

         24   BOOKKEEPING ERRORS IN THE DATA?

         25   A.  I DO NOT KNOW THAT EXPLICITLY, BUT I DO KNOW THAT IT IS
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          1   MANIFEST ON THE FACE OF THE DATA THAT THERE ARE SOME MINOR

          2   ERRORS IN SOME PLACES.

          3   Q.  OKAY.  WERE THERE ANY SIGNIFICANT ERRORS -- AGAIN,

          4   WITHOUT GIVING THE NAME -- FOR ANY OEM'S THAT YOU STUDIED?

          5   A.  IT DEPENDS WHAT YOU MEAN BY "SIGNIFICANT."  THERE ARE

          6   WHAT APPEAR TO BE -- THERE ARE WHAT APPEAR TO BE ERRORS IN

          7   THE REPORTING OF -- I THINK I CAN SAY THIS MUCH.  FOR A

          8   COUPLE OF OEM'S, THERE ARE WHAT APPEAR TO BE SOME ERRORS IN

          9   REPORTING ON THE WINDOWS 98 PAYMENTS IN THE THIRD QUARTER OF

         10   1998.

         11   Q.  OKAY.  NOW -- AND DID YOU CORRECT FOR THOSE?

         12   A.  NO, BUT MY TESTIMONY WOULD CERTAINLY NOT BE AFFECTED BY

         13   CORRECTING FOR IT.

         14   Q.  DID THE CHARTS THAT YOU PRESENTED CORRECT FOR THE

         15   ACCOUNTING ERRORS?

         16   A.  NO, BUT THE CHARTS -- FOR THE USE THAT I MADE OF THEM,

         17   THE CHARTS, IN A RATHER IMPORTANT RESPECT, WOULD ALMOST

         18   CERTAINLY HAVE LOOKED -- HOW SHALL I -- MORE THE WAY I

         19   CHARACTERIZED THEM THAN NOT.

         20   Q.  OKAY.

         21   A.  AND THE ERRORS IN QUESTION AFFECT THE CHARTS IN QUITE A

         22   SMALL WAY.

         23   Q.  NOW, IF ERRORS HAD BEEN BROUGHT TO THE ATTENTION OF THE

         24   PEOPLE WHO WERE GATHERING DATA FOR YOU, YOU WOULD HAVE

         25   EXPECTED THEM TO TELL YOU ABOUT ALL THE ERRORS; IS THAT
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          1   CORRECT?

          2   A.  IN THE FIRST PLACE, THE ERRORS THAT I KNOW OF -- THESE

          3   ARE MICROSOFT'S RECORDS.  I DON'T THINK MICROSOFT BROUGHT

          4   THIS -- THESE THINGS TO THE ATTENTION OF THE PEOPLE WHO WERE

          5   DOING IT.  THE PEOPLE WHO WERE ANALYZING FOR ME LOCATED THE

          6   ERRORS I'VE JUST DESCRIBED AND DID BRING THEM TO MY

          7   ATTENTION.

          8   Q.  NOW, YOU ALSO TESTIFIED IN RESPONSE TO SOME QUESTIONS

          9   FROM MR. BOIES THAT MICROSOFT HAS RAISED THE PRICES OF ITS

         10   OPERATING SYSTEM OVER TIME, CORRECT?

         11   A.  YES.

         12   Q.  AND THAT WAS, IN YOUR OPINION, ANOTHER INDICATOR THAT

         13   MICROSOFT HAD MONOPOLY POWER IN WHAT YOU HAVE CALLED THE

         14   "P. C. OPERATING SYSTEM MARKET."

         15   A.  WELL, I DON'T REMEMBER WHETHER I SAID THAT, BUT IT'S

         16   CERTAINLY CONSISTENT WITH THAT OPINION.

         17   Q.  OKAY.

         18             MR. LACOVARA:  NOW, I WOULD LIKE TO OFFER INTO

         19   EVIDENCE, YOUR HONOR, DEFENDANTS' EXHIBIT 2119, WHICH IS

         20   ANOTHER EXCERPT FROM DR. FISHER'S BOOK, PAGE 139 OF THE BOOK

         21   FROM THE CHAPTER THAT YOU ENTITLED, "INNOVATIVE

         22   COMPETITION."

         23             THE WITNESS:  I HOPE YOU BOUGHT A COPY.

         24             MR. LACOVARA:  IF I MAY TELL A -- I DON'T KNOW IF

         25   IT'S A FUNNY STORY.  I TRIED.  THE BOOK IS OUT OF PRINT.
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          1             THE WITNESS:  WELL, DID YOU TRY THE M.I.T. PRESS

          2   DIRECTLY?

          3             MR. LACOVARA:  WE DID, INDEED.

          4             THE WITNESS:  I'M VERY SORRY TO HEAR IT.  I DON'T

          5   GET ANY ROYALTIES FROM THIS, ANYHOW, BUT -- WELL, IT HAD A

          6   GOOD RUN FOR 17 YEARS.

          7             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          8             THE COURT:  DEFENDANT'S 2119 IS ADMITTED.

          9                                   (WHEREUPON, DEFENDANT'S

         10                                   EXHIBIT NUMBER 2119 WAS

         11                                   RECEIVED IN EVIDENCE.)

         12   BY MR. LACOVARA:

         13   Q.  NOW, I'D LIKE TO CALL YOUR ATTENTION TO SOMETHING ON

         14   PAGE 139, THE TEXT IMMEDIATELY AFTER THE HEADING, "THE

         15   COMPARISON OF PRICE AND PERFORMANCE."

         16             AND YOU SAY "WITH A PRODUCT AS MULTIDIMENSIONAL

         17   AND COMPLEX AS A COMPUTER SYSTEM (OR EVEN AN INDIVIDUAL BOX)

         18   PRICE COMPARISONS ARE VERY DIFFICULT TO MAKE.  YET PRICE BY

         19   ITSELF MEANS NOTHING; IT IS PRICE ADJUSTED FOR THE QUALITY

         20   OF THE PRODUCT THAT MATTERS.  IN PRACTICE, FULL QUALITY

         21   ADJUSTMENT IS NOT POSSIBLE BECAUSE OF THE COMPLEXITY OF THE

         22   PRODUCTS INVOLVED."

         23             DO YOU SEE THAT?

         24   A.  I CERTAINLY DO.

         25   Q.  DO YOU STILL REMAIN OF THAT GENERAL OPINION?
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          1   A.  I CERTAINLY DO, BUT MICROSOFT RAISED THE PRICE OF

          2   WINDOWS 95 --

          3   Q.  OKAY.

          4   A.  -- WHEN WINDOWS 98 CAME OUT?

          5   Q.  I WOULD LIKE TO SEPARATE THAT OUT, BECAUSE WE TALKED

          6   ABOUT THAT IN THE CLOSED SESSIONS.  BUT, OTHERWISE, I WOULD

          7   LIKE TO TALK ABOUT THE CONCEPT OF PRICE INCREASES AND ASK

          8   YOU, YOU STILL ADHERE TO THESE OPINIONS?

          9   A.  OH, YES.

         10   Q.  AND YOU TESTIFIED, I BELIEVE, THAT WINDOWS 98, QUOTE,

         11   "DOES MORE THINGS AND DOES OTHER THINGS BETTER THAN

         12   WINDOWS 95."

         13             DO YOU RECALL GIVING THAT TESTIMONY?

         14   A.  I DON'T, BUT IT IS, I BELIEVE, TRUE THAT WINDOWS 98

         15   PRESUMABLY DOES SOME THINGS BETTER.

         16   Q.  AND YOU WOULD CONSIDER IT A HIGHER-VALUE PRODUCT THAN

         17   WINDOWS 95?

         18   A.  WELL, I THINK ONE WANTS TO BE A LITTLE CAREFUL HERE.

         19   THE NATURAL TENDENCY IS TO SAY "YES," BUT ONE DOES WONDER.

         20   IT WOULD BE A HIGHER-VALUE PRODUCT IF THE THINGS THAT IT

         21   DOES ARE VALUED BY CONSUMERS.  AND IT'S NOT -- YOU KNOW, I

         22   DON'T KNOW THAT THAT'S REALLY TRUE.  AND ONE WOULD WONDER, I

         23   THINK, IF THAT'S A HIGHER VALUE PRODUCT, WHY MICROSOFT FOUND

         24   IT NECESSARY TO RAISE THE PRICE OF WINDOWS 95.

         25   Q.  WELL, YOU AND I DISAGREE ON WHETHER MICROSOFT DID RAISE
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          1   THE PRICE OF WINDOWS 95, SO WE'LL JUST HAVE TO LEAVE THAT A

          2   SIDE IN THE PUBLIC SESSION.  BUT LET'S -- LET ME ASK YOU

          3   FROM WINDOWS 95 BACK ONE STEP TO WINDOWS 3.11, WOULD YOU

          4   CONSIDER WINDOWS 95 TO BE A HIGHER-VALUE PRODUCT THAN

          5   WINDOWS 3.11?

          6   A.  WELL, ON THE BASIS OF -- LET ME PUT IT THIS WAY.  YES.

          7   I DON'T THINK THAT'S AN ISSUE AT ALL.  AND I AM NOT EVEN

          8   SURE IT'S AN ISSUE ABOUT WINDOWS 98 VERSUS WINDOWS 95, BUT I

          9   DON'T HAVE ANY DOUBT ABOUT THIS ONE.

         10   Q.  DID YOU ATTEMPT TO PERFORM ANY QUALITY-ADJUSTED PRICE

         11   COMPARISONS?

         12   A.  YES.  BUT I HAVE TO WARN YOU THAT THE KIND OF REALLY

         13   SYSTEMATIC QUALITY ADJUSTMENT THAT CAN BE PERFORMED HERE IS

         14   NOT -- I'M SORRY.  THAT'S GOING TO BE A TERRIBLE SENTENCE;

         15   LET'S ME TRY IT AGAIN.

         16             THERE ARE VARIOUS -- THE ANSWER TO THAT QUESTION

         17   IS "YES."  ON THE OTHER HAND, IT IS NOT POSSIBLE TO DO IT IN

         18   THE SORT OF SERIOUSLY SYSTEMATIC, RIGOROUS WAY THAT IS

         19   SOMETIMES POSSIBLE.

         20   Q.  WELL, DID YOU ATTEMPT TO PUT A VALUE ON ANY OF THE NEW

         21   FEATURES OF WINDOWS 98 IN COMPARING IT TO WINDOWS 95?

         22   A.  NO -- I'M SORRY.  THAT'S WHAT YOU CAN'T DO.

         23   Q.  YOU CANNOT DO THAT?

         24   A.  YOU CAN'T DO IT IN THE WAY THAT I HAVE DONE OVER TIME

         25   AND THE WAY -- THE STANDARD WAY IN THE LITERATURE.
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          1   Q.  OKAY.  DID YOU -- CAN YOU --

          2   A.  AND I'M HAPPY TO TELL YOU WHY.

          3   Q.  WELL, LET ME ASK YOU FIRST THE FOUNDATION AND THEN WE'LL

          4   COME RIGHT BACK TO IT.  DID YOU ATTEMPT TO DO IT WITH ANY

          5   CHANGES BETWEEN MICROSOFT OPERATING-SYSTEM PRODUCTS?

          6   A.  NO.

          7   Q.  CAN YOU TELL ME WHY YOU THINK IT IS NOT POSSIBLE TO DO

          8   THAT SORT OF A COMPARISON?

          9   A.  YES, I CAN.  THIS IS GOING TO BE SLIGHTLY TECHNICAL,

         10   ALTHOUGH I HOPE IT'S NOT OVERLY TECHNICAL.

         11             THE STANDARD WAY IN THE LITERATURE TO DO THINGS

         12   LIKE THIS IS CALLED HEDONIC, H-E-D-O-N-I-C, REGRESSION.

         13   MOST OFTEN DONE FOR CARS.  NOWADAYS DONE FOR COMPUTERS

         14   GENERALLY.  AND IT IS A TECHNIQUE WHICH LOOKS AT -- WHICH

         15   DOES ESSENTIALLY THE FOLLOWING:  LET ME DESCRIBE IT FOR CARS

         16   AND THEN I'LL EXPLAIN WHY IT'S DIFFICULT FOR OPERATING

         17   SYSTEMS.

         18             WHEN -- THE APPROACH LOOKS AT A CAR AS A BUNDLE OF

         19   ATTRIBUTES:  HORSEPOWER, LENGTH, SPEED -- WELL, NOT SPEED --

         20   MAXIMUM SPEED MAYBE, WHETHER IT HAS POWER STEERING, AND ALL

         21   SORTS OF THINGS LIKE THAT.  AND IT LOOKS AT THE FACT THAT IN

         22   THE AUTOMOBILE MARKET, A LARGE NUMBER OF DIFFERENT CARS WITH

         23   DIFFERENT BUNDLES OF ATTRIBUTES ARE SOLD.  IT THEN USES THE

         24   STATISTICAL TECHNIQUE OF MULTIPLE REGRESSION TO EXPRESS

         25   EMPIRICALLY THE PRICE OF A CAR IN TERMS OF THE ATTRIBUTES
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          1   THAT IT HAS AND THUS GAIN AN ESTIMATE OF THE PRICE OF THE

          2   ATTRIBUTES THEMSELVES -- HOW MUCH CONSUMERS VALUE POWER

          3   STEERING -- MOST CARS HAVE POWER STEERING TODAY, BUT THIS IS

          4   AN OLD TOPIC -- HOW MUCH THEY VALUE HORSEPOWER AND SO FORTH.

          5   AND, ON THAT BASIS, YOU CAN DO IT.

          6             AND THE SAME SORTS OF THINGS HAVE BEEN DONE

          7   ELSEWHERE.  AS I SAY, THERE IS A GROWING LITERATURE ON THIS

          8   FOR COMPUTERS, GENERALLY.

          9             NOW, THE PROBLEM WITH IT IS THAT THIS DEPENDS UPON

         10   THE STATEMENT "THERE ARE A GREAT MANY OF THINGS, ALL SELLING

         11   IN THE SAME MARKET AT THE SAME TIME, WITH DIFFERENT BUNDLES

         12   OF ATTRIBUTES."  THAT TENDS NOT TO BE TRUE -- AND BASICALLY,

         13   BY THE WAY, AT UNCONTROLLED PRICES.  THE PRICES HAVE TO BE

         14   SUCH THAT YOU CAN SAY THE CONSUMERS ARE MAKING -- ARE

         15   INDIFFERENT BETWEEN THE DIFFERENT BUNDLES AT THE MARGIN.

         16             THAT ISN'T TRUE OF OPERATING SYSTEMS.  I'M NOT

         17   SAYING THERE'S ANYTHING -- I'M NOT DRAWING ANY MORE

         18   IMPLICATION OUT OF THAT, BUT IT BASICALLY IS NOT TRUE THAT

         19   WINDOWS 95, LET'S SAY, AND WINDOWS 3.1 SOLD FREELY TO

         20   CONSUMERS AT THE SAME TIME, OR EVEN IF THEY DID, THAT THERE

         21   WERE ENOUGH DIFFERENT VERSIONS THAT YOU COULD, IN FACT --

         22   YOU WOULD NEED A LOT OF OBSERVATIONS, AND THERE JUST AREN'T

         23   A LOT OF OBSERVATIONS.

         24   Q.  OKAY.  NOW, YOU MENTIONED OTHER OPERATING SYSTEMS --

         25   COMPARISONS TO OTHER OPERATING SYSTEMS.  AND I THINK
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          1   MR. BOIES ASKED YOU YESTERDAY WHETHER IT WAS VALID TO INFER

          2   MARKET POWER -- MONOPOLY POWER FOR COMPARING MICROSOFT'S

          3   OFFERINGS WITH OFFERINGS OF OTHER COMPANIES IN TERMS OF

          4   PRICE.  DO YOU REMEMBER THAT?

          5   A.  ACTUALLY, I DON'T.

          6   Q.  DO YOU RECALL TESTIFYING THAT YOU COULD COMPARE

          7   MICROSOFT'S PRODUCTS TO COMPARABLE PRODUCTS?

          8   A.  I DON'T THINK THAT'S WHAT I SAID.  I WAS ASKED GENERALLY

          9   HOW YOU WENT ABOUT -- HOW YOU MIGHT GO ABOUT SEEING WHETHER

         10   PRICES WERE HIGH, AND I GAVE THAT AS PART OF A GENERAL

         11   ANSWER.  I DON'T THINK I SAID THAT ABOUT MICROSOFT.

         12   Q.  WELL, DID YOU TRY TO DO IT WITH REGARD TO MICROSOFT AND

         13   COMPARE MICROSOFT'S OPERATING-SYSTEM PRICES TO OTHER DESKTOP

         14   OPERATING-SYSTEM PRICES?

         15   A.  I AM AWARE OF HOW THAT COMPARISON COMES OUT, YES.

         16   Q.  DID YOU PERFORM THAT COMPARISON YOURSELF?

         17   A.  PERFORMING A COMPARISON MEANS LOOKING IT UP, SO YES.

         18   Q.  OKAY.  AND TELL ME WHAT YOU FOUND.

         19   A.  OS/2 IS PRICED ABOVE WINDOWS 98 AND SO ARE A COUPLE OF

         20   THE OTHERS.  I DON'T REMEMBER GENERALLY.  IT IS MY VIEW THAT

         21   THESE OTHER SYSTEMS ARE BEING PRICED FOR PEOPLE WHO WANT

         22   THEIR RATHER SPECIAL ATTRIBUTES AND NOT IN A FORM THAT MAKES

         23   THEM REALLY COMPARABLE TO WINDOWS.

         24   Q.  OKAY.  DID YOU -- AND YOU ALSO TESTIFIED, I BELIEVE,

         25   THAT YOU BELIEVED IT APPROPRIATE IN THIS CASE TO COMPARE THE
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          1   PRICE OF MICROSOFT'S OPERATING-SYSTEM PRODUCTS TO THE PRICE

          2   OF OTHER ELEMENTS OR COMPONENTS OF A P.C. SYSTEM; IS THAT

          3   CORRECT?

          4   A.  I THINK THAT'S RELEVANT, YES.

          5   Q.  OKAY.  AND YOU RELIED ON GOVERNMENT EXHIBIT 1430?

          6   A.  I DON'T KNOW.  YOU WILL HAVE TO SHOW ME GOVERNMENT

          7   EXHIBIT 1430.

          8   Q.  I WILL SHOW YOU.  IT'S ALREADY IN EVIDENCE.  AND I WILL

          9   HAVE A COPY HANDED TO YOU.

         10             THE COURT:  THIS IS NOT ONE OF THE SEALED

         11   EXHIBITS, IS IT?

         12             MR. LACOVARA:  IT IS NOT, YOUR HONOR.  IT'S

         13   EXTRACTED FROM GOVERNMENT EXHIBIT 439, WHICH IS IN EVIDENCE.

         14             THE WITNESS:  I RELIED ON -- IN PART ON THE

         15   INFORMATION THAT IS GRAPHED IN GOVERNMENT'S EXHIBIT 1430,

         16   YES.

         17   BY MR. LACOVARA:

         18   Q.  LET ME HAND YOU MY COPY.

         19   A.  THANK YOU.

         20   Q.  I WOULD LIKE TO ASK YOU A FEW QUESTIONS ABOUT THE

         21   INFORMATION -- FIRST, ABOUT THE PRESENTATION AND THEN THE

         22   INFORMATION.

         23             NOW, IT IS CORRECT THAT THERE ARE DIFFERENT PRICE

         24   SCALES ON THE LEFT AND RIGHT SIDE OF THIS CHART, CORRECT?

         25   A.  YES.
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          1   Q.  AND THAT -- WELL, CAN YOU TELL ME WHAT YOU THINK THE

          2   CHART WOULD LOOK LIKE IF YOU HAD THE SAME PRICE SCALE ON

          3   BOTH SIDES?

          4   A.  WELL, IT WOULD BE A DIFFICULT CHART TO SEE, BECAUSE THE

          5   OVERALL PRICE OF THE COMPUTER IS CONSIDERABLY HIGHER THAN

          6   THE PRICE OF THE OPERATING SYSTEM.

          7   Q.  WHICH IS TO SAY THAT THE PRICE OF THE OPERATING SYSTEM

          8   WOULD RUN ALMOST FLAT ALONG THE VERY BOTTOM IF YOU USED THE

          9   TIME SCALE THAT YOU USED FOR SYSTEM PRICE, CORRECT?

         10   A.  THAT'S TRUE.

         11   Q.  AND THAT'S BECAUSE THE PRICE OF THE OPERATING SYSTEM HAS

         12   ALWAYS BEEN A VERY SMALL PERCENTAGE OF TOTAL SYSTEM PRICE,

         13   EVEN WITH THE DECLINE IN HARDWARE PRICES NOTED ON THE CHART?

         14   A.  THAT IS TRUE, ALTHOUGH IT IS ALSO THE CASE THAT THE

         15   PERCENTAGE THAT IT REPRESENTS IS GOING UP.

         16   Q.  OKAY.  NOW, WHICH OPERATING SYSTEMS ARE INCLUDED IN THE

         17   LINE THAT IS GOING UP?

         18   A.  GEE, I'D HAVE TO LOOK AT THE BACK-UP FOR THAT.

         19   Q.  DO YOU HAVE THE BACK-UP HANDY?

         20   A.  I DON'T THINK SO.

         21   Q.  WELL, LET ME ASK YOU -- IS IT YOUR UNDERSTANDING THAT IT

         22   INCLUDES WINDOWS NT?

         23   A.  I DON'T THINK SO, BUT I DON'T REMEMBER.

         24   Q.  AND IS IT YOUR UNDERSTANDING THAT IT INCLUDES WINDOWS NT

         25   SERVER, WHICH IS AN OPERATING SYSTEM OFTEN THAT COSTS OVER
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          1   $500 A COPY?

          2   A.  THAT WOULD SURPRISE ME.

          3   Q.  IT WOULD SURPRISE YOU BECAUSE NEITHER NT NOR NT SERVER

          4   ARE IN THE MARKET AS YOU'VE DEFINED IT, CORRECT?

          5   A.  THAT'S CORRECT.

          6   Q.  OKAY.  AND IF THAT SKEWED THE NUMBER, YOU'D WANT TO KNOW

          7   THAT, WOULDN'T YOU?

          8   A.  YES, I WOULD.

          9   Q.  DID YOU REVIEW BACK-UP DATA FOR THIS CHART OR DID YOU

         10   JUST EXTRACT IT FROM THE DOCUMENT AUTHORED BY MR. KEMPIN

         11   THAT WAS INTRODUCED EARLIER IN THE TRIAL?

         12   A.  I DID NOT REVIEW THE BACK-UP DATA FOR THIS CHART.  NOW,

         13   THAT DOESN'T MEAN NOBODY REVIEWED IT ON MY STAFF.

         14   Q.  DO YOU HAVE ANY KNOWLEDGE THAT THERE ARE BACK-UP DATA,

         15   AS OPPOSED TO JUST HAVING XEROXED THIS AND REPRODUCED IT OFF

         16   THE FACE OF A MICROSOFT DOCUMENT THAT GIVES NO BACK-UP?

         17   A.  NO, I DON'T KNOW.

         18   Q.  NOW, ASSUMING THAT THIS CHART --

         19   A.  IT IS, BY THE WAY -- AS A MATTER OF EASY-TO-GET

         20   INFORMATION, IT CLEARLY REMAINS TRUE THAT THE AVERAGE PRICE

         21   OF P.C. HARDWARE IS FALLING RELATIVE TO THE PRICE OF THE

         22   OPERATING SYSTEM.

         23   Q.  WE'RE GOING TO TALK SOME MORE ABOUT THAT, SIR, BUT AM I

         24   CORRECT THAT THE MIX OF OPERATING SYSTEMS IN THE RED LINE

         25   CHANGES DRAMATICALLY OVER TIME?
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          1   A.  OH, I'M SURE THAT IS RIGHT.

          2   Q.  IT BEGINS ALMOST EXCLUSIVELY WITH DOS AND THEN EARLY

          3   WINDOWS VERSIONS APPEAR?

          4   A.  I ASSUME THAT THAT'S CORRECT.  I DON'T KNOW WHAT ELSE IT

          5   COULD BE.

          6   Q.  AND THEN BY THE END OF THE TIME PERIOD LISTED ON THE

          7   CHART, WINDOWS 95 HAS APPEARED?

          8   A.  YES.

          9   Q.  AND ALL OF THOSE OPERATING-SYSTEM PRODUCTS WERE OFFERED

         10   THROUGH THAT -- EXCUSE ME.  ALL THAT EXISTED AT ANY ONE TIME

         11   WERE STILL BEING OFFERED BY MICROSOFT, CORRECT?

         12   A.  I'M NOT SURE I UNDERSTAND THE QUESTION.  TRY IT AGAIN.

         13   Q.  LET ME BREAK IT UP.  I COULD STILL BUY DOS IN 1996 AND I

         14   COULD STILL BUY WINDOWS -- EARLY VERSIONS OF WINDOWS.

         15   A.  OH, I'M SORRY.  I DO UNDERSTAND.  THAT MAKES IT CLEAR

         16   ENOUGH.  AND I THINK THE ANSWER IS "YES."

         17   Q.  SO WHAT'S REALLY HAPPENING IS THAT THIS IS SHOWING A MIX

         18   IN OPERATING-SYSTEM PRODUCTS, CORRECT?

         19   A.  I DON'T REMEMBER -- WITHOUT LOOKING AT THE BACK-UP

         20   DOCUMENT, I AM NOT SURE, BUT THAT COULD BE TRUE.

         21   Q.  AND DID YOU EXAMINE WHAT THE PRICE LINES WOULD LOOK LIKE

         22   IF YOU BROKE IT OUT OPERATING SYSTEM BY OPERATING SYSTEM --

         23   PRODUCT BY PRODUCT?

         24   A.  NO.

         25   Q.  AND YOU WOULD AGREE THAT AS MICROSOFT HAS BROUGHT OUT
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          1   NEW VERSIONS OF ITS OPERATING SYSTEM, THE VALUE HAS

          2   INCREASED, PRODUCT TO PRODUCT, SO ON A VALUE-ADJUSTED BASIS,

          3   YOU WOULD EXPECT A PRICE INCREASE, CORRECT?

          4   A.  OH, THAT'S CERTAINLY TRUE.  I DON'T HAVE A PROBLEM WITH

          5   THAT.  WHAT THIS IS DESIGNED TO DO IS TO GIVE SOME

          6   IMPRESSION OF HOW THAT WORKS RELATIVE TO THE PRICE OF P.C.

          7   HARDWARE, WHICH HAS ALSO BEEN IMPROVING AND THE PRICE HAS

          8   BEEN COMING DOWN.

          9   Q.  WELL, LET ME ASK YOU THIS.  IF I WERE TO PERFORM A GRAPH

         10   LIKE THIS FOR THE TOYOTA MOTOR CORPORATION, WHICH HAD A

         11   BUSINESS THAT WAS, 10 YEARS AGO OR 15 YEARS AGO, FOCUSSED ON

         12   LOW-PRICED CARS LIKE THE COROLLA, THEN MOVED TO THE CAMRY'S,

         13   AND NOW THEY SELL A LOT OF LEXUSES -- AND IF I WERE

         14   EXPRESSING IT AS REVENUE PER UNIT OR SYSTEM, THE TOYOTA

         15   GRAPH MIGHT LOOK A LOT LIKE THIS, WOULDN'T IT?

         16   A.  OH, THAT'S CERTAINLY RIGHT.  THIS IS NOT CORRECTED --

         17   THIS IS NOT A QUALITY-CORRECTED CHART.

         18   Q.  NOW, WOULD YOU COMPARE -- IF SOMEONE ASKED YOU TO

         19   DETERMINE WHETHER TOYOTA HAD MONOPOLY POWER IN THE MARKET

         20   FOR CARS, WOULD YOU COMPARE THE INCREASE IN REVENUE PER UNIT

         21   FOR TOYOTAS TO THE CHANGE IN THE PRICE OF GASOLINE OR ANY

         22   OTHER ELEMENT OF THE AUTOMOBILE SYSTEM?

         23   A.  NO, BUT THAT'S A FAR CRY FROM THE PURPOSE FOR WHICH THIS

         24   IS BEING USED HERE.

         25   Q.  WELL, CAN YOU NAME ANY INDUSTRY IN WHICH THERE'S BEEN A
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          1   DECLINE -- A PRICE DECLINE, OTHER THAN THAN P.C. HARDWARE,

          2   OVER THESE SEVEN YEARS IN THIS CHART?  PICK ANY INDUSTRY.

          3   A.  OVER SOME OF THAT PERIOD THERE IS PROBABLY A PRICE

          4   DECLINE IN OIL, BUT I'M DOING THIS ENTIRELY FROM MEMORY.

          5   Q.  AND, AS AN ECONOMIST, YOU WOULD NOT REGARD IT AS

          6   APPROPRIATE TO COMPARE THE INCREASE IN PRICES FOR MICROSOFT

          7   PRODUCTS TO OIL PRICES?

          8   A.  NO.

          9   Q.  OKAY.

         10   A.  I MIGHT REGARD IT AS APPROPRIATE TO COMPARE IT TO THE

         11   GENERAL PRICE LEVEL.

         12   Q.  HAVE YOU COMPARED THE CHANGES IN MICROSOFT'S OPERATING

         13   SYSTEM -- EACH PRODUCT -- TO THE CHANGE IN THE GENERAL PRICE

         14   LEVEL?  TO THE CPI, FOR EXAMPLE.

         15   A.  NO.  I KNOW GENERALLY WHAT THE CPI HAS DONE OVER THIS

         16   PERIOD.

         17   Q.  OKAY.  NOW, HAS THERE BEEN AN INCREASE IN THE

         18   PRODUCTIVITY OF COMPANIES THAT PRODUCE SOFTWARE IN THE

         19   LAST -- SAY, IN THE SEVEN YEARS REPRESENTED ON THIS CHART?

         20   A.  I HAVEN'T STUDIED THAT QUESTION.  I WOULD THINK THE

         21   ANSWER WAS "YES."

         22   Q.  YOU WOULD THINK THERE IS, YES.  WOULD YOU AGREE THAT THE

         23   PRINCIPAL COST INVOLVED IN CREATING SOFTWARE IS SMART PEOPLE

         24   WHO HAVE TO WRITE IT?

         25   A.  YES.  THAT IS CERTAINLY THE PRINCIPAL COST.
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          1   Q.  AND IS IT YOUR UNDERSTANDING THAT THE PEOPLE HAVE GOTTEN

          2   BETTER AT WRITING SOFTWARE IN THE LAST SEVEN YEARS AND THEIR

          3   PRODUCTIVITY HAS INCREASED?

          4   A.  NO, BUT THE REASON I SAID I THOUGHT THE ANSWER WAS "YES"

          5   IS THAT THE TOOLS TO AID THEM HAVE BECOME MORE

          6   SOPHISTICATED.

          7   Q.  NOW -- INCLUDING THE TOOLS TO WRITE OPERATING-SYSTEM

          8   SOFTWARE?

          9   A.  I ASSUME THAT'S TRUE.  I DON'T KNOW SPECIFICALLY ABOUT

         10   OPERATING-SYSTEM SOFTWARE IN THIS REGARD.

         11   Q.  NOW, HAS THERE BEEN AN INCREASE IN THE PRODUCTIVITY OF

         12   THE FIRMS THAT PRODUCE HARDWARE OVER THE SEVEN YEARS IN THIS

         13   PERIOD OF TIME?

         14   A.  THERE MAY PERFECTLY WELL HAVE BEEN.  I DON'T KNOW THE

         15   ANSWER TO THAT.

         16   Q.  AND ISN'T IT, IN FACT, THE CASE THAT THE COSTS OF

         17   PRODUCING ELEMENTS -- ELEMENTS THAT ARE INCLUDED IN THE BLUE

         18   LINE HAVE DECLINED OVER THAT PERIOD AND HAVE DECLINED

         19   DRAMATICALLY?

         20   A.  THAT IS PROBABLY TRUE, BUT I DON'T ACTUALLY KNOW IT.

         21   Q.  WELL, WOULDN'T YOU WANT TO KNOW IT TO SEE WHETHER IT WAS

         22   VALID TO COMPARE HARDWARE TO SOFTWARE, IF THERE HAD BEEN A

         23   DRAMATIC DECLINE IN THE COST STRUCTURE OF ONE OF THOSE

         24   ASPECTS OF THE SYSTEM AND NO DECLINE IN COSTS IN THE OTHER?

         25   A.  IT DEPENDS ON WHAT YOU WANT TO USE IT FOR.  YOU'RE
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          1   MAKING AN AWFUL LOT OUT OF THIS.  THIS GRAPH IS UP THERE FOR

          2   THE PROPOSITION THAT ALTHOUGH IT IS DIFFICULT TO MAKE A

          3   VALUE-CORRECTED -- QUALITY-CORRECTED INDEX FOR --

          4   QUALITY-CORRECTED PRICE FOR OPERATING SYSTEMS, THE MERE FACT

          5   THAT THE QUALITY HAS GONE UP, YOU KNOW, DOESN'T REALLY TELL

          6   YOU A WHOLE LOT ABOUT WHAT'S HAPPENED TO THE PRICE.

          7             THERE'S SOME -- THERE IS A RELATED PRODUCT IN

          8   WHICH THE QUALITY HAS ALSO GONE UP A WHOLE LOT AND THE PRICE

          9   HAS GONE DOWN.  THAT'S ALL.

         10   Q.  THAT'S ALL.  AND IF THE COST --

         11   A.  YOU CAN'T REALLY DO MORE THAN THAT AS FAR AS I KNOW.

         12   Q.  OKAY.  AND IF THE COSTS OF PRODUCTION HAD ALSO GONE

         13   DOWN, IF YOU WERE DOING A SERIOUS ECONOMIC STUDY OF THIS

         14   INDUSTRY, YOU WOULDN'T RELY ON A CHART LIKE THIS, WOULD YOU?

         15   A.  NO, I THINK I HAVE DONE A SERIOUS ECONOMIC STUDY OF THIS

         16   INDUSTRY.  FOR THE PROPOSITION I JUST MENTIONED, I DO RELY

         17   ON IT.

         18   Q.  YOU DO RELY ON IT.  HAVE YOU EVER IN YOUR CAREER PRIOR

         19   TO TODAY RELIED ON DIFFERENCES IN THE PRICE, OVER TIME, OF

         20   TWO ASPECTS OF A SYSTEM OR TWO SEPARATE PRODUCTS TO INFER

         21   MONOPOLY POWER FOR THE PRODUCER OF ONE OF THE PRODUCTS?

         22   A.  I DON'T INFER MONOPOLY POWER DIRECTLY FROM THIS CHART.

         23   THIS CHART IS THERE FOR A PARTICULAR RELATIVELY MINOR

         24   PURPOSE, WHICH HAS TO DO WITH THE QUESTION OF WHAT IS IT YOU

         25   CAN SAY, FROM THE FACT THAT QUALITY HAS GONE UP, ABOUT THE
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          1   PRICES.

          2             AND, AS I TESTIFIED BEFORE, YOU CAN'T DO THE

          3   STANDARD SYSTEMATIC EMPIRICAL CORRECTION.  AND THIS IS ABOUT

          4   AS -- THIS SEEMS TO ME TO BE INTERESTING MATERIAL.  IT'S

          5   ABOUT AS FAR AS YOU CAN GET.

          6   Q.  OKAY.  AND IF OTHERS WENT FARTHER THAN YOU'VE GONE, YOU

          7   WOULD REGARD THAT AS INAPPROPRIATE FROM AN ECONOMIC

          8   PERSPECTIVE?

          9   A.  IT DEPENDS WHAT THEY DID.

         10   Q.  OKAY.

         11   A.  IF THEY'VE DONE HEDONIC REGRESSIONS, I'M GOING TO BE

         12   REALLY SURPRISED AND I'M GOING TO WANT TO SEE THEM.

         13             MR. LACOVARA:  I CAN'T THINK OF A BETTER PLACE TO

         14   LEAVE THIS EXAMINATION THAN HEDONIC REGRESSIONS, YOUR HONOR.

         15   I HAVE NO FURTHER QUESTIONS FOR THE WITNESS.

         16             THANK YOU, DR. FISHER.

         17             THE COURT:  MR. BOIES, DO YOU HAVE ANY QUESTIONS

         18   ON HEDONIC REGRESSION OR ANYTHING ELSE?

         19             THE WITNESS:  HEDONIC, YOUR HONOR, YOU KNOW,

         20   REFERS TO HAVING FUN.  SOME OF US REGRESSIONS ARE HAVING

         21   FUN.

         22             MR. BOIES:  I DON'T HAVE ANY QUESTIONS ON THAT

         23   PARTICULARLY.

         24             THE COURT:  WELL, YOU CAN PROCEED TO ANOTHER

         25   SUBJECT IF YOU WISH.
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          1             HOW LONG DO YOU THINK YOU WILL BE?

          2             MR. BOIES:  MAYBE ABOUT 20 MINUTES, YOUR HONOR.

          3             THE COURT:  WELL, THEN WHY DON'T WE TAKE OUR

          4   RECESS NOW?

          5             (RECESS WAS TAKEN.)

          6             (AFTER RECESS.)

          7             THE COURT: MR. BOIES.

          8             MR. BOIES:  THANK YOU, YOUR HONOR.

          9                       REDIRECT EXAMINATION

         10   BY MR. BOIES:

         11   Q.  PROFESSOR FISHER, MR. LACOVARA ASKED YOU SOME QUESTIONS

         12   THIS MORNING ABOUT THE APPLICATIONS PROGRAMMING BARRIER TO

         13   ENTRY, AND HE ASKED YOU WHETHER IT WAS YOUR UNDERSTANDING

         14   THAT ENTRANTS TO THE OPERATING-SYSTEM MARKET HAD ENTERED IN

         15   A NARROW WAY AND THEN EXPANDED.

         16             OVER THE LAST 12 YEARS, HAVE THERE BEEN ANY

         17   SUCCESSFUL ENTRANTS INTO THE OPERATING-SYSTEM MARKET THAT

         18   BECAME SIGNIFICANT COMPETITORS TO MICROSOFT?

         19   A.  I THINK NOT.

         20   Q.  WHEN MICROSOFT ENTERED THE OPERATING-SYSTEMS MARKET,

         21   WERE THE CONDITIONS OF ENTRY THE SAME THEN AS THEY ARE

         22   TODAY?

         23   A.  OH, NO.  THEY WERE QUITE DIFFERENT.

         24   Q.  CAN YOU EXPLAIN HOW SO?

         25   A.  WELL, MICROSOFT WAS FORTUNATE OR FORESIGHTED ENOUGH TO
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          1   ENTER THE OPERATING-SYSTEMS-FOR-P.C.'S MARKET VERY, VERY

          2   EARLY.  THERE WAS NOT, AT THE TIME, AN ENORMOUS CUSTOMER

          3   BASE OF PEOPLE WHO ALREADY OWNED P.C.'S AND HAD OPERATING

          4   SYSTEMS AND AN ENORMOUS SET OF APPLICATIONS ALREADY WRITTEN

          5   FOR A DOMINANT OPERATING SYSTEM.  IT WAS, THEREFORE --

          6   MICROSOFT, THEREFORE, DID NOT HAVE TO FACE ANYTHING LIKE THE

          7   APPLICATIONS BARRIER TO ENTRY THAT NOW EXISTS.

          8   Q.  IS MICROSOFT'S SUCCESS IN ENTERING THE OPERATING-SYSTEM

          9   MARKET ANY GUIDE AS TO WHETHER OTHER COMPANIES TODAY WOULD

         10   BE ABLE TO SUCCESSFULLY ENTER THE OPERATING-SYSTEM MARKET?

         11   A.  NO.  THE WORLD IS A VERY, VERY DIFFERENT PLACE AND THE

         12   PRINCIPAL BARRIER TO ENTRY IS NOW QUITE HIGH.  IT WASN'T

         13   HIGH THEN.

         14   Q.  MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT WHAT COMPAQ

         15   WAS PRESENTLY DOING?

         16   A.  YES.

         17   Q.  ASSUMING THAT COMPAQ HAS CHANGED WHAT IT IS DOING DURING

         18   THE COURSE OF THIS TRIAL, DOES THAT AFFECT THE EXCLUSIONARY

         19   AND ANTICOMPETITIVE EFFECTS THAT YOU HAVE DESCRIBED?

         20   A.  NO.  IT'S AN INTERESTING FACT, BUT, BASICALLY, MICROSOFT

         21   SUCCEEDED IN THWARTING THE THREAT FROM NETSCAPE THAT IT

         22   WOULD BECOME -- THAT ITS BROWSER WOULD BECOME THE SOURCE OF

         23   MIDDLEWARE THAT WOULD LEAD TO THE DIMINUTION IN THE

         24   APPLICATIONS BARRIER TO ENTRY.  NETSCAPE, IN THAT SENSE, IS

         25   NO LONGER A BIG PLAYER.  IT MAY NOT MATTER ANYMORE.
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          1   Q.  LET ME TURN TO THE SUBJECT OF RAISING RIVALS' COSTS.

          2   AND DO YOU HAVE YOUR DIRECT TESTIMONY IN FRONT OF YOU?

          3   A.  YES.

          4   Q.  AND JUST VERY BRIEFLY, AM I CORRECT THAT YOU TREAT THAT

          5   CONCEPT EXPLICITLY IN PARAGRAPH 133 ON PAGE 63 OF YOUR

          6   TESTIMONY?

          7   A.  YES.

          8   Q.  LET ME ALSO ASK YOU TO LOOK AT PARAGRAPHS 217 THROUGH

          9   223 ON PAGES 99 THROUGH 102.

         10   A.  I AM SORRY.  217 THROUGH WHAT?

         11   Q.  223 OR 225.

         12   A.  OKAY.

         13   Q.  DOES THAT DISCUSSION RELATE TO RAISING RIVALS' COSTS WHE

         14   YOU USE THAT TERM?

         15   A.  YES, IT DOES.

         16   Q.  I AM SORRY?

         17   A.  YES, IT DOES.  IN FACT, THE TERM IS EXPLICITLY USED AT

         18   THE END OF PARAGRAPH 222.

         19   Q.  MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT GOVERNMENT'S

         20   EXHIBIT 1430, AND MAYBE WE CAN PUT THAT BACK UP.  AND HE

         21   CHALLENGED WHY YOU HAD USED CERTAIN NUMBERS AND THE LIKE.

         22   WHERE DO THESE NUMBERS COME FROM?

         23   A.  THESE COME OUT OF A MICROSOFT DOCUMENT.

         24   Q.  AND WAS IT YOUR UNDERSTANDING THAT MICROSOFT, AT LEAST,

         25   THOUGHT THAT THESE NUMBERS WERE RELEVANT ENOUGH TO ANALYZE?
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          1   A.  YES.  PLAINLY SO.

          2   Q.  YESTERDAY MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT

          3   MR. HARRIS' TESTIMONY FROM INTUIT.  DO YOU RECALL THAT?

          4   A.  GENERALLY.

          5   Q.  AND HE ASKED YOU WHETHER MR. HARRIS HAD INDICATED THAT

          6   INTUIT'S TECHNICAL ADVISORS HAD ADVISED IN FAVOR OF IE, AT

          7   LEAST UNDER CERTAIN CIRCUMSTANCES.  DO YOU RECALL THAT?

          8   A.  YES.

          9   Q.  DO YOU RECALL WHAT MR. HARRIS TESTIFIED ABOUT WHETHER OR

         10   NOT INTUIT WOULD HAVE, UNDER ANY CIRCUMSTANCES, MADE IE

         11   THEIR EXCLUSIVE BROWSER IN THE ABSENCE OF THE TIE TO THE

         12   WINDOWS DESKTOP?

         13   A.  WELL, I HAVE NOW HAD A CHANCE TO LOOK AT THAT, AND IT'S

         14   MY UNDERSTANDING THAT HE TESTIFIED THAT THEY WOULD NOT HAVE

         15   DONE THAT.

         16   Q.  MR. LACOVARA ASKED YOU SOME QUESTIONS ABOUT YOUR

         17   TESTIMONY CONCERNING PRICE INCREASES AND PRICE

         18   DISCRIMINATION.  WITHOUT GOING INTO THE DETAILS THAT ARE

         19   SUBJECT TO MICROSOFT'S CONFIDENTIALITY CLAIM, CAN THE DEGREE

         20   OF THE PRICE INCREASES AND THE DEGREE OF THE PRICE

         21   DISCRIMINATION BE EXPLAINED IN TERMS OTHER THAN IN TERMS OF

         22   MICROSOFT'S MONOPOLY POWER AND ITS EXERCISE OF IT?

         23   A.  WELL, LET ME PUT IT TO YOU THIS WAY.  I TAKE THAT

         24   QUESTION TO MEAN, WITHOUT MONOPOLY POWER OR WITHOUT THE

         25   MARKET POWER INVOLVED, CAN YOU EXPLAIN ALL OF WHAT YOU SEE
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          1   IN THOSE CHARTS.  AND THE ANSWER IS "NO, YOU CERTAINLY

          2   CAN'T."

          3   Q.  AND WHY IS THAT?

          4   A.  BECAUSE IF YOU LOOK AT THE TERMS, WHICH I AM NOT, OF

          5   COURSE, GOING TO DISCUSS -- IF YOU LOOK AT THE TERMS IN THE

          6   LICENSE AGREEMENTS AND ASSOCIATED DOCUMENTS, IT IS CLEAR

          7   THAT YOU CAN'T EXPLAIN ALL THE DIFFERENCES IN THE PRICES

          8   SOLELY ON THE BASIS OF THE SORTS OF THINGS MR. LACOVARA WAS

          9   TALKING ABOUT.

         10   Q.  WITH RESPECT TO THE PRICE INCREASES AND THE PRICE

         11   DISCRIMINATION THAT ARE SET FORTH IN YOUR CHARTS,

         12   MR. LACOVARA ASKED YOU WHETHER ANYBODY HAD BROUGHT ANY

         13   ERRORS TO YOUR ATTENTION.  DO YOU RECALL THAT?

         14   A.  YES.

         15   Q.  NOW, THESE CHARTS AND THE DATA THAT YOU USED WAS

         16   FURNISHED TO MICROSOFT SOMETIME LAST YEAR IN DECEMBER, IS

         17   THAT CORRECT?

         18   A.  I AM SORRY.  I AM SORRY.  THE DATA, OF COURSE, CAME

         19   ORIGINALLY FROM MICROSOFT, BUT IF YOU MEAN WERE THESE

         20   EXHIBITS FIRST FURNISHED TO MICROSOFT LAST YEAR IN DECEMBER,

         21   THEY WERE CERTAINLY FURNISHED LAST YEAR.  I DON'T REMEMBER

         22   WHETHER IT WAS DECEMBER OR NOT.

         23   Q.  THAT IS, THE DATA FIRST CAME FROM MICROSOFT, AND THEN

         24   AFTER YOU HAD PREPARED THESE CHARTS, THE CHARTS, TOGETHER

         25   WITH THE DATA THAT YOU RELIED ON, WAS GIVEN BACK TO
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          1   MICROSOFT FOR THEM TO REVIEW?

          2   A.  YES.

          3   Q.  AND MR. LACOVARA HAD AN OPPORTUNITY TO PRESENT YOU WITH

          4   ANY QUESTIONS, OR COMMENTS, OR PROBLEMS WITH THE DATA, DID

          5   HE NOT, SIR?

          6   A.  YES.

          7   Q.  AND WITHOUT GOING INTO WHAT HAPPENED IN THE IN CAMERA

          8   SESSION IN DETAIL, DID HE SHOW YOU ANY ERRORS WHILE WE WERE

          9   IN CAMERA THAT CAUSED YOU TO THINK THAT THERE WAS ANY

         10   PROBLEM WITH THESE CHARTS?

         11   A.  WELL, I BELIEVE I CAN SAY, WITHOUT REVEALING WHAT WENT

         12   ON IN THE IN CAMERA SESSION, THAT NOTHING OF THAT SORT WENT

         13   ON.

         14   Q.  DOES THE EXTENT OF THE PRICE INCREASES AND THE PRICE

         15   DISCRIMINATION IN OPERATING-SYSTEM PRICES INDICATE ANY HARM

         16   TO CONSUMERS?

         17   A.  YES.

         18   Q.  AND CAN YOU EXPLAIN THAT?

         19   A.  WELL, THERE IS MORE THAN ONE WAY.  IF YOU DON'T MIND, I

         20   WANT TO MAKE A COUPLE OF NOTES BEFORE I START THIS ANSWER.

         21             THE FIRST IS THE SIMPLEST WAY.  CUSTOMERS OF THE

         22   OEM'S WHO HAD THE HIGHER PRICES, EITHER PAID A HIGHER PRICE

         23   FOR THEIR MACHINE THAN THEY WOULD HAVE OTHERWISE OR ELSE --

         24   WELL, LET ME PUT IT THIS WAY.  THERE IS A GENERAL

         25   INTERFERENCE WITH THE PRICE SYSTEM.  THAT IS ALWAYS A HARM
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          1   TO CONSUMERS.

          2             IN TERMS OF THE PRICE DISCRIMINATION, WHAT I AM

          3   SUGGESTING IS THAT CUSTOMERS OF THE OEM'S WITH THE HIGHER

          4   PRICES MAY HAVE PAID A HIGHER PRICE.  IN GENERAL, THIS IS

          5   PART OF A SYSTEM IN WHICH MICROSOFT RESTRICTS WHAT OEM'S CAN

          6   DO.  THOSE RESTRICTIONS, IN TURN, EITHER LIMITED CONSUMER

          7   CHOICE -- DID LIMIT CONSUMER CHOICE, AND THAT IS A HARM --

          8   OR HELPED TO LIMIT THE THREAT TO THE APPLICATION BARRIERS TO

          9   ENTRY, AND THAT ALSO IS A HARM.

         10             IN ADDITION, MICROSOFT, AS I SAID, RAISED PRICES

         11   ON WINDOWS 95 TO OEM'S.  THAT IS A HARM.  AND THAT WAS PART

         12   OF -- I BELIEVE I SAID YESTERDAY THAT IS RELATED TO

         13   MICROSOFT'S EFFORTS TO AVOID HAVING OEM'S SHIP NAKED

         14   MACHINES, WHICH WOULD HAVE LED, POSSIBLY, TO PEOPLE, IF THEY

         15   WEREN'T OTHERWISE RESTRICTED BY MICROSOFT LICENSES, PORTING

         16   THEIR WINDOWS 95 LICENSES TO NEW MACHINES.

         17             NOW, I THINK I WAS ASKED YESTERDAY ON THAT LATTER

         18   QUESTION -- IN FACT, I KNOW I WAS -- WHETHER I THOUGHT THAT

         19   RESTRICTING PEOPLE'S LICENSES SO THEY COULDN'T DO THAT WAS

         20   ANTI-COMPETITIVE.  AND I THINK I ANSWERED THAT IT WASN'T.

         21   AND, BY ITSELF, I THINK IT IS NOT, BUT IT IS CERTAINLY

         22   SOMETHING WHICH HELPS TO UNCONSTRAIN MICROSOFT.  IT'S PART

         23   OF A PATTERN OF ACTION IN WHICH MICROSOFT RELIEVES ITSELF OF

         24   CERTAIN FORMS OF COMPETITION.

         25   Q.  WE TALKED YESTERDAY ABOUT CERTAIN OF THE CONSUMER HARM
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          1   THAT YOU IDENTIFIED BEING ONE THAT HAD ALREADY OCCURRED AND

          2   CERTAIN ONES THAT WERE BEING THREATENED IN THE FUTURE.  WITH

          3   RESPECT TO THE CONSUMER HARMS THAT YOU HAVE JUST IDENTIFIED,

          4   ARE THOSE ONES THAT ARE BEING SUFFERED BY CONSUMERS NOW, OR

          5   WILL BE IN THE FUTURE, OR BOTH?

          6   A.  OR WERE.

          7   Q.  OR WERE.

          8   A.  I TALKED TWICE ABOUT THIS YESTERDAY.  THE FIRST TIME I

          9   TALKED SPECIFICALLY ABOUT WHETHER THE OFFERING OF THE

         10   BROWSER AT ZERO CHARGE HAD, BY ITSELF, HURT CONSUMERS.  AND

         11   I OBSERVED THAT AS IN ANY PREDATORY PRICING CASE, WHILE THAT

         12   IS GOING ON, THAT PARTICULAR THING DID NOT HURT CONSUMERS.

         13   BUT ALL THE REST OF IT HURTS CONSUMERS NOW.

         14             THE RESTRICTION OF CHOICE HURTS CONSUMERS.  LET ME

         15   GIVE YOU AN EXAMPLE, WHICH MAY NOT BE WHAT YOU HAD IN MIND

         16   WHEN YOU THOUGHT OF CONSUMERS, BUT THIS IS A TYPE OF

         17   CONSUMER ANYWAY.  MR. VESEY -- IS IT "VESEY" OR "VASEY"?

         18   Q.  FROM BOEING?

         19   A.  FROM BOEING, YES.

         20   Q.  I DON'T KNOW HOW TO PRONOUNCE IT.

         21   A.  MR. V-E-S-E-Y -- AND I AM GOING TO PRONOUNCE IT VESEY --

         22   FROM BOEING TALKED ABOUT THE FACT THAT THEY FELT THEY WERE

         23   BEING FORCED TO STANDARDIZE ON IE BECAUSE THEY HAVE NO

         24   CHOICE, AND THEY WOULD, OBVIOUSLY, PREFER TO HAVE A CLOSE.

         25   THAT IS A HARM TO, IN THIS CASE, A CORPORATE CONSUMER.
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          1             SOME OF THE HARMS, OF COURSE, ARE OFF IN THE

          2   FUTURE.  THEY HAVE TO DO WITH THE ULTIMATE -- NOT THE

          3   ULTIMATE CONSEQUENCES, BUT THE LONGER-RUN CONSEQUENCES OF

          4   MICROSOFT'S ACTION AND THE SUPPRESSION OF COMPETITION THAT

          5   MIGHT HAVE OCCURRED IN OPERATING SYSTEMS.  BUT SOME OF THEM

          6   ARE QUITE PRESENT.  AND THOSE ARE -- AS I SAY, THOSE MOSTLY

          7   TAKE THE FORM OF LIMITING THE CHOICES OR, SHOULD I SAY, THE

          8   INFORMED CHOICES THAT CAN BE MADE OR CONVENIENT CHOICES THAT

          9   CAN BE MADE BY CONSUMERS.

         10   Q.  DO ACTIONS OF RAISING RIVALS' COSTS HAVE AN EFFECT OF

         11   HARMING CONSUMERS?

         12   A.  OH, SURE.  AS A GENERAL MATTER, WHEN A RIVAL'S COST IS

         13   RAISED, THAT RIVAL WILL TYPICALLY HAVE TO CHARGE HIGHER

         14   PRICES OR CUT BACK ON OUTPUT.  THAT WILL PERMIT THE FIRM

         15   THAT HAS RAISED THE COSTS OF ITS RIVALS TO CHARGE HIGHER

         16   PRICES.  AND THE CONSUMER WILL END UP BEING FACED EITHER

         17   WITH LESS CHOICE, OR HIGHER PRICES, OR BOTH.  USUALLY BOTH.

         18   Q.  TO THE EXTENT THAT MICROSOFT HAS, IN FACT, RAISED

         19   RIVALS' COSTS, IS THAT A HARM TO CONSUMERS THAT HAS

         20   OCCURRED, OR WILL OCCUR IN THE FUTURE, OR BOTH?

         21   A.  BOTH, I THINK.  IN THIS CASE, MICROSOFT HAS RAISED THE

         22   COST OF DISTRIBUTION OF ALTERNATE BROWSERS.  THAT HAS MADE

         23   IT LESS EASY FOR CONSUMERS TO GET OR TO CHOOSE NETSCAPE'S

         24   BROWSER.  THAT'S A COST.

         25             IN THE FUTURE, THE COMPETITION IN OPERATING
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          1   SYSTEMS THAT MIGHT HAVE BEEN FOSTERED BY -- MIGHT HAVE BEEN

          2   FOSTERED BY NETSCAPE OR NETSCAPE AND JAVA TOGETHER -- THAT

          3   THREAT HAS RECEDED AND, TO THAT EXTENT, CONSUMERS WILL NOT

          4   BENEFIT FROM COMPETITION.

          5             AND I CAN GO ON.  IT IS ALSO THE CASE, AS I SAID,

          6   I THINK, YESTERDAY, THAT MICROSOFT HAS MADE IT CLEAR WITH

          7   THESE ACTIONS, ALONG WITH OTHERS, THAT INNOVATION WHICH

          8   TAKES THE FORM THAT COMES NEAR THREATENING MICROSOFT'S

          9   PLATFORM MONOPOLY IS GOING TO BE MET WITH VERY DETERMINED

         10   AND, INDEED, I WOULD SAY, PREDATORY ACTION.  THAT IS GOING

         11   TO INFLUENCE THE KIND OF INNOVATION THAT ONE SEES IN THIS

         12   BUSINESS, AND THAT WILL AFFECT CONSUMERS.

         13             MR. BOIES:  YOUR HONOR, I HAVE NO MORE QUESTIONS.

         14             THE COURT:  ALL RIGHT.

         15             MR. LACOVARA:  NO QUESTIONS, YOUR HONOR.

         16             THE COURT:  I HAVE ONE VERY FUNDAMENTAL QUESTION.

         17   EVERYONE HAS BEEN REFERRING TO CONSUMERS IMPLICITLY AS THE

         18   ULTIMATE USER OF THE P.C. IN THE FORM IN WHICH IT IS

         19   INTENDED TO BE USED.  IS IT EVER APPROPRIATE IN ECONOMIC

         20   TERMS TO THINK OF AN OEM AS A CONSUMER OR AN ISP?

         21             THE WITNESS:  LET ME SEE IF I CAN --

         22             THE COURT:  I MAY HAVE OPENED UP A CAN OF WORMS

         23   HERE.  I AM NOT SURE.

         24             THE WITNESS:  NO, NO, NO.  NO, NO, NO.  IT IS NOT

         25   A CAN OF WORMS.  I JUST WANT TO SEE IF I CAN DEFINE THE
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          1   TERMS APPROPRIATELY, BECAUSE THERE IS MORE TO IT THAN JUST

          2   "YES" OR "NO."

          3             USUALLY, YOUR HONOR, WHEN PEOPLE TALK ABOUT

          4   CONSUMERS OR ECONOMISTS TALK ABOUT CONSUMERS, WE'RE

          5   ULTIMATELY TALKING ABOUT HUMAN BEINGS.  HOWEVER, IT'S

          6   PLAINLY TRUE THAT THERE ARE CUSTOMERS WHO ARE NOT CONSUMERS.

          7   AND, FOR INSTANCE, THE OEM'S ARE CUSTOMERS.

          8             THE COURT:  SURE.

          9             THE WITNESS:  AND ONE COULD TALK ABOUT HARM TO

         10   CUSTOMERS.

         11             NOW, IT IS NOT ULTIMATELY TRUE THAT WE CARE ABOUT

         12   COMPETITION A LOT BECAUSE LACK OF COMPETITION WOULD HARM

         13   CUSTOMER FIRMS, OR WE WOULDN'T CARE ABOUT THAT FOR ITS OWN

         14   SAKE, BUT HARM TO CUSTOMER FIRMS TENDS TO BE REFLECTED IN

         15   HARM TO THEIR CUSTOMERS, IN TURN, IN TERMS OF THE PRICES

         16   THEY CAN CHARGE OR THE THINGS THEY CAN OFFER.

         17             THE COURT:  ALL RIGHT.  THANK YOU.

         18             DOES THAT SUGGEST ANY FURTHER QUESTIONS TO YOU,

         19   MR. BOIES, OR TO YOU, MR. LACOVARA?

         20             MR. BOIES:  NO, YOUR HONOR.  I THINK THE ANSWER

         21   WAS CLEAR.

         22             THE COURT:  ALL RIGHT.

         23             MR. LACOVARA:  NO, YOUR HONOR.  NOTHING FURTHER.

         24             THE COURT:  THANK YOU, DR. FISHER.  YOU ARE

         25   EXCUSED.
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          1             THE WITNESS:  THANK YOU, YOUR HONOR.

          2             (WITNESS LEAVING STAND.)

          3             THE COURT:  IS ANYTHING FURTHER FROM THE

          4   PLAINTIFFS, MR. BOIES?

          5             MR. BOIES:  YES, YOUR HONOR.  WE HAVE A SERIES OF

          6   DEPOSITIONS AND EXHIBITS TO BE OFFERED BEFORE WE REST.

          7   THESE WILL BE BY AGREEMENT, I BELIEVE, AT LEAST IN MOST

          8   CASES.

          9             THE COURT:  ALL RIGHT.  CAN YOU SIMPLY PREPARE A

         10   SCHEDULE OF THOSE?

         11             MR. BOIES:  WE HAVE AN AGREEMENT WITH RESPECT TO A

         12   LARGE NUMBER OF THEM.  I THINK WE HAVE AGREEMENT WITH

         13   RESPECT TO ALL THE DEPOSITIONS.

         14             I THINK WE HAVE AGREEMENT WITH RESPECT TO MOST OF

         15   THE DOCUMENTS.  I THINK THERE ARE A FEW DOCUMENTS REMAINING

         16   AS TO WHICH THERE MAY BE SOME OBJECTIONS.

         17             MR. EDELMAN: THAT'S CORRECT, YOUR HONOR.  I THINK

         18   THESE DOCUMENTS FALL INTO THREE CATEGORIES, BROADLY

         19   SPEAKING:  THOSE AS TO WHICH THERE ARE NO OBJECTIONS AT ALL;

         20   THOSE AS TO WHICH THERE ARE NO OBJECTIONS, BUT THE

         21   ARRANGEMENT WILL BE FOR THE PLAINTIFFS TO OFFER THEM UNDER

         22   SEAL, PENDING SOME AGREEMENT AS TO REDACTION; AND THE THIRD

         23   CATEGORY WOULD BE SOME NUMBER OF DOCUMENTS AS TO WHICH THERE

         24   IS A DISAGREEMENT WITH RESPECT TO ADMISSIBILITY.

         25             THE COURT:  ALL RIGHT.  WELL, WHAT I AM ASKING IS
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          1   DO YOU HAVE A WRITTEN SCHEDULE OF THESE OTHER REMAINING

          2   ITEMS OF THE EVIDENCE?

          3             MR. BOIES:  PERHAPS MR. HOLTZMAN CAN ADDRESS THAT,

          4   YOUR HONOR.

          5             THE COURT:  ALL RIGHT.

          6             MR. HOLTZMAN: YES.

          7             THE COURT:  YOU CAN READ THEM INTO THE RECORD, BUT

          8   IT MAY TAKE A LONG TIME.

          9             MR. HOLTZMAN: WHAT WE HAVE HERE, YOUR HONOR, IS

         10   TWO STIPULATIONS AND THEN A LIST OF DOCUMENTS ON WHICH WE

         11   HAVE NOT BEEN ABLE YET TO AGREE.

         12             THE FIRST STIPULATION HAS TO DO WITH THE

         13   DEPOSITIONS, AS MR. BOIES ALLUDED TO.  AND THAT WILL COVER

         14   ALL OF THE REMAINING -- BOTH THIRD-PARTY AND MICROSOFT

         15   DEPOSITIONS THAT WE WISH TO HAVE EXCERPTS FROM, ENTERED INTO

         16   THE RECORD AND MADE EVIDENCE AS PART OF OUR CASE IN CHIEF.

         17             THE COURT:  ALL RIGHT.

         18             MR. HOLTZMAN:  THAT STIPULATION IS NOT YET SIGNED,

         19   BUT I BELIEVE WE HAVE AN AGREEMENT ON THAT.  IS THAT

         20   CORRECT?

         21             MR. EDELMAN: I BELIEVE THAT IS CORRECT, YOUR

         22   HONOR.

         23             THE COURT:  MAYBE YOU CAN HAVE THAT SIGNED OVER

         24   THE NOON HOUR.

         25             MR. HOLTZMAN:  RIGHT.
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          1             MR. EDELMAN: YOUR HONOR, IF I MAY, SO AS NOT TO

          2   TAKE THE COURT'S TIME, THE PLAINTIFFS HAVE PROVIDED US THIS

          3   MORNING DURING THE COURT SESSION WITH THE LATEST VERSION OF

          4   THE STIPULATION, WHICH ITEMIZES THE DOCUMENTS WITH RESPECT

          5   TO THE EXHIBITS, AND WHAT WE WOULD PROPOSE IS TO CONFER WITH

          6   RESPECT TO THAT, BECAUSE THERE ARE STILL SOME MINOR CHANGES.

          7   WE THINK BY THE TIME OF THE AFTERNOON SESSION, THE PARTIES

          8   WILL BE IN A POSITION TO ALLOW THE GOVERNMENT TO OFFER WHAT

          9   IT NEEDS TO OFFER AND TO WORK OUT SOME PROCEDURE TO PROPOSE

         10   TO THE COURT WITH RESPECT TO THOSE DOCUMENTS AS TO WHICH

         11   THERE IS STILL A DISPUTE.

         12             THE COURT:  ALL RIGHT.

         13             MR. HOLTZMAN:  YOUR HONOR, I WAS ABOUT TO GET TO

         14   THAT.

         15             A COUPLE OTHER NOTES ON THE DEPOSITIONS BEFORE WE

         16   TURN TO THE DOCUMENTS, IF I MAY.  WE RESPECTFULLY REQUEST,

         17   YOUR HONOR, THAT -- AND THE STIPULATION THAT WE HAVE

         18   PREPARED REQUESTS THAT THE DESIGNATED EXCERPTS FROM THE

         19   DEPOSITIONS NOT ONLY BE ENTERED INTO EVIDENCE -- AND WE HAVE

         20   IDENTIFIED IN THE STIPULATION GOVERNMENT'S EXHIBIT NUMBERS

         21   FOR THE PAPER EXCERPTS, AS WELL AS THE VIDEOTAPES CONTAINING

         22   THE EXCERPTS --

         23             THE COURT:  ALL RIGHT.

         24             MR. HOLTZMAN: -- BUT ALSO THAT THEY BE ENTERED

         25   INTO THE TRIAL TRANSCRIPT AND MADE A PART OF THE RECORD THAT

                                                                              68

          1   WAY.

          2             THE COURT:  YOU MEAN HAVE THE COURT REPORTER

          3   TRANSCRIBE ALL OF THIS?

          4             MR. HOLTZMAN:  THAT IS CORRECT, YOUR HONOR, AND

          5   THAT IS SIMPLY FOR EASE OF CITATION AS WE GO DOWN SO WE HAVE

          6   A UNIFORM BODY OF MATERIAL TO CITE FROM.

          7             THE COURT: VERY WELL.

          8             MR. HOLTZMAN: MY APOLOGIES.

          9             IN ADDITION, AS A HOUSEKEEPING MATTER ON THE

         10   DEPOSITIONS, FOR A SMALL NUMBER -- I THINK SIX OF THE

         11   DEPOSITIONS INCLUDED IN THE STIPULATION, WE HAVE NOT YET

         12   COMPLETED THE PROCESS OF PREPARING THE VIDEOTAPES.  AND WE

         13   WOULD REQUEST LEAVE OF COURT TO SUBMIT THOSE IN A COUPLE

         14   DAYS.

         15             THE COURT:  CERTAINLY.

         16             MR. HOLTZMAN:  IN ADDITION TO THE STIPULATION ON

         17   DEPOSITIONS, FOR FOUR OF THE THIRD-PARTY DEPOSITIONS THAT

         18   WERE ENTERED INTO THE RECORD BUT NOT PLAYED INTO OPEN COURT

         19   PRIOR TO THE HOLIDAY RECESS, WE REQUEST LEAVE TO PROVIDE THE

         20   COURT VIDEOTAPES OF THOSE EXCERPTS.

         21             THE COURT:  VERY WELL.

         22             MR. HOLTZMAN:  NOW, THE SECOND THING I TALKED

         23   ABOUT, WHICH IS WHAT MR. EDELMAN HAD ALLUDED TO, IS THE

         24   POTENTIAL STIPULATION RELATING TO DOCUMENTS.  AND WE DO HOPE

         25   TO HAVE THAT FINALIZED AFTER LUNCH.  THAT CONSISTS OF
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          1   APPROXIMATELY 375 DOCUMENTS THAT ARE LISTED IN A VARIETY OF

          2   CATEGORIES IN THE STIPULATION.

          3             THE COURT:  AND YOU ARE GOING TO PREPARE A

          4   SCHEDULE OF THOSE?

          5             MR. HOLTZMAN:  THE SCHEDULE IS SET FORTH -- IN

          6   OTHER WORDS, THE GOVERNMENT EXHIBIT NUMBERS ARE SET FORTH IN

          7   NUMERICAL ORDER IN SEVERAL CATEGORIES, BECAUSE THERE ARE

          8   SOME THAT ARE UNDER SEAL, FOR EXAMPLE, THAT HAVE TO BE

          9   BROKEN OUT SEPARATELY IN THE STIPULATION.

         10             THE COURT:  THAT'S FINE, JUST SO THEY ARE IN

         11   WRITTEN FORM --

         12             MR. HOLTZMAN:  THEY ARE, INDEED.

         13             THE COURT:  -- SO WE KNOW WHAT THEY ARE WITHOUT

         14   HAVING TO HAVE YOU READ THEM INTO THE RECORD.

         15             MR. HOLTZMAN:  RIGHT.

         16             THE COURT:  ALL RIGHT.

         17             MR. HOLTZMAN:  THAT'S WHAT WE ARE TRYING TO AVOID,

         18   YOUR HONOR.

         19             THE LAST CATEGORY, WHICH CONSISTS OF APPROXIMATELY

         20   60 OR 65 DOCUMENTS, IS THOSE TO WHICH WE HAVE NOT BEEN ABLE

         21   TO AGREE.  AND WHAT WE WOULD PROPOSE, YOUR HONOR, IS THAT

         22   THESE -- AND I WILL READ THE NUMBERS IN A MOMENT -- IS THAT

         23   THESE BE ADMITTED, SUBJECT TO A MOTION TO STRIKE, TO AVOID

         24   TAKING YOUR TIME RIGHT NOW WITH ARGUMENT IN ORAL FORM AS TO

         25   ALL 60 OR 65 OF THESE.
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          1             THE COURT:  YOU DON'T HAVE THOSE IN WRITTEN FORM?

          2             MR. HOLTZMAN:  I HAVE THE NUMBERS HERE, AND I DO

          3   HAVE A COPY OF THE DOCUMENTS.

          4             THE COURT:  ALL RIGHT.

          5             MR. EDELMAN:  IF I MAY BE HEARD ON THAT.

          6   MICROSOFT WOULD OPPOSE THAT REQUEST AND PROPOSE IN ITS PLACE

          7   THAT THE PLAINTIFFS OFFER THE DOCUMENTS AND THAT MICROSOFT

          8   HAVE THE OPPORTUNITY TO SUBMIT ITS OBJECTIONS, BUT THAT THE

          9   DOCUMENTS NOT BE RECEIVED, SUBJECT TO THE MOTION TO STRIKE.

         10   IN OTHER WORDS, NOT BE PUT INTO THE RECORD.  WE THINK THAT

         11   THE PLAINTIFFS HAVE NOT MADE A SUFFICIENT FOUNDATION SHOWING

         12   FOR THOSE DOCUMENTS FOR THEM TO BE RECEIVED, EVEN AB INITIO.

         13             THE COURT:  WHAT'S THE DIFFERENCE?

         14             MR. EDELMAN:  THE DIFFERENCE, YOUR HONOR, IS THAT

         15   IN THIS RESPECT, THE CONCERN IS THAT THERE IS SOME KIND OF

         16   PRESUMPTION THAT THE PLAINTIFFS HAVE MADE SOME KIND OF

         17   SHOWING FOR AN INITIAL RECEIPT OF THE DOCUMENTS.  AND IT'S

         18   OUR POSITION THAT, IN FACT, THEY HAVEN'T DONE THAT.  AND AN

         19   OVERWHELMING NUMBER OF OUR OBJECTIONS REFER TO FOUNDATION

         20   ISSUES.

         21             THE COURT:  AUTHENTICITY?

         22             MR. EDELMAN:  WITH RESPECT TO -- THE DOCUMENT IS

         23   AUTHENTIC IN SOME CASES, BUT THAT THERE IS NO TEXTUAL

         24   SHOWING THAT IT IS IN ANY RESPECT ACCURATE.  IN MANY CASES,

         25   THESE DOCUMENTS ARE DOCUMENTS THAT --
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          1             THE COURT: THAT GOES DOES TO ITS WEIGHT.

          2             MR. EDELMAN:  WELL --

          3             THE COURT:  IF YOU HAVE GOT SOME GENUINE

          4   OBJECTIONS AS TO AUTHENTICITY, THEN I WILL RESERVE RULING ON

          5   THE ADMISSIBILITY OF THOSE DOCUMENTS.  IF YOU HAVE ONLY

          6   QUESTIONS AS TO ITS ACCURACY, THEN THOSE WILL GO LARGELY TO

          7   ITS WEIGHT, AND I CERTAINLY DON'T SEE WHY THOSE COULDN'T BE

          8   ADDRESSED IN A MOTION TO STRIKE, OR LATER ON IN MERIT

          9   BRIEFS.

         10             MR. EDELMAN:  THAT WOULD BE TRUE, YOUR HONOR, WITH

         11   RESPECT TO A NUMBER OF DOCUMENTS, BUT DOCUMENTS, FOR

         12   EXAMPLE, WHERE THE ONLY PRETRIAL RECORD IS OF WITNESSES

         13   BEING ASKED WHETHER THEY HAVE EVER SEEN THE DOCUMENTS AND

         14   THE RESPONSE IS, "NO," THEY HAVEN'T, AND THEY DON'T KNOW

         15   WHAT IT IS, OTHER THAN IT COMES FROM SOME FILE OF THEIR

         16   COMPANY, THE ONLY WAY THAT WE CAN CHALLENGE THAT AT THIS

         17   POINT IS TO BE ALLOWED TO DESIGNATE THOSE PORTIONS -- FOR

         18   EXAMPLE, DEPOSITION TRANSCRIPTS -- AND IF THE COURT WOULD

         19   ALLOW US TO DO THAT --

         20             THE COURT:  YOU COULD DO THAT IN THE FORM OF A

         21   MOTION TO STRIKE.

         22             MR. EDELMAN:  IF THE COURT PREFERS, YOUR HONOR.

         23             THE COURT:  I THINK I WOULD PREFER TO DEAL WITH IT

         24   ON A MOTION TO STRIKE, UNLESS THERE IS AN ISSUE AS TO

         25   AUTHENTICITY, IN WHICH CASE I WOULD LIKE TO HEAR THAT BEFORE
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          1   I MAKE A RULING ON EVEN CONDITIONAL ADMISSIBILITY.

          2             MR. EDELMAN:  ARE THESE DOCUMENTS THAT THE COURT

          3   WOULD PROPOSE TO AUTHORIZE PLAINTIFFS TO DISTRIBUTE PUBLICLY

          4   TO BE PUBLISHED, BECAUSE ONCE THEY ARE RECEIVED IN

          5   EVIDENCE --

          6             THE COURT:  UNLESS THERE IS A REASON TO SEAL THEM.

          7             MR. EDELMAN:  BUT I MEAN ONCE THEY ARE IN

          8   EVIDENCE, YOUR HONOR, I BELIEVE THE PRACTICE HAS BEEN TO

          9   ALLOW THEM TO BE PUBLISHED PUBLICLY.  OUR CONCERN IS THAT

         10   THEY DON'T PROPERLY BELONG IN THE RECORD, IF THE COURT

         11   CONCURS WITH THAT.

         12             THE COURT:  WELL, IF THERE ARE SOME DOCUMENTS THAT

         13   YOU THINK ARE -- WHAT IS THE PHRASEOLOGY OF THE RULE --

         14   IMPERTINENT, SCANDALOUS, OR WHATEVER IT IS -- THEN I WILL

         15   ENTERTAIN OBJECTIONS TO THOSE.

         16             MR. HOLTZMAN:  IF I MAY, YOUR HONOR, WHAT I WOULD

         17   PROPOSE IS THAT I READ A LIST OF THE EXHIBIT NUMBERS OF

         18   THESE NOW, NOTING, WHERE APPLICABLE, AS TO THOSE THAT ARE TO

         19   BE ADMITTED UNDER SEAL -- AND THERE ARE SOME OF THOSE -- AND

         20   THAT THE COURT RESERVE ADMITTING THESE UNTIL AFTER LUNCH,

         21   GIVING MICROSOFT AN OPPORTUNITY TO RAISE AUTHENTICITY

         22   OBJECTIONS ONLY IN ORAL FORM.

         23             THE COURT:  OKAY.

         24             MR. EDELMAN:  IF THE COURT PREFERS, WE CAN CONFER

         25   DURING THE LUNCH BREAK.
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          1             THE COURT:  JUST GIVE THEM A LIST.

          2             MR. HOLTZMAN:  OKAY.  WE WILL GIVE THEM A LIST,

          3   YOUR HONOR.

          4             THE COURT:  OKAY.  AND THEN I WILL HEAR YOU AGAIN

          5   ON THE MATTER AFTER LUNCH, MR. EDELMAN, AFTER YOU HAVE HAD A

          6   CHANCE TO LOOK AT THE LIST.

          7             MR. EDELMAN:  THANK YOU.

          8             THE COURT:  ALL RIGHT.  2:00 O'CLOCK.

          9             (WHEREUPON, AT 12:05 P.M., THE ABOVE-ENTITLED

         10   MATTER WAS RECESSED FOR LUNCH.)
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