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         1                    P R O C E E D I N G S

         2           MR. WARDEN:  GOOD AFTERNOON, YOUR HONOR.

         3  MR. HARRIS.

         4           THE COURT:  GOOD AFTERNOON.

         5           MR. WARDEN:  BOTH OF YOU, I'M SURE, WILL BE

         6  PLEASED TO HEAR THAT MY RECOURSE TO THE ACADEMIC

         7  LITERATURE IS GOING TO BE VERY BRIEF.

         8                 CONTINUED CROSS-EXAMINATION

         9  BY MR. WARDEN:

        10  Q.   SINCE YOU DIDN'T CONSULT THE ACADEMIC LITERATURE, I

        11  TAKE IT THAT YOU NEITHER READ YOURSELF, NOR WERE MADE

        12  AWARE BY YOUR COUNSEL OR COUNSEL FOR THE UNITED STATES,

        13  THAT THE GOVERNMENT'S EXPERT WITNESS IN THIS CASE, THE

        14  NEXT WITNESS, FRANKLIN M. FISHER, HAS STATED AS FOLLOWS IN

        15  HIS BOOK, FOLDED, SPINDLED, AND MUTILATED:  ECONOMIC

        16  ANALYSIS IN U.S. V. IBM, AND THIS IS FROM THE SECOND

        17  PRINTING OF SEPTEMBER 1993.  AT PAGE 253 THAT THE HOPE,

        18  CLOSED QUOTE, THAT ONE COULD, QUOTE, MAKE ANY RELIABLE

        19  INFERENCE, LET ALONE A SIMPLE INFERENCE ABOUT THE PRESENCE

        20  OR ABSENCE OF MONOPOLY, CLOSED QUOTE, FROM THE KIND OF

        21  ANALYSIS YOU DID IS, QUOTE, A DANGEROUS WILL-OF-THE-WISP,

        22  THAT ACCOUNTING RATES OF RETURN DON'T PERMIT SUCH AN

        23  INFERENCE.

        24           YOU'RE NOT AWARE OF THAT?

        25  A.   I'M NOT AWARE OF THAT, NO.
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         1  Q.   YOU AREN'T AWARE OF THE STATED--THAT THE PROBLEMS IN

         2  SEEKING TO MAKE SUCH AN INFERENCE, QUOTE, ARE SO LARGE AS

         3  TO MAKE ANY INFERENCE FROM ACCOUNTING RATES OF RETURN AS

         4  TO THE PRESENCE OF ECONOMIC PROFITS, A FORTIORI MONOPOLY

         5  PROFITS, TOTALLY IMPOSSIBLE IN PRACTICE, CLOSED QUOTE.

         6  A.   NO, I'M NOT FAMILIAR WITH THAT.  FROM MY PERSPECTIVE

         7  AS A BUSINESSPERSON, THESE ARE THE METRICS BY WHICH WE

         8  OPERATE EVERY DAY AND JUDGE THE SUCCESS OF OUR BUSINESSES.

         9           IN PARTICULAR, YOU MENTIONED THAT PERHAPS I

        10  SHOULD HAVE TAKEN A LOOK AT--IN ADDITION TO RETURN ON

        11  SALES, THE TRADITIONAL PROFITABILITY, PERHAPS I SHOULD

        12  HAVE LOOKED AT RETURN ON EQUITY.  PERHAPS ALSO ONE COULD

        13  ARGUE I SHOULD HAVE LOOKED AT RETURN ON ASSETS OR THINGS

        14  LIKE EVA, ECONOMIC VALUE ADDED, WHICH IS A MORE RECENT

        15  METRICS.

        16           MANY OF THESE METRICS ARE DRIVEN BY SIMILAR

        17  THINGS.  I WAS INTERESTED IN WHAT YOU SAID ABOUT RETURN ON

        18  EQUITY, SO DURING THE BREAK I JUMPED ON QUICKEN.COM AND

        19  GRABBED A BIT OF INFORMATION.

        20           MICROSOFT HAS IN THIS MOST FISCAL YEAR, AT LEAST

        21  ACCORDING TO THAT DATA, $4.8 BILLION FROM NET INCOME, AND

        22  16.6 BILLION OF BOOK EQUITY FOR AN ROE OF ABOUT 29

        23  PERCENT, WHICH YOU'RE ABSOLUTELY RIGHT, IS NOT OFF THE

        24  CHARTS.  GOOD, BUT NOT OFF THE CHARTS.

        25           IF, HOWEVER, YOU WERE TO USE THE $14 BILLION OF
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         1  CASH THAT IS ON THE BOOKS WHICH IS CLEARLY IN EXCESS OF

         2  THE OPERATING NEEDS, AND WHICH MANY COMPANIES WOULD USE

         3  EITHER TO DISTRIBUTE OR, MORE FREQUENTLY, BECAUSE OF TAX

         4  PURPOSES TO BUY BACK STOCK, IF YOU WERE TO USE THAT $14

         5  BILLION TO BUY BACK STOCK AND THEN RECOMPUTE THE BOOK

         6  EQUITY AND RECOMPUTE THE NET INCOME AFTER TAX--AND I'M

         7  ONLY MAKING BACK-OF-THE-ENVELOPE ESTIMATES, GIVEN THE

         8  AMOUNT OF TIME THAT I HAD--YOU END UP WITH NET INCOME OF

         9  APPROXIMATELY 4.15 RATHER THAN 4.86, AND BOOK EQUITY OF

        10  APPROXIMATELY 2.6 BILLION RATHER THAN THE 16.6 BILLION OF

        11  BOOK EQUITY, WHICH, OF COURSE, INCLUDES THE IMPACT OF THE

        12  $14 BILLION, WHICH WOULD END UP WITH A RETURN ON EQUITY OF

        13  160 PERCENT, WHICH IS OFF THE CHARTS.

        14  Q.   WELL, IF YOU GO TO THAT WEB SITE, I THINK YOU WILL

        15  FIND THAT BERKSHIRE-HATHAWAY'S RETURN ON EQUITY IS OVER

        16  400 PERCENT.

        17           WHAT MARKET ARE THEY INSULATED FROM EFFECTIVE

        18  COMPETITION IN?

        19  A.   THEY ARE INSULATED FROM EFFECTIVE COMPETITION IN

        20  WARREN BUFFET'S ACUMEN.

        21  Q.   BRAINS; RIGHT?

        22           ISN'T IT TRUE THAT THE RETURN ON INTELLECTUAL

        23  PROPERTY--AND I WILL INCLUDE WARREN BUFFET'S BRAIN IN THAT

        24  CATEGORY--IF IT'S SUCCESSFUL INTELLECTUAL PROPERTY IS

        25  OFTEN VERY, VERY HIGH, INDEED?
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         1  A.   YES.

         2  Q.   WHAT DO YOU THINK JOHN GRISHAM'S RETURN ON SALES OR

         3  REVENUE FROM ONE OF HIS BEST SELLING NOVELS IS?  IT'S GOT

         4  TO BE CLOSE TO A HUNDRED PERCENT; RIGHT?

         5  A.   IF YOU ASSUME HE HAS NO COSTS.

         6  Q.   YES.  WELL, I MEAN, HE HAS A PC, PRESUMABLY, AND A

         7  ROOM IN HIS APARTMENT WHERE HE WRITES OR WHATEVER, HOW

         8  DOES THAT COMPARE, IN YOUR JUDGMENT, TO HIS REVENUE.

         9           WHAT'S INTUIT'S PROFIT MARGIN ON TURBOTAX?

        10  A.   INTUIT'S PROFIT MARGIN ON TURBOTAX IS--I DON'T KNOW

        11  SPECIFICALLY, SO LET ME THINK IT THROUGH.

        12           SOMETHING IN THE 20 PERCENT RANGE ALL IN, IF YOU

        13  WERE TO--RETURN ON SALES--IF YOU WERE TO ALLOCATE AS ONE

        14  DOES ON CORPORATE GNA, ET CETERA.

        15  Q.   IN PARAGRAPH 86 OF YOUR TESTIMONY ON PAGE 35, YOU

        16  STATE THAT QUICKEN, LIKE MOST APPLICATIONS, UTILIZES

        17  SHARED COMPONENTS OF SOFTWARE CODE OR DLL'S.  DO YOU

        18  RECALL THAT STATEMENT?

        19  A.   YES.

        20           WHAT PAGE, AGAIN, WAS THAT?

        21  Q.   IT'S PAGE 35, PARAGRAPH 86.

        22           SIMPLE QUESTION.  IT WASN'T YOUR IDEA TO INCLUDE

        23  THAT DISCUSSION IN YOUR TESTIMONY, WAS IT?

        24  A.   YES, IT WAS.

        25  Q.   IT WAS?  WHY DID YOU INCLUDE IT?
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         1  A.   BECAUSE I UNDERSTAND ONE OF THE ISSUES IN THE CASE TO

         2  REVOLVE AROUND WHETHER SOFTWARE APPLICATIONS THAT SHARE

         3  CERTAIN COMPONENTS OF CODE CAN OR SHOULD BE SEPARATED OR

         4  CAN OR SHOULD BE OPERATED INDEPENDENTLY, AND I THOUGHT

         5  THIS HAS A BEARING ON IT BOTH IN TERMS OF THE EXAMPLE OF

         6  OUR OWN COMBINATION OF INTERNET EXPLORER WITH QUICKEN AND

         7  OUR OTHER PRODUCTS; AND SECONDLY, WITHIN OUR OWN

         8  DEVELOPMENT EFFORTS, HOW WE SHARE COMPONENTS OF CODE IN

         9  VARIOUS DEVELOPMENT ACTIVITIES.

        10  Q.   NOW, IT IS TRUE, ISN'T IT, THAT THE VAST MAJORITY OF

        11  QUICKEN IS COMPRISED OF DLL'S THAT ARE NOT SHARED WITH

        12  OTHER APPLICATIONS OR WITH THE OPERATING SYSTEM?  ISN'T

        13  THAT CORRECT?

        14  A.   YES.

        15  Q.   TURNING TO ANOTHER TOPIC, IN EARLY 1985 (SIC), INTUIT

        16  BEGAN EXPLORING THE POSSIBILITY OF EMBEDDING A WEB BROWSER

        17  IN QUICKEN; IS THAT CORRECT?

        18  A.   IN EARLY 1995?

        19  Q.   YES.

        20  A.   IN EARLY 1995, IT DEPENDS WHAT YOU MEAN BY EMBEDDING,

        21  SO I WILL JUST BE PRECISE.

        22  Q.   PLEASE.

        23  A.   WHAT WE INITIALLY STARTED EXPLORING WAS THE

        24  POSSIBILITY OF BUNDLING A BROWSER AND WITH SOME LIGHT

        25  INTEGRATION.
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         1  Q.   WHAT DO YOU MEAN BY "LIGHT INTEGRATION"?

         2  A.   WELL, THERE WERE MECHANISMS BY WHICH, WITHIN THE

         3  QUICKEN PRODUCT, ONE COULD INSTANTIATE THE BROWSER AND

         4  INSTRUCT THE BROWSER AS TO THE URL THAT SHOULD BE

         5  DISPLAYED.

         6           IN OTHER WORDS, A VERY SIMILAR THING TO WHAT WE

         7  SUBSEQUENTLY DID IN WHAT'S CALLED THE

         8  COMPONENT--COMPONENTIZED BROWSER, THE DIFFERENCE BEING

         9  THAT THE BROWSER AND THE HTML WINDOW THAT IT DISPLAYS

        10  WOULD BE DISPLAYED WITHIN--IN--A COMPONENTIZED BROWSER

        11  WITHIN THE DISPLAYED UI OF QUICKEN; WHEREAS IN 1995, IT

        12  WAS DISPLAYED AS A SEPARATE WINDOW ON THE DESKTOP.

        13  Q.   RIGHT.  I UNDERSTAND WHAT HAPPENED, BUT YOU BEGAN

        14  LOOKING INTO THE POSSIBILITY OF ACTUALLY EMBEDDING A

        15  BROWSER IN 1995, DID YOU NOT?

        16  A.   IN THE GENERAL SENSE OF TRYING TO INTEGRATE INTERNET

        17  FUNCTIONALITY AS CLOSELY AS WE COULD WITHIN OUR PRODUCTS,

        18  YES.

        19  Q.   RIGHT.

        20           IN THE FALL OF 1995, YOU BEGAN INCLUDING NETSCAPE

        21  NAVIGATOR WITH BOTH QUICKEN AND TURBOTAX; IS THAT CORRECT?

        22  A.   YES.

        23  Q.   BUT THAT WAS NOT EMBEDDED, WAS IT?

        24  A.   AGAIN, IT DEPENDS WHAT YOU MEAN BY "EMBEDDED," SO LET

        25  ME NOT USE THAT PHRASE.  I WILL SAY IT WAS BUNDLED WITH
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         1  LIGHT INTEGRATION, AND SUBSEQUENTLY WE USED A

         2  COMPONENTIZED BROWSER.

         3  Q.   AND THAT WAS INTERNET EXPLORER; IS THAT RIGHT?

         4  A.   YES, THAT IS.

         5  Q.   AFTER YOU HAD THIS LIGHT INTEGRATION OF A

         6  NONCOMPONENTIZED BROWSER, YOUR GOAL WAS TO FURTHER

         7  INTEGRATE INTERNET CAPABILITIES WITH QUICKEN, WAS IT NOT?

         8  A.   YES, ONE OF OUR GOALS, YES.

         9  Q.   AND GOING BACK TO ONE OF YOUR ANSWERS A MINUTE AGO,

        10  IN PARTICULAR, INTUIT WANTED THE ABILITY TO DISPLAY AN

        11  HTML FRAME WITHIN THE USER INTERFACE OF ITS OWN PRODUCTS,

        12  PARTICULARLY QUICKEN, RATHER THAN WITHIN A SEPARATE WEB

        13  BROWSER WINDOW; IS THAT CORRECT?

        14  A.   YES, IT IS.

        15  Q.   AND A BROWSER THAT ENABLES THAT IS WHAT YOU REFERRED

        16  TO AS "COMPONENTIZED BROWSERS"; IS THAT CORRECT?

        17  A.   YES.

        18  Q.   AND THAT KIND OF BROWSER IS ALSO SOMETIMES CALLED A

        19  "CHROMELESS BROWSER"; IS THAT CORRECT?

        20  A.   THAT'S CORRECT.

        21  Q.   AND NOW, NAVIGATOR IN 1995 WAS NOT COMPONENTIZED, WAS

        22  IT?

        23  A.   NO.

        24  Q.   AND IN 1996 YOU STARTED DISCUSSING WITH NETSCAPE YOUR

        25  DESIRE AT INTUIT FOR COMPONENTIZED BROWSERS; IS THAT
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         1  CORRECT?

         2  A.   I DID NOT START--

         3  Q.   NOT YOU, PERSONALLY.

         4  A.   NOT ME, PERSONALLY.  I'M AWARE NOW BECAUSE OF E-MAILS

         5  THAT HAVE BEEN PRESENTED AS A RESULT OF THIS CASE, THAT

         6  OUR--WITHIN OUR COMPANY, WE DID START THOSE DISCUSSIONS.

         7  Q.   RIGHT.

         8           AND WHEN INTUIT FIRST RAISED THAT ISSUE WITH

         9  NETSCAPE, IT IS TRUE, IS IT NOT, THAT NETSCAPE INFORMED

        10  INTUIT THAT IT WAS RELUCTANT TO DEVELOP A COMPONENTIZED

        11  BROWSER BECAUSE IT WAS FOCUSING ITS DEVELOPMENT EFFORTS ON

        12  NAVIGATOR 4.0?

        13  A.   YES.  THEY SAID THAT IT WAS NOT PART OF THEIR

        14  STRATEGY FOR 4.0, AND THEY WOULD DO THAT OR CONSIDER DOING

        15  THAT SUBSEQUENT TO THE RELEASE OF 4.0.

        16  Q.   AND 4.0, JUST TO BE CLEAR, WAS NOT GOING TO BE A

        17  COMPONENTIZED BROWSER?

        18  A.   THAT'S CORRECT.

        19  Q.   AND IT WAS ULTIMATELY RELEASED IN THE SPRING OF 1997;

        20  IS THAT CORRECT?

        21  A.   THAT'S CORRECT.

        22  Q.   ISN'T IT TRUE ALSO THAT WHEN INTUIT FIRST RAISED WITH

        23  NETSCAPE THE ISSUE OF DEVELOPING A COMPONENTIZED BROWSER,

        24  NETSCAPE RESPONDED THAT SUCH A DEVELOPMENT WAS NOT

        25  CONSISTENT WITH NETSCAPE'S CORPORATE STRATEGY?
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         1  A.   WHAT THEY SAID, AT LEAST TO ME, WAS THAT THEY DID NOT

         2  INTEND TO DO SO FOR 4.0.  I BELIEVE THERE IS AN E-MAIL

         3  FROM AN ENGINEER NAMED JOE WELLS WHERE HE SAYS THE

         4  RESPONSE IS THAT THEIR STRATEGY DOES NOT FOLLOW THIS

         5  AGENDA.

         6           TO ME, THEY SAID, "WE ARE NOT PLANNING ON THAT

         7  FOR 4.0."

         8  Q.   IN FACT, MR. WELLS SAID QUICKEN SHOULD RUN INSIDE A

         9  BROWSER INSTEAD OF THE OTHER WAY AROUND, DIDN'T HE?

        10  A.   THAT'S WHAT HE SAID, YES, AND THAT'S WHAT THEY WERE

        11  SAYING TO HIM AT THAT TIME WITH REGARD TO 4.0, NETSCAPE

        12  NAVIGATOR 4.0.

        13  Q.   DID MR. WELLS SAY THAT THAT POSITION ON NETSCAPE'S

        14  PART WAS LIMITED TO NAVIGATOR 4.0?

        15  A.   NO, I NEVER QUERIED JOE ON THIS.  THIS IS--THESE ARE

        16  THINGS THAT I HAVE SEEN IN THE E-MAILS SINCE THAT TIME.

        17  MY CONVERSATIONS WERE WITH REPRESENTATIVES FROM NETSCAPE.

        18           MR. WARDEN:  YOUR HONOR, I HAVE PLACED BEFORE THE

        19  WITNESS AND OFFER AT THIS TIME WHAT HAS BEEN MARKED AS

        20  DEFENDANT'S EXHIBIT 1418, WHICH IS THREE PAGES OF E-MAIL,

        21  THE FIRST MESSAGE OF WHICH IS THE E-MAIL THE WITNESS HAS

        22  BEEN TESTIFYING ABOUT.

        23           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        24           THE COURT:  DEFENDANT'S 1418 IS ADMITTED.

        25                         (DEFENDANT'S EXHIBIT NO. 1418 WAS
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         1                          ADMITTED INTO EVIDENCE.)

         2  BY MR. WARDEN:

         3  Q.   AND I DIRECT YOUR ATTENTION, MR. HARRIS, TO PARAGRAPH

         4  YOU HAVE BEEN REFERRING TO WHICH SAYS, "ONE SIDE NOTE, WE

         5  TALKED WITH NETSCAPE REPEATEDLY THIS WINTER ABOUT BUILDING

         6  US A TOOLSET TO COMPETE WITH MICROSOFT."

         7           LET'S PAUSE THERE.

         8           WHAT IS A TOOLSET?

         9  A.   WELL, A TOOLSET IN THIS CONTEXT WOULD BE, PRESUMABLY,

        10  AT LEAST IN PART, THE FEATURES OF A COMPONENTIZED BROWSER.

        11  Q.   OKAY.  HE CONTINUES, "THEIR RESPONSE IS THAT THEIR

        12  CORPORATE STRATEGY DOES NOT FOLLOW THIS AGENDA."

        13           YOU DO REMEMBER THOSE WORDS PRETTY WELL, DON'T

        14  YOU?

        15  A.   WELL, I'M READING THEM RIGHT HERE.

        16  Q.   YOU ARE, OKAY.

        17           AND HE CONTINUES, "QUICKEN SHOULD RUN INSIDE OF A

        18  BROWSER, NOT THE OTHER WAY AROUND."

        19  A.   CORRECT.

        20  Q.   AND HE DOESN'T SAY ANYTHING ABOUT THIS STRATEGY BEING

        21  LIMITED IN TIME OR TO A PARTICULAR PRODUCT RELEASE OF

        22  NAVIGATOR, DOES HE?

        23  A.   NO, HE DOES NOT.  JOE WELLS IS AN ENGINEER.  HE WAS

        24  PRESUMABLY TALKING TO THEIR ENGINEERS.  MY CONVERSATIONS

        25  WOULD HAVE BEEN WITH THE BUSINESS PLANNERS AND
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         1  STRATEGISTS.

         2  Q.   OKAY.  JOE WELLS IS A SENIOR ENGINEER, IS HE NOT, AT

         3  INTUIT?

         4  A.   HE'S AN EXCELLENT ENGINEER.

         5  Q.   AND HE IS A SENIOR ENGINEER, IS HE NOT?

         6  A.   I'M NOT--I'M NOT COMPLETELY FAMILIAR WITH HIS TITLE,

         7  BUT I'M SURE, IF HE'S NOT A SENIOR ENGINEER, HE SHOULD BE.

         8  Q.   THAT WILL DO.

         9           DID HE REPORT TO MR. TORRES AT THE TIME OF THIS

        10  E-MAIL?

        11  A.   I'M NOT SURE.  MY GUESS IS THAT THERE WAS A LAYER OF

        12  MANAGEMENT BETWEEN JOE WELLS AND MR. TORRES--I'M NOT SURE

        13  OF THAT--BUT HE ULTIMATELY WOULD HAVE REPORTED TO ERIC

        14  TORRES.

        15  Q.   AND WHO ARE TIM VILLA-NOOVA (PHONETIC), IF I SAID

        16  THAT RIGHT, AND MITCH SNEIDERMAN?

        17  A.   YOU GOT THE SECOND ONE RIGHT, AND THE FIRST ONE IS

        18  VILLA-NOO-AY-VA (PHONETIC).  THEY ARE BOTH ENGINEERS.

        19           IN FACT, TIM VILLANUEVA IS AN ARCHITECT ON THE

        20  QUICKEN TEAM.

        21  Q.   NOW, YOU WERE--THAT IS, YOU AT INTUIT, IN

        22  GENERAL--WERE DISAPPOINTED THAT NETSCAPE WASN'T PLANNING

        23  TO INCLUDE COMPONENTIZATION AS A FEATURE OF NAVIGATOR 4.0,

        24  WERE YOU NOT?

        25  A.   YES, THAT'S CORRECT.
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         1  Q.   AND YOU MADE IT VERY CLEAR TO NETSCAPE IN 1996 THAT

         2  SUCH CAPABILITY WAS IMPORTANT TO INTUIT; ISN'T THAT

         3  CORRECT?

         4  A.   AGAIN, NOT ME PERSONALLY DURING THAT TIME FRAME, BUT

         5  INTUIT, THROUGH JOE AND OTHERS, YES.

         6  Q.   THANK YOU.

         7           AND IN FACT, MAY I ASK TO WHAT YOU'RE REFERRING

         8  IN THE COURSE OF ANSWERING MY QUESTIONS, MR. HARRIS?

         9  A.   YES.  I'M REFERRING TO THE EXHIBITS THAT I WAS GIVEN

        10  DURING DEPOSITION.

        11           BY THE WAY, JUST TO INTERJECT, ONE OF THOSE

        12  EXHIBITS IS A PRESS RELEASE THAT TALKS ABOUT, I THINK,

        13  WHAT YOU ASKED ME ABOUT BEFORE, WHICH WAS OUR ICON ON

        14  PACK-BELL'S MACHINES, AND I HAVE BEEN INFORMED AND I HAVE

        15  BEEN SHOWN THAT BY MY COUNSEL, AND I HAVE BEEN ASKED THAT

        16  QUESTION ON MY DEPOSITION, AND I SAID THE SAME THING AT

        17  THAT TIME, WHICH, NO, I WAS NOT AWARE OF THAT, BUT CLEARLY

        18  I SHOULD HAVE REMEMBERED THAT IT WAS PRESENTED TO ME IN MY

        19  DEPOSITION.

        20  Q.   SO, YOU'RE NOW AWARE OF IT; IS THAT CORRECT?

        21  A.   YES.

        22  Q.   AND WHAT ARE THE FACTS OF WHICH YOU'RE NOW AWARE?

        23  A.   AS I ANSWERED THEN AND WOULD ANSWER NOW, THE FACTS

        24  I'M NOW AWARE OF IS WHAT IS IN THE PRESS RELEASE.  AND I

        25  DIDN'T RE-READ THE PRESS RELEASE HERE.  I DID RE-READ MY
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         1  ANSWERS IN THE DEPOSITION, AND I COULD READ THOSE TO YOU

         2  IF YOU LIKE.

         3  Q.   WHAT ARE THE FACTS OF WHICH YOU'RE NOW AWARE THAT YOU

         4  REFRESHED YOUR RECOLLECTION AS TO WITH RESPECT TO YOUR

         5  HAVING INTUIT'S HAVING A QUICKEN ICON ON A PACKARD-BELL

         6  COMPUTER?

         7  A.   THAT WE HAVE A PRESS RELEASE WHERE WE SAID THAT WE

         8  HAVE AN ARRANGEMENT WITH PACKARD-BELL, THAT AN ICON THAT

         9  LEADS A PERSON TO QUICKEN.COM IS PRE-CONFIGURED ON THAT

        10  MACHINE.

        11  Q.   ON THE DESKTOP; IS THAT CORRECT?

        12  A.   ON THE DESKTOP, THAT'S CORRECT.

        13  Q.   HAVE YOU SOUGHT SIMILAR AGREEMENTS WITH OTHER PC

        14  OEM'S?

        15  A.   I ASKED THAT OF MY COUNSEL DURING THE BREAK, AND SHE

        16  SAID NO, THAT WE HAVE NOT--SORRY, PARDON ME.  THAT WE

        17  HAVE, BUT WE HAVE NOT BEEN SUCCESSFUL WITH ANY OTHER

        18  OEM'S.

        19  Q.   AND YOUR LACK OF SUCCESS IS NOT DUE TO ANY

        20  CONTRACTUAL PROVISION BETWEEN MICROSOFT AND PC OEM'S, IS

        21  IT?

        22  A.   THAT I'M NOT AWARE OF.

        23  Q.   NOW, IN LATE 1996, INTUIT BEGAN HAVING DISCUSSIONS

        24  WITH MICROSOFT ABOUT THE POSSIBILITY OF LICENSING

        25  WEB-BROWSING TECHNOLOGY TO EMBED IN QUICKEN; IS THAT
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         1  CORRECT?

         2  A.   I DON'T RECALL SPECIFICALLY THE DATES, BUT YES, LATE

         3  '96 OR EARLY '97.

         4  Q.   AND IN FACT, MICROSOFT HAD MADE A PRESENTATION TO

         5  INTUIT CONCERNING INTERNET EXPLORER IN THE SUMMER OF 1996,

         6  HAD IT NOT?

         7  A.   THAT'S WHAT I'M AWARE OF FROM THESE E-MAILS.  I WAS

         8  NOT AWARE OF, NOR DID I ATTEND THAT PRESENTATION AT THE

         9  TIME.

        10  Q.   BILL CAMPBELL DID ATTEND SUCH A PRESENTATION, DIDN'T

        11  HE?

        12  A.   NOT TO MY KNOWLEDGE.

        13  Q.   DID HE ARRANGE FOR THE MAKING OF SUCH A PRESENTATION?

        14  A.   NOT TO MY KNOWLEDGE.

        15           WHAT--THE PRESENTATION IN EARLY '96, AS FAR AS I

        16  KNOW--AND I REALLY DON'T KNOW WHO ARRANGED IT, BUT AS FAR

        17  AS I KNOW WAS A GROUP OF THE PEOPLE WHO ARE LISTED ON THIS

        18  E-MAIL, JOE WELLS, TIM VILLANUEVA, RICH SNEIDERMAN, ERIC

        19  TORRES, ET CETERA.

        20           I AM AWARE, AGAIN THROUGH MY COUNSEL WHO HAS

        21  SPOKEN WITH BILL CAMPBELL, THAT HE AT SOME POINT EITHER IN

        22  LATE '97--SORRY, LATE '96 OR EARLY '97--CONTACTED WILL

        23  POOLE AT MICROSOFT BECAUSE HE HAD BEEN TOLD THAT WILL

        24  POOLE HAD NEGOTIATED FOUR FOR POINTCAST'S APPEARANCE ON

        25  THE ACTIVE DESKTOP, AND SO BILL CAMPBELL DID INITIATE THAT
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         1  CONVERSATION.  THE ACTIVE DESKTOP CONVERSATION IS, OF

         2  COURSE, INVOLVED WITH THE BROWSER CONVERSATION.

         3  Q.   WELL, WE WILL COME TO THE ACTIVE DESKTOP IN DUE

         4  COURSE.

         5  A.   GREAT.

         6  Q.   LET'S STICK WITH THE EMBEDDING OF THE BROWSER AT THIS

         7  POINT, IF WE MAY.

         8           WHEN YOU ARE REFERRING TO AN E-MAIL, WHAT E-MAIL

         9  ARE YOU REFERRING TO?

        10  A.   I WAS LOOKING AT SAME E-MAIL THAT YOU WERE JUST

        11  PUTTING UP ON--

        12  Q.   THE LAST ONE?

        13  A.   YES.

        14           I'M LOOKING AT THE EXHIBITS THAT YOUR COLLEAGUES

        15  PRESENTED TO ME AT MY DEPOSITION.

        16  Q.   OKAY.  I THINK THIS MIGHT GO A LITTLE FASTER AND A

        17  LITTLE BETTER IF YOU WOULD ANSWER THE SPECIFIC QUESTION I

        18  ASK INSTEAD OF TRYING TO BRING INTO THE CASE DOCUMENTS WE

        19  HAVEN'T REACHED YET.

        20           MR. WARDEN:  I WOULD LIKE TO PLACE BEFORE THE

        21  WITNESS DEFENDANT'S EXHIBIT 57, WHICH HAS ALREADY BEEN

        22  ADMITTED INTO EVIDENCE, YOUR HONOR.

        23           (DOCUMENT HANDED TO THE WITNESS.)

        24  BY MR. WARDEN:

        25  Q.   HAVE YOU SEEN THIS PARTICULAR DOCUMENT BEFORE?  IT
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         1  LOOKS LIKE IT WAS MARKED AS EXHIBIT 9 AT MR. HOMER'S

         2  DEPOSITION, BUT I DON'T SEE ANY MARK REFERRING TO YOUR

         3  DEPOSITION.

         4  A.   NO, I DON'T THINK I HAVE SEEN THIS BEFORE.

         5  Q.   OKAY.  DIRECTING YOUR ATTENTION TO THE SECOND

         6  PARAGRAPH--AND THIS IS A DOCUMENT DATED AUGUST 14TH,

         7  1996--IT LOOKS TO BE AN INTUIT INTERNAL E-MAIL

         8  COMMUNICATION--I'M SORRY, A NETSCAPE INTERNAL E-MAIL

         9  COMMUNICATION REFERRING TO INTUIT, AND I DIRECT YOUR

        10  ATTENTION TO THE SECOND FULL PARAGRAPH WHICH STATES, "BILL

        11  CAMPBELL CALLED ME ABOUT THREE WEEKS AGO AND ASKED ME TO

        12  COME OVER AND MEET WITH THEIR ENGINEERING COUNCIL, THEIR

        13  SENIOR ENGINEERING MANAGERS."

        14           LET'S PAUSE THIS THERE AND ASK YOU, WOULD

        15  MR. WELLS BE ONE OF YOUR SENIOR ENGINEERING MANAGERS ON

        16  THIS COUNCIL?

        17  A.   WE DON'T HAVE AN ENGINEERING COUNCIL, SO I'M NOT SURE

        18  WHAT HE'S REFERRING TO, BUT MY GUESS IS THAT JOE WELLS

        19  WOULD HAVE BEEN PART OF THIS GROUP, GIVEN THE CONTEXT.

        20  Q.   OKAY.  AND IT CONTINUES, "BECAUSE MICROSOFT HAD DONE

        21  A GOOD JOB OF CONVINCING THEM OF THEIR INTERNET VISION FOR

        22  IE 4.0 AND BEYOND.

        23           WERE YOU AWARE THAT MR. CAMPBELL THOUGHT

        24  MICROSOFT HAD DONE A GOOD JOB OF CONVINCING THEIR

        25  ENGINEERS OF MICROSOFT'S INTERNET VISION FOR IE 4.0 AND
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         1  BEYOND IN AUGUST 1996?

         2  A.   NO, NOT IN AUGUST 1996.

         3  Q.   AND AT THAT TIME, MR. CAMPBELL WAS THE CEO OF YOUR

         4  COMPANY; IS THAT CORRECT?

         5  A.   THAT'S CORRECT.

         6  Q.   THIS MESSAGE CONTINUES, "THE PRIMARY APPEAL OF THIS

         7  WAS THAT MICROSOFT HAD PROMISED THEM"--THAT IS, INTUIT--"A

         8  HIGHLY COMPONENTIZED SET OF FUNCTIONS THAT THEY CAN PICK

         9  AND CHOOSE FROM TO ADD NETWORK FUNCTIONALITY TO ALL OF THE

        10  INTUIT APPLICATIONS."

        11           WERE YOU AWARE THAT MICROSOFT HAD PROMISED INTUIT

        12  SUCH A HIGHLY COMPONENTIZED SET OF FUNCTIONS FOR THE

        13  PURPOSE STATED IN AUGUST 1996?

        14  A.   NO, I PERSONALLY WAS NOT.

        15  Q.   LET'S GO ON TO THE NEXT PARAGRAPH AND THE HIGHLIGHTED

        16  PORTION IN WHICH MR. HOMER SAYS THAT HE LEARNED THAT THEY

        17  PREFERRED--THAT IS, INTUIT, PREFERRED--"TO WORK WITH US

        18  BUT FELT LIKE THEY DID NOT HAVE ACCESS TO KEY PEOPLE WHO

        19  WERE WILLING TO LISTEN TO THEIR INPUT, PARTICULARLY FROM

        20  OUR ENGINEERING TEAM."

        21           WERE YOU AWARE THAT THAT WAS A VIEW HELD BY THE

        22  PEOPLE RESPONSIBLE FOR THIS PROJECT AT INTUIT AT THAT

        23  TIME?

        24  A.   NO, I WAS NOT.

        25           I BELIEVE AT THAT TIME I WAS RESPONSIBLE FOR THE

                                                           21

         1  TAX DIVISION, AND I DID NOT HAVE RESPONSIBILITIES FOR THE

         2  CONSUMER DIVISION IN WHICH QUICKEN RESIDES.

         3  Q.   SO, YOU WERE ALSO UNAWARE THAT AT THAT TIME INTUIT

         4  DID NOT HAVE ANY DEFINITE COMMITMENTS FROM NETSCAPE ABOUT

         5  NETSCAPE'S WILLINGNESS TO COMPONENTIZE THE BROWSER

         6  PRODUCT; IS THAT RIGHT?

         7  A.   THAT'S CORRECT.  MY INVOLVEMENT CAME LATER ON, LATE

         8  '96 OR EARLY--AND/OR EARLY '97.

         9  Q.   WHO IS MIKE HOMER, BY THE WAY?

        10  A.   I'M NOT SURE OF HIS TITLE, BUT HE IS ONE OF, IF NOT

        11  THE SENIOR MARKETING EXECUTIVE AT NETSCAPE.

        12  Q.   WERE YOU AWARE IN THE NEXT MONTH, SEPTEMBER 1996,

        13  THAT THE MOVE TO COMPONENTIZE THE BROWSER AT NETSCAPE HAD

        14  FADED?

        15  A.   NO.

        16           MR. WARDEN:  YOUR HONOR, I PLACE BEFORE THE

        17  WITNESS AND OFFER INTO EVIDENCE WHAT HAS BEEN MARKED FOR

        18  IDENTIFICATION AS DEFENDANT'S EXHIBIT 424, A NETSCAPE

        19  INTERNAL E-MAIL STRING.

        20           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        21           THE COURT:  DEFENDANT'S 424 IS ADMITTED.

        22                         (DEFENDANT'S EXHIBIT NO. 424 WAS

        23                          ADMITTED INTO EVIDENCE.)

        24  BY MR. WARDEN:

        25  Q.   AND YOU WILL NOTICE FROM THE SECOND PARAGRAPH IN THE
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         1  FIRST MESSAGE, YOU WILL NOTICE THE REFERENCE TO INTUIT,

         2  MR. HARRIS?

         3  A.   YES.

         4  Q.   AND GOING ON DOWN IN THE DOCUMENT TO THE PARAGRAPH

         5  BEGINNING "LAST WEEK," DO YOU SEE THAT PARAGRAPH?

         6  A.   YES, I DO.

         7  Q.   THE AUTHOR OF THE E-MAIL SAYS THAT ACCORDING TO

         8  DEBBY, "WE ARE NOT GOING TO HAVE ANYTHING TO OFFER THEM IN

         9  A TIME FRAME THEY'RE ASKING, NOVEMBER TO DECEMBER"--I

        10  THINK THAT'S A TYPO--"'96."

        11           WERE YOU AT INTUIT INTERESTED IN GETTING A

        12  COMPONENTIZED BROWSER FOR EMBEDDING IN QUICKEN BY NOVEMBER

        13  OR DECEMBER '96?

        14  A.   PERHAPS WE WERE.  I THINK THE MORE SALIENT DATES

        15  WOULD HAVE BEEN SPRING TIME OF '97 BECAUSE THAT WAS WHAT

        16  WAS NECESSARY IN ORDER TO COMPLETE THE INTEGRATION AND THE

        17  BETA TESTING.

        18  Q.   IN ORDER TO INCLUDE THE COMPONENTIZED OR CHROMELESS

        19  BROWSER IN QUICKEN 97; IS THAT RIGHT?

        20  A.   IN ORDER TO INCLUDE IT IN WHAT WE WOULD HAVE REFERRED

        21  TO AS QUICKEN 98--

        22  Q.   NINETY-EIGHT.

        23  A.   WHICH IS BROUGHT OUT IN SEPTEMBER OR OCTOBER '97.

        24  Q.   THANK YOU.

        25  A.   YOU BET.
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         1  Q.   WERE YOU AWARE THAT AT LEAST THE AUTHOR OF THIS

         2  MESSAGE AT NETSCAPE THOUGHT THE MOVE TO COMPONENTIZE THE

         3  BROWSER HAD FADED IN SEPTEMBER 1996?

         4  A.   NO, BUT IT'S POSSIBLE THAT VARIOUS PRIORITIES WERE

         5  BEING SHIFTED WITHIN THE TEAM.

         6  Q.   GO TO THE SECOND PAGE OF THE DOCUMENT AND LOOK AT THE

         7  SECOND FULL PARAGRAPH OF THE MESSAGE BEGINNING "MARIA,"

         8  WHERE THE STATEMENT IS MADE, "SOMEHOW WE HAVE MOVED FROM

         9  EMBRACING COMPONENTIZATION OF THE BROWSER TO NOT OVER THE

        10  LAST THREE MONTHS."

        11           WAS INTUIT MADE AWARE THAT NETSCAPE HAD MOVED

        12  FROM EMBRACING COMPONENTIZATION OF THE BROWSER TO NOT

        13  EMBRACING IT IN THIS TIME FRAME, SEPTEMBER 1996?

        14  A.   OH, I'M SORRY, I THOUGHT THIS WAS A REFERENCE TO

        15  INTUIT EMBRACING THE COMPONENTIZATION AS OPPOSED TO--

        16  Q.   NO, NO.  THIS IS NETSCAPE.

        17  A.   NO.

        18  Q.   THANK YOU.

        19           IT IS TRUE, IS IT NOT, THAT JOE MAHONEY OF INTUIT

        20  CONTACTED JOHN LUDWIG OF MICROSOFT IN NOVEMBER 1996 AND

        21  REQUESTED THE MEETING TO DISCUSS MICROSOFT'S WEB-BROWSING

        22  TECHNOLOGY?

        23  A.   I DON'T SPECIFICALLY KNOW, BUT I ASSUME SO, YES.

        24           MR. WARDEN:  I PLACE BEFORE THE WITNESS AND OFFER

        25  A STRING OF E-MAILS THAT HAVE BEEN MARKED FOR
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         1  IDENTIFICATION AS DEFENDANT'S EXHIBIT 2080.

         2           NOW, THIS IS THE FORM IN WHICH THE DOCUMENT

         3  EXISTS, YOUR HONOR.  I'M GOING TO HAVE REFERENCE TO A

         4  PARTICULAR E-MAIL DATED FRIDAY, NOVEMBER 8, WHICH IS TO

         5  MR. LUDWIG FROM MR. MAHONEY OF INTUIT, AND IS AT THE TOP

         6  OF WHAT IS NUMBERED PAGE TEN IN THE UPPER RIGHT-HAND

         7  CORNER.  NO BATES NUMBERS ON THIS DOCUMENT.

         8           THE WITNESS:  I'M SORRY, I'M CONFUSED TO WHERE

         9  YOU'RE GOING.

        10  BY MR. WARDEN:

        11  Q.   WHEN WE GET TO IT, WE ARE GOING TO BE ON PAGE TEN.

        12           MR. BOIES:  YOUR HONOR, MAY I INQUIRE WHOSE FILES

        13  THIS DOCUMENT CAME FROM?

        14           MR. WARDEN:  IT WAS PRODUCED BY INTUIT.  IT WAS

        15  NOT BATES NUMBERED AND PRODUCED TO US UNTIL THIS MORNING.

        16           MR. BOIES:  I HAVE NO OBJECTION.

        17           THE COURT:  DEFENDANT'S 2080 IS ADMITTED.

        18                         (DEFENDANT'S EXHIBIT NO. 2080 WAS

        19                          ADMITTED INTO EVIDENCE.)

        20           THE COURT:  AND YOU ARE LABELING ONLY THE E-MAIL

        21  OF NOVEMBER 8?

        22           MR. WARDEN:  I OFFER A PIECE OF A DOCUMENT, BUT

        23  ALL I'M GOING TO BE REFERRING TO IS ON PAGE TEN AT THE TOP

        24  AT THE MOMENT.  THERE MAY BE SOME OTHER PARTS OF IT.

        25           THE COURT:  I TAKE IT, MR. BOIES, YOU DON'T
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         1  OBJECT TO THE WHOLE DOCUMENT COMING IN?

         2           MR. BOIES:  IF HE OFFERS THE WHOLE DOCUMENT, I

         3  HAVE NO OBJECTION TO THAT EITHER.

         4           THE COURT:  ALL RIGHT.

         5           MR. WARDEN:  YES, THAT'S WHAT I AM OFFERING, THE

         6  WHOLE DOCUMENT.

         7           THE COURT:  ALL RIGHT.  IT'S IN.

         8  BY MR. WARDEN:

         9  Q.   HAVE YOU SEEN THIS BEFORE, AND NOT NECESSARILY IN

        10  THIS FORM, BUT THIS E-MAIL FROM MR. MAHONEY TO MR. LUDWIG,

        11  MR. HARRIS?

        12  A.   I THINK I HAVE, IN REVIEW OF THE DOCUMENTS THAT WERE

        13  PREPARED IN RESPONSE TO YOUR REQUEST.

        14  Q.   SO THAT CONFIRMS, DOES IT NOT, THAT IN NOVEMBER '96,

        15  INTUIT CONTACTED MICROSOFT ABOUT, AS MR. MAHONEY PUTS IT,

        16  "THINGS BROWSER AND INTERNET-RELATED"?

        17  A.   YES.

        18  Q.   HE SUGGESTS A MEETING THERE.  DO YOU KNOW WHETHER

        19  SUCH A MEETING OCCURRED?

        20  A.   NO.  I PRESUME IT DID.

        21  Q.   SOONER OR LATER THERE WERE SOME MEETINGS, WERE THERE

        22  NOT?

        23  A.   ABSOLUTELY.

        24  Q.   OKAY.  AND ISN'T IT TRUE THAT AS ONE OF THE EARLIER

        25  E-MAILS WE LOOKED AT SUGGESTED, INTUIT WENT TO MICROSOFT
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         1  RELUCTANTLY BECAUSE MICROSOFT WAS A COMPETITOR OF INTUIT?

         2  A.   YES.

         3           WE HAVE MANY INTERACTIONS WITH MICROSOFT.  WE

         4  RELY UPON THEM FOR NOT ONLY THE OPERATING SYSTEM BUT ALSO

         5  TOOLSETS AND VARIOUS OTHER THINGS THAT ARE IMPORTANT TO

         6  OUR BUSINESS.

         7           WE ALWAYS NEED TO KEEP IN THE BACK OF OUR MIND

         8  THAT WE ARE ALSO COMPETITIVE WITH THEM.

         9  Q.   AND YOU WENT TO--THAT IS YOU, MEANING INTUIT--WENT TO

        10  MICROSOFT BECAUSE INTUIT COULDN'T GET WHAT IT WANTED FROM

        11  NETSCAPE; ISN'T THAT CORRECT?

        12  A.   I BELIEVE WE ENGAGED IN THE CONVERSATION IN ORDER TO

        13  EXPLORE OUR OPTIONS, BOTH WITH MICROSOFT AND WITH

        14  NETSCAPE.

        15  Q.   WELL, BY NOVEMBER 1996, INTUIT HAD DECIDED THAT IT

        16  WANTED TO INCLUDE OR EMBED A COMPONENTIZED BROWSER IN

        17  QUICKEN 98; ISN'T THAT CORRECT?

        18  A.   I BELIEVE THAT DESIRE HAD BEEN A DESIRE OF THE

        19  PRODUCT TEAM FOR AN EVEN LONGER PERIOD THAN THAT.

        20  Q.   AND NETSCAPE DIDN'T HAVE ONE; ISN'T THAT CORRECT?

        21  A.   NETSCAPE DID NOT AT THAT TIME HAVE ONE.

        22  Q.   AND QUICKEN IS INTUIT'S FLAGSHIP PRODUCT; ISN'T THAT

        23  CORRECT?

        24  A.   WELL, IT DEPENDS WHAT YOU MEAN BY "FLAGSHIP."

        25  CERTAINLY NOT IN TERMS OF REVENUES; IT'S ABOUT 15 PERCENT
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         1  OF OUR REVENUES.  BUT IT IS FLAGSHIP IN TERMS OF THE BRAND

         2  RECOGNITION AND THE CENTRAL NATURE THAT IT HAS IN THE

         3  OVERALL PERSPECTIVE OF THE OUTSIDE COMMUNITY OF OUR

         4  COMPANY.

         5  Q.   WELL, DON'T YOU, IN PARAGRAPH 77 OF YOUR WRITTEN

         6  DIRECT TESTIMONY, DESCRIBE QUICKEN AS INTUIT'S FLAGSHIP

         7  PRODUCT, WITHOUT ANY QUALIFICATION OF THE TERM "FLAGSHIP

         8  PRODUCT"?

         9  A.   IF YOU--I PRESUME I DO, YES.

        10  Q.   AND THE INCLUSION OR EMBEDDING OF A COMPONENTIZED

        11  BROWSER WAS AN IMPORTANT PART OF THE PLANNING FOR

        12  QUICKEN 98; ISN'T THAT CORRECT?

        13  A.   IT WAS AN IMPORTANT FEATURE IN QUICKEN, YES.

        14  Q.   AND TO SHIP, I BELIEVE YOU HAVE ALREADY SAID, TO SHIP

        15  QUICKEN 98 IN SEPTEMBER OR OCTOBER OF '97, YOU NEEDED TO

        16  START DOING THE TESTING IN THE LATE SPRING OF '97; IS THAT

        17  CORRECT?

        18  A.   THAT'S CORRECT.

        19  Q.   SO, THERE WAS CONSIDERABLE PRESSURE TO MAKE ALL OF

        20  THE DECISIONS RELATING TO THE DESIGN OF QUICKEN 98 BY THE

        21  SPRING OF 1997; ISN'T THAT CORRECT?

        22  A.   THAT'S CORRECT.

        23  Q.   NOW, UP TO THE POINT WHERE YOU MADE THE DECISION AS

        24  TO WHICH BROWSER TECHNOLOGY TO GO WITH, YOU WERE IN

        25  DISCUSSIONS WITH BOTH NETSCAPE AND MICROSOFT; IS THAT
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         1  CORRECT?

         2  A.   YES, IT IS.

         3  Q.   AND NETSCAPE KNEW YOU WERE TALKING TO MICROSOFT,

         4  DIDN'T THEY?

         5  A.   YES, THEY DID.

         6  Q.   IT'S TRUE, IS IT NOT, THAT ERIC DUNN, INTUIT'S CHIEF

         7  TECHNICAL OFFICER, WAS PRINCIPALLY RESPONSIBLE FOR THE

         8  DISCUSSIONS ON THIS SUBJECT WITH BOTH NETSCAPE AND

         9  MICROSOFT?

        10  A.   ERIC DUNN AND THEN, INCREASINGLY DURING THE 1997 TIME

        11  FRAME, MYSELF.

        12  Q.   WHEN DID THAT INCREASING INVOLVEMENT OF YOURSELF

        13  BEGIN?

        14  A.   I'M NOT SURE OF THE EXACT DATE, BUT IT WOULD HAVE

        15  BEEN LATE 1996 OR EARLY 1997.

        16           AND IN PARTICULAR, BY THE TIME PERIOD MARCH OF

        17  '97, I WAS ACTIVELY INVOLVED, ALONG WITH ERIC.

        18  Q.   WHAT WAS YOUR JOB AT THAT POINT, MR. HARRIS?

        19  A.   I DON'T RECALL SPECIFICALLY WHEN I--WHEN I TOOK

        20  RESPONSIBILITY FOR THE CONSUMER GROUP, BUT I HAD TWO

        21  RESPONSIBILITIES, I BELIEVE, AT THAT TIME.  ONE WAS DIRECT

        22  RESPONSIBILITY FOR THE TAX GROUP, AND THEN ALSO

        23  RESPONSIBILITY FOR PARTNERSHIPS, MERGERS AND ACQUISITIONS,

        24  THINGS OF THAT NATURE.  AND SO, IT WAS A NATURAL THING FOR

        25  ME TO BE INVOLVED IN THIS TYPE OF DISCUSSION AT THAT TIME.
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         1  Q.   DO YOU RECALL AT YOUR DEPOSITION, MR. HARRIS--AND I'M

         2  REFERRING TO PAGE 40, LINE 24, GOING DOWN TO PAGE 41, LINE

         3  5, BEING ASKED THE FOLLOWING QUESTION AND GIVING THE

         4  FOLLOWING ANSWER, (READING):

         5                "QUESTION:  IF SOMEONE HAD ASKED YOU AT THE

         6           TIME LATE 1996/EARLY 1997, `MR. HARRIS, WHO FROM

         7           INTUIT IS PRINCIPALLY RESPONSIBLE FOR INTUIT'S

         8           DISCUSSIONS WITH NETSCAPE AND MICROSOFT ABOUT

         9           LICENSING A COMPONENTIZED BROWSER,' WHAT WOULD

        10           YOUR ANSWER BE?

        11                ANSWER:  ERIC DUNN."

        12  A.   YES.

        13  Q.   IS THAT TRUE?

        14  A.   THAT IS TRUE.

        15  Q.   YOU DID GO ON TO SAY IN THE NEXT QUESTION AND ANSWER

        16  THAT YOU WERE ALSO PRINCIPALLY INVOLVED.

        17  A.   YES, WHICH IS WHAT I THINK I JUST SAID RIGHT NOW.

        18  Q.   IS THAT A FAIR STATEMENT THAT HE WAS THE MOST

        19  RESPONSIBLE PERSON, AND YOU WERE ALSO CLEARLY INVOLVED OR

        20  PRINCIPALLY INVOLVED?

        21           MR. BOIES:  OBJECTION, YOUR HONOR.  THAT'S NOT

        22  WHAT THE TESTIMONY SAYS.

        23           MR. WARDEN:  THAT'S A NEW QUESTION.

        24           THE COURT:  WHAT'S THE QUESTION AGAIN?

        25  BY MR. WARDEN:
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         1  Q.   IS IT A FAIR STATEMENT THAT MR. DUNN WAS THE MOST

         2  RESPONSIBLE PERSON AND YOU WERE ALSO ONE OF THE

         3  PRINCIPALLY RESPONSIBLE PEOPLE?

         4  A.   I THINK HE WAS MOST RESPONSIBLE IN TERMS OF BEING

         5  DIRECTLY INVOLVED IN MORE DISCUSSIONS THAN I WAS.  I

         6  BELIEVE THAT I WAS, TO THE EXTENT THAT ANYONE IN OUR

         7  COMPANY WAS, THE ULTIMATE DECISION MAKER.  I ENDED UP

         8  SIGNING THE AGREEMENT.

         9  Q.   RIGHT.

        10           ERIC TORRES WAS THE ENGINEERING MANAGER

        11  PRINCIPALLY RESPONSIBLE FOR MAKING THE TECHNICAL

        12  EVALUATION OF BOTH NETSCAPE'S AND MICROSOFT'S

        13  TECHNOLOGIES; IS THAT CORRECT?

        14  A.   YES.

        15  Q.   AND YOU, SIR, WERE NOT DIRECTLY INVOLVED IN MAKING

        16  THAT TECHNICAL EVALUATION; IS THAT CORRECT?

        17  A.   THAT'S CORRECT.

        18  Q.   AT THE TIME YOU WERE NEGOTIATING WITH BOTH NETSCAPE

        19  AND MICROSOFT LATE '96/EARLY '97, NETSCAPE NAVIGATOR HAD A

        20  SIGNIFICANTLY HIGHER BROWSER USAGE THAN INTERNET EXPLORER,

        21  DID IT NOT?

        22  A.   YES.

        23  Q.   NOW, IN MARCH 1997, ISN'T IT TRUE THAT INTUIT

        24  PRESENTED NETSCAPE WITH A SERIES OF DROP-DEAD REQUIREMENTS

        25  FOR SELECTING NETSCAPE NAVIGATOR TO EMBED IN QUICKEN 98?
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         1  A.   YES.

         2  Q.   AND THOSE DROP-DEAD REQUIREMENTS WERE SET FORTH IN AN

         3  E-MAIL STRING THAT YOU WERE SHOWN AT YOUR DEPOSITION;

         4  ISN'T THAT RIGHT?

         5  A.   CORRECT.

         6  Q.   YOU HAVE A COPY?

         7  A.   I HAVE A COPY HERE.

         8  Q.   IS THAT MARKED HARRIS 3?

         9  A.   IT'S MARKED HARRIS 3.

        10  Q.   OKAY.

        11           MR. WARDEN:  YOUR HONOR, HARRIS DEPOSITION

        12  EXHIBIT NUMBER 3 IS IN EVIDENCE ALREADY AS DEFENDANT'S

        13  EXHIBIT 59.

        14           THE COURT:  ALL RIGHT.

        15           MR. WARDEN:  SO I WON'T BOTHER TO GIVE HIM

        16  ANOTHER COPY.

        17           THE WITNESS:  ALTHOUGH I'M NOT COPIED ON THE CC

        18  LIST FOR THIS ONE IN THIS TIME FRAME, IT'S QUITE POSSIBLE,

        19  AND IN FACT I WOULD ASSUME, I WOULD HAVE SEEN IT DURING

        20  THIS TIME FRAME AS WELL.

        21  BY MR. WARDEN:

        22  Q.   THANKS.

        23           AND IS THIS AN ACCURATE LIST OF THE DROP-DEAD

        24  REQUIREMENTS?

        25  A.   YES, WITH THE FOLLOWING PROVISO.  THOSE ARE DROP-DEAD
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         1  REQUIREMENTS FOR JOE WELLS, WHO IS THE ENGINEER WHO IS

         2  RESPONSIBLE FOR IMPLEMENTING THESE FEATURES.  IT'S A

         3  DROP-DEAD REQUIREMENT FOR JOE WELLS FOR THE QUICKEN

         4  PRODUCT TEAM.  IT'S AN IMPORTANT FEATURE SET FOR THE

         5  COMPANY.  IT'S AN IMPORTANT FEATURE WITHIN AN IMPORTANT

         6  PRODUCT WITHIN THE PORTFOLIO.

         7  Q.   YOU DIDN'T CORRECT THIS STATEMENT OF DROP-DEAD

         8  REQUIREMENTS AT THE TIME YOU SAW IT INITIALLY, DID YOU?

         9  A.   NO, SIR.

        10  Q.   AND ISN'T IT TRUE THAT INTERNET EXPLORER MET ALL OF

        11  THESE REQUIREMENTS?

        12  A.   I BELIEVE THE ONES LISTED HERE, YES.

        13  Q.   AND NETSCAPE DID NOT?

        14  A.   I BELIEVE THAT'S TRUE.

        15  Q.   AND THOSE REQUIREMENTS INCLUDED, NUMBER ONE, "MUST

        16  LAUNCH SILENTLY AND SEAMLESSLY SO THAT THE CUSTOMER DOES

        17  NOT SEE A RUNNING COPY OF NETSCAPE OR NETSCAPE'S SPLASH

        18  SCREEN."

        19           THAT REFERS TO THE CHROMELESS ASPECT WHERE THE

        20  CUSTOMER DOESN'T REALIZE HE'S LEFT THE QUICKEN PRODUCT AND

        21  GONE TO SOME OTHER PRODUCT; ISN'T THAT CORRECT?

        22  A.   YES, IT IS.

        23  Q.   AND THAT WAS VERY IMPORTANT TO YOU, WAS IT NOT, TO

        24  INTUIT?

        25  A.   IT WAS IMPORTANT TO THE PRODUCT TEAM, YES.
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         1  Q.   WAS IT IMPORTANT TO INTUIT WITH RESPECT TO ITS

         2  QUICKEN PRODUCT?

         3  A.   YES.

         4  Q.   LET'S GO ON TO NUMBER TWO.

         5           WHAT DOES THAT MEAN, NUMBER TWO, MR. HARRIS, "WE

         6  MUST RECEIVE STATUS MESSAGES ABOUT THE NET

         7  CONNECTION/DOWNLOAD PROGRESS"?

         8  A.   I'M AFRAID I DON'T KNOW.

         9  Q.   GOING TO NUMBER THREE, "MUST CONTROL OUR INSTANCE OF

        10  THE BROWSER FOR NAVIGATION; E.G., WE WANT DIRECT OUR

        11  INSTANCE OF THE BROWSER TO NAVIGATE WITHOUT EFFECTING

        12  OTHER RUNNING INSTANCES.  GOES WITHOUT SAYING."

        13           WHAT DOES THAT MEAN?

        14  A.   I WISH IT WENT WITHOUT SAYING, BUT I'M NOT SURE.

        15  Q.   NUMBER FOUR, "QUICK LAUNCH TIME, LOW OVERHEAD."

        16           DO YOU UNDERSTAND THAT ONE?  OR COULD YOU TELL ME

        17  WHAT IT MEANS?

        18  A.   YES.  GENERALLY SPEAKING, I WOULD ASSUME THAT IT

        19  MEANS THAT THE INSTANTIATION OF THE BROWSER IS FAST AND

        20  THAT IT DOESN'T TAKE MUCH OF A MEMORY FOOTPRINT.

        21  Q.   AND NUMBER FIVE, "WE NEED PRE-NAVIGATE EVENTS; E.G.,

        22  AFTER THE CUSTOMER CLICKS ON A HYPERLINK, BUT BEFORE THE

        23  NAVIGATOR DOWNLOADS THE PAGE."

        24           DO YOU KNOW WHAT THAT MEANS?

        25  A.   NO, SIR.
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         1  Q.   NUMBER SIX, "FORWARD/BACKWARD NAVIGATION CONTROL."

         2  A.   I PRESUME THAT IS SIMILAR TO THE FORWARD AND BACKWARD

         3  FUNCTION ON A BROWSER.

         4  Q.   THANKS.  YOUR TECHNICAL TEAM ULTIMATELY, IN THE

         5  SPRING OF 1997, RECOMMENDED THAT INTUIT ADOPT INTERNET

         6  EXPLORER FROM EMBEDDING IN QUICKEN RATHER THAN NETSCAPE

         7  NAVIGATOR; ISN'T THAT CORRECT?

         8  A.   YES, IT IS.  AND IT IS ACTUALLY A BIT OF TOUCH-AND-GO

         9  DURING THAT PROCESS.  THE E-MAIL THAT YOU JUST MENTIONED

        10  WAS DATED, I THINK, MARCH 6TH, '97.  ANOTHER E-MAIL FROM

        11  ERIC TORRES DATED MARCH 6, 1997, WHICH YOU GAVE TO ME IN

        12  MY TESTIMONY THAT'S HERE AT EXHIBIT 4, SAID IN THIS HERE

        13  ERIC TORRES WAS COMMENTING ON JOE WELLS'S EVALUATION.  HE

        14  SAID, "JOE'S SUMMARY SO FAR:  IF WE WERE DOING WIN95 ONLY,

        15  I WOULD STILL GO WITH MICROSOFT.  THEY HAVE EMBEDDED

        16  WORKING, AND IT IS MORE STABLE.  SINCE WE BOTH WANT WIN3.1

        17  AND 95, I WOULD GO WITH NETSCAPE (MICROSOFT HAS YET TO

        18  SHOW US BROWSER THAT EMBEDS IN WIN3.1)."

        19           AND SO, THROUGHOUT THIS PERIOD, IT WAS A

        20  TOUCH-AND-GO BETWEEN THE TWO TEAMS.  NETSCAPE WAS

        21  DISADVANTAGED BECAUSE THEY WERE WORKING

        22  PREDOMINANTLY--MOST OF THEIR ENERGIES WERE FOCUSED ON

        23  GETTING THEIR 4.0 VERSION OUT INTO THE MARKETPLACE, AND

        24  THEIR PROMISE IN 4.0 WAS NOT GOING TO BE A COMPONENTIZED.

        25  THEIR PROMISES TO US IS THEY WOULD COMPONENTIZE 4.0 FOR US
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         1  ESPECIALLY FOR INCLUSION IN OUR PRODUCT.  AND I THINK WE

         2  BELIEVED THAT THEY COULD DO THAT BUT NOT WITHOUT

         3  INTRODUCING ADDITIONAL RISK INTO THE SCHEDULE OF PRODUCING

         4  AND SHIPPING QUICKEN 98.

         5  Q.   NOW, IN REALITY, THEY DIDN'T HAVE A COMPONENTIZED

         6  BROWSER FOR WINDOWS 3.0 OR WINDOWS 95; RIGHT?

         7  A.   WELL, IN FACT, WE HAD DUAL BUILDS, AND AS THIS MEMO

         8  INDICATES, WE WERE--

         9  Q.   I'M SORRY, "THIS MEMO," YOU WILL HAVE TO TELL ME WHAT

        10  YOU ARE REFERRING TO.

        11  A.   THIS IS HARRIS 4.

        12  Q.   WELL, I DON'T THINK I ASKED ANY QUESTIONS ABOUT

        13  HARRIS 4.  PERHAPS YOU COULD GIVE ME A COPY OF IT.

        14           (DOCUMENT HANDED TO COUNSEL.)

        15           MR. WARDEN:  MAY I APPROACH THE WITNESS

        16  MOMENTARILY WITH THIS DOCUMENT?

        17           THE COURT:  CERTAINLY.

        18  BY MR. WARDEN:

        19  Q.   THIS DOCUMENT THAT I HAVE IS NOT IN EVIDENCE AND

        20  HASN'T BEEN OFFERED BY ME OR REFERRED TO BY ME, TALKS

        21  ABOUT GETTING SOME MEANS OF GETTING NAVIGATOR 4.0 TO EMBED

        22  IN QUICKEN; IS THAT CORRECT?

        23  A.   THAT'S CORRECT.

        24  Q.   AND IT CONTINUES, "IT'S DEFINITELY A HACK, BUT DOES

        25  OPEN THE DOOR FOR FURTHER INVESTIGATION"; IS THAT RIGHT?
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         1  A.   THAT'S CORRECT.

         2  Q.   OKAY.  I HAVE NO FURTHER QUESTIONS ABOUT THAT

         3  DOCUMENT.

         4           MR. WARDEN:  YOUR HONOR, I ASK THAT THE WITNESS

         5  BE DIRECTED NOT TO REFER TO DOCUMENTS THAT HAVE NOT BEEN

         6  PLACED INTO EVIDENCE OR PLACED BEFORE THE WITNESS BY

         7  EXAMINING--

         8           THE COURT:  I ASSUMED THAT THIS IS ONE OF THE

         9  EXHIBITS TO HIS DIRECT TESTIMONY; IS THAT RIGHT?

        10           THE WITNESS:  IT'S ONE OF THE EXHIBITS THAT WAS

        11  PRESENTED TO ME IN MY DEPOSITION BY MICROSOFT.

        12           THE COURT:  OH, I SEE.

        13           MR. WARDEN:  WHICH IS NOT PART OF HIS DIRECT

        14  TESTIMONY AND HASN'T BEEN PART OF MY CROSS-EXAMINATION.

        15           THE COURT:  WELL, IF HE NEEDS TO REFRESH HIS

        16  RECOLLECTION, HE COULD REFER TO, BUT HE SHOULD MAKE CLEAR

        17  ON THE RECORD HE'S REFRESHING HIS RECOLLECTION.

        18  BY MR. WARDEN:

        19  Q.   NOW, IT IS TRUE, IS IT NOT, THAT INTUIT'S ENGINEERING

        20  STAFF BELIEVED THAT MICROSOFT'S COMPONENTIZED BROWSING

        21  TECHNOLOGY WAS FURTHER ALONG IN BEING ABLE TO MEET

        22  INTUIT'S NEEDS THAN NETSCAPE'S?  ISN'T THAT CORRECT?

        23  A.   THAT IS CORRECT.

        24  Q.   AND THAT MICROSOFT WAS MORE LIKELY TO BE ABLE TO

        25  SUPPLY THE COMPONENTIZED TECHNOLOGY THAT INTUIT WANTED
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         1  WITHIN THE TIME CONSTRAINTS FOR THE RELEASE OF QUICKEN 98;

         2  ISN'T THAT CORRECT?

         3  A.   THAT IS CORRECT.

         4  Q.   AND ISN'T IT TRUE, IN FACT, THAT NETSCAPE NEVER

         5  DELIVERED TO INTUIT A COMPONENTIZED BROWSER THAT WAS, IN

         6  INTUIT'S VIEW, READY TO SHIP?

         7  A.   THAT'S CORRECT.  WHEN WE INFORMED THEM THAT WE WERE

         8  GOING TO USE THE MICROSOFT BROWSER INSTEAD, THEY INFORMED

         9  US THAT THEY WERE SHUTTING DOWN THE EFFORTS TO DO THE

        10  COMPONENTIZATION THAT THEY HAD BEEN WORKING ON FOR US.

        11  Q.   AND THEY HAD BEEN PROMISING YOU A COMPONENTIZED

        12  BROWSER FOR MONTHS, HADN'T THEY, WHEN THEY SHUT THOSE

        13  EFFORTS DOWN?

        14  A.   THEY HAD BEEN--YES, THEY HAD.

        15  Q.   AND THEY PROMISED EARLIER DELIVERY DATES, HAD THEY

        16  NOT?

        17  A.   I'M UNAWARE THAT THEY DID.  I THINK THEY WERE

        18  RELATIVELY CONSISTENT SAYING THAT IT WAS NOT GOING TO BE

        19  IN 4.0.  AT LEAST MY CONVERSATIONS WITH THEM, THEY WERE

        20  RELATIVELY CONSISTENT THAT IT WAS NOT GOING TO BE IN 4.0

        21  AND THEY WOULD DO AN IMMEDIATE SPECIAL ONE-OFF FOR US ONCE

        22  4.0 WAS DONE.  THAT'S THE HACK THAT WAS BEING REFERRED TO.

        23  IT'S CALLED A HACK BECAUSE IT'S NOT PART OF THE COMMERCIAL

        24  RELEASE VERSION IN THAT PREVIOUS MEMO.

        25  Q.   ISN'T IT TRUE THAT NETSCAPE OFFERED BUT DID NOT
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         1  DELIVER, FIRST, THE SUPERKIOSK MODE; SECOND, SOMETHING

         2  CODE NAMED MAGELLAN; THIRD, A CHROMELESS CHILD WINDOW;

         3  FOURTH, AN OLE SERVER; AND FIFTH, SOMETHING FOR QUICKEN

         4  WRITTEN IN HTML LAYERS AND JAVASCRIPT?

         5  A.   THOSE ARE THINGS THAT I'M NOT FAMILIAR WITH.

         6  MAGELLAN, FOR INSTANCE, I DON'T KNOW WHAT THAT IS A CODE

         7  NAME FOR.

         8           MR. WARDEN:  I PLACE BEFORE THE WITNESS WHAT'S

         9  BEEN ADMITTED INTO EVIDENCE AS DEFENDANT'S EXHIBIT 58, A

        10  DOCUMENT PRODUCED BY NETSCAPE ENTITLED "INTUIT'S

        11  SITUATION."  MR. BARKSDALE TESTIFIED THAT DANNY SHADER

        12  USED THIS DOCUMENT IN A PRESENTATION TO THE NETSCAPE

        13  EXECUTIVE STAFF IN AUGUST OF 1997.

        14           (DOCUMENT HANDED TO THE WITNESS.)

        15  BY MR. WARDEN:

        16  Q.   HAVE YOU EVER SEEN THIS DOCUMENT BEFORE?

        17  A.   NO.

        18  Q.   DOES LOOKING AT IT REFRESH YOUR RECOLLECTION AS TO

        19  ANYTHING ABOUT THE COURSE OF DEALING BETWEEN INTUIT AND

        20  NETSCAPE REGARDING AN EMBEDDABLE BROWSER FOR QUICKEN 98?

        21  A.   NO.  THE ONLY THING I CAN SURMISE IS THE CHROMELESS

        22  CHILD WINDOW WOULD HAVE BEEN, PRESUMABLY, THE SAME THING

        23  AS A CHROMELESS BROWSER, WHICH IS WHAT WE HAVE BEEN

        24  TALKING ABOUT IN TERMS OF COMPONENTIZATION.

        25  Q.   DO YOU HAVE ANY REASON TO DISAGREE WITH THE STATEMENT
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         1  THAT WE--THAT IS, NETSCAPE--OFFERED BUT DID NOT DELIVER

         2  THE FIVE ITEMS LISTED ON THE FIRST PAGE OF THIS DOCUMENT?

         3  A.   I DON'T HAVE ANY REASON TO DISAGREE WITH IT.  I AM

         4  UNAWARE OF AN OFFER THAT THEY WOULD HAVE MADE PRIOR TO THE

         5  PERIOD WE HAVE BEEN TALKING ABOUT IN LATE '96 AND EARLY

         6  '97.

         7  Q.   LOOK AT THE THIRD PAGE.  REMEMBER THAT THIS IS AN

         8  AUGUST '97 DOCUMENT.

         9           THE COURT:  WHERE IS IT DATED?

        10           MR. WARDEN:  I'M SORRY, YOUR HONOR.

        11  MR. BARKSDALE'S TESTIMONY WAS THAT THIS DOCUMENT WAS USED

        12  IN A PRESENTATION IN AUGUST OF 1997.  I CAN'T FIND A DATE

        13  ON THERE, EITHER.

        14           THE COURT:  ALL RIGHT.

        15           MR. WARDEN:  THAT'S IN THE OCTOBER 26TH AFTERNOON

        16  TRANSCRIPT, PAGES 27 AND 28.

        17           THE COURT:  ALL RIGHT.

        18  BY MR. WARDEN:

        19  Q.   ANYWAY, ON THE THIRD PAGE, DO YOU SEE THE STATEMENT

        20  UNDER "PRODUCT ISSUES, EMBEDDABLE BROWSER:  WE DON'T HAVE

        21  ONE"?

        22  A.   YES, I DO.

        23  Q.   DO YOU HAVE ANY REASON TO DOUBT THE TRUTH AND

        24  ACCURACY OF THAT STATEMENT?

        25  A.   NO.
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         1           IN FACT, I KNOW AT THAT TIME THEY DID NOT.

         2  Q.   OKAY.  YOU MAY PUT THAT ASIDE.

         3           MR. WARDEN:  MR. BOIES POINTS OUT THAT THERE IS A

         4  HANDWRITTEN DATE ON THE FIRST PAGE OF AUGUST 18, '97,

         5  OPPOSITE MR. SHADER'S NAME.  IT'S NOT CLEAR WHETHER THAT

         6  IS THE DATE OF THE DOCUMENT OR THE DATE OF THE

         7  PRESENTATION TO THE EXECUTIVE COMMITTEE.

         8           THE COURT:  ALL RIGHT.

         9  BY MR. WARDEN:

        10  Q.   IN ANY EVENT, AT THE END OF THE DISCUSSIONS BETWEEN

        11  NETSCAPE AND INTUIT ON THE ONE HAND AND MICROSOFT AND

        12  INTUIT ON THE OTHER HAND, INTUIT CHOSE TO GO WITH THE

        13  EMBEDDABLE CHROMELESS INTEGRATED--I'M SORRY--EMBEDDABLE--

        14  A.   COMPONENTIZED.

        15  Q.   --CHROMELESS AND COMPONENTIZED INTERNET EXPLORER;

        16  CORRECT?

        17  A.   ALL OF THOSE THINGS.

        18  Q.   AND THAT WAS YOUR DECISION; IS THAT CORRECT?

        19  A.   YES, IT WAS ULTIMATELY.  THE TECHNICAL RECOMMENDATION

        20  WAS THE SAME.  THE TECHNICAL RECOMMENDATION WAS THAT BOTH

        21  COMPANIES WERE CAPABLE OF PRODUCING, BUT THERE WAS--BUT

        22  MICROSOFT WAS FARTHER (SIC) AHEAD AND THERE WAS LESS RISK

        23  TO OUR SCHEDULE, AND SO THE PREFERENCE WAS THE MICROSOFT

        24  PRODUCT.

        25           THE COURT:  WHAT'S A CHROMELESS BROWSER?
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         1           THE WITNESS:  CHROMELESS BROWSER IS JUST ANOTHER

         2  WORD FOR COMPONENTIZED BROWSER.

         3           MR. WARDEN:  I THINK THAT REFERS TO THE FACT THAT

         4  THERE IS NO CHROME AROUND THE OUTSIDE WITH SOMEBODY ELSE'S

         5  BRAND ON IT.

         6           THE COURT:  OKAY.

         7           MR. WARDEN:  AND WE DISCUSSED THAT WITH

         8  MR. COLBURN, YOU MAY RECALL.

         9           THE COURT:  ALL RIGHT.

        10  BY MR. WARDEN:

        11  Q.   NOW, DURING THE SAME TIME PERIOD, INTUIT HAD ALSO

        12  APPROACHED MICROSOFT ABOUT OBTAINING A CHANNEL FOR

        13  QUICKEN.COM ON WHAT BECAME KNOWN AS THE CHANNEL BAR; ISN'T

        14  THAT CORRECT?

        15  A.   THAT'S CORRECT.

        16  Q.   AND FIRST OF ALL, WHAT IS QUICKEN.COM?

        17  A.   QUICKEN.COM IS A COLLECTION OF WEB SITES THAT OFFER

        18  FINANCIAL INFORMATION AND FUNCTIONALITY.

        19  Q.   AND WHAT IS THE CHANNEL BAR?

        20  A.   THE CHANNEL BAR IS THE FEATURE WITHIN THE ACTIVE

        21  DESKTOP THAT PRESENTS A COLLECTION OF SELECTED WEB SITES

        22  TO USERS OF THE ACTIVE DESKTOP.

        23  Q.   AND THE ACTIVE DESKTOP IS...

        24  A.   THE ACTIVE DESKTOP IS WHAT, AT THE TIME WE WERE

        25  DISCUSSING THIS WITH MICROSOFT, IS WHAT MICROSOFT
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         1  INDICATED WOULD BECOME THE DEFAULT DESKTOP OR INITIAL

         2  INTERFACE TO THE OPERATING SYSTEM.

         3  Q.   IN WINDOWS 98?

         4  A.   IN WINDOWS 98.

         5  Q.   AND THESE CONVERSATIONS WITH MICROSOFT ABOUT THE

         6  CHANNEL BAR, WERE THOSE INITIATED BY MR. CAMPBELL, BY HIS

         7  CALLING WILL POOLE OF MICROSOFT IN EARLY 1997?

         8  A.   I BELIEVE THEY WERE.

         9  Q.   AND THOSE TWO PARTIES HAD DISCUSSIONS BEFORE YOU

        10  BECAME INVOLVED IN THE DISCUSSION; ISN'T THAT CORRECT?

        11  A.   THAT'S TRUE.

        12  Q.   WERE YOU MADE AWARE THAT WHEN THE SUBJECT OF THE

        13  CHANNEL BAR WAS FIRST RAISED, MICROSOFT REJECTED THE IDEA

        14  OF INCLUDING INTUIT ON THE CHANNEL BAR BECAUSE MICROSOFT

        15  DID NOT BELIEVE THAT INTUIT WAS A SUFFICIENTLY PROMINENT

        16  CONTENT PROVIDER?

        17  A.   I BELIEVE I HEARD THINGS OF THAT NATURE, WHICH I

        18  CHALKED UP TO NEGOTIATIONS BETWEEN PARTIES.

        19  Q.   WELL, WHO WERE THE OTHER PEOPLE IN THE BUSINESS

        20  CATEGORY ON THE CHANNEL BAR, THE OTHER ENTITIES OR

        21  ENTERPRISES?

        22  A.   I DON'T RECALL SPECIFICALLY.  I THINK MICROSOFT'S OWN

        23  INVESTMENT-ORIENTED OR FINANCIALLY ORIENTED MATERIALS;

        24  WALL STREET JOURNAL INTERACTIVE, WHICH WAS A NEWLY FORMED

        25  WEB-BASED DELIVERY OF SOME DOW JONES MATERIAL; PERHAPS
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         1  FORBES OR ONE OF THEIR ILK, ET CETERA.

         2           THAT'S WITHIN THE CATEGORY OF BUSINESS.  THEN, OF

         3  COURSE, DISNEY, PEOPLE OF THAT NATURE, IN OTHER

         4  CATEGORIES.

         5  Q.   NOW, AS A RESULT OF THOSE DISCUSSIONS IN JUNE 1997,

         6  MICROSOFT AND INTUIT ENTERED INTO AN AGREEMENT PROVIDING

         7  FOR THE INCLUSION OF QUICKEN.COM ON THE CHANNEL BAR; IS

         8  THAT CORRECT?

         9  A.   YES, THAT'S CORRECT.

        10           MR. WARDEN:  AND THAT AGREEMENT, YOUR HONOR, IS

        11  GOVERNMENT EXHIBIT 1156 ALREADY IN EVIDENCE.

        12  BY MR. WARDEN:

        13  Q.   I ASK, DO YOU HAVE A COPY OF THAT, BY CHANCE?

        14  A.   WELL, PERHAPS.

        15           (DOCUMENT HANDED TO THE WITNESS.)

        16  A.   I DO NOW.

        17  Q.   ALL RIGHT.

        18           AND AS YOU SAID BEFORE, YOU SIGNED THIS AGREEMENT

        19  ON BEHALF OF INTUIT; ISN'T THAT CORRECT?

        20  A.   YES, IT IS.

        21  Q.   AND WHEN THIS AGREEMENT WAS SIGNED IN JUNE '97,

        22  NETSCAPE NAVIGATOR STILL ENJOYED A SIGNIFICANT LEAD OVER

        23  INTERNET EXPLORER IN TERMS OF BROWSER USAGE; ISN'T THAT

        24  CORRECT?

        25  A.   YES.
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         1  Q.   THE AGREEMENT NOT ONLY HAS THE CHANNEL BAR PROVISIONS

         2  WE WERE TALKING ABOUT A MINUTE AGO, BUT ALSO GIVES INTUIT

         3  A LICENSE, AS WE DISCUSSED EARLIER, TO INCLUDE INTERNET

         4  EXPLORER WITH CERTAIN INTUIT PRODUCTS INCLUDING QUICKEN;

         5  ISN'T THAT CORRECT?

         6  A.   YES AGAIN.

         7  Q.   AND CONTEMPORANEOUSLY WITH SIGNING THIS AGREEMENT,

         8  INTUIT ISSUED A PRESS RELEASE, DID IT NOT, ANNOUNCING THAT

         9  THE AGREEMENT--THAT IN THE AGREEMENT, QUOTE, INTUIT CHOSE

        10  MICROSOFT INTERNET EXPLORER BECAUSE OF THE FLEXIBILITY ITS

        11  OPEN ARCHITECTURE OFFERED FOR SEAMLESSLY INTEGRATING THE

        12  BROWSER INTO ITS DESKTOP SOFTWARE?  CORRECT?

        13  A.   I BELIEVE SO, YES.

        14           MR. WARDEN:  YOUR HONOR, I PLACE BEFORE THE

        15  WITNESS AND OFFER INTO EVIDENCE WHAT HAS BEEN MARKED FOR

        16  IDENTIFICATION AS DEFENDANT'S EXHIBIT 1424.

        17           (DOCUMENT HANDED TO THE WITNESS.)

        18  BY MR. WARDEN:

        19  Q.   AND THAT IS A COPY, IS IT NOT, MR. HARRIS, OF THE

        20  PRESS RELEASE ISSUED BY INTUIT IN CONNECTION WITH THE

        21  EXECUTION OF THE AGREEMENT?

        22  A.   I BELIEVE IT WAS ISSUED BY BOTH PARTIES.

        23  Q.   BOTH PARTIES, OKAY.

        24           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  DEFENDANT'S 1424 IS ADMITTED.
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         1                         (DEFENDANT'S EXHIBIT NO. 1424 WAS

         2                          ADMITTED INTO EVIDENCE.)

         3  BY MR. WARDEN:

         4  Q.   ALL RIGHT.  AND YOU, YOURSELF, ARE QUOTED IN THIS

         5  PRESS RELEASE, ARE YOU NOT, MR. HARRIS?

         6  A.   I'M NOT SURE.  WHICH PARAGRAPH?

         7  Q.   TAKE A LOOK AT THE FOURTH PARAGRAPH.

         8  A.   YES.

         9  Q.   AND IS THAT A TRUTHFUL STATEMENT THAT'S ATTRIBUTED TO

        10  YOU THERE, "THE INTEGRATION OF MICROSOFT INTERNET EXPLORER

        11  INTO OUR PRODUCTS PROVIDES THE MILLIONS OF INTUIT

        12  CUSTOMERS WITH SEAMLESS ACCESS TO ALL THE INTERNET HAS TO

        13  OFFER"?

        14  A.   YES, THAT IS TRUTHFUL, AS IS THE REST OF THE QUOTE

        15  WHICH SAYS, "THIS RELATIONSHIP ALSO AFFORDS EXTRAORDINARY

        16  REACH AND DISTRIBUTION TO THE QUICKEN FINANCIAL NETWORK,"

        17  WHICH, BY THE WAY, WAS AT THE TIME THE NAME OF WHAT IS NOW

        18  QUICKEN.COM, BY OFFERING USERS OF MICROSOFT INTERNET

        19  EXPLORER 4.0 A WORLD-CLASS CHANNEL, REFERENCED TO THE

        20  CHANNEL BAR THAT WE HAVE BEEN DISCUSSING, FOR FINANCIAL

        21  NEWS, TOOLS AND INFORMATION.

        22  Q.   THAT WAS TRUE ALSO?

        23  A.   THAT WAS TRUE ALSO.

        24  Q.   AND UNDER THE AGREEMENT YOU LICENSED BOTH 32-BIT AND

        25  16-BIT BROWSING TECHNOLOGIES, DIDN'T YOU?

                                                           46

         1  A.   CORRECT.

         2  Q.   THIRTY-TWO-BIT TECHNOLOGIES RUN ON THE WINDOWS 9X

         3  PLATFORM; IS THAT CORRECT?

         4  A.   YES.

         5  Q.   AND THE 16-BIT TECHNOLOGIES RUN ON THE WINDOWS 3X

         6  PLATFORM?

         7  A.   THAT'S CORRECT.

         8           THE 16 BITS WILL ALSO RUN ON THE 9X, BUT NOT VICE

         9  VERSA.

        10  Q.   AND ISN'T IT TRUE THAT TO MEET INTUIT'S REQUIREMENTS

        11  WITH RESPECT TO 16-BIT BROWSING TECHNOLOGIES, MICROSOFT

        12  AGREED TO PROVIDE INTUIT WITH 300 HOURS OF DEVELOPER

        13  SUPPORT?

        14  A.   YES.

        15  Q.   AND THAT DEVELOPER SUPPORT WAS A VALUABLE PART OF

        16  INTUIT'S WORKING RELATIONSHIP WITH MICROSOFT, WAS IT NOT?

        17  A.   YES, IT WAS.  IT WOULD HAVE BEEN--THAT TYPE OF

        18  DEVELOPMENT SUPPORT WAS AND WOULD HAVE BEEN IMPORTANT FROM

        19  EITHER VENDOR, PARTICULARLY GIVEN THE TIMING OF OUR

        20  RELEASE SCHEDULES.

        21  Q.   NOW, IT IS YOUR UNDERSTANDING, IS IT NOT, THAT INTUIT

        22  WAS FREE TO LICENSE INTERNET EXPLORER TECHNOLOGIES FOR

        23  INCLUSION IN INTUIT'S PRODUCTS REGARDLESS OF WHETHER OR

        24  NOT IT PARTICIPATED IN THE ACTIVE DESKTOP PROGRAMS?

        25  A.   YES.
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         1  Q.   AND REGARDLESS OF THE AGREEMENT WITH MICROSOFT--AND

         2  UNLESS I INDICATE OTHERWISE, WHEN I SAY "THE AGREEMENT,"

         3  I'M REFERRING TO GOVERNMENT EXHIBIT 1156 THAT YOU SIGNED

         4  ON BEHALF OF INTUIT--REGARDLESS OF THAT AGREEMENT, WHETHER

         5  OR NOT IT EVER CAME INTO EXISTENCE, INTUIT WAS FREE TO

         6  FORMAT ITS CONTENT SO THAT IT COULD BE DISPLAYED ON THE

         7  ACTIVE DESKTOP?

         8  A.   YES.

         9  Q.   AND MICROSOFT ENCOURAGED INTERNET CONTENT PROVIDERS

        10  TO DO THAT, DID IT NOT?

        11  A.   YES.

        12  Q.   AND WHETHER OR NOT INTUIT LICENSED INTERNET EXPLORER

        13  FOR INCLUSION IN QUICKEN AND OTHER PRODUCTS, INTUIT WAS

        14  FREE TO PARTICIPATE IN THE ACTIVE DESKTOP PROGRAM, ALBEIT

        15  NOT AS A PLATINUM PARTNER ON THE CHANNEL BAR; ISN'T THAT

        16  RIGHT?

        17  A.   YES, THAT'S CORRECT.

        18           AND IT WAS THE PLATINUM PARTICIPATION WHICH

        19  INCLUDED BOTH PROMINENT DISPLAY AS WELL AS THE ABILITY TO

        20  INCLUDE SOFTWARE CODE WITH DISTRIBUTION WITH THE BROWSER

        21  AND ULTIMATELY WITH THE OPERATING SYSTEM, ITSELF, THAT WAS

        22  PARTICULARLY APPEALING TO US.

        23  Q.   THE SOFTWARE CODE YOU WERE REFERRING TO WAS A SAMPLE

        24  OR TASTE OF A PRODUCT; IS THAT RIGHT?

        25  A.   YES, IT WAS ONE MEG OF CODE.  IT WAS UP TO US AS TO
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         1  WHAT WE WOULD USE THAT ONE MEG FOR.

         2  Q.   OKAY.  NOW, DURING THE NEGOTIATIONS LEADING UP TO THE

         3  AGREEMENT, DID ANYONE FROM MICROSOFT EVER CONVEY TO INTUIT

         4  THE IMPRESSION THAT MICROSOFT'S CONTINUING WILLINGNESS TO

         5  PROVIDE INTUIT WITH TIMELY INFORMATION ABOUT MICROSOFT'S

         6  OPERATING SYSTEM SOFTWARE, WINDOWS, WAS IN ANY WAY

         7  CONTINGENT UPON INTUIT'S LICENSING OF INTERNET EXPLORER?

         8  A.   NOT TO MY KNOWLEDGE.

         9  Q.   AND NO ONE FROM MICROSOFT EVER CONVEYED TO INTUIT

        10  THAT MICROSOFT WOULD ENGAGE IN SOME KIND OF RETRIBUTION IF

        11  INTUIT DECIDED NOT TO LICENSE INTERNET EXPLORER; ISN'T

        12  THAT CORRECT?

        13  A.   AGAIN, THAT'S CORRECT, AT LEAST TO MY KNOWLEDGE.

        14  Q.   AND NO ONE FROM MICROSOFT EVER OFFERED TO PAY INTUIT

        15  ANY MONEY IN EXCHANGE FOR INTUIT'S USE OF INTERNET

        16  EXPLORER WITH QUICKEN; ISN'T THAT CORRECT?

        17  A.   THAT'S CORRECT.

        18           AND IT'S INTERESTING BECAUSE--WELL, I'M SORRY,

        19  I'M JUMPING AHEAD.  YOU ASKED ME NOT TO.

        20  Q.   AND NO SUCH PAYMENT WAS MADE BY MICROSOFT TO INTUIT,

        21  WAS IT?

        22  A.   NO.

        23  Q.   NOW, INTUIT CURRENTLY INCLUDES INTERNET EXPLORER WITH

        24  QUICKEN, TURBOTAX AND QUICKBOOKS; IS THAT CORRECT?

        25  A.   YES, IT IS.
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         1  Q.   BUT INTUIT'S CUSTOMERS CAN STILL USE THOSE PRODUCTS

         2  WITH NETSCAPE'S WEB-BROWSING SOFTWARE IF THEY WANT TO,

         3  CAN'T THEY?

         4  A.   YES, THEY CAN.

         5  Q.   AND INTUIT CONTINUES TO TEST EACH OF THOSE PRODUCTS

         6  WITH NETSCAPE'S WEB-BROWSING SOFTWARE, DOES IT NOT?

         7  A.   YES, WITH A MORE LIMITED FEATURE SET.

         8  Q.   AND INTUIT PROVIDES CUSTOMER SUPPORT TO CUSTOMERS WHO

         9  WERE USING INTUIT'S PRODUCTS WITH NETSCAPE'S WEB-BROWSING

        10  SOFTWARE, DOES IT NOT?

        11  A.   YES, TO THE EXTENT THAT THERE IS SOMETHING WITHIN OUR

        12  PRODUCT, WE ATTEMPT NOT TO PROVIDE TECHNICAL SUPPORT FOR

        13  OTHER PEOPLE'S PRODUCTS.

        14  Q.   DON'T YOU PROVIDE THAT--DOESN'T INTUIT PROVIDE

        15  INFORMATION ON ITS WEB SITE SPECIFICALLY TO SUPPORT

        16  NETSCAPE NAVIGATOR USERS?

        17  A.   YES, I BELIEVE IN CONNECTION WITH OUR PRODUCTS, YES.

        18  Q.   AND INTUIT PROVIDES EXPRESSED INSTRUCTIONS ON THE WEB

        19  SITE AS TO HOW TO CONFIGURE BOTH QUICKEN 98 AND 99 TO

        20  OPERATE WITH NAVIGATOR, DOES IT NOT?

        21  A.   YES.  WE ATTEMPT ON THE WEB SITE TO PROVIDE THOSE

        22  KINDS OF INSTRUCTIONS FOR THE USE OF OUR PRODUCTS IN ALL

        23  ENVIRONMENTS AND WITH ALL BROWSERS.

        24           MR. WARDEN:  YOUR HONOR, I NOW PLACE BEFORE THE

        25  WITNESS AND OFFER INTO EVIDENCE WHAT HAS BEEN MARKED FOR
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         1  IDENTIFICATION AS DEFENDANT'S EXHIBIT 2085, WHICH IS A

         2  COPY OF A DOCUMENT PRINTED OFF OF INTUIT.COM ENTITLED,

         3  "HOW CAN I USE NETSCAPE NAVIGATOR AS MY INTERNET BROWSER

         4  IN QUICKEN FOR WINDOWS?"

         5           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         6           THE COURT:  DEFENDANT'S 2085 IS ADMITTED.

         7                         (DEFENDANT'S EXHIBIT NO. 2085 WAS

         8                          ADMITTED INTO EVIDENCE.)

         9  BY MR. WARDEN:

        10  Q.   DO YOU RECOGNIZE THIS AS A DOCUMENT AVAILABLE ON ITS

        11  WEB SITE, MR. HARRIS?

        12  A.   WELL, I DON'T RECOGNIZE THE DOCUMENT SPECIFICALLY,

        13  BUT YES, IT LOOKS AS THOUGH IT WOULD BE PART OF OUR FAQ'S.

        14  Q.   OKAY.  AND IT PROVIDES THE INSTRUCTIONS WE WERE

        15  TALKING ABOUT ON HOW TO CONFIGURE QUICKEN SO THAT IT WILL

        16  WORK ON NAVIGATOR; ISN'T THAT CORRECT?

        17  A.   YES, IT IS.

        18  Q.   IT DOES WARN THE USERS, HOWEVER, THAT THEY WILL LOSE

        19  CERTAIN FUNCTIONALITY IF THEY USE NAVIGATOR AS THE QUICKEN

        20  BROWSER?

        21  A.   CORRECT.

        22  Q.   AND THAT'S IN NUMBER FIVE; IS THAT NOT CORRECT?

        23  A.   YES, IT IS.

        24  Q.   NOW, SOME OF INTUIT'S CUSTOMERS DO, IN FACT, USE

        25  INTUIT'S PRODUCTS WITH NETSCAPE'S NAVIGATOR OR OTHER
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         1  WEB-BROWSING SOFTWARE; ISN'T THAT CORRECT?

         2  A.   YES, IT IS.

         3  Q.   DO YOU HAVE ANY IDEA WHETHER THAT MIGHT BE A MAJORITY

         4  OF THE USERS OF QUICKEN?

         5  A.   I DON'T KNOW.

         6  Q.   DO YOU HAVE ANY IDEA WHAT PERCENTAGE OF THE PEOPLE

         7  WHO ACQUIRE YOUR PRODUCTS WITH THE IE TECHNOLOGIES

         8  EMBEDDED USE THE WEB-BROWSING TECHNOLOGIES THAT ARE

         9  EMBEDDED?

        10  A.   I DON'T KNOW.

        11  Q.   GOING ON TO ANOTHER SUBJECT HERE, MR. HARRIS--

        12           THE COURT:  AT THIS POINT WE WILL TAKE OUR

        13  AFTERNOON RECESS.

        14           MR. WARDEN:  THANK YOU, YOUR HONOR.

        15           (BRIEF RECESS.)

        16  BY MR. WARDEN:

        17  Q.   MR. HARRIS, BEFORE WE CONTINUE WITH THE CHANNEL BAR,

        18  I JUST WANT TO BACK UP TO ASK ONE OR TWO QUESTIONS ABOUT

        19  IE AND QUICKEN.

        20           THE VERSION OF INTERNET EXPLORER THAT WAS

        21  EMBEDDED IN QUICKEN 98 WAS INTERNET EXPLORER 3.0, WAS IT

        22  NOT?

        23  A.   I BELIEVE IT WAS.

        24  Q.   AND THAT'S A PRODUCT THAT HAD BEEN SHIPPING FOR OVER

        25  A YEAR AT THE TIME; ISN'T THAT TRUE?
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         1  A.   I BELIEVE THAT IS.

         2  Q.   AND IT WAS BOTH COMPONENTIZED AND CHROMELESS, IF

         3  THOSE ARE TWO SEPARATE THINGS; ISN'T THAT TRUE?

         4           THE COURT:  COMPONENTIZED AND WHAT?

         5           MR. WARDEN:  COMPONENTIZED AND CHROMELESS.

         6           THE WITNESS:  I DON'T BELIEVE THOSE ARE TWO

         7  SEPARATE THINGS, BUT IT WAS THOSE THINGS.

         8  BY MR. WARDEN:

         9  Q.   THANK YOU.

        10           SO, THIS WASN'T A PRODUCT THAT WAS IN FUTURO AT

        11  THE TIME THAT YOU AGREED TO ADOPT IT AND EMBED IT IN

        12  QUICKEN 98.  IT HAD BEEN A PRODUCT THAT HAD BEEN OUT AND

        13  IN USE FOR OVER A YEAR?

        14  A.   THE PRODUCT 3.0, YES.

        15  Q.   AND YOU WERE SUPPLIED--

        16  A.   LET ME JUST BE CLEAR.  I BELIEVE THERE WAS SPECIAL

        17  WORK THAT NEEDED TO BE DONE TO MAKE THE 3.0 COMPONENTIZED.

        18  Q.   THAT WAS AS TO THE 16-BIT VERSION; WAS THAT NOT SO?

        19  A.   PERHAPS.

        20  Q.   ONLY THE 16-BIT.

        21  A.   PERHAPS.

        22  Q.   BUT AS SUPPLIED TO YOU, THEY WERE BOTH COMPONENTIZED,

        23  16-BIT AND 32-BIT; ISN'T THAT CORRECT?

        24  A.   THAT'S CORRECT.

        25  Q.   NOW, RETURNING TO THE CHANNEL BAR, THE INTUIT
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         1  MICROSOFT AGREEMENT DOES NOT PROVIDE, DOES IT, THAT THE

         2  QUICKEN.COM ICON IS IMMEDIATELY VISIBLE ON THE CHANNEL

         3  BAR?

         4  A.   NO.  WE NEGOTIATED FOR THAT, BUT WHAT WE ENDED UP

         5  WITH WAS THEY SAID--I THINK THE TERMINOLOGY WAS FIRST TIER

         6  AND SECOND TIER.  THE FIRST TIER THAT WERE IMMEDIATELY

         7  VISIBLE WERE RESERVED FOR A COUPLE OF IMPORTANT PLAYERS,

         8  MSN BEING ONE, AND I THINK THEY WERE LOOKING FOR MAJOR, I

         9  THINK, ENTERTAINMENT-RELATED COMPANIES SUCH AS DISNEY.

        10  THEN THERE WAS A LISTING OF DIFFERENT CATEGORIES, I THINK

        11  NEWS, BUSINESS, AND PERHAPS OTHERS.  AND THE SECOND-TIER

        12  PLATINUM PARTNERS GOT A LISTING WITHIN THAT TIER.

        13  Q.   OKAY.

        14           MR. WARDEN:  JUST TO MAKE THIS EVEN CLEARER, I

        15  NOW PLACE BEFORE THE WITNESS AND OFFER INTO EVIDENCE WHAT

        16  HAS BEEN PRE-MARKED FOR IDENTIFICATION AS DEFENDANT'S

        17  EXHIBIT 2100, WHICH IS A SCREEN SHOT OF THE WINDOWS 98

        18  DESKTOP WITH THE CHANNEL BAR TURNED ON.

        19           AND THIS IS OFFERED, BY THE WAY, SOLELY TO

        20  ILLUSTRATE THE CHANNEL BAR.

        21           MR. BOIES:  NO OBJECTION FOR THAT PURPOSE, YOUR

        22  HONOR.

        23           THE COURT:  DEFENDANT'S EXHIBIT 2100 IS ADMITTED.

        24                         (DEFENDANT'S EXHIBIT NO. 2100 WAS

        25                          ADMITTED INTO EVIDENCE.)
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         1  BY MR. WARDEN:

         2  Q.   DO YOU RECOGNIZE THE CHANNEL BAR ON THIS SCREEN SHOT,

         3  MR. HARRIS?

         4  A.   YES.

         5  Q.   AND IT'S ON THE RIGHT, IS IT NOT?

         6  A.   YES.

         7  Q.   AND WE HAVE REPRESENTED DIRECTLY ON THE CHANNEL BAR

         8  AOL, WARNER BROTHERS, I ASSUME THAT IS COMING UP FROM THE

         9  BOTTOM; IS THAT CORRECT?

        10  A.   YES.

        11  Q.   POINTCAST, WHO IS THAT?

        12  A.   POINTCAST IS A PUSH TECHNOLOGY PROVIDER.

        13  Q.   DISNEY, MSNBC NEWS, AND MICROSOFT NETWORK.  AND THOSE

        14  ARE THE ONLY CHANNELS THAT ARE DISPLAYED DIRECTLY ON THE

        15  CHANNEL BAR; CORRECT?

        16  A.   CORRECT.

        17  Q.   THEN YOU GO INTO THE CATEGORIES, AND AM I NOT CORRECT

        18  THAT QUICKEN IS WITHIN THE BUSINESS CATEGORY?

        19  A.   YES.

        20  Q.   AND IF THE USER CLICKS ON BUSINESS, THEN HE GETS A

        21  SUBMENU, ONE OF THE ICONS OF WHICH IS QUICKEN.COM; IS THAT

        22  CORRECT?

        23  A.   CORRECT.

        24  Q.   OKAY.  AND WHAT'S UP AT THE TOP WHERE IT SAYS

        25  "CHANNEL GUIDE"?
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         1  A.   I DON'T KNOW SPECIFICALLY, BUT GENERALLY SPEAKING,

         2  THE CHANNEL GUIDE IS WHERE THE REST OF THE PARTNERS AND/OR

         3  AN ABILITY TO SEARCH FOR OTHER PARTNERS OR OTHER PROVIDERS

         4  OF MATERIAL GET DISPLAYED.

         5  Q.   BELOW THE PLATINUM LEVEL?

         6  A.   BELOW THE PLATINUM LEVEL.

         7           AND I THINK THERE WAS NOT ONLY A PLATINUM LEVEL

         8  BUT A GOLD LEVEL.

         9  Q.   RIGHT.

        10  A.   SO, I THINK GOLD LEVELS ARE ON THE CHANNEL GUIDE.

        11  PEOPLE WHO ARE NOT GOLD LEVEL, I'M NOT SURE WHETHER THEY

        12  ARE ON THE CHANNEL GUIDE OR NOT.

        13           BUT AS YOU CAN SEE, THERE WAS A TIERING OF THE

        14  PREFERENCES IN TERMS OF PLACEMENT ON THE WINDOWS DESKTOP.

        15  Q.   OKAY.  ISN'T IT TRUE THAT COMPUTER

        16  MANUFACTURERS--THAT IS, PC OEM'S--ARE NOW FREE TO SHIP

        17  WINDOWS 98 ON THEIR COMPUTERS WITH THE CHANNEL BAR TURNED

        18  OFF?

        19  A.   I BELIEVE THEY ARE NOW FREE TO DO THAT.  THAT WAS NOT

        20  OUR ANTICIPATION AT THE TIME THAT WE ENTERED INTO THE

        21  ACTIVE DESKTOP AGREEMENT.

        22           AND IN FACT, IF MY RECOLLECTION SERVES, WE GOT A

        23  UNILATERAL NOTICE FROM MICROSOFT THAT THEY WERE--THEY WERE

        24  MAKING CHANGES IN THAT POLICY SOMETIME IN '98.

        25  Q.   AND YOU ALSO RECEIVED, DIDN'T YOU, IN APRIL 1998, A
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         1  UNILATERAL WAIVER FROM MICROSOFT OF ALL OF THE PROMOTIONAL

         2  AND DISTRIBUTION PROVISIONS DISCUSSED IN YOUR DIRECT

         3  TESTIMONY THAT PREFERRED INTERNET EXPLORER BROWSING

         4  TECHNOLOGY OVER COMPETING BROWSING TECHNOLOGY?

         5  A.   YES.

         6           MR. WARDEN:  YOUR HONOR, I OFFER INTO EVIDENCE

         7  WHAT HAS BEEN PRE-MARKED FOR IDENTIFICATION AS GOVERNMENT

         8  EXHIBIT 872, AN E-MAIL DATED APRIL 9, 1998, FROM WILL

         9  POOLE OF MICROSOFT.  THIS IS IN THE FORM PRODUCED BY

        10  INTUIT.

        11           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        12           THE COURT:  ALL RIGHT.  GOVERNMENT'S 872 IS

        13  ADMITTED.

        14                         (GOVERNMENT'S EXHIBIT NO. 872 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16           MR. WARDEN:  THEN WE CAN DISPENSE THIS QUICKLY.

        17  BY MR. WARDEN:

        18  Q.   THIS IS THE WAIVER TO WHICH MY LAST QUESTION

        19  REFERRED; IS THAT NOT CORRECT?

        20  A.   YES.

        21  Q.   THANK YOU.

        22           NOW, EVEN IF MICROSOFT HADN'T WAIVED THE

        23  PROMOTIONAL AND DISTRIBUTION REQUIREMENTS IN APRIL OF '98,

        24  THE SO-CALLED EXCLUSIVE OBLIGATIONS CONCERNING INTERNET

        25  EXPLORER THAT ARE SET OUT IN THE INTUIT/MICROSOFT
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         1  AGREEMENT, WOULD HAVE EXPIRED BY THEIR OWN TERMS ON

         2  SEPTEMBER 15, 1998; ISN'T THAT CORRECT?

         3  A.   I BELIEVE SO.  I WOULD HAVE TO LOOK.

         4  Q.   WELL, DO YOU WANT TO LOOK AT SECTION 2.2 OF THE

         5  AGREEMENT AND CONFIRM THAT?

         6  A.   I PRESUME THAT'S WHAT IT SAYS.

         7           (WITNESS REVIEWS DOCUMENT.)

         8  Q.   AND IN FACT--IS THAT CORRECT?

         9  A.   YES.

        10  Q.   AND IN FACT, THE ENTIRE AGREEMENT EXPIRED BY ITS OWN

        11  TERMS TWO AND A HALF MONTHS AGO IN OCTOBER OF 1998 EXCEPT

        12  FOR ITS PROVISION OF A CONTINUING LICENSE ENABLING INTUIT,

        13  AT INTUIT'S OPTION, TO CONTINUE TO SHIP IE WITH ITS

        14  PRODUCTS FOR AN ADDITIONAL TWO YEARS; ISN'T THAT CORRECT?

        15  A.   THAT'S CORRECT.

        16  Q.   AND IN PARAGRAPH 68 OF YOUR TESTIMONY, IN THE SECOND

        17  SENTENCE YOU MENTION THE SHORT--THAT'S ON PAGE 26--THE

        18  SHORT IE ONE-YEAR DURATION OF THAT AGREEMENT AS SOMETHING

        19  THAT MICROSOFT--IN FACT, BILL GATES PERSONALLY--HAD

        20  REQUIRED; IS THAT CORRECT?

        21  A.   YES, THAT'S CORRECT.

        22  Q.   YOU WANTED A LONGER AGREEMENT, DIDN'T YOU?

        23  A.   WE WANTED A LONGER AGREEMENT FOR DISPLAY ON THE

        24  ACTIVE DESKTOP.

        25  Q.   AND--
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         1  A.   WE HAD A LONGER AGREEMENT FOR THE DISTRIBUTION OF THE

         2  BROWSER.

         3  Q.   YEAH, BUT NOT A LONGER AGREEMENT REQUIRING YOU TO

         4  DISTRIBUTE THE BROWSER, BUT A LONGER AGREEMENT ENABLING

         5  YOUR TO DISTRIBUTE THE BROWSER AT YOUR OPTION; ISN'T THAT

         6  CREDIT?

         7  A.   ABSOLUTELY.

         8           WHAT WE WANTED WAS TO ACHIEVE--ESSENTIALLY, OUR

         9  GOAL WAS TO ACHIEVE DISTRIBUTION--BOTH PLACEMENT AND

        10  PROMOTION AND DISTRIBUTION OF THAT ONE MEG OF OUR CONTENT

        11  WITH THE OPERATING SYSTEM.  AND BECAUSE THAT WAS THE GOAL,

        12  WE WANTED TO HAVE THAT FOR THE--AS LONG A PERIOD AS WE

        13  COULD.  ONE YEAR WAS ALL THAT WAS--THAT WE COULD NEGOTIATE

        14  FOR.

        15  Q.   OKAY.  THAT WAS SOMETHING THAT YOU WANTED FROM

        16  MICROSOFT AND YOU ASKED FOR AND YOU GOT; IS THAT CORRECT?

        17  A.   YES.

        18  Q.   NOW, YOU ALSO MENTION IN PARAGRAPH 68 THAT, AGAIN AT

        19  MICROSOFT'S--YOU SAY BILL GATES PERSONAL--INSISTENCE, THE

        20  AGREEMENT WOULD HAVE TO PRECLUDE THE INTERNET CONTENT

        21  PROVIDER FROM DEALING WITH NETSCAPE.

        22           NOW, YOU DIDN'T WANT THAT PROVISION TO CONTINUE

        23  FOR MORE THAN A YEAR, DID YOU?

        24  A.   NO.

        25  Q.   AND IN FACT, THAT PROVISION, AS WE JUST DISCUSSED,
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         1  DISAPPEARED IN APRIL OF 1998; CORRECT?

         2  A.   BY VIRTUE OF THE WAIVER, YES.

         3  Q.   NOW, LET'S GO TO PARAGRAPH 74 ON PAGE 29.  AND THERE

         4  YOU CHARACTERIZE THE AGREEMENT--THAT IS, THE

         5  INTUIT/MICROSOFT AGREEMENT--AS EFFECTIVELY PRECLUDING

         6  INTUIT FROM ENTERING INTO A BUSINESS RELATIONSHIP WITH

         7  NETSCAPE, PROMOTE OR DISTRIBUTE INTUIT'S CONTENT THROUGH

         8  ANY NETSCAPE SERVICE OR BROWSER PRODUCT.

         9           DO YOU SEE THAT?

        10  A.   YES, I DO.

        11  Q.   NOW, INTUIT WAS FREE UNDER THE AGREEMENT, WAS IT NOT,

        12  TO UTILIZE NETSCAPE TECHNOLOGIES IF INTUIT WANTED TO DO

        13  SO?

        14  A.   YES.

        15  Q.   AND THEREFORE, INTUIT WAS FREE, IF IT WANTED TO, TO

        16  FORMAT ITS CONTENT SO THAT IT COULD BE VIEWED BY

        17  NETSCAPE'S NETCASTER CLIENT; ISN'T THAT CORRECT?

        18  A.   YES, THAT'S TRUE.

        19           AND WHAT WE HAVE TYPICALLY DONE IS ATTEMPT TO

        20  FORMAT OUR MATERIAL SO THAT IN MANNERS THAT CAN BE

        21  DISPLAYED USING WHAT'S KNOWN AS THE LOWEST COMMON

        22  DENOMINATOR.  IN OTHER WORDS, MECHANISMS THAT DON'T

        23  REQUIRE SPECIFIC FEATURES ON ONE SET OF TECHNOLOGY OR

        24  ANOTHER.  THAT ALLOWS THE MAXIMUM NUMBER OF PEOPLE TO HAVE

        25  ACCESS TO THAT.
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         1           WHAT THE AGREEMENT SPECIFICALLY POSITIVELY

         2  REQUIRED US TO DO WAS CREATE FEATURES THAT EXERCISED

         3  TECHNICAL CAPABILITIES THAT WERE SPECIFIC TO THE MICROSOFT

         4  BROWSER AND, THEREFORE, WOULD NOT BE DISPLAYED ON THE

         5  NETSCAPE BROWSER.

         6           WE HAD THAT--

         7  Q.   ARE WE TALKING BROWSERS OR WEB SITES HERE?

         8  A.   BROWSERS.

         9  Q.   OKAY.  GO AHEAD.

        10  A.   WE HAD THAT POSITIVE COMMITMENT.  WE DID NOT HAVE ANY

        11  RESTRICTION ON CREATING THINGS THAT WOULD BE FORMATTED IN

        12  WAYS THAT THE NETSCAPE BROWSER COULD USE, WITH THE

        13  EXCEPTION THAT ANY PAGES THAT INCLUDED THAT POSITIVE

        14  COMMITMENT WOULD NOT, OF COURSE, BE THUS VISIBLE.

        15  Q.   ALL RIGHT.  LET'S COME BACK TO BROWSERS AND STICK

        16  WITH NETCASTER RIGHT NOW.

        17           NOW, THAT'S NOT A BROWSER; RIGHT?

        18  A.   WELL, NETCASTER IS A--IS A TECHNOLOGY THAT WAS BUILT

        19  INTO THE NETSCAPE BROWSER.

        20  Q.   ISN'T THAT A CHANNEL BAR LIKE THE ONE ON WINDOWS THAT

        21  WE JUST SAW?

        22  A.   SIMILAR.

        23  Q.   OKAY.  OKAY, SIMILAR.  SAME SORT OF THING; IS THAT

        24  RIGHT?

        25  A.   YES.
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         1  Q.   OKAY.

         2  A.   THE SALIENT DIFFERENCE BEING THAT IT IS NOT TIED TO

         3  THE DOMINANT OPERATING SYSTEM.

         4  Q.   WELL, IT'S NOT A WINDOWS PRODUCT; CORRECT?

         5  A.   THAT'S CORRECT.

         6  Q.   DID INTUIT EVER TAKE STEPS TO FORMAT ITS CONTENT SO

         7  THAT IT COULD BE VIEWED BY NETCASTER?

         8  A.   I THINK WE TOOK SOME LIMITED STEPS, BUT WE DID NOT

         9  INVEST MUCH IN THAT, NO.

        10  Q.   NOW, IN PARAGRAPH 75, YOU SAY THAT WHILE THE

        11  AGREEMENT, ON ITS FACE, APPEARS TO PERMIT INTUIT TO

        12  DISTRIBUTE--TO ALLOW NETSCAPE TO DISTRIBUTE INTUIT'S

        13  CONTENT, IT MADE IT UNECONOMIC TO DO SO, AS IT PROHIBITED

        14  EITHER PARTY FROM CONVEYING TO THE OTHER, EITHER DIRECTLY

        15  OR INDIRECTLY, ANY PAYMENT OR OTHER CONSIDERATION.

        16           DO YOU SEE THAT?

        17  A.   YES, I DO.

        18  Q.   NOW, ISN'T IT TRUE THAT OTHER PLATINUM PARTICIPANTS

        19  IN THE CHANNEL BAR SUCH AS DISNEY AND AMERICA ONLINE FOUND

        20  IT ECONOMIC TO DEVELOP AND PROMOTE CONTENT FOR NETCASTER

        21  AS WELL?

        22  A.   THERE ARE TWO DIFFERENT ISSUES.  ONE IS WHETHER ONE

        23  WOULD FORMAT SOMETHING FOR NETCASTER, WHICH IS SOMETHING

        24  THAT ONE COULD DO WITHOUT A BUSINESS RELATIONSHIP, AND I

        25  GUESS THROUGH WHAT I READ IN THE PAPERS ABOUT DISNEY'S
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         1  TESTIMONY, I UNDERSTAND THAT THEY DID THAT, AND I

         2  UNDERSTAND THAT THERE WAS SOME DISAGREEMENT BETWEEN

         3  MICROSOFT AND DISNEY AS TO WHETHER THEY WERE ALLOWED TO DO

         4  THAT.

         5           SETTING THAT ASIDE, THAT'S NOT WHAT I'M REFERRING

         6  TO HERE.  WHAT I'M REFERRING TO IS THAT WE WERE PREVENTED,

         7  BY VIRTUE OF THE CONTRACT, FROM ENGAGING IN ANY BUSINESS

         8  CONTRACT WHERE MONEY OR ANY KIND OF CONSIDERATION,

         9  VALUABLE CONSIDERATION, WHICH COULD BE, OF COURSE,

        10  PROMOTION OR ANYTHING ELSE, CHANGED HANDS.  SO, THERE WAS

        11  NOTHING TO PREVENT US FROM PROVIDING CONTENT THAT MIGHT BE

        12  DISPLAYED ON NETSCAPE'S SITE, BUT THERE WAS EVERYTHING TO

        13  PREVENT US FROM ANY ARRANGEMENT WITH NETSCAPE TO HAVE OUR

        14  CONTENT DISPLAYED.

        15           NOW, TWO THINGS ARE IMPORTANT ABOUT THAT.  THE

        16  FIRST IS THAT WHY DID THAT--WHY DID THAT CARVE-OUT APPEAR

        17  IN THE DOCUMENTS?  THE ARGUMENT THAT WE HAD--THAT

        18  CARVE-OUT DIDN'T INITIALLY EXIST.  THE ARGUMENT THAT WE

        19  HAD IS GOSH, WE HAVE NO CONTROL OVER NETSCAPE.  IF THEY

        20  SIMPLY PUT UP OUR MATERIAL ON THEIR SITE OR A LINK TO OUR

        21  SITE FOR ANY REASON, WE CAN'T BE PROHIBITED FROM DOING

        22  THAT.  AND IF THEY NEED SOME WAIVER FOR A USE OF, YOU

        23  KNOW, FOR LINKING TO US, AS I THINK YOU RECALL, THIS WAS,

        24  I BELIEVE, AROUND THE TIME WHEN THE TICKETMASTER ISSUE HAD

        25  COME UP, WHETHER PEOPLE WERE--SO I'M PROBABLY GOING INTO
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         1  TOO MUCH DETAIL.

         2           BUT THE ISSUE IS WE COULDN'T PREVENT NETSCAPE

         3  FROM LINKING TO OUR MATERIALS, AND THAT WAS ALLOWED.  BUT

         4  WE COULD NOT ENTER INTO ANY BUSINESS CONTRACT WHERE THERE

         5  WAS ANY MONETARY CONSIDERATION TO HAVE THEM PROMOTE OUR

         6  CONTENT AND FUNCTIONALITY.

         7           NOW, HOW DOES THE WEB WORK?  LET'S TAKE A LOOK AT

         8  THE BUSINESS ARRANGEMENTS THAT WE HAVE MADE WITH ALL OF

         9  OUR OTHER PARTNERS, EXCITE, AOL, CNN-FN.  EACH ONE OF

        10  THOSE HAS INVOLVED VERY SIGNIFICANT MULTI-MILLION DOLLAR

        11  CASH COMMITMENTS AS WELL AS CONSIDERATION OF VARIOUS OTHER

        12  NATURES IN ORDER TO ATTAIN THE KIND OF DISTRIBUTION FOR

        13  WHAT WE DO.  THAT'S NECESSARY TO MAKE OUR BUSINESS

        14  SUCCESSFUL.  THAT'S WHAT WE WERE PREVENTED FROM DOING BY

        15  THIS CONTRACT.

        16  Q.   AND THAT PREVENTION ENDED IN APRIL 1998?

        17  A.   YES, IT DID.

        18  Q.   NOW, ARE YOU AWARE THAT DISNEY AND AMERICA ONLINE AND

        19  OTHER PLATINUM-LEVEL PARTICIPANTS SUCH AS ZDNET AND CBS

        20  SPORTSLINE--THAT IS, PLATINUM-LEVEL PARTICIPANTS IN THE

        21  WINDOWS CHANNEL BAR--ENTERED INTO FORMAL BUSINESS

        22  ARRANGEMENTS TO DEVELOP AND PROMOTE CONTENT FOR NETCASTER?

        23  A.   WELL, I'M NOT SPECIFICALLY AWARE, BUT IF THAT IS THE

        24  CASE, THEN I'M SOMEWHAT UPSET BY IT BECAUSE IT WAS A

        25  REPRESENTATION AT THE TIME THAT WE NEGOTIATED THIS
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         1  CONTRACT THAT NO PLATINUM--THESE SAME PROHIBITIONS, IN

         2  SUBSTANCE, WOULD APPLY TO ALL PLATINUM-LEVEL PARTNERS.

         3  Q.   WELL, DO YOU HAVE ANY REASON TO BELIEVE THEY DIDN'T

         4  ENTER INTO THESE FORMAL BUSINESS ARRANGEMENTS WITHOUT THE

         5  PAYMENT OF CONSIDERATION?

         6  A.   I DO NOT KNOW, BUT IT'S VERY DIFFICULT FOR ME TO

         7  BELIEVE THAT THERE IS A SIGNIFICANT RELATIONSHIP INVOLVING

         8  A HIGH LEVEL OF PROMOTION OR PLACEMENT WITHOUT SOME

         9  BUSINESS RELATIONSHIP.

        10  Q.   OKAY.  NOW, IN PARAGRAPH 73 YOU TALK ABOUT THE

        11  REQUIREMENT THAT YOU REFERRED TO, I BELIEVE, A FEW MINUTES

        12  AGO IN YOUR ORAL TESTIMONY TO DEPLOY CERTAIN

        13  MICROSOFT-SPECIFIC TECHNOLOGIES THAT ARE NOT ACCESSIBLE,

        14  YOU SAY, BY OTHER BROWSERS.

        15           DO YOU SEE THAT?

        16  A.   YES.

        17  Q.   NOW, WHAT DID YOU DO PURSUANT TO THAT REQUIREMENT OF

        18  THE CONTRACT?

        19  A.   I DON'T KNOW SPECIFICALLY.

        20  Q.   DO YOU KNOW WHETHER ANY PORTIONS AT ALL OF INTUIT'S

        21  WEB SITES ARE NOT VIEWABLE WITH NETSCAPE'S WEB-BROWSING

        22  SOFTWARE BECAUSE OF INTUIT'S IMPLEMENTATION OF WHAT YOU

        23  DESCRIBE HERE AS MICROSOFT-SPECIFIC TECHNOLOGIES?

        24  A.   I DON'T KNOW SPECIFICALLY, BUT I ASSUME SO, YES.

        25  Q.   YOU DO ASSUME SO?
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         1  A.   YES.

         2  Q.   AND WHAT'S THE BASIS OF THAT ASSUMPTION?

         3  A.   TWO.  FIRST, THAT WE AGREED TO DO THAT, AND THESE

         4  REQUIREMENTS WERE PASSED ON TO OUR TECHNICAL TEAMS.

         5           SECOND, THAT WE HAVE--WE HAVE WORKED WITH ACTIVEX

         6  ON A NUMBER OF OCCASIONS AND, I PRESUME, CONTINUE TO DO

         7  SO.

         8  Q.   DON'T INTUIT'S WEB SITES EMPLOY A MECHANISM THAT

         9  DETECTS THE TYPE OF WEB-BROWSING SOFTWARE THE VISITOR IS

        10  USING TO ACCESS THE SITE?

        11  A.   I BELIEVE THAT'S TRUE, YES.

        12  Q.   AND DON'T THE WEB SITES THEN DELIVER DIFFERENT

        13  CONTENT OR TAKE THE USER TO DIFFERENT PAGES DEPENDING ON

        14  WHICH WEB-BROWSING SOFTWARE THE USER IS USING?

        15  A.   YES.  THAT REQUIRES ADDITIONAL ENGINEERING, BUT IN

        16  THOSE PLACES WHERE WE FEEL IT'S IMPORTANT, WE DO THAT.

        17  Q.   AND IT IS TRUE, IS IT NOT, THAT A SUBSTANTIAL

        18  MAJORITY OF THE PAGES ON INTUIT'S WEB SITES, REGARDLESS OF

        19  WHAT BROWSER THEY HAVE BEEN FORMATTED FOR, LOOK THE SAME

        20  NO MATTER WHAT WEB-BROWSING SOFTWARE THE USER IS USING?

        21  A.   YES.

        22  Q.   YOU STATE IN PARAGRAPH 62 OF YOUR TESTIMONY ON PAGE

        23  23 THAT MICROSOFT OFFERED TO DISTRIBUTE ONE MEGABYTE OF

        24  YOUR CODE WITH THE OPERATING SYSTEM.

        25  A.   YES.
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         1  Q.   YOU SEE THAT?

         2  A.   YES.

         3  Q.   YOU WANTED MORE?

         4  A.   YES.

         5  Q.   AND YOU DIDN'T GET IT?

         6  A.   YES.

         7  Q.   THIS IS THE--ONE MEGABYTE IS SUPPOSED TO BE

         8  INTRODUCTORY OR PROMOTIONAL CONTENT; IS THAT CORRECT?

         9  A.   YES.  AND THE AGREEMENT WAS TO BE WHATEVER WE

        10  DETERMINED IT TO BE.

        11  Q.   WELL, YOU COULDN'T PUT A WHOLE PRODUCT IN ONE

        12  MEGABYTE; RIGHT?

        13  A.   IT WAS ACTUALLY MY HOPE THAT WE COULD, OR AT LEAST A

        14  STRIPPED-DOWN PRODUCT.  WE HAD A PRODUCT CALLED "BANKNOW,"

        15  WHICH IS A BANKING--A MINI-CHECKBOOK AND ELECTRONIC

        16  PAYMENT MECHANISM THAT WAS APPROXIMATELY TWO TO FOUR MEGS,

        17  DEPENDING ON HOW IT WAS CONFIGURED, AND I HAD HOPED THAT

        18  WE WOULD BE ABLE TO GET IT DOWN, PERHAPS, TO A MEG OR A

        19  LITTLE MORE THAN A MEG.  WE SUBSEQUENTLY WERE NOT ABLE TO

        20  DO THAT.

        21           SO THE SAME JOE WELLS, WHO WAS MENTIONED IN SOME

        22  OF THESE OTHER E-MAILS, DID SOME FUNCTIONALITY BUILDING OF

        23  HIS OWN.  BUT WE HAD HOPED, OR AT LEAST I HAD HOPED, THAT

        24  BANKNOW, ON A STRIPPED-DOWN BASIS, WOULD BE INCLUDABLE

        25  WITHIN THIS LIMIT, THEREBY ALLOWING THAT SOFTWARE TO BE
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         1  DISTRIBUTED WITH IE AND, ULTIMATELY, WITH THE WINDOWS

         2  OPERATING SYSTEM.

         3  Q.   BUT THAT DIDN'T WORK OUT?

         4  A.   IT DIDN'T WORK OUT.

         5  Q.   AND WHAT YOU GOT WAS THE SAME THING THE OTHER

         6  PLATINUM PARTNERS IN THE CHANNEL BAR GOT:  THE OPPORTUNITY

         7  TO PROVIDE INTRODUCTORY CONTENT TO SHOW OFF YOUR PRODUCTS;

         8  RIGHT?

         9  A.   A MEG'S WORTH OF FUNCTIONALITY AND CONTENT, YES.

        10  Q.   NOW, LET'S GO TO PARAGRAPH 79, PAGE 32.

        11           YOU STATE THERE THAT IF NOT FOR THE RESTRICTIONS

        12  IMPOSED BY THE ACTIVE DESKTOP AGREEMENT, I BELIEVE INTUIT

        13  WOULD HAVE SHIPPED BOTH NETSCAPE NAVIGATOR AND MICROSOFT

        14  INTERNET EXPLORER WITH ITS PRODUCTS.

        15           DO YOU SEE THAT?

        16  A.   YES.

        17  Q.   DO YOU MEAN TO SUGGEST THAT BOTH BROWSERS WOULD HAVE

        18  BEEN EMBEDDED IN QUICKEN, FOR EXAMPLE?

        19  A.   IF BY THAT QUESTION YOU MEAN COMPONENTIZED?

        20  Q.   YES.

        21  A.   I THINK NOT.  I THINK WE WOULD NOT HAVE ATTEMPTED TO

        22  DO THE TESTING SCHEDULE ON BOTH.

        23  Q.   THEN WHAT DO YOU MEAN?  HOW WOULD YOU HAVE SHIPPED

        24  BOTH?

        25  A.   BUNDLED AND DISTRIBUTED IN THE SAME WAY THAT WE HAD
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         1  BUNDLED AND DISTRIBUTED NETSCAPE NAVIGATOR WITH A LIGHT

         2  LEVEL OF INTEGRATION FOR TWO YEARS PRIOR.

         3  Q.   OKAY.  SO, YOU WOULD HAVE EMBEDDED ONE?

         4  A.   YES.

         5  Q.   COMPONENTIZED FORM, AND BUNDLED THE OTHER BY JUST

         6  PUTTING IT ON THE DISK OR SHIPPING ANOTHER DISK?

         7  A.   YES, BECAUSE IT PROVIDES CUSTOMERS GREATER CHOICE.

         8  Q.   OKAY.  IN THE SAME VEIN, LOOKING AT PARAGRAPH 77 ON

         9  31, YOU REFERRED TO THE TWO BUILD VERSIONS OF QUICKEN, ONE

        10  USING IE AS AN EMBEDDED BROWSER AND ONE USING NAVIGATOR AS

        11  AN EMBEDDED BROWSER.

        12           DO YOU SEE THAT?

        13  A.   I'M SORRY?  PAGE...

        14  Q.   THIRTY-ONE, PAGE 77.

        15  A.   YES.

        16  Q.   IN REALITY, THERE NEVER WAS A NAVIGATOR-EMBEDDED

        17  BROWSER IN THE SAME SENSE THAT THERE WAS AN IE-EMBEDDED

        18  BROWSER; ISN'T THAT CORRECT?

        19  A.   WELL, AS A MATTER OF FACT THERE WAS, AND I THINK THAT

        20  WAS WHAT WAS DISCUSSED IN THE E-MAIL WE TALKED ABOUT A

        21  MOMENT AGO, THE HARRIS EXHIBIT 4.

        22  Q.   CHROMELESS?

        23  A.   YES.

        24  Q.   AND IT WORKED?

        25  A.   SHOULD WE GO BACK AND REVIEW THAT E-MAIL?
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         1  Q.   NO, I WANT YOUR RECOLLECTION.

         2  A.   YES, MY RECOLLECTION IS IT WAS WORKING.  THERE WERE

         3  BUGS.  THERE WERE BUGS IN BOTH OF THE IMPLEMENTATIONS, BUT

         4  IT WAS WORKING.

         5           AND IN FACT, AS NOTED BY ERIC TORRES IN THAT

         6  E-MAIL, QUOTING JOE WELLS, THAT AT THAT TIME, WHICH WAS

         7  MARCH 6TH, HE WAS ACTUALLY, IF IT WAS JUST FOR 95, HE WAS

         8  IN FAVOR OF MICROSOFT.  HIS TECHNICAL OPINION WAS THAT IF

         9  IT WERE FOR BOTH, DESPITE THE FACT THAT THE NETSCAPE

        10  NAVIGATOR WAS, IN HIS WORDS, A HACK, WHICH MEANT THAT IT

        11  WAS NOT A--IT WAS A ONE-OFF OFF THE COMMERCIAL VERSION,

        12  THAT THAT AT THAT POINT WOULD HAVE BEEN HIS

        13  RECOMMENDATION.

        14  Q.   BUT THAT WAS NOT A COMPONENTIZED BROWSER; RIGHT?

        15  A.   OH, YES, IT WAS.

        16  Q.   IT WAS?

        17  A.   YES.

        18  Q.   A HACK CREATED A COMPONENTIZED BROWSER OUT OF

        19  NETSCAPE NAVIGATOR?

        20  A.   THAT'S CORRECT.

        21           WHAT WE ARE TALKING ABOUT IS NOT ROCKET SCIENCE.

        22  IT'S BASICALLY TAKING THE HTML WINDOW AND RATHER THAN

        23  DISPLAYING IT WITHIN THE IE--SORRY--WITHIN THE IE OR

        24  NETSCAPE SURROUND, BEING ABLE TO DISPLAY THAT WITHIN THE

        25  INTUIT OR QUICKEN SURROUND.
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         1  Q.   WHY DID NETSCAPE TELL YOU THAT THEY COULDN'T CREATE A

         2  COMPONENTIZED BROWSER BECAUSE THEY WERE BUSY WORKING ON

         3  NAVIGATOR 4.0, IF ALL IT TOOK WAS A SIMPLE HACK?

         4  A.   THERE IS A DIFFERENCE BETWEEN CREATING SOMETHING THAT

         5  WORKS AND CREATING SOMETHING THAT IS OF COMMERCIAL

         6  SHIPPABLE QUALITY.  THEY DID NOT HAVE COMMERCIAL SHIPPABLE

         7  QUALITY AT THAT TIME AND HAD SIGNIFICANT AMOUNT OF WORK IN

         8  ORDER TO DO THAT.

         9  Q.   THANK YOU.

        10           WAS THERE A THIRD BUILD VERSION OF QUICKEN THAT

        11  USED BOTH BROWSERS?

        12  A.   NO.

        13           HOWEVER, THE EXISTING FACILITIES WITHIN QUICKEN

        14  ALREADY WORKED AND WERE TESTED TO WORK WITH THE NETSCAPE

        15  NAVIGATOR ON THE LIGHT INTEGRATION BASIS UPON WHICH WE

        16  SHIPPED FOR THE TWO PRIOR YEARS.

        17  Q.   RIGHT.  THE BASIS THAT WASN'T WHAT YOU WERE AIMING

        18  FOR.  YOU WANTED SOMETHING BETTER; RIGHT?

        19  A.   THAT'S CORRECT.

        20  Q.   NOW, QUICKEN 99 WAS RELEASED IN SEPTEMBER OF LAST

        21  YEAR, 1998; CORRECT?

        22  A.   CORRECT.

        23  Q.   AND INTUIT INCLUDED INTERNET EXPLORER 4.01 WITH

        24  QUICKEN 99; ISN'T THAT CORRECT?

        25  A.   YES.
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         1  Q.   AND INTUIT DID NOT INCLUDE A COPY OF NETSCAPE

         2  NAVIGATOR WITH QUICKEN 99 EITHER EMBEDDED OR BUNDLED OR

         3  SHIPPED WITH, DID IT?

         4  A.   THAT'S CORRECT.

         5  Q.   AND THAT'S SO, EVEN THOUGH THE PROVISION OF THE

         6  MICROSOFT INTUIT AGREEMENT THAT WOULD HAVE PREVENTED THAT

         7  WAS WAIVED ON APRIL 9, 1998; ISN'T THAT CORRECT?

         8  A.   THAT'S TRUE.

         9  Q.   AND IN FACT, THE EXPIRATION OF THE EXCLUSIVE

        10  OBLIGATIONS UNDER THE INTUIT MICROSOFT AGREEMENT ON

        11  SEPTEMBER 15, 1998, WAS INCLUDED IN THAT AGREEMENT AT

        12  INTUIT'S, SPECIFICALLY MR. DUNN'S, INSISTENCE, WAS IT NOT?

        13  A.   YES, IT WAS.

        14  Q.   AND THE REASON FOR THAT WAS SO THAT INTUIT WOULD BE

        15  FREE TO INCLUDE NAVIGATOR WITH QUICKEN 99 IF INTUIT WANTED

        16  TO; ISN'T THAT CORRECT?

        17  A.   THAT'S CORRECT.

        18  Q.   WHY ISN'T NAVIGATOR IN QUICKEN 99?

        19  A.   WELL, DURING THAT PERIOD OF TIME SUBSEQUENT TO THE

        20  SIGNING OF THE AGREEMENT, WE LEARNED THAT MICROSOFT WAS

        21  ADVANCING THE SCHEDULE FOR THE SHIP OF MONEY.  SO, AS A

        22  COMPETITIVE RESPONSE, WE ADVANCED THE SCHEDULE FOR THE

        23  SHIP OF QUICKEN.  WHEREAS, WE HAD HISTORICALLY SHIPPED IN

        24  OCTOBER, AND IN FACT, I THINK, IN 1997, WE ACTUALLY DIDN'T

        25  SHIP UNTIL EITHER LATE NOVEMBER OR EARLY--SORRY, LATE
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         1  OCTOBER OR EARLY NOVEMBER.  WE PUT PEDAL TO METAL AND GOT

         2  READY TO SHIP QUICKEN 99 AT THE END OF THE SUMMER.  AND

         3  THE M-R DATE, I THINK, WAS OVER LABOR DAY WEEKEND OR

         4  SOMETHING OF THAT NATURE.

         5  Q.   M-R DATE?

         6  A.   SORRY.  M-R DATE IS THE MANUFACTURING RELEASE DATE.

         7  Q.   THAT'S WHEN THE PRODUCT WAS SHIPPED?

         8  A.   YES.

         9           SO, FOR COMPETITIVE REASONS, WE PULLED UP THE

        10  SHIP DATE OF QUICKEN AND MADE THAT DECISION EARLY IN THE

        11  YEAR AND, THEREFORE, ANTICIPATED SHIPPING DURING THE

        12  PERIOD OF TIME WHEN THE RESTRICTIONS WOULD REMAIN IN

        13  PLACE.

        14  Q.   AND WHEN DID YOU FIRST LEARN OF MICROSOFT'S INTENTION

        15  TO MOVE UP THE SHIP DATE OF MONEY?

        16  A.   I DON'T RECALL.

        17  Q.   WHEN DID YOU FIRST FIX THE SHIP DATE OF QUICKEN 99?

        18  A.   SOMETIME IN THE PLANNING CYCLE, WHICH IS TYPICALLY

        19  LATE FALL OR EARLY WINTER, AND SO THAT WOULD HAVE BEEN

        20  LATE FALL OF '97 OR EARLY WINTER OF '98.

        21  Q.   AND YOU KNEW ABOUT THE 1998 SHIP DATE OF MONEY AT

        22  THAT TIME?

        23  A.   YES.

        24  Q.   HOW DID YOU KNOW THAT?

        25  A.   INDUSTRY RUMORS.
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         1  Q.   RUMORS, OKAY.

         2  A.   IN ADDITION, THE YEAR BEFORE THEY HAD MOVED UP THEIR

         3  SHIP DATE, AND WE HEARD FROM THE INDUSTRY THAT THEY WERE

         4  THINKING OF EVEN MORE.

         5  Q.   NOW, THAT MEANS THAT YOU NOW HAVE, BASED ON YOUR

         6  TESTIMONY, REACHED A DECISION AS TO THE SHIP DATE FOR I

         7  GUESS IT'S QUICKEN 2000; IS THAT CORRECT?

         8  A.   IT IS QUICKEN 2000, AND WE HAVE REACHED A DECISION ON

         9  THE SHIP DATE.  I WOULD PREFER NOT TO GIVE IT IN THIS

        10  FORUM.

        11  Q.   AND I WON'T PRESS YOU ON IT.  BUT I WILL PRESS YOU ON

        12  SOMETHING ELSE.  ARE YOU GOING TO EMBED NAVIGATOR IN

        13  QUICKEN 2000?

        14  A.   WE ARE CERTAINLY IN DISCUSSIONS.

        15  Q.   YOU ARE IN DISCUSSIONS.  HOW LONG HAVE YOU BEEN IN

        16  THESE DISCUSSIONS?

        17  A.   WE HAVE BEEN IN SOME LEVEL OF DISCUSSION SINCE--SINCE

        18  THE WAIVER.

        19  Q.   SINCE APRIL?

        20  A.   YES.

        21  Q.   DID YOU GIVE ANY CONSIDERATION IN APRIL TO

        22  RECONFIGURING QUICKEN 99 TO INCLUDE NAVIGATOR?

        23  A.   NO, BECAUSE AS WE DISCUSSED IN THE--IN OUR DISCUSSION

        24  OF THE PRIOR YEAR'S CYCLE, THAT'S PAST THE TIME WHEN WE

        25  CAN COMFORTABLY MAKE THOSE KINDS OF SWITCHING DECISIONS.
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         1           IN ADDITION, WE HAD NOT BEEN WORKING WITH

         2  NETSCAPE TO ASK THEM TO DEVELOP THE COMPONENTIZED

         3  CAPABILITY.

         4  Q.   HAVE THEY PROVIDED WITH YOU WITH A COMPONENTIZED

         5  BROWSER AT THIS POINT?

         6  A.   NO, THEY HAVE NOT.

         7  Q.   EVEN IF YOU DIDN'T HAVE TIME TO SWITCH THE EMBEDDED

         8  BROWSER, I GUESS YOU COULDN'T HAVE SINCE THEY DIDN'T

         9  PROVIDE YOU WITH A COMPONENTIZED ONE, BUT COULDN'T YOU

        10  HAVE BUNDLED A NAVIGATOR WITH QUICKEN 99?  THAT DIDN'T

        11  TAKE A GREAT DEAL OF LEAD TIME, DID IT?

        12  A.   NOT A GREAT DEAL OF LEAD TIME, BUT IT DOES REQUIRE

        13  THE LIGHT INTEGRATION AND TESTING AND THINGS OF THAT

        14  NATURE.  NO, WE DID NOT DO THAT.

        15  Q.   WHY NOT?

        16  A.   ADDITIONAL WORK IN A TIGHT SCHEDULE PARTICULARLY

        17  TIGHT--GIVEN TWO FACTS:  A, THAT THE SCHEDULE WAS

        18  SIGNIFICANTLY SHORTER THIS YEAR THAN TYPICAL BECAUSE OF

        19  THE MONTH AND A HALF TO TWO MONTHS ACCELERATION OF THE

        20  DEVELOPMENT CYCLE.

        21           AND B, BECAUSE DUE TO A POOR YEAR IN QUICKEN, THE

        22  YEAR PRIOR, WE HAD CUT THE DEVELOPMENT TEAM, I THINK, FROM

        23  18 ENGINEERS TO 10, AND SO WE WERE RELATIVELY

        24  SHORT-STAFFED WITH A SHORT CYCLE.

        25  Q.   NOW, PURE BUNDLED WOULDN'T HAVE TAKEN ANYTHING OTHER
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         1  THAN PUTTING THEIR CODE ON YOUR DISK; RIGHT?

         2  A.   A PURE BUNDLE WITH NO INTEGRATION, EVEN LIGHT LEVEL

         3  OF INTEGRATION EXACTLY WOULD NOT HAVE REQUIRED ANYTHING OF

         4  THAT NATURE.

         5  Q.   WHY DIDN'T YOU DO THAT?

         6  A.   WELL, ONE OF THE THINGS, FIRST OF ALL, WITHOUT ANY

         7  LEVEL OF INTEGRATION, IT'S NOT TERRIBLY VALUABLE.  BUT

         8  SECOND, WE ARE, AS I HAVE SAID, IN DISCUSSIONS WITH

         9  NETSCAPE.  WE ARE HOPEFUL OF FINDING SOME WAY TO WORK WITH

        10  THEM.

        11           I CAN ONLY IMAGINE THAT YOU CAN UNDERSTAND IT'S A

        12  LITTLE BIT DIFFICULT TO REPAIR THE RELATIONSHIP, BUT WE

        13  ARE WORKING ON THAT NOW, AND ANY SUCH BUNDLING WOULD BE,

        14  IN OUR VIEW, IN THE CONTEXT OF COMING TO SOME AGREEMENT TO

        15  REPAIR THE RELATIONSHIP.

        16  Q.   GOING TO PARAGRAPH 80 AT THE BOTTOM OF PAGE 32, YOU

        17  TALK ABOUT A SIGNIFICANT DECREASE IN THE NUMBER OF UNITS

        18  OF NAVIGATOR DISTRIBUTED TO CUSTOMERS DIRECTLY OR THROUGH

        19  RETAILERS.

        20           DO YOU SEE THAT?

        21  A.   YES, YES, I SEE THAT.

        22  Q.   AND LATER IN THAT PARAGRAPH YOU SAY THAT YOU

        23  DISTRIBUTED WITH THE 1997 VERSIONS OF QUICKEN, TURBOTAX

        24  AND QUICKBOOKS, OVER 5 MILLION COPIES OF IE.

        25           DO YOU SEE THAT?
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         1  A.   YES.

         2  Q.   AND THAT'S WITH 98, I'M SORRY, AND OF NAVIGATOR WITH

         3  97, THE SAME AMOUNT, A TOTAL OF OVER 5 MILLION; CORRECT?

         4  A.   CORRECT.

         5  Q.   NOW, THE NAVIGATOR BROWSER WAS NOT EMBEDDED, BUT IT

         6  WAS JUST ENCLOSED; IS THAT CORRECT?

         7  A.   YES, WITH A LIGHT LEVEL OF INTEGRATION.

         8  Q.   AND ARE YOU AWARE THAT NETSCAPE HAS STATED PUBLICLY

         9  THAT IT EXPECTS TO DISTRIBUTE BETWEEN 150 MILLION AND 170

        10  MILLION COPIES OF ITS WEB-BROWSING SOFTWARE IN A YEARS'

        11  TIME?

        12  A.   NOT SPECIFICALLY, BUT I DON'T CHALLENGE THAT FIGURE.

        13  Q.   IN THE VERSION OF NAVIGATOR THAT INTUIT SHIPPED WITH

        14  QUICKEN IN 1997, WAS NOT THE CURRENT RELEASE OF NAVIGATOR

        15  AFTER NAVIGATOR 4.0 WAS RELEASED IN THE SPRING OF THAT

        16  YEAR; ISN'T THAT CORRECT?

        17  A.   I'M SORRY?  REPEAT THE QUESTION, PLEASE.

        18  Q.   DID YOU UPDATE YOUR QUICKEN PRODUCT DURING THE COURSE

        19  OF THE 1997 PRODUCT CYCLE TO SHIP THE CURRENT RELEASE OF

        20  NAVIGATOR AS NEW RELEASES CAME OUT?

        21  A.   NO, WE DON'T.

        22           AND IN FACT, WE ALMOST NEVER DO UNLESS THERE IS A

        23  AN IMPORTANT FLAW IN OUR PRODUCT.  AND PARTICULARLY

        24  TOWARDS THE END OF THE SEASON BY APRIL, WHICH IS WHEN THE

        25  4.0 WAS READY, WE HAVE, FOR THE MOST PART, DISTRIBUTED TO
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         1  THE CHANNELS EVERYTHING THAT WE ARE GOING TO DISTRIBUTE,

         2  AND AT THAT POINT ALL WE ARE DOING IS TAKING PRODUCT BACK.

         3  Q.   LOOK AT PARAGRAPH 71 ON PAGE 28.  THERE YOU SAY THAT

         4  YOUR AGREEMENT WITH MICROSOFT PREVENTED INTUIT FROM

         5  PROMOTING NETSCAPE ON INTUIT'S WEB SITES.

         6           DO YOU SEE THAT?

         7  A.   YES, I DO.

         8  Q.   AND YOU SAY THAT PRIOR TO THE AGREEMENT YOU HAD

         9  PROMOTED NETSCAPE BY PUTTING A NETSCAPE NAVIGATOR DOWNLOAD

        10  BUTTON ON YOUR WEB SITE.

        11           DO YOU SEE THAT?

        12  A.   YES.

        13  Q.   AND YOU WOULD HAVE KEPT ON DOING SO BUT FOR THE

        14  MICROSOFT AGREEMENT; IS THAT CORRECT?

        15  A.   PRESUMABLY, YES.

        16  Q.   YEAH.  THAT'S WHAT'S KNOWN AS THE "NETSCAPE NOW"

        17  BUTTON; ISN'T IT?

        18  A.   YES.

        19  Q.   ISN'T IT TRUE THAT THERE ARE LITERALLY TENS OF

        20  THOUSANDS, IF NOT HUNDREDS OF THOUSANDS, OF "NETSCAPE NOW"

        21  BUTTONS ON THE INTERNET TODAY?

        22  A.   I DON'T KNOW HOW MANY, BUT THERE ARE CERTAINLY A

        23  LARGE--A VERY LARGE NUMBER, MOST ON SITES THAT GET

        24  RELATIVELY LITTLE TRAFFIC.

        25  Q.   YOU'RE NOT--IT COULD BE IN THE HUNDRED-THOUSANDS
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         1  THOUGH, AS FAR AS YOU KNOW; IS THAT RIGHT?

         2  A.   I REALLY HAVE NO IDEA.

         3  Q.   ANYONE TELL YOU THAT MR. BARKSDALE HAD TESTIFIED THAT

         4  THERE WERE BETWEEN 20 AND 30,000 SUCH BUTTONS ON THE

         5  INTERNET?

         6  A.   NO ONE EXCEPT YOU.

         7  Q.   OKAY.  DO YOU HAVE ANY IDEA, WHEN YOU HAD "NETSCAPE

         8  NOW" BUTTONS ON INTUIT'S WEB SITES, HOW MANY COPIES OF

         9  NAVIGATOR WERE DOWNLOADED BY USE OF THOSE BUTTONS?

        10  A.   I DON'T KNOW.

        11  Q.   DO YOU HAVE ANY IDEA HOW MANY COPIES OF INTERNET

        12  EXPLORER HAD BEEN DOWNLOADED FROM INTUIT'S WEB SITES SINCE

        13  YOU ENTERED INTO THE MICROSOFT AGREEMENT?

        14  A.   I DON'T KNOW.

        15  Q.   AND SINCE APRIL OF THIS YEAR, YOU HAVE BEEN FREE TO

        16  INCLUDE "NETSCAPE NOW" BUTTONS ON INTUIT'S WEB SITES, HAVE

        17  YOU NOT?

        18  A.   YES, WE HAVE.

        19  Q.   ARE THERE ANY "NETSCAPE NOW" BUTTONS ON INTUIT'S WEB

        20  SITES?

        21  A.   I DON'T KNOW SPECIFICALLY.  I PRESUME NOT, AND I

        22  WOULD BE DISTURBED IF THERE WERE BECAUSE THAT'S ONE OF THE

        23  THINGS, OF COURSE, THAT WE WOULD OFFER TO NETSCAPE IN

        24  TERMS OF REPAIRING THE RELATIONSHIP.

        25  Q.   NOW, GOING TO BACK TO PARAGRAPH 61 ON PAGE 23, YOU
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         1  TALK ABOUT INTUIT'S BELIEF AT THE TIME YOU MADE YOUR DEAL

         2  WITH MICROSOFT THAT PLACEMENT ON THE ACTIVE DESKTOP WOULD

         3  BE CRITICAL TO THE SUCCESS OF INTUIT'S WEB SITES.

         4           DO YOU SEE THAT?

         5  A.   I'M SORRY?  WHICH PARAGRAPH?

         6  Q.   SIXTY-ONE, LAST SENTENCE.

         7  A.   CORRECT.

         8  Q.   AND THAT'S BECAUSE YOU BELIEVE THE CHANNEL BAR WOULD

         9  GENERATE SIGNIFICANT TRAFFIC FOR QUICKEN.COM; IS THAT

        10  CORRECT?

        11  A.   THAT'S CORRECT, BECAUSE I UNDERSTOOD IT TO BE WHAT

        12  WOULD BECOME THE DEFAULT INTERFACE FOR THE OPERATING

        13  SYSTEMS WINDOWS 98.

        14           WHAT SUBSEQUENTLY HAPPENED WAS TWO THINGS.  FIRST

        15  OF ALL, THE RELEASE OF WINDOWS 98 WAS GREATLY DELAYED.  IT

        16  WAS ORIGINALLY TO HAVE BEEN WINDOWS 97, AND IT ENDED UP

        17  NOT BEING RELEASED UNTIL, I THINK, MID '98 SOMETIME.  AND

        18  THAT WAS DURING THE PERIOD IN WHICH THIS CONTRACT WAS

        19  ACTIVE.

        20           THE SECOND THING THAT HAPPENED WAS THAT THE

        21  ACTIVE DESKTOP WAS DE-EMPHASIZED AND SO--BY MICROSOFT, AND

        22  SO IT DID NOT ACHIEVE THE KIND OF PROMINENT DEFAULT

        23  SETTING THAT WE HAD ORIGINALLY ANTICIPATED.

        24  Q.   WELL, ISN'T IT TRUE THAT THE CHANNEL BAR WAS A BIG

        25  DISAPPOINTMENT FROM BOTH INTUIT'S PERSPECTIVE AND
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         1  MICROSOFT'S BECAUSE CUSTOMER DEMAND FOR THE CHANNEL BAR

         2  CONTENT IS, FOR THE MOST PART, NONEXISTENT?

         3  A.   IT'S CERTAINLY TRUE THAT THE CHANNEL BAR AND THE

         4  ACTIVE DESKTOP IN GENERAL WAS A BIG DISAPPOINTMENT TO--I

         5  AGREE, TO INTUIT, MICROSOFT, AND ALL OF THOSE INVOLVED.

         6  AS WAS NETCASTER AS WAS MOST OF THE SO-CALLED PUSH

         7  TECHNOLOGIES THAT WERE BEING EXPLORED AT THAT TIME.

         8  Q.   AND MICROSOFT IS NOW, TO YOUR KNOWLEDGE, ABANDONING

         9  THE WHOLE CHANNEL BAR CONCEPT; ISN'T THAT CORRECT?

        10  A.   IT'S NOT--I DON'T UNDERSTAND THAT THEY'RE ABANDONING

        11  IT, BUT I CERTAINLY UNDERSTAND THAT THEY ARE

        12  DE-EMPHASIZING IT.

        13  Q.   AND YOU HAVE NO EXPECTATION OF ANY FUTURE CONTRACTUAL

        14  RELATION BETWEEN INTUIT AND MICROSOFT ABOUT A CHANNEL BAR;

        15  IS THAT CORRECT?

        16  A.   ABOUT A CHANNEL BAR OR THE PARTICULAR ACTIVE

        17  DESKTOP--

        18  Q.   WELL--GO AHEAD.

        19  A.   NO.

        20  Q.   THANKS.

        21           NOW, YOU HAVE BEEN HAVING THE DISCUSSIONS, AS I

        22  BELIEVE YOU TESTIFIED A FEW MOMENTS AGO, AND AS YOU SAY IN

        23  PARAGRAPH 88 OF YOUR WRITTEN DIRECT, WITH NETSCAPE SINCE

        24  APRIL OF LAST YEAR.

        25           THESE HAVE BEEN SIGNIFICANT NEGOTIATIONS, HAVE
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         1  THEY NOT?

         2  A.   CERTAINLY ON OUR SIDE.  WE ARE ANXIOUS TO FORM A

         3  RELATIONSHIP.

         4  Q.   WHY HAS THERE BEEN NO AGREEMENT CONSUMMATED?

         5  A.   A VARIETY OF REASONS, BUT WE HAVE NOT BEEN ABLE TO

         6  COME TO TERMS THAT ARE SATISFACTORY.

         7           AND I THINK ONE OF THE ISSUES IS THAT, AS I SAID,

         8  WE HAVE A LOT TO DO TO REPAIR OUR RELATIONSHIP WITH

         9  NETSCAPE AFTER THE SIGNING OF THE ACTIVE DESKTOP

        10  AGREEMENT.

        11  Q.   AND TO REPAIR YOUR RELATIONSHIP, AM I CORRECT THAT

        12  ALL YOU DID WAS CHOOSE ONE SUPPLIER OF BROWSER TECHNOLOGY

        13  OVER ANOTHER?

        14  A.   WE HAD A LONG-STANDING RELATIONSHIP WITH NETSCAPE,

        15  BUNDLING AND DISTRIBUTING THEIR BROWSER, AND YES, WE

        16  STOPPED DOING THAT AND STARTED DISTRIBUTING MICROSOFT'S

        17  BROWSER INSTEAD.

        18  Q.   HOW LONG-STANDING IS THIS RELATIONSHIP?  IT WAS ONLY

        19  A YEAR, WASN'T IT?

        20  A.   I BELIEVE IT WAS TWO, TWO AND A HALF.

        21  Q.   WASN'T IT 1997, QUICKEN 97?

        22  A.   WELL, QUICKEN--THE QUICKEN THAT WAS RELEASED IN

        23  OCTOBER OF '95 WAS THE FIRST ONE.  AND THEN THE VARIOUS

        24  OTHER PRODUCTS OF THAT ANNUAL CYCLE.  THEN QUICKEN THAT

        25  WAS RELEASED IN OCTOBER OF '96 IS THE SECOND.
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         1  Q.   SO, THIS WAS A TWO-YEAR RELATIONSHIP BEFORE YOU WENT

         2  TO MICROSOFT FOR QUICKEN 98; RIGHT?

         3  A.   THAT'S CORRECT.

         4  Q.   AND INTUIT'S AND NETSCAPE'S FAILURE TO REACH

         5  AGREEMENT SINCE APRIL IS NOT DUE TO ANYTHING, ANY ACTION

         6  TAKEN BY MICROSOFT; ISN'T THAT CORRECT?

         7  A.   NOT DIRECTLY.

         8  Q.   WELL, WHAT DO YOU MEAN WHEN YOU LIMIT YOUR ANSWER TO

         9  "NOT DIRECTLY"?

        10  A.   WELL, IT'S INDIRECTLY RELATED TO AN ACTION OF

        11  MICROSOFT IN THAT NETSCAPE HAS AN AGREEMENT WITH CITIBANK

        12  TO PROVIDE FINANCIAL CONTENT ON THEIR SITE.

        13  MICROSOFT--SUBSEQUENT TO THAT, MICROSOFT AND CITIBANK

        14  ENTERED INTO A JOINT OWNERSHIP--ACTUALLY, A JOINT

        15  VENTURE--OF AN ELECTRONIC BILL PAYMENT AND BILL

        16  PRESENTMENT FACILITY THAT WAS FORMERLY CALLED MSFDC, A

        17  JOINT VENTURE BETWEEN MICROSOFT AND FDC AND IS NOW CALLED

        18  TRANSPOINT BECAUSE CITIBANK JOINED THAT TRIO.

        19           AS A RESULT OF MICROSOFT'S WORKING WITH CITIBANK

        20  AND CITIBANK'S CONTRACT TO PROVIDE FINANCIAL FUNCTIONALITY

        21  ON THE NETSCAPE SITE, THAT HAS BEEN INDIRECTLY A

        22  COMPLICATING FACTOR.

        23  Q.   CAN YOU TELL ME HOW?

        24  A.   YES.  WE PROVIDE FUNCTIONALITY THAT IS SIMILAR TO AND

        25  COMPETITIVE WITH THE TRANSPOINT FUNCTIONALITY.  CITIBANK,
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         1  BEING A MEMBER OF A JOINT VENTURE PARTNER OF TRANSPOINT,

         2  IS INTERESTED IN HAVING THE TRANSPOINT FINANCIAL

         3  FUNCTIONALITY AS OPPOSED TO INTUIT'S FUNCTIONALITY

         4  DISPLAYED ON THE NETSCAPE SITE, NETCENTER, WHICH IS WHAT

         5  THEY HAVE CONTRACTED FOR.

         6  Q.   HAS MICROSOFT INSTIGATED THAT IN SOME FASHION?

         7  A.   NO.  I SAID INDIRECTLY.

         8  Q.   DO YOU RECALL BEING ASKED THE FOLLOWING QUESTION AND

         9  GIVING THE FOLLOWING ANSWER AT YOUR DEPOSITION, PAGE 122,

        10  LINE 19 THROUGH 22--

        11  A.   I'M SORRY, LET ME GET THERE.

        12  Q.   YOU SEE THAT, (READING):

        13                "QUESTION:  THE DIFFICULTIES YOU REFERRED TO

        14           IN REACHING AGREEMENT WITH NETSCAPE, DO ANY OF

        15           THOSE DIFFICULTIES RELATE TO MICROSOFT?

        16                ANSWER:  NO."

        17  A.   CORRECT.

        18  Q.   WAS THAT ANSWER TRUTHFUL WHEN GIVEN?

        19  A.   YES, IT WAS.

        20  Q.   NOW, IT IS TRUE, IS IT NOT, THAT INTUIT HAS ENTERED

        21  INTO AGREEMENTS TO PROMOTE ITS WEB SITES WITH A NUMBER OF

        22  COMPANIES OTHER THAN MICROSOFT?

        23  A.   THAT'S VERY TRUE.

        24  Q.   AND SOME OF THESE OTHER ARRANGEMENTS HAVE BEEN

        25  SIGNIFICANTLY MORE SUCCESSFUL IN GENERATING TRAFFIC FOR
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         1  INTUIT'S WEB SITES THAN THE MICROSOFT AGREEMENT WAS; ISN'T

         2  THAT TRUE?

         3  A.   YES.

         4  Q.   AND YOU HAVE AN AGREEMENT WITH EXCITE ENTERED INTO IN

         5  JUNE 1997 TO PROMOTE SOME OF YOUR ONLINE BUSINESSES; ISN'T

         6  THAT RIGHT?

         7  A.   YES.

         8           MR. WARDEN:  I'M GOING TO PLACE BEFORE THE

         9  WITNESS AND OFFER INTO EVIDENCE WHAT'S BEEN MARKED AS

        10  DEFENDANT'S EXHIBIT 2082, A COPY OF INTUIT'S JUNE 11,

        11  1997, PRESS RELEASE ANNOUNCING THE EXCITE AGREEMENT.

        12           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        13           THE COURT:  DEFENDANT'S 2082 IS ADMITTED.

        14                         (DEFENDANT'S EXHIBIT NO. 2082 WAS

        15                          ADMITTED INTO EVIDENCE.)

        16  BY MR. WARDEN:

        17  Q.   AND PURSUANT TO YOUR EXCITE AGREEMENT, INTUIT

        18  INVESTED $40 MILLION IN EXCITE; ISN'T THAT CORRECT?

        19  A.   THAT'S CORRECT.

        20  Q.   AND INTUIT'S WEB SITES ARE INCLUDED IN THE BUSINESS

        21  AND INVESTING CHANNELS ON EXCITE; ISN'T THAT CORRECT?

        22  A.   YES.

        23  Q.   AND IN FACT, AS STATED IN THE FIFTH PARAGRAPH UNDER

        24  THE HEADING "LARGE-SCALE DISTRIBUTION AND CONTENT

        25  RELATIONSHIP" OF DEFENDANT'S EXHIBIT 2082, INTUIT HAS
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         1  BECOME THE EXCLUSIVE PROVIDER AND AGGREGATOR OF FINANCIAL

         2  CONTENT ON ALL OF EXCITE'S SERVICES; ISN'T THAT CORRECT?

         3  A.   YES.

         4  Q.   AND EXCITE IS A VERY IMPORTANT PLAYER ON THE

         5  INTERNET, IS IT NOT?

         6  A.   YES, IT IS.

         7  Q.   THAT'S WHY YOU INVESTED THIS $40 MILLION; ISN'T THAT

         8  CORRECT?

         9  A.   THAT'S CORRECT.

        10  Q.   NOW, WHY DID YOU SEEK AND OBTAIN EXCLUSIVITY FROM

        11  EXCITE?

        12  A.   IT PROVIDED FOR A DEEPER WORKING RELATIONSHIP BETWEEN

        13  THE TWO COMPANIES, WHERE EFFECTIVELY, WHAT THEY DID WAS

        14  OUTSOURCE THEIR FINANCIAL CONTENT TO US.

        15  Q.   AND THIS AGREEMENT HAS A DURATION OF SEVEN YEARS;

        16  ISN'T THAT CORRECT?

        17  A.   THAT'S CORRECT.

        18  Q.   AND ISN'T IT ALSO TRUE THAT WITHIN ONE MONTH OF

        19  IMPLEMENTING THE AGREEMENT, YOUR WEB TRAFFIC MORE THAN

        20  DOUBLED?

        21  A.   YES.

        22  Q.   SO, THAT'S AN EXAMPLE OF AN AGREEMENT THAT WAS A LOT

        23  MORE SUCCESSFUL THAN THE MICROSOFT INTUIT AGREEMENT IN

        24  GENERATING WEB-SITE TRAFFIC; CORRECT?

        25  A.   CORRECT.
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         1  Q.   AND IN FEBRUARY '98, INTUIT ENTERED INTO A

         2  PROMOTIONAL ARRANGEMENT WITH AMERICA ONLINE; ISN'T THAT

         3  CORRECT?

         4  A.   YES.

         5           MR. WARDEN:  I NOW PLACE BEFORE THE WITNESS AND

         6  OFFER WHAT HAS BEEN PRE-MARKED AS DEFENDANT'S EXHIBIT 1427

         7  FOR IDENTIFICATION, A COPY OF INTUIT'S FEBRUARY 17, 1998,

         8  PRESS RELEASE ANNOUNCING THE AOL AGREEMENT.

         9           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        10           THE COURT:  DEFENDANT'S 1427 IS ADMITTED.

        11                         (DEFENDANT'S EXHIBIT NO. 1427 WAS

        12                          ADMITTED INTO EVIDENCE.)

        13  BY MR. WARDEN:

        14  Q.   AND PURSUANT TO INTUIT'S AGREEMENT WITH AOL, INTUIT

        15  PAID AOL $30 MILLION IN EXCHANGE FOR PROMINENT PLACEMENT

        16  AND PROMOTION OF INTUIT'S FINANCIAL FUNCTIONALITY WITHIN

        17  AOL'S PROPRIETARY ONLINE SERVICE AND ON AOL'S AOL.COM WEB

        18  SITE; IS THAT CORRECT?

        19  A.   THAT'S CORRECT.  WE HAVEN'T ACTUALLY PAID ALL THE

        20  MONEY YET, BUT WE ARE COMMITTED TO DO SO.

        21  Q.   COMMITTED.  THANK YOU, I STAND CORRECTED.

        22           AND AOL.COM IS THE MOST VISITED CONSUMER SITE IN

        23  CYBERSPACE; ISN'T THAT CORRECT?

        24  A.   I'M NOT SURE WHERE IT STANDS TODAY, BUT AT THAT TIME,

        25  YES, I BELIEVE IT WAS.
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         1  Q.   DO YOU HAVE ANY REASON AT ALL TO BELIEVE THINGS HAVE

         2  CHANGED SINCE FEBRUARY 17 OF LAST YEAR IN THAT RESPECT?

         3  A.   POSSIBLY.  I WOULD HAVE TO CHECK THE FIGURES.  THE

         4  TOP COUPLE OF SITES, MICROSOFT.COM, AOL.COM, YAHOO.COM,

         5  TEND TO BOUNCE AROUND.

         6  Q.   AND AOL.COM IS THE DEFAULT SITE FOR INTERNET ACCESS

         7  BY THE 15 MILLION SUBSCRIBERS TO AOL'S ONLINE SERVICES;

         8  ISN'T THAT CORRECT?

         9  A.   YES.

        10  Q.   BY THE WAY, DO YOU HAVE ANY IDEA HOW THAT 15 MILLION

        11  DEFAULT NUMBER FOR AOL'S SUBSCRIBERS COMPARES TO THE

        12  NUMBER OF PEOPLE FOR WHOM MICROSOFT.COM OR MSN.COM IS THE

        13  DEFAULT SITE FOR INTERNET ACCESS?

        14  A.   I'M NOT SURE WHEN YOU ASKED THE QUESTION AS TO

        15  DEFAULT BECAUSE I HAVE NO WAY TO JUDGE THAT.  I THINK IN

        16  TERMS OF ACTUAL TRAFFIC, I THINK THEY'RE RELATIVELY--IF

        17  YOU ASSUME--IF YOU COLLECT THE MICROSOFT WEB SITES, I

        18  BELIEVE THE MICROSOFT WEB SITES ARE IN THE SAME RANGE AS

        19  AOL.COM.

        20  Q.   WELL, THERE IS A DIFFERENCE IN WEB SITES, ISN'T

        21  THERE, BETWEEN THOSE THAT ARE PROVIDED WHAT ONE MIGHT CALL

        22  ACCESS TO THE WEB OR PORTAL SITES AND SITES THAT JUST GET

        23  VISITED?

        24  A.   PRESUMABLY, ALTHOUGH MOST WEB SITES HAVE A

        25  COMBINATION OF PORTAL OR REDIRECTION CAPABILITY AS WELL AS
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         1  A COMBINATION OF THAT AND THEN DESTINATION OR CONTENT.

         2  Q.   RIGHT, BUT I MEAN THE INDUSTRY DRAWS A DISTINCTION,

         3  DOESN'T IT?  I MEAN, YAHOO, FOR EXAMPLE, IS VIEWED AS A

         4  PORTAL; ISN'T THAT CORRECT?

         5  A.   THAT'S CORRECT.

         6  Q.   AND THAT'S ALSO TRUE OF AOL.COM, IS IT NOT?

         7  A.   YES.

         8  Q.   NOW, INTUIT'S AGREEMENT WITH AOL ALSO CONTAINS A

         9  NUMBER OF EXCLUSIVITY PROVISIONS, DOESN'T IT?

        10  A.   YES, IT DOES.

        11  Q.   INTUIT IS THE EXCLUSIVE PROVIDER OF MULTI-LENDER

        12  MORTGAGE SERVICES IN THE AOL ONLINE SERVICE AND AOL.COM;

        13  ISN'T THAT CORRECT?

        14  A.   CORRECT.

        15  Q.   AND IT'S ALSO THE EXCLUSIVE PROVIDER OF ONLINE TAX

        16  PREPARATION AND FILING SERVICES?

        17  A.   CORRECT.

        18  Q.   AND INTUIT IS THE EXCLUSIVE PROVIDER OF MULTICARRIER

        19  LIFE AND AUTO INSURANCE SERVICES FOR AOL AND AOL.COM;

        20  CORRECT?

        21  A.   CORRECT.

        22  Q.   WHY DID INTUIT SEEK AND OBTAIN THESE EXCLUSIVITY

        23  PROVISIONS FROM AOL?

        24  A.   SIMILAR TO THE EXCLUSIVITY PROVISIONS WITH EXCITE.

        25  IT ALLOWED US TO MORE DEEPLY INTEGRATE WITH WHAT THEY WERE
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         1  DOING AND, ESSENTIALLY, HAVE THEM OUTSOURCE THOSE

         2  CAPABILITIES TO US.

         3           IN ADDITION, IT ALLOWS US TO ASSURE OURSELVES OF

         4  GREATER WEB TRAFFIC THAN WOULD BE SENT OUR WAY IF IT WAS

         5  NOT EXCLUSIVE.

         6  Q.   NOW, IF QUICKEN.COM'S CONTENT IS THE BEST, WOULDN'T

         7  PEOPLE JUST USE IT, WHETHER OR NOT YOU HAD EXCLUSIVE

         8  ARRANGEMENTS LIKE THIS?

         9  A.   I THINK IT GOES BACK TO THE FUNDAMENTAL NATURE OF THE

        10  WAY CONSUMERS SELECT WHAT THEY'RE GOING TO CONSUME, THAT

        11  BEING PARTLY DRIVEN BY WORD-OF-MOUTH CHARACTERISTICS AND

        12  WHAT THEY KNOW ABOUT VARIOUS VENDORS, BUT SIGNIFICANTLY AS

        13  WELL DRIVEN BY PLACEMENT, PROMOTION AND, ESSENTIALLY,

        14  CONVENIENCE.

        15  Q.   THE AOL/INTUIT AGREEMENT IS THREE YEARS LONG; ISN'T

        16  THAT CORRECT?

        17  A.   YES, IT IS.

        18  Q.   AND IT HAS ALSO BEEN SIGNIFICANTLY MORE SUCCESSFUL IN

        19  GENERATING TRAFFIC FOR QUICKEN.COM THAN THE CHANNEL BAR

        20  AGREEMENT WAS; ISN'T THAT CORRECT?

        21  A.   YES, IT IS.

        22  Q.   IN OCTOBER OF 1997, INTUIT ALSO ENTERED INTO AN

        23  AGREEMENT WITH CNN FINANCIAL NETWORK, DID IT NOT?

        24  A.   YES, IT DID.

        25  Q.   FIVE-YEAR AGREEMENT; IS THAT CORRECT?
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         1  A.   YES.

         2  Q.   AND THAT AGREEMENT MADE INTUIT THE EXCLUSIVE SOURCE

         3  OF CERTAIN TYPES OF FINANCIAL FUNCTIONALITY ON CNN-FN'S

         4  WEB SITE; IS THAT CORRECT?

         5  A.   YES.  AND THAT'S, AS IN MY TESTIMONY--ALL OF THESE

         6  ARE IN MY TESTIMONY.

         7  Q.   AND INTUIT AND CNN-FN CREATED A CO-BRANDED PERSONAL

         8  FINANCE AREA ON CNN-FN.COM CALLED "QUICKEN.COM ON FN"; IS

         9  THAT CORRECT?

        10  A.   YES.

        11  Q.   AND INTUIT RECENTLY ANNOUNCED, DID IT NOT, THAT FOR

        12  THE FIRST TIME IN ITS HISTORY, QUICKEN.COM MONTHLY PAGE

        13  VIEWS--MONTHLY--EXCEEDED 100 MILLION, REACHING 107 MILLION

        14  IN THE MONTH OF OCTOBER OF 1998; ISN'T THAT CORRECT?

        15  A.   CORRECT.

        16  Q.   THAT REPRESENTS AN ANNUAL GROWTH RATE OF 410 PERCENT;

        17  IS THAT NOT CORRECT?

        18  A.   AT LEAST APPROXIMATELY.

        19  Q.   AND YOU, YOURSELF, PERSONALLY ANNOUNCED TO THE TRADE

        20  SHOW IN LAS VEGAS IN DECEMBER JUST PAST THAT QUICKEN.COM

        21  NOW HAS A 5.0 REACH, MEANING THAT FIVE PERCENT OF ALL

        22  INTERNET USERS VISIT THAT WEB SITE; ISN'T THAT CORRECT?

        23  A.   THAT'S CORRECT.

        24  Q.   AND THIS LARGE INCREASE IN VOLUME FOR QUICKEN.COM IS

        25  LARGELY ATTRIBUTABLE TO THE SUCCESS OF THESE BUSINESS
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         1  RELATIONSHIPS WITH EXCITE, AOL AND CNN-FN; ISN'T THAT

         2  CORRECT?

         3  A.   PARTIALLY.  IT IS NOT PREDOMINANTLY RELATED TO THAT.

         4  THE MAJORITY OF OUR TRAFFIC CONTINUES TO COME FROM

         5  QUICKEN.COM, AND IT IS SOMEWHAT FASTER GROWING.

         6           IN ADDITION, THE TRAFFIC FROM CNN-FN HAS NOT

         7  ENDED UP BEING TERRIBLY VOLUMINOUS, BUT THEY CERTAINLY

         8  HAVE BEEN IMPORTANT PARTS OF THE GROWTH.

         9  Q.   THEY HAVE BEEN IMPORTANT IN THE GROWTH OF QUICKEN.COM

        10  ITSELF, HAVEN'T THEY?

        11  A.   THAT'S CORRECT.

        12  Q.   AND INTUIT, AS I BELIEVE WE HAVE ESTABLISHED, HAS

        13  ENTERED INTO AGREEMENTS WITH COMPUTER MANUFACTURERS TO

        14  PROMOTE QUICKEN.COM; ISN'T THAT TRUE?

        15  A.   REFERENCE THE PACK-BELL.

        16  Q.   THAT'S THE ONLY ONE?

        17  A.   MY COUNSEL INFORMS ME THAT THAT'S THE ONLY ONE THAT

        18  WE HAVE BEEN SUCCESSFUL IN OBTAINING.

        19           MR. WARDEN:  YOUR HONOR, I WOULD LIKE TO OFFER

        20  INTO EVIDENCE WHAT HAS BEEN MARKED FOR IDENTIFICATION AS

        21  DEFENDANT'S EXHIBIT 1428, THE PRESS RELEASE ANNOUNCING THE

        22  INTUIT/PACKARD-BELL AGREEMENT.  I HAVE NO QUESTIONS ABOUT

        23  THE DOCUMENT.

        24           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        25           THE COURT:  DEFENDANT'S 1428 IS ADMITTED.
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         1                         (DEFENDANT'S EXHIBIT NO. 1428 WAS

         2                          ADMITTED INTO EVIDENCE.)

         3  BY MR. WARDEN:

         4  Q.   NOW, PACKARD-BELL IS ONE OF THE LARGEST COMPUTER

         5  MANUFACTURERS IN THE UNITED STATES, ISN'T IT?

         6  A.   YES, IT IS, BUT DECLINING IN TERMS OF OVERALL

         7  PERCENTAGE OF THE MARKETPLACE.

         8  Q.   AND IT PROVIDES AN ICON ON ITS DESKTOP GIVING AN

         9  INSTANT LINK TO QUICKEN.COM; ISN'T THAT CORRECT?

        10  A.   YES, I BELIEVE SO.

        11  Q.   DO YOU KNOW WHAT HOTLINK--INSTANTLY HOTLINKED MEANS?

        12  A.   INSTANTLY HOTLINKED IS, I PRESUME, THE SIMPLE ACT OF

        13  PUTTING A LINK, AN HTML LINK, ON AN INTERNET PAGE.  SO, IF

        14  YOU CLICK THAT LINK, YOU MOVE TO QUICKEN.COM.

        15  Q.   AND MICROSOFT HAD NO PART IN THE PLACEMENT OF THAT

        16  ICON ON THE WINDOWS DESKTOP; ISN'T THAT CORRECT?

        17  A.   NOT TO MY KNOWLEDGE.

        18  Q.   NOW, IN PARAGRAPHS 90 TO 101, YOU INCLUDE--THAT'S ON

        19  PAGES 37 TO 41 OF YOUR DIRECT--YOU INCLUDE A SECTION

        20  ENTITLED "THE NEXT STAGE:  MICROSOFT'S USE OF WINDOWS AND

        21  INTERNET EXPLORER AS A PORTAL TO THE INTERNET"; IS THAT

        22  CORRECT?

        23  A.   I'M SORRY?  WHAT PAGE?

        24  Q.   IT'S PAGE 37 TO 41, PARAGRAPHS 90 TO 101.

        25  A.   YES.

                                                           93

         1  Q.   AND THIS SECTION OF YOUR TESTIMONY CONCERNS BROWSER

         2  START OR HOME PAGES; IS THAT CORRECT?

         3  A.   CORRECT.

         4  Q.   AND ARE THOSE THE SAME THINGS, START PAGES AND HOME

         5  PAGES?

         6  A.   YES.

         7  Q.   AND WHAT ARE THEY?  WHAT IS A START PAGE, HOME PAGE?

         8  A.   IT IS THE DEFAULT PAGE THAT IS DISPLAYED WHEN THE

         9  BROWSER IS INITIATED.

        10  Q.   OKAY.

        11           THE COURT:  ARE YOU LIKELY TO FINISH?

        12           MR. WARDEN:  NO, BUT I WILL BE FINISHED, AS I

        13  TOLD MR. BOIES AND MR. HARRIS, BEFORE THE MORNING BREAK

        14  TOMORROW, BUT I WILL NOT FINISH TODAY.

        15           THE COURT:  MAYBE THIS IS A GOOD POINT TO BREAK

        16  FOR THE EVENING.

        17           MR. WARDEN:  THIS IS A GOOD POINT.

        18           (WHEREUPON, AT 4:45 P.M., THE HEARING WAS

        19  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        20

        21

        22

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RPR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO
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         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.
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