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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND 98-1233,

          4   STATE OF NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             MR. WARDEN:  GOOD MORNING, YOUR HONOR.

         10             THE COURT:  MR. WARDEN.

         11             MR. WARDEN:  MICROSOFT RECALLS, AS ITS NEXT AND

         12   FINAL WITNESS, DEAN SCHMALENSEE.  AND MR. LACOVARA WILL

         13   CONDUCT THE DIRECT EXAMINATION.

         14             THE COURT:  VERY WELL.  I THINK, HOWEVER, BEFORE

         15   WE GET STARTED, I WOULD CALL YOUR ATTENTION TO AN E-MAIL

         16   THAT I GOT THAT IS SOMEWHAT DATED, BUT I THINK IT'S APROPOS.

         17             AND THIS IS A HYPOTHETICAL LETTER TO MICROSOFT

         18   SUPPORT.

         19             "DEAR SIRS:  LAST YEAR I UPGRADED GIRLFRIEND 1.0

         20   TO WIFE 1.0 AND NOTICED THAT THE NEW PROGRAM BEGAN

         21   UNEXPECTED CHILD PROCESSING THAT TOOK UP A LOT OF SPACE AND

         22   VALUABLE RESOURCES.  NO MENTION OF THIS PHENOMENON WAS

         23   INCLUDED IN THE PRODUCT BROCHURE.  IN ADDITION, WIFE 1.0

         24   INSTALLS ITSELF ONTO ALL OTHER PROGRAMS AND LAUNCHES DURING

         25   SYSTEM INITIALIZATION WHERE IT MONITORS ALL OTHER SYSTEM
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          1   ACTIVITY.  APPLICATIONS SUCH AS POKERNIGHT 10.3 AND BEERBASH

          2   2.5 NO LONGER RUN, CRASHING THE SYSTEM WHENEVER SELECTED.

          3             "I CANNOT SEEM TO PURGE WIFE 1.0 FROM MY SYSTEM.

          4   I AM THINKING ABOUT GOING BACK TO GIRLFRIEND 1.0, BUT

          5   UN-INSTALL DOES NOT WORK ON THIS PROGRAM.  CAN YOU HELP ME?"

          6             THE RESPONSE IS AS FOLLOWS:

          7             "DEAR SIR, THIS IS A VERY COMMON PROBLEM MEN

          8   COMPLAIN ABOUT, BUT IS MOSTLY DUE TO A PRIMARY

          9   MISCONCEPTION.  MANY PEOPLE UPGRADE FROM GIRLFRIEND 1.0 TO

         10   WIFE 1.0 WITH THE IDEA THAT WIFE 1.0 IS MERELY A `UTILITIES

         11   AND ENTERTAINMENT' PROGRAM.  WIFE 1.0 IS AN OPERATING SYSTEM

         12   AND DESIGNED BY ITS CREATOR TO RUN EVERYTHING.  IT IS

         13   IMPOSSIBLE TO UN-INSTALL, DELETE OR PURGE THE PROGRAM FROM

         14   THE SYSTEM ONCE INSTALLED.  YOU CANNOT GO BACK TO

         15   GIRLFRIEND 1.0 BECAUSE WIFE 1.0 IS NOT DESIGNED TO DO THIS.

         16   SOME HAVE TRIED TO INSTALL GIRLFRIEND 2.0 OR WIFE 2.0, BUT

         17   END UP WITH MORE PROBLEMS THAN THE ORIGINAL SYSTEM.  LOOK IN

         18   YOUR MANUAL UNDER `WARNINGS:  ALIMONY, CHILD SUPPORT.'

         19             "I RECOMMEND YOU KEEP WIFE 1.0 AND JUST DEAL WITH

         20   THE SITUATION.  HAVING WIFE 1.0 INSTALLED MYSELF, I MIGHT

         21   ALSO SUGGEST YOU READ THE ENTIRE SECTION REGARDING GENERAL

         22   PROTECTION FAULTS.  YOU MUST ASSUME ALL RESPONSIBILITY FOR

         23   FAULTS AND PROBLEMS THAT MIGHT OCCUR.  THE BEST COURSE OF

         24   ACTION WILL BE TO PUSH APOLOGIZE BUTTON AND THEN RESET

         25   BUTTON AS SOON AS LOCK-UP OCCURS.  SYSTEM WILL RUN SMOOTH AS
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          1   LONG AS YOU TAKE THE BLAME FOR ALL GPF'S.

          2             "WIFE 1.0 IS A GREAT PROGRAM BUT IS VERY HIGH

          3   MAINTENANCE."

          4             "SINCERELY, MICROSOFT."

          5             DEAN SCHMALENSEE, I REMIND YOU, SIR, THAT YOU'RE

          6   STILL UNDER OATH.

          7             THE WITNESS:  THANK YOU, YOUR HONOR.

          8             (DEAN RICHARD SCHMALENSEE, DEFENDANT'S WITNESS,

          9   PREVIOUSLY SWORN.)

         10                        DIRECT EXAMINATION

         11   BY MR. LACOVARA:

         12   Q.  GIVEN THAT, DEAN SCHMALENSEE, I THINK WE'LL CUT OUT THE

         13   TECH SUPPORT PORTION OF OUR OUTLINE THIS MORNING.

         14             WELCOME BACK, DEAN SCHMALENSEE.

         15   A.  THANK YOU, MR. LACOVARA.

         16   Q.  I'D LIKE TO BEGIN THIS MORNING BY TALKING WITH YOU FOR A

         17   WHILE ON THE SUBJECT OF CONSUMERS AND CONSUMER WELFARE.  YOU

         18   ARE AWARE, ARE YOU NOT, THAT THE GOVERNMENT HAS COMPLAINED

         19   THAT VARIOUS ACTIONS TAKEN BY MICROSOFT OVER THE LAST FEW

         20   YEARS HAVE HARMED CONSUMERS.  ARE YOU FAMILIAR WITH THOSE

         21   ALLEGATIONS, SIR?

         22   A.  YES, I AM.

         23   Q.  AND HAVE YOU STUDIED THOSE ALLEGATIONS AND ANALYZED THEM

         24   IN PREPARATION FOR YOUR TESTIMONY?

         25   A.  YES, I HAVE.
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          1   Q.  AND CAN YOU SUMMARIZE FOR ME, SIR, WHAT YOU HAVE FOUND

          2   AS A RESULT OF THAT ANALYSIS AND STUDY?

          3   A.  IN BRIEF, THERE IS NO EVIDENCE THAT MICROSOFT'S

          4   ACTIONS -- THE ACTIONS COMPLAINED OF -- HAVE HARMED

          5   CONSUMERS.  ON THE CONTRARY, MICROSOFT'S ACTIONS HAVE LED TO

          6   THE AVAILABILITY OF BETTER AND CHEAPER WEB-BROWSING

          7   SOFTWARE, BETTER AND CHEAPER PLATFORMS, AND HAVE CONTRIBUTED

          8   TO THE GROWTH GENERALLY OF THE INTERNET, AND PORTAL SITES,

          9   AND SO FORTH.

         10   Q.  AND HAVE YOU PREPARED A SUMMARY EXHIBIT THAT SETS FORTH,

         11   IN GENERAL TERMS, YOUR CONCLUSIONS ON THE SUBJECT OF

         12   CONSUMER WELFARE?

         13   A.  I HAVE.

         14             MR. LACOVARA:  YOUR HONOR, AT THIS TIME, I WOULD

         15   ASK THAT DEFENDANT'S EXHIBIT 2748 BE PLACED BEFORE THE

         16   WITNESS.

         17   BY MR. LACOVARA:

         18   Q.  AND I WILL ASK THE WITNESS IF IT IS A SUMMARY OF THE

         19   TESTIMONY AND CONCLUSIONS TO WHICH HE'S COME ON THE SUBJECT

         20   OF THE BENEFITS TO CONSUMERS ENGENDERED BY MICROSOFT'S

         21   CONDUCT.

         22   A.  YES.

         23             MR. LACOVARA:  WITH THAT FOUNDATION, YOUR HONOR,

         24   I'D OFFER DEFENDANT'S EXHIBIT 2748 AT THIS TIME.

         25             MR. BOIES:  NO OBJECTION, YOUR HONOR.
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          1             THE COURT:  DEFENDANT'S 2748 IS ADMITTED.

          2                                   (WHEREUPON, DEFENDANT'S

          3                                   EXHIBIT NUMBER 2748 WAS

          4                                   RECEIVED IN EVIDENCE.)

          5             MR. LACOVARA:  IF WE COULD DISPLAY THAT PLEASE,

          6   BILL.

          7   BY MR. LACOVARA:

          8   Q.  COULD YOU WALK THE COURT THROUGH THIS EXHIBIT, DEAN

          9   SCHMALENSEE?

         10   A.  THIS EXHIBIT COMPARES A NUMBER OF ASPECTS OF INTEREST TO

         11   CONSUMERS AS BETWEEN 1995 AND 1999.  THE FIRST DEALS WITH

         12   THE BROWSER.  AND IN 1995, THERE WERE TWO FULL-FEATURED

         13   BROWSERS.  IE 1 WAS AVAILABLE AT ZERO MARGINAL COST.  VERY

         14   FEW PEOPLE USED IT.  NAVIGATOR WAS AVAILABLE, THE OTHER

         15   FULL-FEATURED BROWSER.  IT COST $15 -- AT LEAST $15.  WE'LL

         16   COME BACK TO THE QUESTION OF MEASURING COST, BUT ON AVERAGE,

         17   AT LEAST $15.

         18             IN 1999, COMMUNICATOR 4.5 IS AVAILABLE.  IE 5 IS

         19   AVAILABLE.  THEY ARE BETTER PRODUCTS.  THEY ARE AVAILABLE TO

         20   CONSUMERS AT ZERO INCREMENTAL COST -- CHEAPER.

         21             THE NEXT LINE COMPARES THE PRICE OF THE LEADING

         22   SOFTWARE PLATFORM, WINDOWS.  IN 1995, WINDOWS WITH IE 1,

         23   WHICH WAS NOT PARTICULARLY POPULAR, WAS AVAILABLE FOR A

         24   PRICE LESS THAN $63.

         25             IN 1999, A BETTER PLATFORM, WINDOWS 98, IS
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          1   AVAILABLE -- INCLUDING IE 5, A BETTER BROWSER -- IS

          2   AVAILABLE FOR $2 MORE, ON AVERAGE.

          3             IN 1995, THERE WERE ABOUT 3 MILLION WEB USERS AND,

          4   IN 1999, MORE THAN A HUNDRED MILLION WEB USERS.  AND THIS IS

          5   NOT INDEPENDENT OF THE RELATIONS IN THE FIRST TWO LINES.

          6             IN 1995, THERE WERE NO COMPONENTIZED BROWSERS

          7   AVAILABLE FOR USE BY INDEPENDENT SOFTWARE VENDORS.  IN 1999,

          8   INTERNET EXPLORER IS AND HAS BEEN AVAILABLE AS A

          9   COMPONENTIZED BROWSER.  NETSCAPE'S COMPONENTIZED BROWSER IS

         10   STILL ON THE WAY, I GATHER, BUT IT IS UNDER DEVELOPMENT.

         11             IN 1995, THERE WEREN'T ANY APPLICATIONS -- AT

         12   LEAST NONE THAT I AM AWARE OF -- THAT WERE WEB-ENABLED IN

         13   THE SENSE THAT THEY EASILY USED THE CAPACITY OF THE WEB TO

         14   PROVIDE SERVICES AND INFORMATION TO CONSUMERS.  NOW, THERE

         15   ARE MANY, NOTABLY QUICKEN, LOTUS NOTES, EUDORA, AND OTHERS

         16   AS WELL.

         17   Q.  NOW LET ME FOCUS YOUR ATTENTION FOR A MOMENT ON THE ROW

         18   LABELED THE "NUMBER OF WEB USERS."  IS IT YOUR CONTENTION,

         19   DEAN SCHMALENSEE, THAT MICROSOFT IS RESPONSIBLE FOR THE

         20   GROWTH OF THE WEB FROM 3 TO A HUNDRED MILLION USERS OVER THE

         21   LAST FOUR YEARS?

         22   A.  NO, THAT WOULD BE A LITTLE HARD TO SUSTAIN.  THE WEB --

         23   THE WEB WAS -- ONE HATES TO MAKE A STATEMENT ABOUT

         24   HISTORICAL INEVITABILITY, BUT THE WEB WAS GOING TO GROW.

         25   THE INTERNET WAS GOING TO GROW.  THE ONLY POINT TO BE MADE
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          1   HERE IS THAT THE AVAILABILITY OF BETTER AND CHEAPER BROWSING

          2   SOFTWARE AND THE AVAILABILITY TO ISV'S OF THE FUNCTIONALITY

          3   TO WRITE WEB-ENABLED APPLICATIONS CONTRIBUTED TO THAT

          4   GROWTH.

          5   Q.  HAS MICROSOFT MADE ENGINEERING DECISIONS, OTHER THAN THE

          6   INTEGRATION OF WEB-BROWSING FUNCTIONALITY ITSELF, THAT

          7   CONTRIBUTED TO THE GROWTH -- THAT MADE IT EASIER FOR PEOPLE

          8   TO GET CONNECTED AND START USING THE WEB?

          9   A.  WELL, CERTAINLY MICROSOFT'S -- THE WAY MICROSOFT EXPOSED

         10   API'S TO DEVELOPERS ENABLED -- IT MADE IT EASIER TO PRODUCE

         11   ALTERNATIVE BROWSERS.  SO THERE ARE NOW THINGS LIKE THE

         12   ENCOMPASS BROWSER PRODUCED, USING THE FUNCTIONALITY PROVIDED

         13   BY INTERNET EXPLORER IN WINDOWS, AND OTHERS, THAT ENABLE

         14   SOFTWARE VENDORS TO PROVIDE, IF YOU WILL, CUSTOMIZED ACCESS,

         15   ENABLE OEM'S, IN CONNECTION WITH SOFTWARE VENDORS, TO

         16   PROVIDE ACCESS TO PREFERRED WEB SITES, AND TO DEVELOP NEW

         17   PORTALS WITH CONNECTED CLIENTS BUILT ON INTERNET EXPLORER

         18   TECHNOLOGIES.

         19   Q.  ARE YOU FAMILIAR WITH THE INTERNET CONNECTION WIZARD AND

         20   INTERNET REFERRAL SERVER TECHNOLOGIES?

         21   A.  YES.  AS PART OF ITS WINDOWS PRODUCT, MICROSOFT HAS

         22   ADDED FEATURES THAT -- AUTOMATE IS TOO STRONG, BUT

         23   FACILITATE INDIVIDUAL USERS CONNECTING TO THE WEB.  THE

         24   WIZARD YOU SPOKE OF IS ONE SUCH.

         25   Q.  BEFORE COMING TO YOUR CONCLUSIONS AT A GREATER LEVEL OF
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          1   DETAIL, DEAN SCHMALENSEE, HAVE YOU FORMED AN OPINION AS TO

          2   WHETHER, AS A GENERAL OR OVERALL MATTER, CONSUMERS ARE

          3   BETTER OFF TODAY THAN THEY WERE IN 1995 BECAUSE OF THE

          4   ACTIONS TAKEN BY MICROSOFT?

          5   A.  I HAVE.  THEY ARE BETTER OFF.

          6   Q.  I'D LIKE TO EXPLORE, IF I COULD, A FEW ASPECTS OF YOUR

          7   BASIS FOR THIS GENERAL CONCLUSION, AND, FIRST, TALK ABOUT

          8   THE CHOICES -- CONSUMERS' CHOICES FOR WEB BROWSING SOFTWARE.

          9   ARE YOU OF THE OPINION THAT CONSUMERS HAVE MORE AND BETTER

         10   CHOICES TODAY AS A RESULT OF MICROSOFT'S ACTIONS?

         11   A.  ABSOLUTELY.  IN 1995, THERE REALLY WAS ONE FULL-FEATURED

         12   WEB BROWSER, NAVIGATOR.  I THINK PLAINTIFFS HAVE CLAIMED IT

         13   HAD AROUND AN 80 PERCENT SHARE OF BROWSER USE OR USAGE EARLY

         14   ON.  I THINK THAT MAY BE TOO HIGH, BUT, IN ANY CASE, IT WAS

         15   CLEARLY THE LEADING PRODUCT.  AND THE COMPETING PRODUCTS

         16   WERE, FRANKLY, NOT AS GOOD.

         17             MICROSOFT INTRODUCED INTERNET EXPLORER AND, MORE

         18   IMPORTANTLY, IMPROVED IT RAPIDLY, PUTTING COMPETITIVE

         19   PRESSURE ON NETSCAPE TO DO THE SAME.  I DON'T THINK THERE IS

         20   ANY POSSIBLE ALTERNATIVE CONCLUSION BUT THAT THAT

         21   COMPETITION MADE CONSUMERS BETTER OFF.

         22   Q.  IN YOUR REVIEW OF THE RECORD, DEAN SCHMALENSEE, IN THIS

         23   CASE, HAVE YOU SEEN ANY EVIDENCE THAT BUT FOR MICROSOFT'S

         24   COMPETITION WITH THE INCUMBENT FIRM, NETSCAPE, THERE WOULD

         25   HAVE BEEN MORE COMPETITION OR GREATER IMPROVEMENT IN
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          1   WEB-BROWSING TECHNOLOGY OVER THE LAST FOUR YEARS?

          2   A.  I'VE SEEN NOTHING THAT EVEN SUGGESTS THAT.

          3   Q.  JUST IN SUMMARY TERMS, DEAN SCHMALENSEE, WHAT IS YOUR

          4   UNDERSTANDING OF THE CHOICES AMONG BROWSERS THAT CONSUMERS

          5   HAVE, AS WE SIT HERE TODAY IN MID-1999?

          6   A.  CONSUMERS HAVE A WIDE NUMBER -- A LARGE NUMBER OF

          7   BROWSERS FROM WHICH THEY CAN CHOOSE IN ADDITION TO NETSCAPE

          8   AND INTERNET EXPLORER.  THERE IS THE HOT JAVA BROWSER.

          9   THERE ARE A NUMBER OF OTHER BROWSERS FURNISHED BY INDIVIDUAL

         10   VENDORS.  AND THEN THERE ARE A LARGE NUMBER OF BROWSERS

         11   BUILT ON THE FUNCTIONALITY PROVIDED IN WINDOWS BY MICROSOFT.

         12   AGAIN, ENCOMPASS IS ONE THAT PROVIDES A DIFFERENT LOOK AND A

         13   DIFFERENT FEEL, TO SOME EXTENT, TO CONSUMERS AND MAY PROVIDE

         14   OEM'S THE ABILITY TO LINK TO PARTICULAR WEB SITES.  SO, IN

         15   FACT, THERE ARE A LARGE NUMBER -- OPERA IS ANOTHER ONE --

         16   THERE ARE A LARGE NUMBER OF BROWSERS AVAILABLE TO CONSUMERS

         17   TODAY.

         18   Q.  IN ADDITION TO EXPANDING A RANGE OF CONSUMER CHOICE, DO

         19   YOU BELIEVE THAT COMPETITION HAS RESULTED IN A CHANGE IN THE

         20   PRICE THAT CONSUMERS HAD TO PAY FOR WEB-BROWSING SOFTWARE?

         21   A.  ABSOLUTELY.  AS THAT CHART INDICATES, THE AVERAGE COST

         22   TO CONSUMERS OF NETSCAPE'S PRODUCT IN 1995 WAS AROUND $15.

         23   INTERNET EXPLORER CAME WITH WINDOWS, BUT WASN'T PARTICULARLY

         24   INTERESTING AND WASN'T USED MUCH.

         25             NOW THERE ARE NO SEPARATE CHARGES FOR BROWSING

                                                                              13

          1   SOFTWARE.  SO THE PRICE HAS FALLEN SUBSTANTIALLY.

          2   Q.  HAVE YOU ANALYZED THE QUESTION, DEAN SCHMALENSEE, OF HOW

          3   MUCH CONSUMERS WERE CHARGED, ON AVERAGE, FOR WEB BROWSING

          4   SOFTWARE IN 1995 BY NETSCAPE?

          5   A.  I HAVE, YES.

          6   Q.  IS IT POSSIBLE TO COME UP WITH A PRECISE FIGURE ON A

          7   PER-COPY BASIS?

          8   A.  IT'S NOT, BECAUSE WE CAN OBSERVE THE RETAIL PRICE.  WE

          9   ALSO KNOW THAT SOME WERE GIVEN AWAY.  WE HAVE FIGURES ON

         10   DISTRIBUTION.  WE HAVE FIGURES OR REVENUE.  WE DON'T HAVE

         11   PRECISE FIGURES FOR 1995 ON BROWSERS USED OR BROWSERS PAID

         12   FOR, BUT WE CAN BOUND THE AVERAGE COST PRETTY EFFECTIVELY.

         13   Q.  AND HAVE YOU PERFORMED THAT ANALYSIS AND ATTEMPTED TO

         14   ESTIMATE THE AVERAGE COST TO CONSUMERS?

         15   A.  YES, I HAVE.

         16             MR. LACOVARA:  I'D LIKE THE WITNESS TO BE SHOWN

         17   DEFENDANT'S EXHIBIT 2750.

         18   BY MR. LACOVARA:

         19   Q.  AND I'D ASK, DEAN SCHMALENSEE, WHETHER THIS WAS THE

         20   EXHIBIT PREPARED UNDER YOUR DIRECTION THAT SUMMARIZES THE

         21   ANALYSIS WHICH YOU'VE JUST DESCRIBED IN GENERAL TERMS?

         22   A.  YES, IT IS THAT EXHIBIT.

         23             MR. LACOVARA:  AND ON THAT BASIS, YOUR HONOR, I'D

         24   OFFER DEFENDANT'S EXHIBIT 2750 AT THIS TIME.

         25             MR. BOIES:  YOUR HONOR, MAY I CONSULT WITH
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          1   COUNSEL?

          2             (COUNSEL CONFERRING.)

          3             MR. LACOVARA:  YOUR HONOR, AT MR. BOIES'

          4   REASONABLE REQUEST, I'D LIKE TO ASK THE WITNESS TO LAY A

          5   LITTLE MORE FOUNDATION FOR THIS DOCUMENT AND SORT OF WALK US

          6   THROUGH IT BEFORE I ACTUALLY OFFER IT INTO EVIDENCE.

          7             THE COURT:  ALL RIGHT.

          8   BY MR. LACOVARA:

          9   Q.  DEAN SCHMALENSEE, LET ME START -- IF I COULD DISPLAY IT

         10   JUST FOR THE CONVENIENCE OF THE COURT.

         11             DEAN SCHMALENSEE, IF YOU COULD WALK ME THROUGH THE

         12   CALCULATION THAT'S DEPICTED ON THE TOP LINE AND THE SOURCES

         13   OF THE NUMBERS THAT APPEAR ON THAT TOP LINE, FIRST, PLEASE.

         14   A.  I MAY HAVE A LITTLE HARD TIME MATCHING THE SOURCES

         15   LISTED AT THE BOTTOM WITH EACH NUMBER ON THE TOP, ALTHOUGH I

         16   COULD EASILY DO THAT AT THE BREAK.  BUT LET ME JUST WALK

         17   THROUGH WHAT'S THERE AND WHAT'S COMPUTED.

         18             WE HAVE A NUMBER OF 47 MILLION, WHICH IS FROM A

         19   NETSCAPE DOCUMENT, GIVING NETSCAPE'S BROWSING SOFTWARE

         20   REVENUE IN 1995.  TO GET THE AVERAGE PRICE PAID, WHAT WE'D

         21   LIKE FOR BROWSERS -- FOR NETSCAPE BROWSERS USED THAT WERE

         22   ACQUIRED IN 1995, WE'D LIKE TO KNOW HOW MANY COPIES WERE

         23   ACQUIRED AND USED IN 1995.  WE DON'T KNOW THAT.  WE HAVE A

         24   LARGER NUMBER, WHICH IS THE NUMBER DISTRIBUTED.  SO WE CAN

         25   DO A LOWER BOUND ON THE AVERAGE COST BY DIVIDING REVENUES BY
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          1   BROWSERS DISTRIBUTED.  ALL RIGHT.

          2             SOME BROWSERS MAY HAVE BEEN DISTRIBUTED AND NEVER

          3   USED, IN WHICH CASE THE 3-1/2 MILLION IS LARGER THAN THE

          4   NUMBER USED.  BUT THE LOWER BOUND IS $47 MILLION IN REVENUE

          5   DIVIDED BY 3-1/2 MILLION COPIES DISTRIBUTED, FOR AN AVERAGE

          6   OF $14 A COPY.  USING THE CONSUMER PRICE INDEX TO ADJUST

          7   FROM 1995 DOLLARS TO 1999 DOLLARS, IT'S $15 IN 1999, WHICH

          8   WAS THE NUMBER ON THE PRECEDING EXHIBIT.

          9             THE NUMBERS LISTED THERE AT THE HIGH END ARE

         10   RETAIL PRICES.  NOW, AGAIN, THAT'S AN OVERESTIMATE OF WHAT

         11   PEOPLE, ON AVERAGE, PAID, BECAUSE WE KNOW THAT SOME COPIES

         12   WERE DOWNLOADED AND NEVER PAID FOR OR GIVEN AWAY.

         13             BUT WE CAN OBSERVE THE RETAIL PRICES.  THE

         14   SOURCES -- AGAIN, TO MATCH WHICH RETAIL PRICE CAME FROM

         15   WHICH AD WOULD TAKE A FEW MINUTES AT THE BREAK, BUT IS

         16   EASILY DONE.  BUT THOSE ARE THE RETAIL PRICES.  IN 1995,

         17   THERE WAS A $39 RETAIL PRICE POSTED.  IN 1996, THE PRICE FOR

         18   NAVIGATOR WAS INCREASED TO 49; NAVIGATOR GOLD WAS OFFERED

         19   FOR 79.  AND WE FIND IN 1997 A $79 RETAIL PRICE POSTED.

         20   AGAIN, TO MATCH THE PRICE WITH THE DOCUMENT WOULD TAKE A

         21   BREAK, BUT IT IS EASILY DONE.

         22             MR. LACOVARA:  OKAY.  WHAT I THINK I WILL DO, YOUR

         23   HONOR, WITH THE COURT'S INDULGENCE, IS HOLD OFF OFFERING

         24   THIS DOCUMENT UNTIL WE CAN MAKE SURE THAT WE CAN SATISFY

         25   MR. BOIES BY MATCHING UP EACH NUMBER TO THE BATES NUMBERS ON
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          1   THE BOTTOM.  AND THEN IF THERE'S ANY OBJECTION, WE CAN

          2   ADDRESS THAT AFTER THE BREAK.

          3             THE COURT:  SURE.

          4   BY MR. LACOVARA:

          5   Q.  THANK YOU, DEAN SCHMALENSEE.

          6             IS IT YOUR OPINION, BASED ON THE ANALYSIS YOU'VE

          7   CONDUCTED, THAT MICROSOFT'S ACTIONS AND CONDUCT HAVE

          8   RESULTED IN CONSUMERS GETTING BETTER BROWSING SOFTWARE THAN

          9   THEY WOULD HAVE GOTTEN FROM NETSCAPE?

         10   A.  YES.  MICROSOFT INVESTED SIGNIFICANT RESOURCES IN

         11   IMPROVING THE QUALITY OF ITS PRODUCT.  NETSCAPE INVESTED

         12   SIGNIFICANT RESOURCES IN IMPROVING THE QUALITY OF ITS

         13   PRODUCT.  AND THE RESULT, AS NUMEROUS COMMENTATORS HAVE

         14   POINTED OUT, IS CONSUMERS HAVE BENEFITTED BY HAVING RAPID

         15   IMPROVEMENT IN THE QUALITY OF BROWSING SOFTWARE.

         16   Q.  NOW, IN JANUARY YOU TESTIFIED TO AN ANALYSIS YOU HAD

         17   PERFORMED OF REVIEWS AND STUDIES OF NETSCAPE'S AND

         18   MICROSOFT'S BROWSER OFFERINGS IN THE TRADE PRESS.  DO YOU

         19   RECALL THAT?

         20   A.  YES.

         21   Q.  AND HAVE YOU HAD OCCASION TO UPDATE YOUR ANALYSIS OF THE

         22   TRADE PRESS?

         23   A.  YES.  I'VE HAD MY STAFF LOOK AT THE SAME PUBLICATIONS --

         24   WHERE THEY ARE AVAILABLE, LOOK FOR RECENT REVIEWS,

         25   PARTICULARLY REVIEWS COMPARING INTERNET EXPLORER 5 WITH --
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          1   IT'S NOW -- NETSCAPE COMMUNICATOR 4.5 IS THE MOST RECENT

          2   AVAILABLE VERSION.

          3             GENERALLY, THOSE COMPARISONS FAVOR INTERNET

          4   EXPLORER IN ROUGHLY THE SAME PROPORTIONS AS THE REVIEWS

          5   COMPARING INTERNET EXPLORER 4 WITH NAVIGATOR 4 DID.

          6   Q.  AND DO THE TRADE PRESS ARTICLES THAT YOU'VE REVIEWED

          7   SUGGEST THAT MICROSOFT AND NETSCAPE ARE BOTH IMPROVING THE

          8   QUALITY OF THEIR BROWSING SOFTWARE?

          9   A.  ABSOLUTELY.

         10   Q.  IS IT YOUR OPINION THAT INTERNET EXPLORER TECHNOLOGIES

         11   WILL CONTINUE TO BE JUDGED TO BE SUPERIOR TO NETSCAPE OR

         12   AOL'S WEB-BROWSING OFFERINGS?

         13   A.  I CAN'T KNOW THAT, MR. LACOVARA.  WHEN YOU READ THE

         14   TRADE PRESS, IT'S CLEAR THAT COMMUNICATOR 5.0 OR

         15   NAVIGATOR 5.0 -- HOWEVER IT'S GOING TO BE SOLD -- IT IS MUCH

         16   ANTICIPATED IT WILL HAVE NEW FEATURES, PROMISES TO BE

         17   SMALLER AND FASTER, AND MAY PROVE TO BE BETTER THAN INTERNET

         18   EXPLORER 5.  I DON'T KNOW.  IT IS PRETTY CLEAR BOTH

         19   COMPANIES ARE GOING TO CONTINUE TO WORK TO IMPROVE THEIR

         20   OFFERINGS.

         21   Q.  LET ME FOLLOW UP ON THAT, IF I COULD.  DO YOU HAVE SOME

         22   BASIS FOR YOUR TESTIMONY THAT BOTH MICROSOFT AND NETSCAPE,

         23   NOW PART OF AOL, INTEND TO CONTINUE INVESTING IN AND

         24   DEVELOPING NEW AND BETTER BROWSING OFFERINGS?

         25   A.  WELL, I THINK IT'S CLEAR, AS REGARDS MICROSOFT, FROM
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          1   TESTIMONY, FROM THE RELEASE OF IE 5, AND FROM DOCUMENTS I'VE

          2   SEEN THAT POINT TO ONGOING DEVELOPMENTS.  IT'S ALSO CLEAR

          3   FROM DOCUMENTS PRODUCED IN CONNECTION WITH THE AOL/NETSCAPE

          4   MERGER THAT AOL, IF ANYTHING, PLANS TO INTENSIFY EFFORTS AND

          5   TO BRING SUN INTO EFFORTS TO IMPROVE NETSCAPE'S CLIENT,

          6   I.E., BROWSING SOFTWARE.

          7   Q.  LET ME JUST RETURN TO THAT SUBJECT FOR CLARITY.  IN THE

          8   COURSE OF PREPARING TO TESTIFY IN THIS PHASE OF THE TRIAL,

          9   HAVE YOU HAD THE OPPORTUNITY TO REVIEW MATERIALS PREPARED BY

         10   AOL -- PRODUCED, RATHER -- BY AOL, NETSCAPE AND SUN IN THE

         11   LAST FEW MONTHS?

         12   A.  YES, I HAVE.

         13   Q.  AND ARE THE OPINIONS TO WHICH YOU WILL TESTIFY THIS WEEK

         14   IN PART ANIMATED BY THE REVIEW OF THOSE DOCUMENTS?

         15   A.  YES.

         16   Q.  NOW, SPECIFICALLY -- LET ME ASK, GENERALLY, DO YOU HAVE

         17   AN OPINION AS TO WHETHER CONSUMERS WILL CONTINUE TO REAP THE

         18   BENEFITS OF COMPETITION BETWEEN OR AMONG DEVELOPERS OF

         19   BROWSING SOFTWARE?

         20   A.  ABSOLUTELY THEY WILL.  AS THOSE PRODUCTS CONTINUE TO BE

         21   IMPROVED, CONSUMERS WILL CONTINUE TO BENEFIT.

         22   Q.  NOW, WE WILL TURN TO THIS SUBJECT LATER, BUT THERE HAS

         23   BEEN SOME SUGGESTION ON THE RECORD THAT THE BROWSER WARS ARE

         24   OVER.  BASED ON YOUR REVIEW OF BOTH MICROSOFT AND

         25   AOL/NETSCAPE DOCUMENTS, DO YOU THINK THAT THAT SUGGESTION
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          1   HAS A BASIS IN FACT?

          2   A.  NO.  BOTH COMPANIES PLAN ON CONTINUING TO IMPROVE,

          3   CONTINUING TO INNOVATE, CONTINUING TO INVEST AND CONTINUING

          4   TO DISTRIBUTE.  IT DOES NOT LOOK LIKE A COMPETITION THAT HAS

          5   CONCLUDED.

          6   Q.  I'D LIKE TO MOVE TO A SLIGHTLY DIFFERENT SUBJECT ON THE

          7   GENERAL TOPIC OF CONSUMER WELFARE, DEAN SCHMALENSEE.  BUT

          8   BEFORE I DO THAT, I WANT TO DEFINE A FEW TERMS AND

          9   UNDERSTAND THE WAY YOU'VE USED TERMS BEFORE.

         10             YOU HAVE, IN YOUR WRITTEN TESTIMONY AND IN YOUR

         11   ORAL TESTIMONY EARLIER THIS YEAR, REFERRED TO "SOFTWARE

         12   PLATFORMS."  DO YOU RECALL --

         13   A.  YES.

         14   Q.  -- THAT TESTIMONY?

         15             AND COULD YOU EXPLAIN TO THE COURT, PLEASE, WHAT

         16   YOU MEAN BY A "SOFTWARE PLATFORM" AND THE EXTENT TO WHICH,

         17   IF ANY, YOU DISTINGUISH IT FROM AN OPERATING SYSTEM?

         18   A.  WELL, THE TERM "PLATFORM" IS MORE EVOCATIVE THAN THE

         19   TERM "OPERATING SYSTEM," I MUST SAY.  A PLATFORM IS

         20   SOMETHING ON WHICH OTHER THINGS REST.  AND IN THIS INDUSTRY,

         21   A PLATFORM IS A PIECE OF SOFTWARE THAT PROVIDES

         22   FUNCTIONALITY -- API'S, IN THE PARLANCE.  IT CAN BE USED BY

         23   THE WRITERS OF OTHER SOFTWARE.

         24             SO AN API PROVIDES A PLATFORM ON WHICH -- SORRY --

         25   A PLATFORM PROVIDES AN INTERFACE, A SET OF FUNCTIONALITY, A
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          1   SET OF API'S, AND A SET OF STANDARDS, BUT, TRADITIONALLY, A

          2   SET OF API'S THAT CAN BE USED BY OTHER PROGRAMS.  IT CAN BE

          3   USED BY OTHER SOFTWARE DEVELOPERS.

          4             AN OPERATING SYSTEM OPERATES THE COMPUTER,

          5   SCHEDULES THE PROCESS, RUNS THE DISK DRIVE, RUNS THE

          6   PRINTER, MANAGES THE INTERFACES AND SO FORTH.

          7             OPERATING SYSTEMS, TYPICALLY, ARE PLATFORMS.  MANY

          8   PLATFORMS ARE OPERATING SYSTEMS.  BUT, CONCEPTUALLY, THERE

          9   IS A DIFFERENCE, AND AN IMPORTANT DIFFERENCE.

         10   Q.  IN YOUR LAST RESPONSE, YOU SAID THAT TRADITIONALLY,

         11   PLATFORMS BECAME PLATFORMS BY EXPOSING API'S.  WHY DID YOU

         12   QUALIFY YOUR ANSWER WITH THE WORD "TRADITIONALLY"?

         13   A.  BECAUSE THE ROLE OF THE WEB, I THINK, CHANGES THAT.

         14   THERE'S A LOT OF TALK IN THE TRADE PRESS, AND I GATHER FROM

         15   MR. EUBANKS, A LOT OF DEVELOPER -- AND OTHER SOURCES -- A

         16   LOT OF DEVELOPER INTEREST IN THE WEB AS PLATFORM.

         17             THIS IS A LITTLE BIT LIKE -- THE WEB FUNCTIONS A

         18   LITTLE BIT LIKE THE WAY FAX MACHINE STANDARDS FUNCTION IN

         19   THAT UNIVERSE.  LOTS OF FAX MACHINES, VERY DIFFERENT IN

         20   THEIR INTERNAL STRUCTURE AND CONSTRUCTION, CAN COMMUNICATE

         21   AND INTER-OPERATE BECAUSE THEY REST, SO TO SPEAK, ON THE

         22   COMMON INTERFACE STANDARDS THAT CHARACTERIZE THE FAX

         23   TECHNOLOGY.

         24             SIMILARLY, IN THE WEB, I CAN RUN SOME BROWSING

         25   SOFTWARE ON A MACINTOSH, TALK TO, COMMUNICATE WITH, AND USE
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          1   THE FUNCTIONALITY IN A PROGRAM RUNNING ON SOME OTHER

          2   OPERATING SYSTEM -- I'LL NEVER KNOW WHICH ONE -- ON A SERVER

          3   A THOUSAND MILES AWAY.

          4             WHAT ENABLES THAT IS THAT BOTH WRITE TO THE COMMON

          5   INTERFACE STANDARDS, THE INTERNET STANDARDS.  SO, IN THAT

          6   SENSE, THE WEB BECOMES THE PLATFORM.  IT BECOMES THE

          7   SUBSTRATE, IF YOU WILL, ON WHICH EVERYTHING RESTS.

          8   Q.  NOW, YOUR COLLEAGUE, DR. FISHER, HAD TESTIFIED A NUMBER

          9   OF TIMES THAT IT WAS APPROPRIATE TO FOCUS ON OPERATING

         10   SYSTEMS RATHER THAN PLATFORMS.  IN YOUR REVIEW OF

         11   MICROSOFT'S INTERNAL DOCUMENTS, DO YOU UNDERSTAND MICROSOFT

         12   TO HAVE BEEN THINKING ABOUT ITSELF IN A COMPETITION FOR

         13   OPERATING SYSTEMS EXCLUSIVELY OR A COMPETITION THAT INCLUDED

         14   OTHER PLATFORMS?

         15   A.  MICROSOFT THINKS OF ITSELF AS IN COMPETITION WITH OTHER

         16   PLATFORMS AND THINKS OF ITSELF IN COMPETITION TO BECOME --

         17   TO REMAIN THE LEADING SOFTWARE PLATFORM.  OTHERWISE,

         18   MICROSOFT WOULD HAVE TAKEN NO NOTION OF NETSCAPE.  MICROSOFT

         19   WOULD HAVE TAKEN NO NOTION OF JAVA -- NO NOTICE OF JAVA.

         20   MICROSOFT WOULD NOT EVANGELIZE ISV'S AND SO FORTH.

         21   MICROSOFT IS QUITE CLEARLY IN THE PLATFORM BUSINESS.

         22   Q.  HAVE YOU HAD OCCASION TO REVIEW THE PLEADINGS IN THIS

         23   CASE, SPECIFICALLY THE COMPLAINT FILED BY THE DEPARTMENT OF

         24   JUSTICE?

         25   A.  I HAVE READ THE COMPLAINT, YES.
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          1   Q.  AND DO YOU UNDERSTAND THAT COMPLAINT TO FOCUS ALSO ON

          2   THE NOTION OF COMPETITION BETWEEN PLATFORMS?

          3   A.  IT CERTAINLY BRINGS OUT THAT NOTION, YES.

          4             MR. LACOVARA:  I'D LIKE TO ASK, YOUR HONOR, THAT

          5   THE WITNESS BE SHOWN THE COMPLAINT FILED BY THE UNITED

          6   STATES, WHAT SEEMS LIKE A VERY LONG TIME AGO.  AND I'D ASK

          7   THAT HIS ATTENTION BE DIRECTED TO PARAGRAPH 66.  I'D ASK IT

          8   TO BE DISPLAYED AS WELL.

          9   BY MR. LACOVARA:

         10   Q.  AND COULD YOU READ THE FIRST -- READ THE ENTIRE

         11   PARAGRAPH INTO THE RECORD AND I'LL ASK YOU A QUESTION ABOUT

         12   IT.

         13   A.  SURELY.

         14             "MUCH OF MICROSOFT'S PRESENT MONOPOLY POWER

         15   REFLECTS THE FACT THAT WINDOWS IS THE `PLATFORM' ON WHICH

         16   MOST POPULAR APPLICATION SOFTWARE MUST RUN.  INTERNET

         17   BROWSERS, HOWEVER, OFFER THE POTENTIAL TO BECOME ALTERNATIVE

         18   PLATFORMS ON WHICH SOFTWARE APPLICATIONS AND PROGRAMS COULD

         19   RUN INSTEAD.  IN ADDITION, BROWSERS CAN BE AN `INTERFACE' --

         20   THE PRIMARY VISUAL ENVIRONMENT IN WHICH A USER PERFORMS MOST

         21   COMPUTING TASKS -- TO WHICH BOTH THE OPERATING SYSTEM AND

         22   APPLICATION PROGRAMS CAN BE CONNECTED.  THE BROWSER THUS CAN

         23   BE A SOFTWARE `LAYER' BETWEEN THE OPERATING SYSTEM AND

         24   APPLICATION PROGRAMS.  APPLICATION PROGRAMS CAN BE AND ARE

         25   WRITTEN TO THE BROWSER INSTEAD OF THE OPERATING SYSTEM
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          1   INTERFACE."

          2   Q.  AND THE MOST IMPORTANT THING I'LL SAY TO YOU TODAY IS

          3   I'VE GOTTEN A NOTE THAT SUGGESTS THAT YOU MOVE THE

          4   MICROPHONE SLIGHTLY AWAY.  IT'S CAUSING SOME INTERFERENCE IN

          5   THE BACK OF THE COURTROOM.

          6             THANKS.

          7             NOW, LEAVE ASIDE THE REFERENCE TO MONOPOLY POWER,

          8   WITH WHICH I TAKE IT YOU DO NOT AGREE; IS THAT CORRECT?

          9   A.  THAT'S CORRECT.

         10   Q.  DO YOU AGREE THAT INTERNET BROWSERS OFFER THE POTENTIAL

         11   TO BECOME ALTERNATIVE PLATFORMS ON WHICH APPLICATIONS AND

         12   PROGRAMS COULD RUN?

         13   A.  YES.

         14   Q.  AND DO YOU BELIEVE THAT NETSCAPE AND THE JAVA

         15   ENVIRONMENT WERE POTENTIAL PLATFORM OR ACTUAL PLATFORM

         16   COMPETITORS TO MICROSOFT?

         17   A.  YES.  I BELIEVE THAT NETSCAPE WAS A POTENTIAL PLATFORM

         18   COMPETITOR, AND JAVA WAS CERTAINLY BY -- WAS AND IS, BY ANY

         19   DEFINITION, AN ACTUAL PLATFORM COMPETITOR.

         20   Q.  AND IN YOUR ANALYSIS OF CONSUMER WELFARE AND YOUR

         21   ANALYSIS GENERALLY, HAVE YOU CHOSEN NOT TO ANALYZE THE

         22   COMPETITION BETWEEN MICROSOFT AND OTHER PLATFORMS JUST

         23   BECAUSE THOSE PLATFORMS WEREN'T "OPERATING SYSTEMS"?

         24   A.  NO.  I'VE CHOSEN TO FOCUS ON IT SINCE THAT APPEARED TO

         25   BE THE CENTRAL ECONOMIC ISSUE IN THE CASE.
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          1   Q.  NOW, PROFESSOR FISHER HAS TALKED AT SOME LENGTH ABOUT

          2   WHAT HE CALLS THE APPLICATIONS PROGRAM BARRIER TO ENTRY.

          3   ARE YOU FAMILIAR WITH THAT TESTIMONY?

          4   A.  YES.

          5   Q.  DOES THAT TESTIMONY RELATE TO AN OPERATING SYSTEM QUA

          6   OPERATING SYSTEM, OR DOES IT RELATE TO PLATFORMS IN THE

          7   NOTION CONNOTED BY PARAGRAPH 66 OF THE GOVERNMENT'S

          8   COMPLAINT?

          9   A.  IT RELATES PRECISELY TO THE NOTION OF PLATFORM, BECAUSE

         10   WHAT PLATFORM COMPETITION IMPORTANTLY INVOLVES IS

         11   COMPETITION FOR ISV'S -- COMPETITION FOR ISV'S TO WRITE

         12   SOFTWARE TO RUN ON YOUR PLATFORM.  THAT'S WHAT IT IS.  IT'S

         13   PLATFORM COMPETITION.

         14   Q.  SO BASED ON YOUR REVIEW OF THE GOVERNMENT'S COMPLAINT,

         15   OF THE TESTIMONY OF THE GOVERNMENT'S WITNESSES, AND OF YOUR

         16   REVIEW OF ALL THE MATERIALS THAT YOU HAVE REVIEWED, WHAT DO

         17   YOU THINK IS THE APPROPRIATE ARENA OF COMPETITION TO ANALYZE

         18   AND TO ASSESS FROM A CONSUMER WELFARE PERSPECTIVE?

         19   A.  PLATFORMS.

         20   Q.  WELL, FOCUSING ON THAT SPACE, DO YOU BELIEVE THAT

         21   CONSUMERS HAVE LESS CHOICE AMONG PLATFORMS THAN THEY DID OR

         22   THAN THEY WOULD HAVE AS A RESULT OF MICROSOFT'S CONDUCT?

         23   A.  NO, I DON'T BELIEVE THEY HAVE.  I BELIEVE THAT

         24   MICROSOFT'S CONDUCT HAS IN NO WAY REDUCED CHOICE IN THAT

         25   ARENA.
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          1   Q.  WELL, HAVE THE PLAINTIFFS OR THEIR ECONOMISTS PRESENTED

          2   ANY EVIDENCE THAT THERE HAS BEEN A REDUCTION IN COMPETITION

          3   AMONG PLATFORMS AS A RESULT OF MICROSOFT'S CONDUCT?

          4   A.  NONE.

          5   Q.  NOW, THE GOVERNMENT HAS CLAIMED THAT MICROSOFT PREVENTED

          6   NETSCAPE AND JAVA FROM DEVELOPING INTO EITHER ONE OR

          7   MULTIPLE COMPETING PLATFORMS.  ARE YOU FAMILIAR WITH THOSE

          8   ASSERTIONS?

          9   A.  YES.

         10   Q.  DO YOU THINK THOSE ASSERTIONS ARE VALID?

         11   A.  NO.

         12   Q.  CAN YOU EXPLAIN TO THE COURT WHY?

         13   A.  ABSOLUTELY.

         14             NETSCAPE, FIRST, EVIDENTLY NEVER SERIOUSLY

         15   INTENDED TO BECOME THE KIND OF PLATFORM DESCRIBED IN THE

         16   PARAGRAPH THAT WAS JUST DISPLAYED, A PLATFORM ON WHICH

         17   ALTERNATIVE APPLICATIONS COULD RUN.  IT NEVER EXPOSED -- HAS

         18   NOT YET EXPOSED A RICH ARRAY OF API'S.

         19             MOREOVER, I THINK GOLDMAN SACHS PROJECTS THAT

         20   NETSCAPE WILL HAVE A HUNDRED MILLION USERS BY 2002 AND

         21   INDICATES THAT IT ALREADY HAS 50 MILLION USERS.  THAT'S AN

         22   EXTRAORDINARY BASE FROM WHICH TO BECOME A PLATFORM.  SO IF

         23   NETSCAPE CHOSE TO DEVELOP THE ATTRIBUTES OF A PLATFORM OR

         24   PUT THE ATTRIBUTES OF A PLATFORM IN ITS CLIENT SOFTWARE, IT

         25   COULD CERTAINLY DO THAT TODAY, AND PERHAPS THE COMPONENTIZED
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          1   VERSION OF THE BROWSER WILL DO THAT.  I DON'T KNOW.

          2   Q.  DEAN SCHMALENSEE, DO YOU HAVE AN UNDERSTANDING OF THE

          3   RELATIONSHIP BETWEEN THE JAVA VIRTUAL MACHINE OR THE JAVA

          4   RUNTIME ENVIRONMENT AND THE PROMOTION OF THE JAVA

          5   "PLATFORM," AS THE PLAINTIFFS HAVE USED THAT TERM?

          6   A.  THE KEY TO -- AS I UNDERSTAND THE ARGUMENT AND AS I

          7   UNDERSTAND THE LOGIC OF THE TECHNOLOGY, THE KEY -- ONE KEY

          8   TO MAKING JAVA A VIABLE ALTERNATIVE PLATFORM IS TO HAVE THE

          9   JAVA RUNTIME ENVIRONMENT WIDELY DISTRIBUTED.  ONE VEHICLE

         10   FOR DISTRIBUTING THE JAVA RUNTIME ENVIRONMENT HAS BEEN THE

         11   NETSCAPE BROWSER.  SO, OF COURSE, HAS THE WINDOWS OPERATING

         12   SYSTEM BEEN A VEHICLE FOR DISTRIBUTION OF THE JAVA RUNTIME

         13   ENVIRONMENT, AND, INDEED, EVERY OTHER MAJOR OPERATING SYSTEM

         14   DISTRIBUTES JAVA VIRTUAL MACHINES.

         15   Q.  AND IS THERE ANY EVIDENCE IN THIS CASE, OF WHICH YOU ARE

         16   AWARE, THAT THE DISTRIBUTION OF THE JAVA RUNTIME ENVIRONMENT

         17   HAS BEEN RESTRICTED BY MICROSOFT'S CONDUCT?

         18   A.  ABSOLUTELY NONE.  JAVA RUNTIME ENVIRONMENT IS

         19   UBIQUITOUS.

         20   Q.  NOW, PROFESSOR FISHER TESTIFIED A NUMBER OF TIMES THAT

         21   HE BELIEVED THAT MICROSOFT HAD WON THE BROWSER WAR -- BY

         22   SOMETIME EARLY OR MID-1998 WAS, I THINK, AS CLOSE AS HE

         23   COULD GET US -- WHEN MICROSOFT'S SHARE OF WHAT HE CALLS THE

         24   BROWSER MARKET, AS MEASURED BY ADKNOWLEDGE, EXCEEDED THAT OF

         25   NETSCAPE.
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          1             HAVE YOU SEEN ANY ECONOMIC ANALYSIS OR EVIDENCE

          2   THAT SUPPORTS THE PROPOSITION THAT THE BROWSER WARS ENDED

          3   BECAUSE, UNDER PROFESSOR FISHER'S VIEW, MICROSOFT HAD 50.01

          4   PERCENT?

          5   A.  NO.  AT SOME LEVEL, THE WAY TO SEE IF A WAR IS OVER IS

          6   TO SEE IF PEOPLE ARE STILL FIRING.  AND BOTH SIDES IN THIS

          7   WAR ARE STILL FIRING.

          8   Q.  HAVE THE PLAINTIFFS' OR THE GOVERNMENT'S EXPERTS

          9   INTRODUCED ANY EMPIRICAL EVIDENCE TO DEMONSTRATE THAT

         10   MICROSOFT'S CONDUCT IN ANY WAY AFFECTED THE WILLINGNESS OF

         11   SOFTWARE DEVELOPERS TO WRITE TO NETSCAPE API'S TO THE EXTENT

         12   THAT YOU SAID A FEW MOMENTS AGO, THERE WAS NOT A RICH ARRAY

         13   OF THOSE API'S TO BEGIN WITH?

         14   A.  I BELIEVE THE ANSWER IS "NO," BUT I'M NOT SURE I HAVE

         15   THE QUESTION CLEARLY IN MIND.

         16   Q.  LET ME TRY IT AGAIN IN MORE SIMPLE TERMS.  IS THERE ANY

         17   EVIDENCE IN THIS RECORD OF WHICH YOU ARE AWARE, SIR, THAT

         18   SUGGESTS THAT MICROSOFT'S CONDUCT IMPAIRED THE ABILITY OF

         19   NETSCAPE TO ATTRACT DEVELOPERS TO WRITE TO THE NETSCAPE

         20   BROWSER?

         21   A.  THERE IS NO EVIDENCE OF WHICH I AM AWARE, NO.

         22   Q.  AND IS THERE ANY BASIS IN ECONOMIC THEORY OR ANY

         23   EMPIRICAL BASIS, TO YOUR KNOWLEDGE, FOR THE PROPOSITION THAT

         24   NETSCAPE NEEDED TO HAVE MORE THAN 50 PERCENT OF A BROWSER

         25   MARKET BEFORE IT COULD DEVELOP A COMPETING PLATFORM?
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          1   A.  NONE.

          2   Q.  DOES PROFESSOR FISHER CITE ANY ECONOMIC THEORY, AND

          3   LEARNED TREATISES, OR ANYTHING ELSE IN SUPPORT OF THAT

          4   ASSERTION?

          5   A.  NO.

          6   Q.  DID PROFESSOR FISHER CONDUCT AN EMPIRICAL STUDY TO

          7   SUGGEST THAT INDEPENDENT SOFTWARE VENDORS WOULD NOT WRITE TO

          8   A BROWSER UNLESS IT HAD MORE THAN 50 PERCENT SHARE OF SOME

          9   MARKET?

         10   A.  HE PRESENTED NO SUCH STUDY.

         11   Q.  HAVE YOU, SIR, LOOKED INTO THE QUESTION OF THE NUMBER OF

         12   USERS OF THE NETSCAPE BROWSER COMPARED WITH OTHER ACTUAL OR

         13   POTENTIAL PLATFORMS?

         14   A.  YES, I HAVE.  FOCUSING ON NORTH AMERICA, THE MDC DATA --

         15   AND HERE, I THINK, THE ADKNOWLEDGE DATA ARE PRETTY

         16   CONSISTENT -- SHOW ABOUT 30 MILLION USERS CURRENTLY, WHICH

         17   IS ROUGHLY TWICE AS MANY AS APPLE OR LINUX HAVE IN NORTH

         18   AMERICA.

         19   Q.  AND JUST SO THE POINT IS CLEAR, DO YOU KNOW OF ANY

         20   BASIS, SIR, TO SUGGEST THAT NETSCAPE, BY THE FACT OF ITS

         21   SHARE ALONE, WOULD BE RENDERED UNABLE OR EVEN LESS LIKELY TO

         22   ATTRACT DEVELOPERS TO WRITE TO ITS PLATFORM IF IT HAD

         23   DECIDED TO DEVELOP A PLATFORM?

         24   A.  NO.

         25   Q.  IS THERE ANY ALTERNATIVE EXPLANATION OF WHICH YOU ARE
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          1   AWARE FOR WHY NETSCAPE DID NOT SUCCEED, AT LEAST SO FAR, IN

          2   DEVELOPING A MORE POPULAR PLATFORM FOR APPLICATIONS WRITERS?

          3   A.  IT DIDN'T PRODUCE A COMPONENTIZED BROWSER -- AS FAR AS I

          4   KNOW, STILL HASN'T PRODUCED A COMPONENTIZED BROWSER -- THAT

          5   WOULD EXPOSE AN ARRAY OF API'S THAT DEVELOPERS COULD USE TO

          6   WRITE INTERESTING APPLICATIONS.

          7   Q.  DID NETSCAPE EVER, TO YOUR KNOWLEDGE, DEVELOP WHAT YOU

          8   CALLED THE RICH ARRAY OF API'S?

          9   A.  IT NEVER OFFERED THEM.  WHETHER IT HAD THEM INTERNALLY

         10   OR NOT, I DON'T KNOW.

         11   Q.  NOW, YOU TESTIFIED LAST JANUARY THAT MICROSOFT FACED A

         12   NUMBER OF PLATFORM THREATS.  DO YOU RECALL THAT TESTIMONY?

         13   A.  YES.

         14   Q.  HAVE YOU LOOKED INTO THE QUESTION OVER THE LAST SIX

         15   MONTHS OF WHETHER THE INTERVENING MONTHS HAVE MADE THOSE

         16   PLATFORM THREATS TO MICROSOFT MORE OR LESS SERIOUS?

         17   A.  I HAVE, INDEED.

         18   Q.  AND WHAT IS YOUR OPINION, BASED ON THE REVIEW YOU'VE

         19   DONE IN THE LAST SIX MONTHS?

         20   A.  NONE OF THEM HAVE BECOME LESS SERIOUS AND A NUMBER OF

         21   THEM HAVE BECOME NOTABLY MORE SERIOUS.

         22   Q.  IN YOUR ESTIMATION, DEAN SCHMALENSEE, WHICH ONES HAVE

         23   BECOME MORE SERIOUS?  AND COULD YOU EXPLAIN TO THE COURT THE

         24   WORK YOU DID AND THE MATERIALS YOU REVIEWED TO COME TO THOSE

         25   CONCLUSIONS?
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          1   A.  WELL, I THINK THE MOST OBVIOUS DEVELOPMENT HERE IS THE

          2   AOL/NETSCAPE MERGER AND THE ALLIANCE WITH SUN.  REVIEWING

          3   DOCUMENTS ASSOCIATED WITH THAT SET OF TRANSACTIONS MAKES IT

          4   CLEAR THAT THE THREAT FROM THAT QUARTER HAS BECOME MORE

          5   SERIOUS.

          6             SECOND, IT WOULD BE IMPOSSIBLE, I THINK, TO AVOID

          7   THE CONCLUSION, READING THE TRADE PRESS -- READING THE PRESS

          8   GENERALLY -- TO AVOID THE CONCLUSION THAT LINUX HAS BECOME

          9   MORE SERIOUS AND JAVA HAS BECOME MORE SERIOUS AS A

         10   CONSEQUENCE OF THAT MERGER AS WELL.

         11             BUT I GUESS I WOULD DISTINGUISH BETWEEN AOL AS A

         12   PLATFORM THREAT AND JAVA AS A PLATFORM THREAT.  BOTH HAVE

         13   BEEN ENHANCED BY THAT MERGER.

         14   Q.  WE'LL TALK ABOUT THAT IN SOME MORE DETAIL LATER IN YOUR

         15   EXAMINATION, DEAN SCHMALENSEE.

         16             YOU TESTIFIED A FEW MOMENTS AGO THAT YOU BELIEVED

         17   IT NOW APPROPRIATE TO CONSIDER THE WEB ITSELF A PLATFORM.

         18   A.  YES.

         19   Q.  HAVE YOU LOOKED INTO THAT ISSUE IN THE LAST SIX MONTHS?

         20   A.  I HAVE, YES.

         21   Q.  AND CAN YOU EXPLAIN TO THE COURT WHY YOU BELIEVE THAT

         22   "THE WEB AS PLATFORM," AS YOU'VE SAID IT, IS A THREAT TO

         23   MICROSOFT'S PLATFORM IN THE MANNER THAT THE PLAINTIFFS

         24   DESCRIBED IT?

         25   A.  WELL, IT'S A THREAT IN PRECISELY THAT MANNER.  AGAIN,
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          1   THE TECHNOLOGY IS -- LET'S TAKE A SIMPLE EXAMPLE.  SUPPOSE I

          2   AM IN THE BUSINESS OF WRITING SOFTWARE TO KEEP TRACK OF

          3   SOMEBODY'S CALENDAR.  I CAN WRITE IT FOR WINDOWS.  THAT'S

          4   FINE.  AND WINDOWS USERS CAN BUY IT.  I CAN WRITE IT TO RUN

          5   ON A WEB SERVER AND TO STORE THE DATA FOR EACH INDIVIDUAL ON

          6   THE WEB.  AND, INDEED, THERE ARE COMPANIES THAT DO THAT, AND

          7   AOL FAIRLY RECENTLY ACQUIRED SUCH A COMPANY.

          8             IF I WRITE TO THE WEB SERVER, I'M NOT LIMITED IN

          9   MY AUDIENCE TO INDIVIDUALS WHO HAVE WINDOWS MACHINES.

         10   ANYONE WITH A BROWSER CAN INTERACT WITH THE SERVER.

         11             MORE INTERESTINGLY -- AND, AGAIN, THIS IS A

         12   WIDELY-DISCUSSED SET OF DEVELOPMENTS -- IF THE DATA ARE ON

         13   THE SERVER AND NOT ON MY DESKTOP, THE DATA CAN BE USED BY

         14   OTHERS.  IN FACT, AT M.I.T., WE RUN A SERVER-BASED

         15   CALENDARING SYSTEM FOR EXACTLY THAT REASON, SO PEOPLE CAN

         16   SCHEDULE MEETINGS, BUT IT DOESN'T HAVE TO BE ON AN M.I.T.

         17   SERVER.  THAT COULD BE ON A SERVER IN CHINA, BUT FOR

         18   SECURITY ISSUES, PERHAPS.

         19             BUT THE ADVANTAGE OF HAVING THE APPLICATION ON THE

         20   SERVER IS IT CAN BE ACCESSED NOT ONLY BY MULTIPLE

         21   INDIVIDUALS, BUT BY THE SAME INDIVIDUAL FROM DIFFERENT

         22   MACHINES.

         23             I CAN BORROW SOMEBODY ELSE'S COMPUTER AND CHECK MY

         24   CALENDAR ON THE WEB.  IF I AM TRAVELING, I DON'T NECESSARILY

         25   HAVE TO TAKE MY COMPUTER TO CHECK MY CALENDAR, IF I CAN
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          1   BORROW ONE, AND SO ON AND SO FORTH.  AS THE INTERNET BECOMES

          2   FASTER --

          3             THE COURT:  HOW DO YOU BYPASS EXPLORER?

          4             THE WITNESS:  YOU DON'T NEED EXPLORER.  ANY

          5   BROWSER WILL DO IT.  IT DOESN'T HAVE TO BE --

          6             THE COURT:  IF YOU'VE GOT EXPLORER AND NOTHING

          7   ELSE --

          8             THE WITNESS:  THEN YOU USE EXPLORER.

          9             THE COURT:  YOU'RE USING EXPLORER.

         10             THE WITNESS:  IF YOU HAVE NETSCAPE AND NOTHING

         11   ELSE, YOU'RE USING NETSCAPE.  IF YOU HAVE HOT JAVA AND

         12   NOTING ELSE, YOU'RE USING HOT JAVA.

         13             THE COURT:  OKAY.

         14             THE WITNESS:  THE POINT IS THERE IS NO

         15   WINDOWS-RELATED ISSUE OF ATTRACTING ISV'S.  THE ISV COULD BE

         16   WRITING FOR THE APACHE WEB SERVER THAT RUNS ON UNIX ON SOME

         17   MACHINE IN ECUADOR AND NEVER KNOW ANYTHING ABOUT WINDOWS,

         18   EXCEPT THAT THERE IS THE INTERNET STANDARD TO WHICH HE MUST

         19   COMPLY, AND HE CAN, YOU KNOW, DECIDE TO MEET THOSE

         20   STANDARDS.

         21             THE COURT:  ALL RIGHT.

         22   BY MR. LACOVARA:

         23   Q.  AND HAVE YOU STUDIED -- YOU'VE BEEN TALKING ABOUT

         24   SERVERS IN ECUADOR AND CHINA.  HAVE YOU STUDIED THE QUESTION

         25   OF WHETHER PEOPLE ARE ACTUALLY WRITING THESE KINDS OF
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          1   APPLICATIONS TODAY?

          2   A.  OH, ABSOLUTELY.  I THINK MR. EUBANKS TESTIFIED THAT THIS

          3   REALLY WAS THE CENTER OF DEVELOPER ACTIVITY THESE DAYS.

          4   Q.  AND ARE YOU AWARE OF ANY CONTRARY EVIDENCE IN THE RECORD

          5   THAT PEOPLE EITHER ARE NOT WRITING THIS OR THIS IS NOT AN

          6   IMPORTANT TREND?

          7   A.  NO.  I FIND IT HARD TO IMAGINE THERE WOULD BE SUCH

          8   CONTRARY EVIDENCE.

          9   Q.  DO YOU HAVE AN OPINION AS TO WHETHER WINDOWS HAS BECOME

         10   A BETTER PLATFORM FOR CONSUMERS AS A RESULT OF THE CONDUCT

         11   IN WHICH MICROSOFT HAS ENGAGED OVER THE LAST SEVERAL YEARS?

         12   A.  YES.  IT HAS BECOME A BETTER PLATFORM.  IT PROVIDES

         13   WEB-BROWSING SOFTWARE.  IT PROVIDES ISV'S THE OPPORTUNITY TO

         14   ENHANCE THAT PLATFORM, WHICH THEY HAVE TAKEN BY USING THAT

         15   FUNCTIONALITY TO WRITE WEB-ENABLED APPLICATIONS.  AND WITHIN

         16   WINDOWS ITSELF, THE INTEGRATION OF INTERNET EXPLORER

         17   TECHNOLOGIES TO PERFORM SUCH THINGS AS HELP -- THE HELP

         18   FUNCTION -- AND A UNIFIED USER INTERFACE HAVE PROVIDED

         19   BENEFITS DIRECTLY.

         20   Q.  HAVE YOU REVIEWED THE TESTIMONY OF MR. EUBANKS AND

         21   MR. DEVLIN OF OBLIX AND RATIONAL SOFTWARE, RESPECTIVELY?

         22   A.  YES.

         23   Q.  AND DO YOU HAVE A RECOLLECTION AS TO WHETHER THEY

         24   EXPRESSED AN OPINION AS TO THE BENEFITS TO THE ISV'S THAT

         25   FLOWED FROM THE INTEGRATION OF WEB-BROWSING TECHNOLOGIES
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          1   INTO WINDOWS?

          2   A.  YES, I THINK BOTH SAW CLEAR BENEFITS.

          3   Q.  ARE YOU AWARE OF ANY CONTRARY EVIDENCE IN THE RECORD

          4   FROM SOFTWARE DEVELOPERS OR THE ISV COMMUNITY ON THE SUBJECT

          5   OF WHETHER THE INTEGRATION OF WEB-BROWSING FUNCTIONALITY

          6   INTO WINDOWS HELPS OR DOES NOT HELP?

          7   A.  I AM AWARE OF NO SUCH EVIDENCE.

          8   Q.  OKAY.  NOW --

          9   A.  SORRY.  THAT WASN'T A PRECISE ANSWER TO THE QUESTION.  I

         10   AM AWARE OF NO CONTRARY EVIDENCE.

         11   Q.  THANK YOU.

         12             HAS THE PRICE THAT CONSUMERS PAY FOR WINDOWS GONE

         13   UP OR GONE DOWN IN THE LAST FEW YEARS, BASED ON THE ANALYSIS

         14   YOU'VE DONE, DEAN SCHMALENSEE?

         15   A.  IT'S GONE UP BY A COUPLE OF DOLLARS -- LESS THAN 4

         16   PERCENT.

         17   Q.  HAVE YOU ATTEMPTED TO DO A QUALITY-ADJUSTED ANALYSIS OF

         18   THE PRICE OF WINDOWS?

         19   A.  WELL, I THINK THERE IS NO DOUBT THAT THE

         20   QUALITY-ADJUSTED PRICE HAS GONE UP.  I HAVEN'T ATTEMPTED TO

         21   DO A FORMAL ANALYSIS.

         22             BUT IF YOU LOOK AT JUST THE IMPROVEMENT IN THE

         23   BROWSER, WE NOW HAVE IN THIS PLATFORM A BROWSER THAT IS

         24   BETTER, BY ANY STANDARD, THAN THE BROWSER THAT NETSCAPE WAS

         25   OFFERING AT A RETAIL PRICE OF $39 IN 1995, AVAILABLE AS PART
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          1   OF THIS PACKAGE.  SO THAT ADDITIONAL FEATURE ALONE WOULD

          2   SWAMP A $2 PRICE INCREASE.

          3   Q.  AND HAVE YOU DONE A COMPARISON OF WHAT IT COST CONSUMERS

          4   IN 1995 TO ACQUIRE AN OPERATING SYSTEM AND ADD BROWSER

          5   FUNCTIONALITY TO IT, VERSUS WHAT IT COSTS CONSUMERS TODAY TO

          6   GET THAT PACKAGE OF FUNCTIONALITY?

          7   A.  WELL, IT'S EASILY DONE IF ONE USES A $63 NUMBER FOR AN

          8   OPERATING -- FOR THE OPERATING SYSTEM, AND TO GET A

          9   FULL-FEATURED BROWSER, THE LOW-END NUMBER OF $15 FOR

         10   NETSCAPE.  THAT IS, I HOPE, $78.  AND A BETTER PACKAGE IS

         11   AVAILABLE NOW FOR $65.

         12   Q.  NOW, I MAY HAVE MISHEARD.  I JUST WANT TO MAKE SURE THE

         13   RECORD IS CLEAR.  HAS THE QUALITY-ADJUSTED PRICE OF WINDOWS

         14   GONE UP OR GONE DOWN OVER THE LAST SEVERAL YEARS?

         15   A.  IT'S GONE DOWN.

         16   Q.  NOW, IF A PERSON CHOOSES TO USE NETSCAPE NAVIGATOR --

         17   AND WE'LL TALK ABOUT THE QUESTION OF THE ABILITY TO MAKE

         18   THAT CHOICE LATER -- DOES THE USER WHO'S USING NAVIGATOR

         19   BENEFIT FROM HAVING IE TECHNOLOGIES IN WINDOWS?

         20   A.  YES.

         21   Q.  AND CAN YOU EXPLAIN WHY A USER WOULD BENEFIT FROM

         22   HAVING, EVEN IF THE USER CHOOSES TO USE A DIFFERENT BROWSER

         23   QUA BROWSER -- WOULD BENEFIT FROM THE INTEGRATION OF

         24   WEB-BROWSING FUNCTIONALITY INTO WINDOWS ITSELF?

         25   A.  WELL, FIRST, THAT FUNCTIONALITY IS DRAWN ON, AS I'VE
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          1   MENTIONED, BY OTHER SOFTWARE VENDORS TO WRITE WEB-ENABLED

          2   APPLICATIONS.

          3             SECOND, THAT FUNCTIONALITY IS USED BY THE

          4   OPERATING SYSTEM ITSELF TO PERFORM A VARIETY OF FUNCTIONS.

          5   IT'S SHARED CODE, THE USE OF HTML AS THE COMMON INTERFACE.

          6   SO THE OPERATING SYSTEM ITSELF IS BETTER AS A RESULT OF THAT

          7   CODE BEING INCLUDED.

          8   Q.  AND, TO YOUR KNOWLEDGE, DEAN SCHMALENSEE, IS THERE ANY

          9   EVIDENCE IN THE RECORD THAT NAVIGATOR WORKS LESS WELL WHEN

         10   USED WITH WINDOWS AS A RESULT OF THE FACT THAT WINDOWS

         11   INCLUDES WEB-BROWSING TECHNOLOGIES?

         12   A.  NONE THAT I HAVE SEEN.

         13   Q.  NOW, I'D LIKE TO ASK YOU A FEW QUESTIONS ON THE SUBJECT

         14   OF OEM'S AND HOW THEY PLAY INTO THE ACTIONS THAT HAVE BEEN

         15   DISCUSSED IN THIS CASE.  AND YOU'VE TESTIFIED THAT YOU

         16   BELIEVE THAT MICROSOFT'S ACTIONS BENEFITTED CONSUMERS AND

         17   ISV'S.

         18             I'D LIKE TO ASK YOU NOW WHETHER YOU HAVE A VIEW,

         19   ON THE SUBJECT OF OEM'S GENERALLY, AS TO WHETHER THEY ARE

         20   BETTER OR WORSE OFF AS A RESULT OF THE ACTIONS COMPLAINED OF

         21   BY PLAINTIFFS IN THIS CASE?

         22   A.  THEY ARE BETTER OFF.

         23   Q.  AND CAN YOU TELL ME WHY YOU BELIEVE THAT, OVERALL, OEM'S

         24   ARE BETTER OFF?

         25   A.  CERTAINLY.  MICROSOFT HAS PROVIDED THEM A BETTER PRODUCT

                                                                              37

          1   TO SELL, MOST FUNDAMENTALLY.  IT'S PROVIDED THEM WITH A

          2   BETTER PLATFORM THAT OFFERS MORE TO THEIR CUSTOMERS, AND

          3   THUS GIVES THEM SOMETHING BETTER TO SELL.

          4             IT HAS OFFERED THEM A PRODUCT THAT INCLUDES

          5   BROWSING FUNCTIONALITY.  SO IF THEY WISH, THEY DO NOT NEED

          6   TO ACQUIRE THAT SEPARATELY.  THEY MAY, BUT THEY DON'T NEED

          7   TO.

          8             IT'S OFFERED THEM A PLATFORM -- I SAID IT WAS A

          9   BETTER PLATFORM.  IT'S BETTER IN TWO WAYS.  AGAIN, IT'S

         10   BETTER DIRECTLY FOR THEIR CUSTOMERS AND IT'S BETTER

         11   INDIRECTLY BECAUSE OF ITS GREATER APPEAL TO ISV'S.

         12   Q.  YOU TESTIFIED -- LET ME ASK, DO OEM'S HAVE TO PAY TO

         13   DELIVER BROWSING FUNCTIONALITY TO THEIR PURCHASERS?

         14   A.  NOT NOW.

         15   Q.  NOW, YOU MENTIONED BEFORE -- YOU TALKED ABOUT THE

         16   ENCOMPASS BROWSER.  AND YOU SAID -- I BELIEVE YOUR TESTIMONY

         17   WAS IT WAS A BROWSER THAT TOOK ADVANTAGE OF IE TECHNOLOGIES

         18   IN WINDOWS; IS THAT CORRECT?

         19   A.  THAT'S CORRECT.  IT USES SOME OF THE INTERNET-RELATED

         20   API'S PROVIDED BY INTERNET EXPLORER.

         21   Q.  AND DOES THE DEVELOPMENT OF THESE SHELL BROWSERS, THE

         22   ENCOMPASS AND THE OTHER BROWSERS, OFFER BENEFITS TO OEM'S?

         23   A.  YES.  IT ENABLES THE OEM'S TO DIFFERENTIATE THEIR

         24   SOFTWARE -- DIFFERENTIATE THEIR OFFERINGS IN A NUMBER OF

         25   WAYS.  THEY COULD MAKE THE ENCOMPASS BROWSER POINT TO THEIR
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          1   WEB SITE AND POINT TO -- PROVIDE -- AND THUS PROVIDE A

          2   SOURCE OF AUTOMATIC ADVERTISING UPDATES OR UPGRADES IN A

          3   RANGE OF WAYS.  BUT THEY CAN CUSTOMIZE -- THEY CAN PROVIDE A

          4   CUSTOMIZED BROWSER THAT WOULD PERHAPS CONNECT TO AN INTERNET

          5   SERVICE PROVIDER OF THEIR CHOICE.  THEY CAN SELL THAT

          6   LINKAGE.

          7             SO IT OFFERS THEM A RELATIVELY LOW-COST WAY TO

          8   DIFFERENTIATE THEIR PRODUCTS.

          9   Q.  NOW, DEAN SCHMALENSEE, ON A NUMBER OF OCCASIONS, THE

         10   COURT HAS ASKED WHETHER IT WAS APPROPRIATE, FROM AN ECONOMIC

         11   PERSPECTIVE, TO THINK ABOUT OEM'S THEMSELVES AS CONSUMERS.

         12   DO YOU BELIEVE THAT, FOR PURPOSES OF EVALUATING CONSUMER

         13   WELFARE OR ANALYZING THE ECONOMIC ISSUES IN THIS CASE, IT IS

         14   APPROPRIATE TO THINK OF OEM'S AS CONSUMERS THEMSELVES?

         15   A.  I THINK IT GENERALLY IS NOT APPROPRIATE.  THE OEM'S ARE

         16   DISTRIBUTING WINDOWS.  THEY ARE RESELLING WINDOWS.  IT IS

         17   NOT QUITE THE SAME, BUT IT'S CLOSE TO THE WAY A CHEVROLET

         18   DEALER RESELLS CHEVROLETS.  ONE IS CONCERNED, PRIMARILY IN

         19   ECONOMIC ANALYSIS, WITH THE WELFARE OF THOSE WHO USE THE

         20   PRODUCT.  THERE IS A DISTINCT ANALYTICAL DIFFERENCE, AND THE

         21   FOCUS IS ON ULTIMATE CONSUMERS -- ULTIMATE USERS.

         22   Q.  NOW, YOU ARE FAMILIAR WITH THE ALLEGATIONS IN THIS CASE

         23   THAT CONCERN THE PROVISIONS OF THE WINDOWS LICENSE THAT SET

         24   FORTH WHAT OEM'S CAN AND CANNOT DO IN TERMS OF CUSTOMIZING

         25   THE DESKTOP OR ALTERING THE FIRST BOOT SEQUENCE OF WINDOWS.
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          1   ARE YOU FAMILIAR WITH THOSE ALLEGATIONS AND THOSE

          2   PROVISIONS?

          3   A.  YES, I AM.

          4   Q.  DO YOU BELIEVE THAT THOSE PROVISIONS, ON BALANCE, HURT

          5   OEM'S?

          6   A.  NO, I DON'T.

          7   Q.  CAN YOU EXPLAIN WHY?

          8   A.  WELL, THERE'S AN IMPORTANT DISTINCTION TO BE MADE HERE

          9   BETWEEN WHAT MIGHT HELP AN INDIVIDUAL OEM AND WHAT MIGHT

         10   HELP OEM'S AS A GROUP.  IF AN INDIVIDUAL, LET US SAY,

         11   CADILLAC DEALER, WERE ALLOWED TO CHOOSE WHETHER OR NOT TO

         12   PUT THE CADILLAC NAMEPLATE ON OR WHETHER OR NOT TO PUT THE

         13   CADILLAC ENGINE IN, MY GUESS IS THAT DEALER WOULD BE BETTER

         14   OFF, BECAUSE THE CADILLAC BRAND IS QUITE STRONG AND THE

         15   DEALER COULD DIFFERENTIATE IN THOSE WAYS AND MIGHT WELL BE

         16   BETTER OFF, AND MIGHT ASK CADILLAC FOR THAT RIGHT.

         17             I THINK IT'S HIGHLY DOUBTFUL WHETHER CADILLAC

         18   DEALERS AS A GROUP -- OR CERTAINLY NOT GENERAL MOTORS --

         19   WOULD BE BETTER OFF IF THEY COULD ALL DO THAT, BECAUSE IT

         20   WOULD WEAKEN THE BRAND AND WEAKEN DEMAND FOR CADILLAC AS A

         21   WHOLE BECAUSE THE CAR WOULD GO FROM BEING ONE THAT ALWAYS

         22   MET CERTAIN STANDARDS TO ONE THAT SOMETIMES MET CERTAIN

         23   STANDARDS.

         24             I THINK THE SAME ISSUE ARISES HERE.  IF ANY ONE

         25   OEM -- EVEN A LARGE OEM -- WERE TO BE PERMITTED TO MAKE LOTS
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          1   OF CHANGES TO WINDOWS, THAT OEM MIGHT WELL BE BETTER OFF.

          2   IT'S HARD TO ARGUE THAT RELAXING CONSTRAINTS ON AN

          3   INDIVIDUAL WON'T GENERALLY MAKE THAT INDIVIDUAL BETTER OFF.

          4             BUT IF THEY WERE RELAXED BROADLY, THEN THE

          5   QUESTION OF WHAT WINDOWS WAS, WHAT AN ISV COULD EXPECT TO

          6   SEE ON A MACHINE, WHAT A CONSUMER COULD EXPECT TO GET, HOW

          7   MICROSOFT COULD ADVERTISE, THE STRENGTH OF THE BRAND AND THE

          8   STRENGTH OF THE WINDOWS FRANCHISE WOULD ALL BE CALLED INTO

          9   QUESTION.  WEAKENING ALL OF THOSE WOULD ADVERSELY AFFECT

         10   OEM'S AS A GROUP.

         11   Q.  LET ME ASK, HAVE YOU COME TO AN OPINION ON WHETHER

         12   CONSUMERS AND ISV'S, AS SEPARATE CONSTITUENCIES, BOTH

         13   BENEFIT FROM THE STABILITY AND UNIFORMITY OF THE WINDOWS

         14   PLATFORM?

         15   A.  OH, THERE'S NO DOUBT ABOUT THAT.  THEY BOTH BENEFIT.

         16   THERE IS A BENEFIT -- THERE IS A CLEAR BENEFIT TO STANDARDS

         17   IN THIS INDUSTRY.  THAT, I THINK, IS APPARENT.

         18   Q.  AND DO YOU HAVE AN OPINION AS TO WHETHER CONSUMERS AND

         19   ISV'S, ANALYZED SEPARATELY, WOULD BE BETTER OR WORSE OFF IF

         20   INDIVIDUAL OEM'S, OR ALL OEM'S COLLECTIVELY, WERE ALLOWED TO

         21   MAKE SEPARATE DECISIONS AS TO WHAT FEATURES OF WINDOWS THEY

         22   WOULD OR WOULD NOT INCLUDE WHEN THEY SHIPPED MICROSOFT'S

         23   PRODUCT TO CONSUMERS?

         24   A.  I THINK IT'S CRYSTAL CLEAR THAT THEY'RE BETTER OFF NOW

         25   THAN IF ALL OEM'S HAD SUBSTANTIAL FREEDOM TO CHOOSE.  IF ONE
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          1   OEM INDIVIDUALLY HAD THAT FREEDOM, IT MIGHT BE A MORE

          2   ANALYTICALLY INTERESTING CASE.  IT WOULD DEPEND WHICH OEM,

          3   WHICH FREEDOM, AND SO ON, BUT I THINK BROADLY THERE IS VERY

          4   LITTLE DOUBT THAT BOTH ARE BETTER OFF BECAUSE THE PRODUCT IS

          5   WELL-DEFINED.

          6   Q.  AND WHEN YOU SAY "BOTH ARE BETTER OFF," YOU'RE REFERRING

          7   TO WHICH CONSTITUENCY?

          8   A.  OEM'S AND CONSUMERS.

          9   Q.  AND WHAT ABOUT ISV'S?

         10   A.  OH, AND ISV'S QUITE CLEARLY.

         11   Q.  NOW, I'D LIKE TO FOCUS YOUR ATTENTION ON THE LICENSE

         12   TERMS THEMSELVES AND ASK YOUR UNDERSTANDING OF THE

         13   PROVISIONS THAT ARE AT ISSUE.

         14             UNDER THE LICENSE TERMS TO WHICH PLAINTIFFS HAVE

         15   OBJECTED, WERE OEM'S LIMITED AS TO WHAT SOFTWARE THEY COULD

         16   PRELOAD ON A MACHINE?

         17   A.  NO.

         18   Q.  WERE THEY LIMITED AS TO WHICH SOFTWARE COULD BE MADE

         19   AVAILABLE TO THE USER THROUGH AN ICON ON THE DESKTOP?

         20   A.  NO.

         21   Q.  WHAT ABOUT THROUGH A NOTATION ON THE START MENU?

         22   A.  NO.

         23   Q.  WERE THEY RESTRICTED AT ALL IN ADDING PROGRAMS TO THE

         24   START MENU?

         25   A.  NO.
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          1   Q.  WERE THERE ANY RESTRICTIONS ON INSTALLING PROGRAMS OR

          2   SOFTWARE THAT WOULD RUN BEFORE WINDOWS STARTED TO LOAD FOR

          3   THE FIRST TIME?

          4   A.  NONE.

          5   Q.  WERE OEM'S PERMITTED TO HAVE AN ICON ON THE DESKTOP THAT

          6   WOULD CHANGE THE DEFAULT SHELL AFTER THE FIRST BOOT FROM THE

          7   WINDOWS DESKTOP TO ANYTHING OF THE OEM'S CHOOSING?

          8   A.  I BELIEVE THEY WERE PERMITTED TO DO THAT, YES.

          9   Q.  AND WERE THEY PERMITTED TO PROMOTE THAT OPTION TO THEIR

         10   CUSTOMERS?

         11   A.  YES, THEY WERE.

         12   Q.  AND DO YOU KNOW WHETHER SOME OEM'S TOOK ADVANTAGE OF

         13   THAT OPTION?

         14   A.  I DON'T KNOW WHETHER ANYBODY TOOK ADVANTAGE OF IT IN

         15   QUITE THE EXTREME FORM, BUT CERTAINLY THERE WERE ALTERNATIVE

         16   SHELLS PROMOTED.

         17   Q.  NOW, PROFESSOR FISHER HAS TESTIFIED THAT MICROSOFT HAS

         18   BEEN FORECLOSING CHOICE BY NOT LETTING OEM'S DELETE THE

         19   ICON.

         20             MR. LACOVARA:  AND, YOUR HONOR --

         21             THE COURT:  BY WHAT?

         22             MR. LACOVARA:  DELETING THE INTERNET EXPLORER

         23   ICON.

         24             AND WHAT I'D LIKE TO DO NOW, FOR THE CONVENIENCE

         25   OF EVERYBODY, IS HAND TO THE COURT AND TO THE WITNESS ONE OF
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          1   THESE HEAVY BOUND VOLUMES.  THAT'S ALL OF DR. FISHER'S

          2   TESTIMONY FROM BOTH JANUARY AND FROM THE REBUTTAL CASE.

          3   I'LL JUST HAND THEM UP AT THIS POINT.  IT WILL JUST MAKE

          4   REFERENCE EASIER FOR THE NEXT DAY OR TWO.

          5             AND WHILE THAT'S BEING HANDED OUT, I'D ASK MY

          6   COLLEAGUE, MR. ADAMS, TO DISPLAY THE JANUARY 7 A.M.

          7   TRANSCRIPT AT PAGE -- FROM PAGE 27, LINE 11, TO PAGE 28,

          8   LINE 3.

          9   BY MR. LACOVARA:

         10   Q.  AND I'D LIKE TO ASK YOU, DEAN SCHMALENSEE, ABOUT BOTH

         11   ASPECTS OF PROFESSOR FISHER'S SOLILOQUY HERE, THE FIRST

         12   BEING THE REFERENCE TO HENRY FORD.  HE SAYS, "IF HENRY FORD

         13   HAD HAD A MONOPOLY, WE'D ALL BE DRIVING BLACK CARS.  THE

         14   CUSTOMER COULD HAVE ANY CAR HE WANTS SO LONG AS IT'S BLACK."

         15             DO YOU THINK THAT THAT COMPARISON IS AN APT ONE IN

         16   TERMS OF THE PROVISION IN THE WINDOWS LICENSE THAT SAYS THAT

         17   OEM'S CANNOT DELETE THE IE ICON FROM THE DESKTOP?

         18   A.  NO.  THE BETTER COMPARISON WOULD BE THAT HENRY FORD

         19   SAID -- I ASSUME FORD STILL SAYS THAT YOU CAN'T TAKE OUT THE

         20   HEADLIGHTS AND STILL CALL IT A FORD.

         21   Q.  AND WHO ARE THE PEOPLE THAT THE FORD DEALERS SAY CAN'T

         22   DO THAT?

         23   A.  THE DEALERS, SORRY.  EXCUSE ME.  THE USER, THE FORD

         24   CUSTOMER, CAN TAKE OUT THE HEADLIGHTS AND CALL IT A FORD,

         25   BUT A FORD DEALER CAN'T.
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          1   Q.  AND HAS MICROSOFT EVER RESTRICTED A CONSUMER'S ABILITY

          2   TO REMOVE THE IE ICON FROM THE DESKTOP?

          3   A.  NO.  THERE ARE A NUMBER OF WAYS TO DO IT.  IT'S A

          4   TWO-CLICK OPERATION.

          5   Q.  AND IT REMAINS A TWO-CLICK OPERATION IN WINDOWS 98?

          6   A.  THAT'S MY UNDERSTANDING.

          7   Q.  AND IT REMAINS A TWO-CLICK OPERATION EVEN THOUGH

          8   PROFESSOR FISHER SAYS MICROSOFT HAS WON THE BROWSER WAR?

          9   A.  APPARENTLY, YES.

         10   Q.  NOW, I WON'T READ IT INTO THE RECORD, BUT IF I COULD

         11   TURN YOUR ATTENTION TO THE SCATOLOGICAL JACQUES BREL QUOTE

         12   THAT CONCLUDES THE PAGE ON THE SCREEN THERE, AND ASK YOU

         13   WHETHER YOU THINK THAT THAT IS AN APT IMAGE FOR THE WORLD IN

         14   WHICH WE LIVE BECAUSE OF MICROSOFT'S DEVELOPMENT EFFORTS AND

         15   ITS WINDOWS LICENSE PROVISIONS?

         16   A.  WELL, IF MICROSOFT HADN'T DEVELOPED INTERNET EXPLORER,

         17   THERE WOULD BE A LOT LESS CHOICE THAN THERE IS NOW.  AND, IN

         18   FACT, NOW THERE IS A GREAT DEAL OF BROWSER CHOICE.  BOTH

         19   INTERNET EXPLORER AND NETSCAPE'S NAVIGATOR PRODUCT ARE ALIVE

         20   AND WELL.  SO IT'S -- THE QUOTE REFERS TO PEOPLE'S DESIRES.

         21   I CAN'T SPEAK TO PEOPLE'S DESIRES, BUT IT IS A MULTICOLORED

         22   WORLD.

         23             MR. LACOVARA:  YOUR HONOR, THIS IS A CONVENIENT

         24   TIME FOR A BREAK.  I'M ABOUT TO MOVE TO A SEPARATE SUBJECT.

         25             THE COURT:  ALL RIGHT.
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          1             (RECESS WAS TAKEN.)

          2             (AFTER RECESS.)

          3             MR. LACOVARA:  YOUR HONOR, AT THIS TIME, I HAVE

          4   HAD A CHANCE TO CONFER AGAIN WITH MR. BOIES, AND I WOULD AT

          5   THIS TIME OFFER DEFENDANT'S EXHIBIT 2750, WHICH WE DISCUSSED

          6   EARLIER THIS MORNING.

          7             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          8             THE COURT:  DEFENDANT'S 2750 IS ADMITTED.

          9                                   (WHEREUPON, DEFENDANT'S

         10                                   EXHIBIT NUMBER 2750 WAS

         11                                   RECEIVED IN EVIDENCE.)

         12   BY MR. LACOVARA:

         13   Q.  JUST TO FOLLOW UP ON A SUBJECT WE TALKED ABOUT A FEW

         14   MOMENTS AGO, DEAN SCHMALENSEE, I'D ASKED YOU WHETHER YOU

         15   THOUGHT THAT MICROSOFT'S ACTIONS HAVE BENEFITTED ISV'S OVER

         16   THE COURSE OF THE LAST FEW YEARS.

         17             LET ME JUST ASK YOU, DO YOU THINK THAT ISV'S, OR

         18   BASED ON YOUR ANALYSIS, DO YOU BELIEVE THAT ISV'S WOULD HAVE

         19   OR COULD HAVE DERIVED THE SAME BENEFITS THAT THEY DERIVED

         20   FROM DEVELOPING TO WINDOWS HAD THEY CHOSEN TO DEVELOP TO

         21   NETSCAPE NAVIGATOR?

         22   A.  AS WAS MENTIONED EARLIER, NETSCAPE NAVIGATOR DIDN'T,

         23   OVER THAT PERIOD, OFFER THE SAME FUNCTIONALITY TO ISV'S, OR

         24   EVEN COMPARABLE FUNCTIONALITY THAT INTERNET EXPLORER DID.

         25   NETSCAPE EXPOSED A FEW API'S, WHICH PRIMARILY PERMITTED
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          1   DEVELOPERS TO WRITE PRODUCTS THAT ENHANCED THE PERFORMANCE

          2   OF NETSCAPE'S PRODUCTS, SO-CALLED PLUG-INS.  BUT THEY

          3   COULDN'T HAVE DEVELOPED THE SORT OF WEB-CENTRIC APPLICATIONS

          4   OR USED THE KIND OF FUNCTIONALITY THAT THEY USED IN INTERNET

          5   EXPLORER WITH NAVIGATOR.  IT WASN'T THERE.  IT WASN'T

          6   OFFERED.  IT WASN'T COMPONENTIZED.

          7   Q.  LET ME TURN YOUR ATTENTION NOW TO A SLIGHTLY DIFFERENT

          8   SUBJECT, WHICH IS WHAT THE PLAINTIFFS AND THEIR ECONOMISTS

          9   HAVE SAID ABOUT CONSUMER WELFARE.  AND COULD YOU SUMMARIZE

         10   FOR ME, FIRST, YOUR UNDERSTANDING OF WHAT THE PLAINTIFF AND

         11   THEIR ECONOMISTS SAY MICROSOFT SHOULD HAVE DONE TO AVOID,

         12   FOR WANT OF A BETTER PHRASE, BEING ANTI-COMPETITIVE?

         13   A.  WELL, IT'S A LITTLE HARD TO BE PRECISE, BUT I THINK THEY

         14   BELIEVE THAT MICROSOFT SHOULD HAVE DEVELOPED INTERNET

         15   EXPLORER, NOT AS A PART OF THE OPERATING SYSTEM, BUT AS A

         16   STAND-ALONE APPLICATION -- MADE A DIFFERENT SET OF DESIGN

         17   CHOICES.  I BELIEVE THEY ARGUE IT SHOULD HAVE SOLD IT FOR A

         18   POSITIVE PRICE.  AND I AM NOT SURE WHAT ARRANGEMENTS IT

         19   COULD HAVE MADE TO DISTRIBUTE IT, BUT I THINK THAT IS THE

         20   CORE OF THE ARGUMENT.

         21   Q.  NOW, IN THINKING ABOUT THE PLAINTIFFS' ARGUMENT AND THE

         22   ARGUMENT OF THEIR EXPERTS, HAVE YOU COMPARED THE WORLD THAT

         23   EXISTS TODAY TO THE WORLD THAT WOULD HAVE EXISTED HAD THE

         24   PLAINTIFFS AND THEIR ECONOMISTS HAD THEIR WAY?

         25   A.  TO THE EXTENT I HAVE BEEN ABLE TO, I HAVE LOOKED
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          1   PARTICULARLY CLOSELY AT PLAINTIFFS' ECONOMISTS'S

          2   COMPARISONS, BUT, YES, I HAVE INVESTIGATED THAT ISSUE.

          3   Q.  AND, IN YOUR EXPERIENCE, IS THAT A STANDARD WAY FOR

          4   ECONOMISTS TO GAUGE CONSUMER WELFARE -- TO COMPARE THE

          5   ACTUAL WORLD AND THE "BUT FOR" WORLD?

          6   A.  THAT'S THE ONLY WAY.  THE QUESTION IS HOW WOULD THINGS

          7   HAVE BEEN DIFFERENT BUT FOR THE ACTIONS COMPLAINED OF, AND

          8   IN THAT ALTERNATIVE "BUT FOR" WORLD, WOULD CONSUMERS BE

          9   BETTER OFF.  THAT IS THE ONLY WAY TO ANALYZE THE QUESTION OF

         10   INJURY.

         11   Q.  AND IN THE COURSE OF YOUR EXPERIENCE, DEAN SCHMALENSEE,

         12   HAVE YOU FOUND IT STANDARD FOR PLAINTIFFS IN ANTITRUST CASES

         13   TO SPECIFY HOW THE WORLD WOULD HAVE BEEN DIFFERENT --

         14   INDEED, BETTER -- FOR CONSUMERS, BUT FOR THE ACTIONS

         15   COMPLAINED OF?

         16   A.  PLAINTIFFS DO A VARIETY OF THINGS IN ANTITRUST CASES,

         17   BUT I WOULD CHARACTERIZE THAT AS BEST PRACTICE, YES.

         18   Q.  AND HAVE YOU PREPARED AN EXHIBIT THAT SUMMARIZES THE

         19   MANNER IN WHICH YOU HAVE ANALYZED THIS COMPARISON BETWEEN

         20   THE ACTUAL WORLD AND THE PLAINTIFFS' WORLD?

         21   A.  YES.

         22             MR. LACOVARA:  AT THIS TIME, YOUR HONOR, I WOULD

         23   ASK THAT DEAN SCHMALENSEE BE SHOWN DEFENDANT'S EXHIBIT 2754.

         24   BY MR. LACOVARA:

         25   Q.  AND I WOULD ASK YOU, SIR, WHETHER IT IS THE EXHIBIT THAT
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          1   YOU HAVE PREPARED TO SUMMARIZE YOUR CONCLUSIONS IN THE AREA

          2   WE HAVE JUST BEEN DISCUSSING.

          3   A.  YES, IT IS.

          4             MR. LACOVARA:  AT THIS TIME, YOUR HONOR, I WOULD

          5   OFFER DEFENDANT'S EXHIBIT 2754.

          6             MR. BOIES:  OBJECTION, YOUR HONOR.  I DON'T THINK

          7   THIS ACCURATELY STATES WHAT IT PURPORTS TO STATE.  IT

          8   CERTAINLY DOESN'T ACCURATELY STATE WHAT IS REFERRED TO HERE

          9   AS "PLAINTIFFS' WORLD."  I ALSO DO NOT BELIEVE THAT IT

         10   ACCURATELY STATES THE ACTUAL WORLD.  I SEE NO BASIS FOR THIS

         11   AT ALL.

         12             MR. LACOVARA:  THAT TO ME, YOUR HONOR,

         13   SOUNDS LIKE --

         14             THE COURT:  WELL, DEAN SCHMALENSEE IS PREPARED TO

         15   VOUCH FOR IT.  AND I AM GOING TO LEAVE IT TO YOU ON

         16   CROSS-EXAMINATION TO DEMONSTRATE ITS FALLACIES.

         17             2754 IS ADMITTED.

         18                                   (WHEREUPON, DEFENDANT'S

         19                                   EXHIBIT NUMBER 2754 WAS

         20                                   RECEIVED IN EVIDENCE.)

         21             MR. LACOVARA:  THANK YOU.

         22   BY MR. LACOVARA:

         23   Q.  DEAN SCHMALENSEE, COULD YOU WALK THE COURT THROUGH THE

         24   EXHIBIT, STARTING FIRST WITH HOW YOU SET THIS UP AND THEN

         25   FOCUS ON BROWSER PRICE TO BEGIN?
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          1             WHAT ARE WE LOOKING AT HERE AND HOW DOES THE

          2   BROWSER PRICE LINE FIT INTO THAT?

          3   A.  WELL, WE'RE LOOKING AT, IN SUMMARY FORM, A NUMBER OF

          4   CHARACTERISTICS OF THE WORLD AS WE EXPERIENCE IT, AND WE'RE

          5   COMPARING THOSE TO WHAT WE HEAR FROM PLAINTIFFS' ECONOMISTS

          6   ABOUT HOW THE WORLD WOULD HAVE BEEN -- WHAT THE WORLD WOULD

          7   HAVE BEEN LIKE.

          8             IT'S NOT A FULL SPECIFICATION OF THAT "BUT FOR"

          9   WORLD, BUT THE ATTEMPT IS TO PROVIDE WHAT INFORMATION WE

         10   HAVE ABOUT PLAINTIFFS' VIEWS OF THAT ALTERNATIVE WORLD.

         11             SO IN THE BROWSER PRICE LINE, FOR INSTANCE,

         12   INTERNET EXPLORER, NETSCAPE NAVIGATOR AND OTHER BROWSERS ARE

         13   AVAILABLE FOR A ZERO PRICE IN THE ACTUAL WORLD.  IN THE

         14   "BUT FOR" WORLD, PROFESSOR FISHER SAYS THEY WOULD BE

         15   AVAILABLE AT A PRICE MORE THAN ZERO.  SO WE KNOW THAT IN

         16   PLAINTIFFS' ALTERNATIVE WORLD, THE PRICE OF BROWSING

         17   SOFTWARE WOULD BE HIGHER, FOR INSTANCE.

         18   Q.  IN THE SECOND ONE, YOU TALK ABOUT PLATFORM PRICE.  TO

         19   WHAT ARE YOU REFERRING THERE?

         20   A.  THE PRICE OF THE WINDOWS PLATFORM -- THE WINDOWS

         21   PRODUCT.

         22   Q.  JUST SO IT'S CLEAR, YOU HAVE $65 THERE.  IS THAT THE

         23   ACTUAL CURRENT PRICE OF WINDOWS 98 TO OEM'S?

         24   A.  NO.  THIS APPEARS, BY CONVENTION, TO BE THE PRICE USED

         25   IN OPEN SESSION.  THE ACTUAL PRICE IS SOMEWHAT -- THE
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          1   AVERAGE PRICE TO OEM'S IS SOMEWHAT LOWER.

          2   Q.  AND CAN YOU TELL ME WHAT YOU'RE COMPARING ON THE

          3   PLATFORM PRICE LINE?

          4             MR. BOIES:  YOUR HONOR, MAY WE APPROACH THE BENCH?

          5             THE COURT:  SURE.

          6             (AT THE BENCH.)

          7             MR. BOIES:  I THINK IT'S APPROPRIATE FOR THEM TO

          8   USE AN AVERAGE PRICE, IF THAT'S WHAT THEY WANT TO DO, IN THE

          9   PUBLIC SESSION.  I DON'T THINK IT'S APPROPRIATE FOR HIM TO

         10   GET ON THE WITNESS STAND AND SAY, "THIS IS HIGHER THAN THE

         11   ACTUAL PRICE, AND I CAN'T TELL YOU WHAT THE ACTUAL PRICE IS,

         12   BUT I AM GOING TO TELL YOU IN OPEN SESSION THAT THE ACTUAL

         13   PRICE IS LOWER."

         14             I DON'T THINK THAT THAT IS ACCURATE, FOR ONE

         15   THING.  I DON'T THINK IT'S THE TRUTH, BUT IN ADDITION TO

         16   THAT, THERE IS NO BASIS FOR IT AND I CAN'T CROSS-EXAMINE IT

         17   ON THE PUBLIC RECORD.

         18             I THINK THAT WE HAVE GONE PROBABLY FARTHER THAN WE

         19   SHOULD HAVE IN TERMS OF CLOSING THINGS AT MICROSOFT'S

         20   REQUEST, BUT I HAVE BEEN PATIENT WITH THAT.  I KNOW THE

         21   COURT HAS, TOO, BUT I THINK FOR HIM TO GET ON THE STAND AND

         22   SAY, "THE ACTUAL PRICE IS LOWER THAN THIS, BUT I AM NOT

         23   GOING TO TELL YOU WHAT IT IS IN THE PUBLIC SESSION" -- I

         24   DON'T THINK THAT IS AN APPROPRIATE USE OF THIS BACK AND

         25   FORTH TO CLOSE IN OPEN SESSION.
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          1             THE COURT:  ARE YOU PREPARED TO WAIVE

          2   CONFIDENTIALITY FOR PURPOSES OF CROSS-EXAMINATION?

          3             MR. LACOVARA:  NO.  I'D SAY ONLY, YOUR HONOR, THAT

          4   THE $65 IS EXACTLY THE PRICE THAT PROFESSOR FISHER USED IN

          5   OPEN SESSION.  AND I BELIEVE HE SAID THAT IT WAS NOT THE

          6   ACTUAL PRICE EITHER AND THAT HE WAS USING A CONSERVATIVE

          7   PRICE.  I THINK THAT WAS HIS TESTIMONY.

          8             MR. BOIES:  I THINK HE SAID HE WAS USING IT

          9   BECAUSE THAT IS WHAT PROFESSOR SCHMALENSEE HAD USED.  AND I

         10   DIDN'T OBJECT TO YOUR PUTTING THIS IN.  I DIDN'T OBJECT TO

         11   YOUR USING THIS AS THE APPROXIMATE PRICE OR AN AVERAGE

         12   PRICE.  WHAT I AM OBJECTING TO IS HE IS NOW TESTIFYING THAT

         13   THE RIGHT PRICE IS LOWER THAN THIS.

         14             MR. LACOVARA:  HE'S NOT TALKING ABOUT --

         15             MR. BOIES:  THAT'S WHAT HE JUST SAID.

         16             MR. LACOVARA:  I ASKED HIM THE QUESTION AS TO THE

         17   AVERAGE PRICE TO MAJOR OEM'S.  THERE IS NO QUESTION THAT IT

         18   IS LOWER.  IN FACT, THAT FACT -- NOT THE MAGNITUDE OF THE

         19   DIFFERENCE, BUT THE FACT THAT THE AVERAGE PRICE TO MAJOR

         20   OEM'S IS LOWER THAN 65 HAS BEEN WIDELY REPORTED IN THE TRADE

         21   PRESS AND, IN FACT, WAS BEING CHATTED ABOUT BY YOUR

         22   COLLEAGUES IN THE HALL JUST NOW.

         23             MR. BOIES:  BUT THERE ARE LOTS OF THINGS THAT ARE

         24   WIDELY TALKED ABOUT IN THE TRADE PRESS THAT WE HAVE, AT YOUR

         25   REQUEST, SEALED IN THIS CASE.
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          1             WHAT I AM COMPLAINING ABOUT IS HIM NOW SAYING

          2   SOMETHING IN OPEN COURT THAT I CAN'T CROSS-EXAMINE IN OPEN

          3   COURT.  IF HE HAD STUCK WITH HIS CHART -- AND IF YOU WANT TO

          4   USE THIS AS YOUR APPROXIMATE PRICE, OR IF YOU WANT TO USE A

          5   DIFFERENT PRICE AS YOUR APPROXIMATE PRICE AND PUT IT IN IN

          6   THE OPEN SESSION, THAT'S UP TO YOU, BUT WHAT I AM OBJECTING

          7   TO IS HIS COMING IN HERE AND SAYING THE ACTUAL PRICE IS

          8   ACTUALLY LOWER THAN THIS, AND I AM NOT SURE HIS TESTIMONY

          9   WAS LIMITED TO MAJOR OEM'S, ALTHOUGH YOU MAY BE RIGHT ABOUT

         10   THAT.  WHETHER IT'S SO LIMITED OR NOT, MY PROBLEM IS HIS

         11   SAYING, "THIS IS LOWER -- THE ACTUAL PRICE IS LOWER THAN

         12   THIS," WITHOUT ANY BOUNDS AS TO HOW MUCH LOWER AND WITHOUT

         13   ANY ABILITY ON MY PART TO CROSS-EXAMINE IN OPEN SESSION.

         14             MR. LACOVARA:  OKAY.

         15             THE COURT:  I WILL SUSTAIN THE OBJECTION TO THE

         16   QUESTION UNLESS YOU ARE PREPARED TO WAIVE CONFIDENTIALITY

         17   WITH RESPECT TO CROSS-EXAMINATION.

         18             MR. LACOVARA:  NO, YOUR HONOR.  ALL I WAS TRYING

         19   TO ELICIT WAS THE $65 NUMBER IS AN APPROXIMATION.

         20             THE COURT:  WELL, LET'S LEAVE IT AT THAT.

         21             MR. LACOVARA:  THAT'S FINE.

         22             THE COURT:  ALL RIGHT.

         23             INCIDENTALLY, GENTLEMEN, I HOPE THAT YOU ARE

         24   PREPARED AND YOU UNDERSTAND THAT IF AND WHEN I AM

         25   PUBLISHING FINDINGS OF FACT IN THIS CASE, TO THE EXTENT THAT
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          1   I FIND IT NECESSARY TO USE MATERIAL IN CLOSED SESSION, IT'S

          2   GOING TO BECOME PART OF THE PUBLIC RECORD.

          3             MR. BOIES:  WE UNDERSTAND THAT, YOUR HONOR.

          4             THE COURT:  DOES EVERYBODY UNDERSTAND THAT?

          5             MR. WARDEN:  WE UNDERSTAND THAT, ABSENT SOME TRULY

          6   EXCEPTIONAL SHOWING, THAT WOULD HAVE TO BE THE CASE UNDER

          7   THE LAW.

          8             THE COURT:  THAT'S TRUE.

          9             MR. WARDEN:  AND I ASSUME THAT IF YOUR HONOR

         10   DETECTS SOMETHING THAT YOU THINK MIGHT BE TRULY EXCEPTIONAL,

         11   WE'LL GET A LITTLE --

         12             THE COURT:  ALL I WANT YOU TO UNDERSTAND IS THAT

         13   NOBODY SHOULD PROCEED UPON THE ASSUMPTION THAT IS FOREVER

         14   FORECLOSED FROM PUBLIC INSPECTION.

         15             MR. LACOVARA:  WE UNDERSTAND THAT.

         16             THE COURT:  OKAY.

         17             MR. WARDEN:  YOU MADE THAT CLEAR.

         18             THE COURT:  ALL RIGHT.

         19             MR. LACOVARA:  THANK YOU.

         20             (IN OPEN COURT.)

         21             THE COURT:  DO YOU WANT TO REPHRASE YOUR QUESTION,

         22   MR. LACOVARA?

         23             MR. LACOVARA:  SURE.  I THINK I WILL HAVE TO

         24   BECAUSE I CAN'T REMEMBER WHAT IT WAS.

         25   BY MR. LACOVARA:
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          1   Q.  THE NUMBER, $65, DEAN SCHMALENSEE -- YES OR NO, IS THAT

          2   AN APPROXIMATION?

          3   A.  THAT IS AN APPROXIMATION, MR. LACOVARA.

          4   Q.  AND COULD YOU EXPLAIN, GOING NO FURTHER INTO THE TERMS

          5   OF THE DETAILS OF WHAT THE NUMBER IS -- CAN YOU EXPLAIN WHAT

          6   YOU ARE ATTEMPTING TO CONTRAST IN THE PLATFORM PRICE ROW OF

          7   THIS EXHIBIT?

          8   A.  YES.  ALL THAT THAT LINE BASICALLY IS INTENDED TO MAKE

          9   PLAIN IS THAT PLAINTIFFS' EXPERTS HAVE NEVER SAID WHETHER

         10   THE PRICE OF A PLATFORM -- OF THE PLATFORM WOULD BE HIGHER

         11   OR LOWER IN THEIR "BUT FOR" WORLD.

         12   Q.  AND WHEN YOU TALK IN THE NEXT ROW ABOUT "PLATFORM

         13   ENTRY," CAN YOU EXPLAIN WHAT YOU MEAN WHEN YOU HAVE

         14   IDENTIFIED THREE ENTITIES IN THE "ACTUAL WORLD" COLUMN AND

         15   WHAT YOU HAVE CONTRASTED THAT WITH?

         16   A.  WELL, AGAIN, IN THE ACTUAL WORLD, WE HAVE PLATFORM

         17   COMPETITION.  WE HAVE COMPANIES INVESTING IN ALTERNATIVE

         18   PLATFORMS.  WE HAVE THE EMERGENCE OF JAVA, LINUX, AOL AND

         19   OTHERS.  AND IN THE "BUT FOR" WORLD, IN THIS RESPECT, ALL WE

         20   HAVE IS PROFESSOR FISHER'S -- ON THE ISSUE OF PLATFORM

         21   ENTRY, ALL WE HAVE IS PROFESSOR FISHER'S STATEMENT THAT --

         22   JUST TO READ IT -- "I DON'T THINK THAT IN THE PAST TWO YEARS

         23   THAT [ENTRY OF A NEW OPERATING SYSTEM] WOULD NECESSARILY

         24   HAVE HAPPENED."

         25             THAT IS TO SAY THERE IS NO ASSERTION, THAT I HAVE
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          1   SEEN BY PLAINTIFFS, THAT THERE WOULD BE MORE PLATFORM

          2   COMPETITION IN THE "BUT FOR" WORLD.

          3   Q.  NOW, PROFESSOR FISHER DID TESTIFY ON JUNE 3RD THAT HE

          4   WAS OF THE OPINION THAT, IN THE FUTURE, HE THOUGHT THERE

          5   WOULD HAVE BEEN, OR IT IS LIKELY THAT THERE WOULD HAVE BEEN

          6   MORE ENTRY.  HAVE YOU SEEN ANY EVIDENCE OR ANALYSIS THAT

          7   SUPPORTS THAT ASSERTION OF OPINION?

          8   A.  HE TALKED ABOUT, AS I RECALL, OPERATING SYSTEM ENTRY.

          9   AND I HAVEN'T SEEN ANALYSIS THAT SUPPORTS THAT OPINION.  IN

         10   FACT, IT WAS ARGUED THAT IN THE "BUT FOR" WORLD, THE

         11   OPERATING SYSTEM WOULD BE -- I THINK, THE PHRASE WAS

         12   COMMODITIZED, I.E., REDUCED SUBSTANTIALLY IN VALUE AND

         13   IMPORTANCE.  AND THAT WOULD NORMALLY, YOU WOULD THINK, LEAD

         14   TO LESS ENTRY, BECAUSE THERE IS LESS TO BE WON FROM ENTRY

         15   INTO SUCH A BUSINESS.

         16   Q.  LET ME SEE IF I --

         17   A.  THERE IS NO ANALYSIS THAT I AM AWARE OF BEYOND THAT.

         18   Q.  LET ME SEE IF I CAN WALK YOU THROUGH THE STEPS THERE SO

         19   IT'S CLEAR, SIR.

         20             CAN YOU GIVE ME, FIRST, YOUR UNDERSTANDING OF WHAT

         21   IT MEANS TO COMMODITIZE THE OPERATING SYSTEM, AS PROFESSOR

         22   FISHER HAS USED THAT TERM?

         23   A.  MY UNDERSTANDING IS THAT IT MEANS TO ESSENTIALLY REDUCE

         24   OR ELIMINATE THE IMPORTANCE OF THE UNIQUE ATTRIBUTES OF A

         25   PARTICULAR SYSTEM -- TO REMOVE, IF YOU WILL, ITS PROPRIETARY
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          1   CHARACTER, TO ESSENTIALLY MAKE IT SOMETHING, IF YOU WILL,

          2   THAT ANYONE CAN PRODUCE.

          3   Q.  AND UNDER PLAINTIFFS' THEORY, WHAT HAPPENS TO THE PRICE

          4   OF THAT COMMODITIZED SOFTWARE?

          5   A.  IT GOES DOWN.

          6   Q.  AND WHAT IS THE PLAINTIFFS' THEORY ABOUT WHAT THAT MEANS

          7   IN TERMS OF NEW ENTRY INTO THE PLATFORM SPACE, AND WHAT DO

          8   YOU HAVE TO SAY ABOUT THAT THEORY?

          9   A.  WELL, I DON'T KNOW THAT PLAINTIFFS HAVE SAID ANYTHING

         10   ABOUT ENTRY INTO THE PLATFORM SPACE.  THEY HAVE TALKED ABOUT

         11   ENTRY INTO OPERATING-SYSTEM SPACE -- INTO OPERATING SYSTEMS.

         12             PROFESSOR FISHER SAYS IN THE LAST TWO YEARS, ENTRY

         13   WOULDN'T HAVE HAPPENED, HE DOESN'T THINK.  HE, ON A NUMBER

         14   OF OCCASIONS, SUGGESTS THAT ENTRY MIGHT BE FACILITATED IN

         15   THE FUTURE BY COMMODITIZATION, BUT CLEARLY NOT IN THE PAST

         16   TWO YEARS.

         17             SO AS FAR AS WHERE WE ARE TODAY, PLAINTIFFS DON'T

         18   SEE ADDITIONAL ENTRY IN PLATFORMS, OR OPERATING SYSTEMS, OR

         19   BOTH.

         20   Q.  AND, SIR, APPLYING YOUR EXPERTISE AND YOUR EXPERIENCE,

         21   DO YOU KNOW OF ANY BASIS FOR THE PROPOSITION THAT

         22   COMMODITIZING THE OPERATING SYSTEM AND MAKING IT A CHEAPER,

         23   FUNGIBLE PRODUCT WOULD PROMOTE ENTRY OR GIVE PEOPLE ADDED

         24   INCENTIVES TO ENTER?

         25   A.  IT WOULD CERTAINLY NOT INCREASE THE INCENTIVE TO ENTER,
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          1   BECAUSE IT REDUCES THE POTENTIAL GAIN FROM SUCCESSFUL ENTRY.

          2   Q.  LET ME TURN YOUR ATTENTION THEN TO THE FINAL ROW, THAT

          3   ENTITLED "NETSCAPE DISTRIBUTION."  AND COULD YOU EXPLAIN TO

          4   THE COURT WHAT THAT IS INTENDED TO SHOW?

          5   A.  WELL, IN 1998, WE HAVE SEEN A NUMBER OF -- NUMBERS IN

          6   THIS RECORD ON NETSCAPE'S DISTRIBUTION.  IN 1998, THE NUMBER

          7   THERE IS, I BELIEVE, A NETSCAPE NUMBER -- THAT THEY

          8   DISTRIBUTED 160 MILLION COPIES, ROUGHLY 1.6 COPIES PER

          9   INTERNET USER IN 1998.  AND PROFESSOR FISHER'S CONTRAST IN

         10   THE "BUT FOR" WORLD IS HE ASSUMES THEY WOULD HAVE

         11   DISTRIBUTED LESS -- FEWER COPIES IN THE "BUT FOR" WORLD THAN

         12   IN THE ACTUAL WORLD.

         13   Q.  NOW, WHAT IS YOUR UNDERSTANDING OF PROFESSOR FISHER'S

         14   TESTIMONY ABOUT THE RELEVANCE OF THE FACT THAT IT IS

         15   UNDISPUTED THAT NETSCAPE DISTRIBUTED 160 MILLION COPIES OF

         16   ITS BROWSING SOFTWARE IN THE LAST CALENDAR YEAR?

         17   A.  I AM SORRY.  WHAT DID HE SAY THE RELEVANCE WAS OR WHAT

         18   DO I THINK THE RELEVANCE IS?

         19   Q.  WHAT IS YOUR UNDERSTANDING OF HIS OPINION AS TO THE

         20   RELEVANCE OF THIS FACT?

         21   A.  WELL, HIS TESTIMONY -- HIS REBUTTAL TESTIMONY DOWNPLAYS

         22   THE RELEVANCE AND SUGGESTS THAT WHAT MATTERS ISN'T COULD

         23   NETSCAPE EASILY PUT COPIES IN PEOPLE'S HANDS, BUT DID PEOPLE

         24   CHOOSE TO USE THOSE COPIES.

         25   Q.  AND, IN THAT REGARD, I WOULD LIKE YOU TO TAKE A LOOK AT
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          1   THE VOLUME OF REBUTTAL TESTIMONY THAT I HAD PLACED BEFORE

          2   YOU EARLIER.

          3             AND I DIRECT THE COURT'S ATTENTION TO THE JUNE 1ST

          4   AFTERNOON TRANSCRIPT AT PAGES 61.  AND I WOULD ASK THAT

          5   LINES 17 THROUGH 24 BE DISPLAYED.

          6             AND DR. FISHER USES THE IMAGE HERE OF "YOU CAN

          7   LEAD A HORSE TO WATER, BUT YOU CAN'T MAKE HIM DRINK" IN

          8   TALKING ABOUT DISTRIBUTION.

          9             I DON'T WANT TO TALK TO YOU NOW ABOUT THE RELATIVE

         10   MERIT OF DISTRIBUTING SOFTWARE BY DIRECT MAIL, BUT COULD YOU

         11   EXPLAIN TO ME YOUR UNDERSTANDING OF THE GENERAL POINT THAT

         12   DR. FISHER APPEARS TO BE ATTEMPTING TO MAKE HERE?

         13   A.  WELL, IT WOULD APPEAR TO BE A DIFFERENT VIEW OF THE ROLE

         14   OF ANTITRUST POLICY THAN I HAVE.  IT SEEMS TO ME TO STICK

         15   WITH THE ANALOGY THAT IT'S THE ROLE OF POLICY TO MAKE SURE

         16   THAT THE HORSE CAN GET TO WATER -- THAT THERE IS THE

         17   ABILITY, TO RETREAT FROM THE ANALOGY FOR A MOMENT, OF

         18   CONSUMERS TO MAKE A CHOICE.

         19             FENCING OFF THE WATER IS EXCLUSION OR FORECLOSURE.

         20   IT'S HARD FOR ME TO UNDERSTAND WHY IT IS THE ROLE OF

         21   ECONOMIC POLICY OR ANTITRUST POLICY TO DETERMINE WHAT PIECE

         22   OF SOFTWARE A CONSUMER CHOOSES TO USE.

         23             THE FACT THAT NETSCAPE CAN OFFER A CHOICE TO

         24   CONSUMERS IS, I BELIEVE, ALL THAT ONE CAN HOPE TO PRODUCE.

         25   ASKING AN ECONOMIST TO DECIDE WHICH CHOICE CONSUMERS COULD
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          1   MAKE IS, I THINK, A BRIDGE TOO FAR.

          2   Q.  WELL, IN A FEW MOMENTS I WOULD LIKE TO ASK YOU SOME

          3   QUESTIONS ON THE SPECIFIC NOTION HERE OF FORECLOSURE OR

          4   ACCESS TO DISTRIBUTION, BUT FOR NOW, LET ME FOLLOW UP ON

          5   WHAT YOU HAVE JUST TESTIFIED TO, DEAN SCHMALENSEE, AND ASK

          6   YOU ABOUT YOUR ANALYSIS OF PROFESSOR FISHER'S TESTIMONY ON

          7   THE SUBJECT OF CONSUMER HARM.

          8             HAVE YOU ATTEMPTED TO REVIEW EVERYTHING THAT

          9   DR. FISHER HAS HAD TO SAY ON THAT SUBJECT IN THIS CASE?

         10   A.  I HAVE READ ALL HIS TESTIMONY, AND I HAVE LOOKED FOR HIS

         11   STATEMENTS ON CONSUMER HARM, YES.

         12   Q.  HAVE YOU READ HIS EXPERT REPORT THAT HE FILED?

         13   A.  ABSOLUTELY.

         14   Q.  HAVE YOU READ THE DECLARATION HE FILED IN SUPPORT OF THE

         15   GOVERNMENT'S MOTION FOR A PRELIMINARY INJUNCTION?

         16   A.  YES.

         17   Q.  AND YOU HAVE READ ALL OF HIS ORAL TESTIMONY, IS THAT

         18   CORRECT?

         19   A.  THAT'S CORRECT.

         20   Q.  NOW, IN ANY OF THE MATERIAL THAT YOU HAVE REVIEWED, HAS

         21   PROFESSOR FISHER PRESENTED ANY QUANTITATIVE EVIDENCE THAT

         22   MICROSOFT'S ACTIONS UP TO THIS POINT HAVE HARMED CONSUMERS

         23   IN ANY WAY?

         24   A.  NO.

         25   Q.  HAS HE PRESENTED ANY QUANTITATIVE OR EMPIRICALLY-BASED
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          1   ANALYSIS THAT SUGGESTS THAT MICROSOFT'S ACTIONS WILL HARM

          2   CONSUMERS IN THE FUTURE?

          3   A.  NO.

          4   Q.  NOW, HE HAS SOME TESTIMONY ABOUT HIS OPINION AS TO HARM

          5   IN THE FUTURE.  ARE YOU FAMILIAR WITH THAT TESTIMONY?

          6   A.  YES.

          7   Q.  AND DO YOU HAVE AN OPINION AS TO THAT TESTIMONY?

          8   A.  THERE IS AN ASSERTION THAT HARM IN THE FUTURE IS LIKELY.

          9   THERE ISN'T -- CERTAINLY ISN'T QUANTITATIVE SUPPORT AND

         10   THERE ISN'T A GREAT DEAL OF ANALYTICAL SUPPORT FOR THAT

         11   ASSERTION.

         12   Q.  OKAY.  NOW, GIVEN THAT IT IS APPEARS TO BE UNDISPUTED

         13   THAT CONSUMERS HAVE NOT BEEN HARMED TO DATE -- LET ME

         14   REPHRASE THAT.

         15             GIVEN THAT IT APPEARS TO BE UNDISPUTED THAT PRICES

         16   HAVE NOT INCREASED AND THAT OUTPUT HAS NOT BEEN CONSTRAINED

         17   TO DATE, DO YOU BELIEVE THAT THERE IS A BASIS FOR PROFESSOR

         18   FISHER TO CONCLUDE THAT CONSUMERS HAVE BEEN HARMED AS OF

         19   THIS MOMENT?

         20             MR. BOIES:  OBJECTION, YOUR HONOR.  THAT IS NOT

         21   UNDISPUTED.  I HAVE NO OBJECTION IF HE WISHES TO PUT IT TO

         22   THE WITNESS, "ASSUME THAT THIS IS TRUE."  BUT THAT IS

         23   CERTAINLY ONE OF THE THINGS THAT IS DISPUTED.

         24             THE COURT:  ALL RIGHT.

         25             MR. LACOVARA:  I MEANT TO REPHRASE TO AVOID THE
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          1   "IT IS UNDISPUTED" FORMULATION.

          2   BY MR. LACOVARA:

          3   Q.  ASSUME THAT THE RECORD IN THIS CASE SUPPORTS THE

          4   PROPOSITION THAT PRICES HAVE NOT INCREASED AS A RESULT OF

          5   THE ACTIONS OF WHICH PLAINTIFFS COMPLAIN, THAT THERE HAS

          6   BEEN NO FORECLOSURE OF DISTRIBUTION OF NETSCAPE'S WEB

          7   BROWSING SOFTWARE -- THEIR ABILITY TO GET IT TO CONSUMERS --

          8   AND THAT THERE HAS BEEN NO CONSTRAINT ON OUTPUT GENERALLY,

          9   OR ENTRY GENERALLY CAUSED BY ANY ACTION COMPLAINED OF.

         10             TAKING THOSE -- ASSUMING THAT THE RECORD WILL

         11   SUPPORT ALL OF THOSE PROPOSITIONS, DEAN SCHMALENSEE, DO YOU

         12   BELIEVE THAT THERE IS ANY BASIS TO CONCLUDE THAT CONSUMERS

         13   HAVE BEEN HARMED BY THE ACTIONS OF WHICH PLAINTIFFS

         14   COMPLAIN?

         15   A.  NO.

         16   Q.  NOW, LET ME TURN YOUR ATTENTION TO A SUBJECT THAT WE

         17   MOVED TO A FEW MOMENTS AGO, AND THAT IS THE SUBJECT OF

         18   FORECLOSURE.  AND I'D LIKE TO TALK TO YOU ABOUT NETSCAPE'S

         19   EFFORTS AND SUCCESS IN DISTRIBUTING ITS BROWSING SOFTWARE.

         20   AND TO BEGIN, I'D LIKE TO ASK THAT A SUMMARY OF SOME

         21   QUOTATIONS FROM THE PLEADINGS AND FROM SOME TESTIMONY BE

         22   PLACED BEFORE THE WITNESS, WHICH I HAVE HAD MARKED AS

         23   DEFENDANT'S EXHIBIT 2781.

         24             MR. LACOVARA:  AND I'D OFFER IT, YOUR HONOR.  IT'S

         25   MERELY A SUMMARY DOCUMENT INTENDED TO ORIENT US FOR A FEW
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          1   QUESTIONS.

          2             MR. BOIES:  NO OBJECTION FOR THAT PURPOSE, YOUR

          3   HONOR.

          4             THE COURT:  DEFENDANT'S 2781 IS ADMITTED.

          5                                   (WHEREUPON, DEFENDANT'S

          6                                   EXHIBIT NUMBER 2781 WAS

          7                                   RECEIVED IN EVIDENCE.)

          8   BY MR. LACOVARA:

          9   Q.  NOW, LET ME TURN YOUR ATTENTION SPECIFICALLY, DEAN

         10   SCHMALENSEE, TO THE LAST QUOTATION FROM THE WRITTEN DIRECT

         11   TESTIMONY OF PROFESSOR FISHER AT PARAGRAPH 214.  COULD YOU

         12   READ THAT INTO THE RECORD, PLEASE?

         13   A.  CERTAINLY.  IT SAYS "MICROSOFT'S RESPONSE WAS TO EXCLUDE

         14   NETSCAPE AND OTHER BROWSER COMPETITORS FROM WHAT MICROSOFT

         15   CONSIDERS TO BE THE TWO MOST IMPORTANT CHANNELS OF

         16   DISTRIBUTION -- OEM'S AND ISP'S."

         17   Q.  NOW, FIRST, BASED ON THE ANALYSIS YOU HAVE DONE AND THE

         18   MATERIALS YOU HAVE REVIEWED PRIOR TO YOUR TESTIMONY TODAY,

         19   DO YOU AGREE WITH THAT STATEMENT THAT MICROSOFT'S ACTIONS

         20   FORECLOSED NETSCAPE FROM IMPORTANT CHANNELS OF DISTRIBUTION?

         21   A.  ABSOLUTELY NOT.

         22   Q.  CAN YOU EXPLAIN WHY YOU'RE OF THE "ABSOLUTELY NOT" VIEW

         23   OF THAT QUESTION?

         24   A.  NETSCAPE -- I CAN GO INTO GREAT DETAIL OR A LITTLE

         25   DETAIL, BUT LET ME DO A SHORT VERSION, WHICH IS THAT
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          1   NETSCAPE ACHIEVED APPRECIABLE DISTRIBUTION THROUGH BOTH

          2   THOSE CHANNELS.  IT DISTRIBUTED ITS PRODUCT THROUGH THEM.

          3   IT WAS CLEARLY NOT FORECLOSED FROM DOING SO.

          4   Q.  HAVE YOU COME TO A VIEW, BASED ON WHAT YOU'VE REVIEWED,

          5   DEAN SCHMALENSEE, AS TO WHETHER NETSCAPE WAS, IN REALITY,

          6   FORECLOSED FROM ANY SIGNIFICANT CHANNEL FOR THE DISTRIBUTION

          7   OF ITS WEB-BROWSING SOFTWARE?

          8   A.  I HAVE SEEN NO EVIDENCE THAT IT WAS FORECLOSED FROM ANY

          9   SIGNIFICANT CHANNEL.  IT USED A WIDE RANGE OF CHANNELS TO

         10   DISTRIBUTE ITS PRODUCT.

         11   Q.  NOW, BEFORE WE GET INTO THE DETAILS OF DISTRIBUTION, I

         12   WANT TO RETURN TO A SUBJECT THAT CAME UP DURING PROFESSOR

         13   FISHER'S REBUTTAL TESTIMONY, NAMELY, THAT OF THE MDC SURVEY

         14   DATA.

         15             AND IT IS CORRECT, IS IT NOT, THAT THE MDC DATA

         16   ARE BASED ON SURVEYS OF HOUSEHOLDS?

         17   A.  THAT'S CORRECT.

         18   Q.  IS IT YOUR UNDERSTANDING THAT MICROSOFT RELIED ON THOSE

         19   SURVEYS IN THE ORDINARY COURSE OF ITS BUSINESS?

         20   A.  YES.  IT PAID FOR THOSE SURVEYS AND RELIED ON THEM.

         21   Q.  DO OTHER FIRMS THAT EITHER DEVELOP OR DISTRIBUTE

         22   WEB-BROWSING SOFTWARE, BASED ON THE MATERIALS YOU'VE

         23   REVIEWED, ALSO RELY ON SURVEY DATA?

         24   A.  YES, AS DO FIRMS IN MANY INDUSTRIES.

         25   Q.  BASED ON YOUR EXPERIENCE, BOTH AS AN ECONOMIST AT M.I.T.
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          1   AND IN YOUR WORK FOR THE FEDERAL GOVERNMENT, DO YOU REGARD

          2   IT AS UNUSUAL FOR BUSINESSES OR PUBLIC ENTITIES TO RELY ON

          3   SURVEY DATA FOR MARKING BUSINESS DECISIONS?

          4   A.  NO.  THE NATIONAL INCOME AND PRODUCT ACCOUNTS ARE BASED

          5   HEAVILY ON SURVEYS.  OTHER DATA ARE.  PRIVATE FIRMS

          6   REGULARLY COMMISSION SPECIAL SURVEYS, TRACKING SURVEYS OF

          7   VARIOUS KINDS.  THIS IS PRETTY STANDARD PRACTICE.

          8   Q.  NOW, DO SURVEYS HAVE MARGINS OF ERROR?

          9   A.  OH, ABSOLUTELY, BECAUSE THEY ARE SAMPLES.

         10   Q.  DO THE MDC SURVEYS HAVE MARGINS OF ERROR?

         11   A.  ABSOLUTELY.

         12   Q.  HAVE YOU CONSIDERED THE MARGINS OF ERROR THAT ARE

         13   INHERENT IN THE MDC SURVEYS IN DECIDING HOW TO USE THOSE

         14   SURVEY DATA?

         15   A.  OF COURSE.  I THINK I INDICATED, IF NOT ORALLY, THEN

         16   CERTAINLY IN MY FILED DIRECT TESTIMONY, THAT ONE REASON WE

         17   WORK WITH QUARTERLY DATA, INSTEAD OF MONTHLY DATA, WAS TO

         18   REDUCE MARGINS OF ERROR AND WAS TO INCREASE SAMPLE SIZE.

         19   SO, OF COURSE, I CONSIDERED THAT ISSUE.

         20   Q.  AND DO THE MARGINS OF ERROR IN THE MDC SURVEYS AFFECT

         21   YOUR CONCLUSIONS IN ANY REGARD WITH RESPECT TO THE ACTUAL

         22   USE YOU MADE OF SURVEY DATA IN THIS CASE?

         23   A.  NO.

         24   Q.  NOW, I WOULD LIKE TO MOVE THROUGH THE VARIOUS

         25   DISTRIBUTION CHANNELS ABOUT WHICH THERE HAS BEEN TESTIMONY
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          1   IN THIS CASE, AND START FIRST WITH THE DOWNLOAD CHANNEL.

          2             PROFESSOR FISHER, I THINK IT'S FAIR TO SAY, HAS

          3   EXPRESSED SOME SKEPTICISM ABOUT THIS CHANNEL.  JUST FOR

          4   PURPOSES OF THE RECORD, IN HIS TESTIMONY ON JANUARY 7TH, THE

          5   AFTERNOON SESSION ON PAGE 38, PROFESSOR FISHER TESTIFIED

          6   THAT DOWNLOAD STATISTICS TEND TO COME IN A FORM THAT MAKES

          7   IT HARD TO BE SERIOUS ABOUT THIS.

          8             IN THE WORK THAT YOU HAVE DONE, HAVE YOU COME TO A

          9   CONCLUSION, DEAN SCHMALENSEE, AS TO WHETHER ONE CAN BE

         10   SUFFICIENTLY SERIOUS TO COME TO A VIEW AS TO WHETHER

         11   DOWNLOADS ARE EFFECTIVE OR INEFFECTIVE AS A DISTRIBUTION

         12   CHANNEL?

         13   A.  ABSOLUTELY.  FIRST -- FOR SEVERAL REASONS.  THE ONE

         14   ADVANTAGE -- ONE ADVANTAGE -- THERE ARE OTHER ADVANTAGES,

         15   BUT ONE IMPORTANT ADVANTAGE OF SURVEY DATA, FOR THE PURPOSES

         16   OF THIS CASE, IS THAT YOU CAN ASK PEOPLE WHERE THEY GOT

         17   THEIR BROWSER.  YOU CAN FIND OUT IF THEY SUCCESSFULLY

         18   DOWNLOADED.  AND THE DATA MAKE CLEAR THAT MANY DID.

         19             SO, FIRST, WE CAN OBSERVE WHETHER THEY, CONSUMERS,

         20   REPORTED THAT THEY SUCCESSFULLY DID IT, AND A LARGE NUMBER

         21   REPORT THAT THEY DID.

         22             SECOND, YOU CAN LOOK AT THE NETSCAPE INTERNAL

         23   DOCUMENTS, AND PARTICULARLY HERE, THE DUE DILIGENCE

         24   DOCUMENTS IN CONNECTION WITH THE NETSCAPE/AOL MERGER.  IT IS

         25   QUITE APPARENT THAT ALL PARTIES TAKE DOWNLOADS VERY
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          1   SERIOUSLY AND THAT GOLDMAN SACHS REPORTS THE NETSCAPE

          2   DOWNLOAD NUMBERS -- IT DOESN'T SAY YOU SHOULDN'T BELIEVE

          3   THIS BECAUSE, OF COURSE, THIS IS ERRATIC OR UNINFORMATIVE --

          4   REPORTS THE NUMBERS, TAKEN SERIOUSLY BY THE PARTIES.

          5   Q.  NOW, JUST TO FOLLOW UP ON ONE POINT, YOU MENTIONED THE

          6   MDC SURVEYS.  DO THE MDC SURVEY DATA THAT YOU HAVE USED

          7   REFER TO DOWNLOAD ATTEMPTS OR DOWNLOAD THAT RESULTED IN A

          8   SUCCESSFUL INSTALLATION OF THE SOFTWARE ON THE MACHINE?

          9   A.  WELL, IT'S NOT QUITE EITHER ONE, MR. LACOVARA.  PEOPLE

         10   ARE ASKED WHAT THEIR MAIN BROWSER IS AND HOW DID THEY GET

         11   IT.  SO IT'S NOT JUST SUCCESSFUL DOWNLOADS.  IT'S SUCCESSFUL

         12   DOWNLOADS THAT ARE USED AS THE PRIMARY BROWSER.  THERE ARE

         13   UNDOUBTEDLY OTHER BROWSERS THAT WERE SUCCESSFULLY DOWNLOADED

         14   AND NOT USED AS THE PRIMARY BROWSER.

         15             SO IT'S NOT A MEASURE OF SUCCESSFUL DOWNLOADS.

         16   IT'S A MEASURE OF SUCCESSFUL DOWNLOADS THAT ARE USED AS THE

         17   PRIMARY BROWSER.

         18   Q.  AND, DEAN SCHMALENSEE, IS THERE ANY WAY THAT YOU BELIEVE

         19   IT IS POSSIBLE, WITH THE DATA SOURCES THAT YOU'VE LOOKED AT,

         20   TO ESTIMATE THE NUMBER OF PEOPLE WHO'VE DOWNLOADED

         21   NETSCAPE'S WEB-BROWSING SOFTWARE AND THEN DECIDED THAT THEY,

         22   FOR WHATEVER REASON, WOULDN'T USE IT?

         23   A.  I DON'T THINK YOU CAN DO THAT, BASED ON THE DATA THAT

         24   ARE AVAILABLE.

         25   Q.  NOW, DO YOU HAVE AN OPINION AS TO WHETHER DOWNLOADING
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          1   WILL BECOME A MORE OR LESS IMPORTANT CHANNEL FOR THE

          2   DISTRIBUTION OF SOFTWARE, GENERALLY, AND BROWSING SOFTWARE,

          3   SPECIFICALLY, GOING FORWARD, SIR?

          4   A.  IT'S EASY TO ANSWER, ALTHOUGH THE TIMING MAY BE A LITTLE

          5   ELUSIVE.  AS THE INTERNET BECOMES FASTER AND AS WHAT'S BEEN

          6   REFERRED TO IN THIS PROCEEDING AND GENERALLY AS BANDWIDTH

          7   INCREASES, THE TIME REQUIRED TO DOWNLOAD COMPLICATED

          8   SOFTWARE DECREASES.  THAT'S BY DEFINITION.

          9             SO AS THE DOWNLOADING PROCESS BECOMES SIMPLER AND

         10   QUICKER, IT WILL BECOME RELATIVELY MORE IMPORTANT.  THERE

         11   ARE NO COMPARABLE ADVANCES IN OTHER CHANNELS, AT LEAST NOT

         12   READILY APPARENT.  SO THE RELATIVE IMPORTANCE OF DOWNLOAD

         13   CAN BE EXPECTED TO INCREASE AS BANDWIDTH INCREASES.

         14   Q.  AND WHAT IS THE BASIS FOR YOUR OPINION, EVEN IF YOU

         15   CAN'T SAY THE TIME, THAT BANDWIDTH WILL INCREASE IN THE

         16   FUTURE?

         17   A.  OH, THAT'S -- NOT BEING ON MARS, MR. LACOVARA, THIS IS A

         18   GENERAL DISCUSSION ABOUT THE EVOLUTION OF THE INTERNET, THE

         19   EVOLUTION OF COMMUNICATIONS TECHNOLOGY IN THE UNITED STATES,

         20   THE IMPORTANCE OF CABLE AND THE CHANGE IN THE ROLE OF CABLE

         21   PROVIDERS AS PROVIDERS OF BROADBAND SERVICE.  I THINK THAT'S

         22   JUST UNCONTESTED.

         23   Q.  NOW, IN YOUR REVIEW OF THE DOCUMENTS PRODUCED BY AOL AND

         24   NETSCAPE, DID YOU FIND DOCUMENTS THAT INDICATED THAT AOL

         25   VIEWED THE DOWNLOAD CHANNEL AS A VALUABLE CHANNEL FOR THE
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          1   DISTRIBUTION OF NETSCAPE SOFTWARE?

          2   A.  YES.

          3             MR. LACOVARA:  AND I'D LIKE TO PLACE BEFORE THE

          4   WITNESS DEFENDANT'S EXHIBIT 2515, WHICH IS IN EVIDENCE, BUT

          5   UNDER SEAL, YOUR HONOR, EXCEPT FOR SOME LIMITED EXCERPTS.

          6   AND FOR REASONS THAT WILL BE, I THINK, PLAIN TO THE COURT,

          7   THE PAGE I'M DIRECTING THE WITNESS TO, WHICH IS PAGE

          8   N0150022, REMAINS UNDER SEAL AT AOL'S REQUEST.

          9             THE COURT:  YOU SAY IT DOES REMAIN UNDER SEAL?

         10             MR. LACOVARA:  YES, THIS PAGE REMAINS UNDER SEAL,

         11   BUT THE DOCUMENT, 2518, IS ALREADY IN EVIDENCE.

         12             THE COURT:  ALL RIGHT.

         13   BY MR. LACOVARA:

         14   Q.  AND I JUST REFER YOUR ATTENTION, DEAN SCHMALENSEE, TO

         15   THE PAGE WITH THE BATES NUMBER THAT ENDS IN 22.

         16             YOU TESTIFIED, DEAN SCHMALENSEE, THAT YOU HAD SEEN

         17   AOL DOCUMENTS THAT INDICATED THE VALUE THAT AOL WOULD

         18   ATTRIBUTE OR ATTRIBUTES PROSPECTIVELY TO DOWNLOADS OF

         19   NETSCAPE'S SOFTWARE.

         20             MR. BOIES:  MAY WE APPROACH THE BENCH, YOUR HONOR?

         21             THE COURT:  SURE.

         22             (AT THE BENCH.)

         23             MR. BOIES:  MR. LACOVARA INFORMS ME THAT HE IS

         24   GOING TO ASK THE WITNESS WHETHER THIS IS THE DOCUMENT HE

         25   RELIES ON --
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          1             MR. LACOVARA:  THAT'S CORRECT.

          2             MR. BOIES:  -- FOR HIS CONCLUSION THAT AOL VALUED

          3   THE DOWNLOADS.

          4             THE COURT:  THAT'S THE SECOND BULLET POINT UNDER

          5   "MAINTAIN FOCUS"?

          6             MR. BOIES:  "WILLING TO SPEND UP TO (SEALED) PER

          7   DOWNLOAD."

          8             MR. LACOVARA:  THAT NUMBER IS THE NUMBER THAT IS

          9   SEALED.

         10             MR. BOIES:  CAN WE JUST TAKE OFF WHAT I JUST SAID

         11   ABOUT (SEALED)?

         12             THE COURT:  THAT NUMBER IS SEALED.

         13             MR. BOIES:  JUST PUT A BLANK WHERE THAT NUMBER IS.

         14   OKAY?  CAN WE DO THAT IF THE COURT ORDERS?

         15             THE COURT:  YES.  IT'S TO BE SEALED.

         16             MR. BOIES:  OKAY.  THE PROBLEM THAT I HAVE, YOUR

         17   HONOR, IS THAT I DON'T THINK THIS SHOWS A LOT OF VALUE.  I

         18   DON'T THINK THAT THIS REALLY SUPPORTS THE WITNESS'

         19   TESTIMONY, BUT IT'S OBVIOUSLY IMPOSSIBLE FOR ME TO

         20   CROSS-EXAMINE IT IN THE OPEN SESSION.

         21             THE COURT:  WELL, IT'S ONLY THE NUMBER WHICH IS

         22   SEALED.

         23             MR. BOIES:  BUT WHAT DO I SAY TO HIM?  DO I SAY TO

         24   HIM, "ISN'T THAT A VERY SMALL NUMBER"?

         25             THE COURT:  YES, I THINK YOU CAN SAY THAT, AS LONG
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          1   AS IT'S ALL RELATIVE.

          2             MR. BOIES:  ALL RIGHT.  THE PROBLEM I'M HAVING IS

          3   THAT DOCUMENTS ARE BEING USED THAT ARE SEALED TO SUGGEST ON

          4   THE PUBLIC RECORD THAT THEY ESTABLISH SOMETHING THAT I DON'T

          5   REALLY THINK THEY DO ESTABLISH, AND IT MAKES IT VERY

          6   DIFFICULT FOR ME TO CROSS-EXAMINE IT ON THE OPEN SESSION.

          7   SO I THINK THE OPEN-SESSION RECORD ENDS UP BEING NOT AS

          8   ACCURATE AS IT MIGHT BE.

          9             THE COURT:  WELL, WHY DON'T YOU GIVE IT YOUR BEST

         10   SHOT AND SEE WHAT YOU CAN DO USING "SMALL" AND "LARGE" AND

         11   "VERY SMALL" AND "VERY LARGE."

         12             MR. LACOVARA:  AS YOU RECALL, I THINK WE WENT

         13   THROUGH THIS WITH DR. FISHER.  IT'S A BIT OF DANCE, BUT I

         14   KNOW YOU CAN DO IT.

         15             MR. BOIES:  OKAY.  I'LL DO MY BEST.

         16             THE COURT:  WE'LL SEE WHERE WE GO FROM HERE.

         17             MR. BOIES:  THANK YOU.

         18             THE COURT:  ALL RIGHT.

         19             (IN OPEN COURT.)

         20             MR. LACOVARA:  JUST IN CASE THERE'S ANY LACK OF

         21   CLARITY IN MY PRESENTATION, YOUR HONOR, I'VE BEEN TOLD TO

         22   SAY THIS IS DEFENDANT'S EXHIBIT 2518.  I MAY HAVE REFERRED

         23   TO IT BY THE WRONG NUMBER.

         24             THE COURT:  2518.  RIGHT.

         25             MR. LACOVARA:  THANK YOU.
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          1   BY MR. LACOVARA:

          2   Q.  DEAN SCHMALENSEE, THE ONLY QUESTION ON THIS DOCUMENT,

          3   SIR, IS WHETHER THIS IS ONE OF THE DOCUMENTS ON WHICH YOU'VE

          4   RELIED OR TO WHICH YOU REFERRED IN THE QUESTION I ASKED YOU

          5   A FEW MOMENTS AGO, THE QUESTION BEING, HAVE YOU SEEN

          6   DOCUMENTS WHERE AOL ATTRIBUTES A VALUE, PROSPECTIVELY, TO

          7   DOWNLOADS OF NETSCAPE'S WEB-BROWSING SOFTWARE?

          8   A.  YES.

          9   Q.  YOU MAY PUT IT ASIDE, SIR.

         10             NOW, LET'S TURN TO ANOTHER CHANNEL OF

         11   DISTRIBUTION, NAMELY THE OEM CHANNEL.  WAS NETSCAPE

         12   FORECLOSED FROM DISTRIBUTION THROUGH THE OEM CHANNEL?

         13   A.  NO.

         14   Q.  NOW, IN RESPONSE TO A QUESTION I ASKED HIM NOW SOME SIX

         15   MONTHS AGO, PROFESSOR FISHER TESTIFIED THAT HIS BEST

         16   ESTIMATE WAS THAT NETSCAPE WAS BEING DISTRIBUTED ON THE

         17   DESKTOP OF LESS THAN 1 PERCENT OF OEM MACHINES.

         18             DO YOU RECALL THAT TESTIMONY?

         19   A.  I DO, YES.

         20   Q.  WAS THAT FIGURE ACCURATE, SIR?

         21   A.  NO, IT WAS NOT.

         22   Q.  CAN YOU TELL ME WHY YOU BELIEVE THAT FIGURE WAS

         23   INACCURATE?

         24   A.  WELL, THERE ARE TWO CLEAR REASONS.  FIRST, YOU ASKED

         25   HIM, AS I RECALL, WHAT WAS BEING DISTRIBUTED THEN, AT THAT
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          1   TIME.  HE GAVE THE ANSWER HE GAVE.  MY STAFF WENT ON THE WEB

          2   AND EASILY FOUND -- I DON'T KNOW -- DISTRIBUTION AMOUNTING

          3   TO OVER 20 PERCENT -- CERTAINLY WELL ABOVE 2 PERCENT.  BUT

          4   THAT WAS NOT -- IT WASN'T AN EXHAUSTIVE SURVEY.  IT WAS A

          5   QUICK LOOK TO GET AN ORDER OF MAGNITUDE.

          6             SECOND -- THAT RELATED TO THE TIME HE WAS ON THE

          7   STAND.  SECOND, WE HAVE -- I HAVE SEEN DOCUMENTS FROM -- I

          8   THINK THEY'RE FROM, BUT PREPARED BY GOLDMAN SACHS FOR AOL

          9   THAT DISCUSS NETSCAPE'S DISTRIBUTION THROUGH THE OEM

         10   CHANNEL.  PERHAPS THEY ARE AOL DOCUMENTS, BUT, IN ANY CASE,

         11   THEY MENTIONED A MUCH HIGHER FIGURE.  I'M TRYING TO REMEMBER

         12   WHETHER I CAN MENTION THAT FIGURE.

         13   Q.  THAT FIGURE IS IN THE PUBLIC RECORD, SIR.

         14   A.  THEY INDICATED -- THE DOCUMENTS THAT I RECALL INDICATED

         15   THAT NETSCAPE HAD ACHIEVED A 22 PERCENT -- 22 PERCENT

         16   DISTRIBUTION THROUGH THE OEM CHANNEL WITH EFFECTIVELY

         17   MINIMAL EFFORT.

         18   Q.  NOW, DO YOU REGARD IT -- DO YOU REGARD THE FACT THAT

         19   NETSCAPE WAS DISTRIBUTED, WITH MINIMAL EFFORT, AS THE

         20   DOCUMENT SAID, THROUGH 22 PERCENT OF THE OEM CHANNEL, AS

         21   EVIDENCE THAT IT WAS FORECLOSED FROM THE OTHER 78 PERCENT?

         22   A.  NO.  NO, NO, NO.  I WOULD SAY IT WOULD BE AN

         23   IRRESPONSIBLE PIECE OF DUE DILIGENCE IF THEY HAD BEEN, FOR

         24   SOME REASON, PREVENTED FROM WIDER DISTRIBUTION, IF GOLDMAN

         25   HADN'T SAID, "BUT, OF COURSE, THIS IS ALL THAT'S POSSIBLE."
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          1   IN FACT, THERE ARE DISCUSSIONS IN THE VARIOUS DOCUMENTS

          2   ABOUT INCREASING DISTRIBUTION.

          3             SO IT'S NO EVIDENCE OF FORECLOSURE.  THAT'S HOW

          4   THE MARKET WORKED.  IT'S WHAT THEY MANAGED TO ACHIEVE WITH

          5   THE RESOURCES THEY ALLOCATED.

          6   Q.  NOW, DR. FISHER TESTIFIED THAT HIS ESTIMATE HAD BEEN

          7   DERIVED PRIOR TO A DECISION BY COMPAQ TO DISTRIBUTE

          8   NETSCAPE'S WEB-BROWSING SOFTWARE ON ITS PRESARIO LINE OF

          9   MACHINES.  DO YOU REMEMBER THAT TESTIMONY?

         10   A.  YES, I DO.

         11   Q.  AND HE POINTED OUT IN HIS TESTIMONY THIS JUNE THAT

         12   NETSCAPE HAD PAID $700,000 FOR THE PLACEMENT ON COMPAQ.  DO

         13   YOU REGARD THAT TESTIMONY AS EVIDENCE THAT IT WAS DIFFICULT

         14   FOR NETSCAPE TO GET OEM DISTRIBUTION?

         15   A.  NO.  TWO THINGS.  FIRST, I BELIEVE THE COMPAQ

         16   TRANSACTION POSTDATED THE 22 PERCENT DOCUMENT.  SO IT'S NOT

         17   INCLUDED THERE, JUST TO KEEP THINGS CLEAR.

         18             SECOND, AS I RECALL, HIS TESTIMONY HAD TO DO WITH

         19   THE PROVISION BY NETSCAPE TO COMPAQ OF ADVERTISING, WITH A

         20   LIST PRICE, I THINK, OF $700,000, INVOLVING, PRESUMABLY, NO

         21   OUT-OF-POCKET COSTS BY NETSCAPE, BUT, IN ANY CASE, THE LIST

         22   PRICE BEING PROBABLY -- BEING LIKELY AN OVERESTIMATE OF THE

         23   ACTUAL COST TO ANYONE OF THE ADVERTISING IN THE MARKETPLACE.

         24             MOREOVER, THE TESTIMONY WASN'T CLEAR AS TO WHAT

         25   PERIOD THE $700,000 REFERRED TO.  BUT IF IT REFERRED TO A
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          1   YEAR, COMPAQ SOLD -- NOW I AM GOING TO BE STUCK ON THE

          2   NUMBER -- BUT MILLIONS OF UNITS.  AND IF YOU LOOK AT THE

          3   ANNUAL SALES OF THE PRESARIO LINE AND DIVIDE $700,000 BY IT,

          4   YOU GET SOMETHING LIKE 18 CENTS PER UNIT -- SOMETHING ON

          5   THAT ORDER.

          6   Q.  NOW --

          7   A.  A LOW NUMBER.

          8   Q.  IS IT YOUR TESTIMONY THAT THAT IS THE ACTUAL COST OF

          9   DISTRIBUTION OF NETSCAPE THROUGH THE COMPAQ PRESARIO LINE,

         10   THIS 18-CENT FIGURE TO WHICH YOU JUST TESTIFIED?

         11   A.  NO, I'D HAVE TO KNOW MORE ABOUT -- I THINK IT'S AN UPPER

         12   BOUND, BECAUSE I'D HAVE TO KNOW MORE ABOUT THE REAL COST AND

         13   OPPORTUNITY COST OF THAT ADVERTISING.

         14             AND I DON'T KNOW THE DURATION OF THE CONTRACT.  SO

         15   IT'S AN ESTIMATE, BUT I THINK IT'S MORE LIKELY TO BE HIGH

         16   THAN LOW.

         17   Q.  NOW, PROFESSOR FISHER ALSO TESTIFIED THAT NETSCAPE MIGHT

         18   BE FORECLOSED FROM AT LEAST EASY DISTRIBUTION THROUGH THE

         19   OEM CHANNEL BECAUSE OEM'S DIDN'T LIKE TO PUT MORE THAN ONE

         20   ICON FOR ONE CATEGORY OF SOFTWARE ON THE DESKTOP, AND THAT

         21   USERS FOUND THOSE MULTIPLE ICONS CONFUSING.

         22             HAVE YOU THOUGHT ABOUT THAT TESTIMONY AND DO YOU

         23   HAVE AN OPINION AS TO ITS MERIT?

         24   A.  I'VE THOUGHT ABOUT IT, AND I THINK THERE'S OTHER

         25   TESTIMONY TO THAT EFFECT IN THE RECORD.  BUT, YOU KNOW, IF
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          1   YOU LOOK AT WHAT OEM'S DO, THE MAJORITY OR A LARGE NUMBER OF

          2   OEM'S, FOR INSTANCE, PUT THE ENCOMPASS ICON, IN ADDITION TO

          3   THE EXPLORER.  MANY PUT THE NAVIGATOR ICON, AS WE HAVE

          4   DISCUSSED.  MANY PUT THE AOL ICON.

          5             LOTS OF MACHINES -- I DON'T HAVE A PARTICULAR

          6   NUMBER, BUT BASED ON THE DATA I'VE SEEN, IT'S MORE LIKELY

          7   THAN NOT THAT OEM'S WILL HAVE AT LEAST TWO ICONS RELATED TO

          8   INTERNET ACCESS ON THE DESKTOP.  SO OEM'S APPEAR TO BE

          9   WILLING TO DO IT.  WHATEVER THEIR INITIAL RELUCTANCE IS,

         10   THEY DO IT.

         11   Q.  NOW, IN YOUR REVIEW OF THE MATERIALS PRODUCED BY AOL AND

         12   NETSCAPE, DO YOU BELIEVE THAT AOL'S VIEW IS THAT NETSCAPE'S

         13   PROBLEMS -- EXCUSE ME -- THAT THE DEGREE OF NETSCAPE'S

         14   DISTRIBUTION THROUGH THE OEM CHANNEL WAS A FUNCTION OF

         15   ACTIONS BY MICROSOFT?

         16   A.  THERE IS NO MENTION IN THE DOCUMENTS OF ANYTHING THAT

         17   SOUNDS LIKE FORECLOSURE.  THERE IS MENTION OF INCONSISTENT

         18   MARKETING, MINIMAL EFFORT -- FUZZY MARKETING, I THINK, MAY

         19   BE ONE TERM.

         20             THERE IS A LOT OF DISCUSSION BY AOL OF NETSCAPE'S

         21   BUSINESS -- "MISTAKES" IS TOO STRONG -- BUT NETSCAPE'S

         22   BUSINESS DECISIONS IN THIS AREA AND ITS ACTIONS IN THIS AREA

         23   SIMPLY LACKING FORCE.  THERE IS NO MENTION OF MICROSOFT

         24   PREVENTS ANY MORE, OF COURSE.  NOTHING LIKE THAT.

         25             MR. LACOVARA:  YOUR HONOR, I AM ABOUT TO MOVE TO A
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          1   SERIES OF RELATED TOPICS THAT WILL TAKE SOME TIME.  I COULD

          2   START NOW AND CONTINUE, OR WE COULD TAKE LUNCH.  AS THE

          3   COURT PLEASES.

          4             THE COURT:  ALL RIGHT.  WELL, WHY DON'T WE COME

          5   BACK AT 2:00.

          6             MR. LACOVARA:  THANK YOU, YOUR HONOR.

          7             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

          8   FOR LUNCH.)
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