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         1                    P R O C E E D I N G S

         2           THE COURT:  ALL RIGHT, SIR.

         3                     RECROSS-EXAMINATION

         4  BY MR. LACOVARA:

         5  Q.   ONE MORE TIME, DR. FISHER.

         6           DR. FISHER, I WOULD LIKE TO BEGIN WITH SHOWING

         7  YOU A DOCUMENT MR. BOIES SHOWED YOU BEFORE WE BROKE FOR

         8  LUNCH, GOVERNMENT EXHIBIT 1951.  AND IF I COULD ASK THE

         9  JUSTICE DEPARTMENT TO DISPLAY IT.  MR. BOIES QUOTED YOU A

        10  NUMBER OF EXCERPTS OF THIS DOCUMENT.

        11           DO YOU KNOW WHO THE PEOPLE WHO ARE WRITING THIS

        12  DOCUMENT ARE, SIR; THE PEOPLE PARTICIPATING IN THIS

        13  DISCUSSION, AS IT WERE?

        14  A.   I KNOW THEY'RE FROM MICROSOFT.  I HAVE SEEN ONE OF

        15  THEIR NAMES BEFORE.  APART FROM THAT, I DON'T KNOW.

        16  Q.   OKAY.  IF I REPRESENTED TO YOU THAT THEY ARE ALL

        17  MARKETING AND PUBLIC RELATIONS PERSONNEL, WOULD YOU HAVE

        18  ANY BASIS TO DISAGREE WITH THAT CHARACTERIZATION?

        19  A.   NO.

        20  Q.   AND IF I REPRESENTED TO YOU THAT THE EXCERPT THAT

        21  MR. BOIES READ THAT SAYS, "ROB, THIS IS FOR THE TRIAL," IS

        22  A DISCUSSION ABOUT TRIAL PUBLIC RELATIONS AND NOT EVIDENCE

        23  BEING PRESENTED TO THE COURT?

        24  A.   WHERE ARE YOU?

        25  Q.   DO YOU HAVE A BASIS WITH WHICH TO QUARREL?
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         1           IT'S THE MESSAGE FROM MR. MEHDI, RIGHT HERE,

         2  DR. FISHER.

         3           DO YOU SEE IT?

         4  A.   YES.

         5           MR. LACOVARA:  AND IF YOU COULD DISPLAY THE

         6  MESSAGE RIGHT UNDER THAT, PLEASE.

         7  BY MR. LACOVARA:

         8  Q.   THE QUESTION PENDING IS:  WOULD YOU HAVE ANY BASIS TO

         9  QUARREL WITH THE PROPOSITION THAT THAT REFERENCE IS A

        10  REFERENCE TO PUBLIC RELATIONS INFORMATION RATHER THAN

        11  EVIDENCE TO BE PRESENTED TO THE COURT?

        12  A.   NO, I DON'T KNOW.

        13  Q.   OKAY.  AND MR. BOIES DIDN'T READ YOU ALL OF

        14  MR. SHAW'S MESSAGE--SORRY--ALL OF MR. BENNETT'S MESSAGE.

        15  HE SAYS, "FROM MY PERSPECTIVE, I DON'T WANT TO BE

        16  PROACTIVELY TELLING PEOPLE THAT NAVSHARE IS DOING WELL.

        17  WE ARE WINNING BECAUSE WE HAVE BETTER TECHNOLOGY."

        18           DO YOU HAVE ANY BASIS TO DISAGREE WITH THE

        19  PROPOSITION THAT AT LEAST MICROSOFT BELIEVES THAT IT'S

        20  WINNING BECAUSE IT HAS BETTER TECHNOLOGY?

        21  A.   WELL, I DO HAVE SOME BASIS FOR BELIEVING THAT--YES, I

        22  DO HAVE SOME BASIS FOR BELIEVING THAT.  I REFER YOU--AT

        23  LEAST IN THE DAYS--I THINK THIS REFERS TO THE DAYS OF IE 3

        24  WHEN MICROSOFT WAS SUPPOSED TO HAVE TIED TECHNOLOGY, AND I

        25  REFERRED TO THE TESTIMONY OF MR. MYHRVOLD, WHO SAID
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         1  SOMETHING TO THE EFFECT OF WE INSTITUTED THESE

         2  RESTRICTIONS BECAUSE I WAS AFRAID THAT IF WE GAVE PEOPLE A

         3  FREE CHOICE, THEY WOULD CHOOSE NETSCAPE.

         4           NOW, MICROSOFT'S TECHNOLOGY HAS DOUBTLESS

         5  IMPROVED SINCE THEN, AND I THINK WE ALL REALIZE THAT

         6  THAT'S TRUE.  BUT IT IS PLAINLY NOT TRUE THAT WHAT

         7  HAPPENED AND WHAT IS HAPPENING IS DUE ONLY TO THAT,

         8  ALTHOUGH THAT IS, NO DOUBT, A PIECE OF IT.

         9           I SAID AT LENGTH THAT YOU COULD LOOK AT EITHER

        10  PROFESSOR SCHMALENSEE'S CHARTS OR THE ADKNOWLEDGE DATA,

        11  AND WHAT ONE DISCOVERS IS THE BIG EFFECT ON MICROSOFT'S

        12  SHARE OCCURS BEFORE THE SO-CALLED SUPERIOR TECHNOLOGY IS

        13  INTRODUCED.

        14  Q.   AND WHAT DATE DO YOU BELIEVE THE BIG EFFECT BEGINS,

        15  SIR?

        16  A.   IF YOU LOOK AT THE ADKNOWLEDGE DATA--WELL, THE

        17  CHARTS--THERE IS NO POINT IN GUESSING.  THE CHART'S HERE

        18  SOMEWHERE.  YES, IT IS HERE SOMEWHERE.

        19           IF YOU LOOK AT THE AOL LINE IN GOVERNMENT

        20  EXHIBIT 3, THE BIG EFFECT OCCURS IN THE SUMMER OF 1997,

        21  WHICH IS BEFORE THE INTRODUCTION OF IE 4.

        22  Q.   BUT IT'S AFTER--APPROXIMATELY A YEAR AFTER THE

        23  INTRODUCTION OF IE 3 AND SHORTLY AFTER AOL FIRST BEGAN TO

        24  DISTRIBUTE THE COMPARABLE OR SUPERIOR TECHNOLOGY CONTAINED

        25  IN IE 3; IS THAT NOT CORRECT?
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         1  A.   WELL, OF COURSE, IT'S AFTER AOL BEGINS TO DISTRIBUTE

         2  THE TECHNOLOGY.  THAT'S WHAT THAT WAS ABOUT.  MICROSOFT

         3  CONTRACTED WITH AOL AND GOT THEM TO ENTER INTO A

         4  RESTRICTIVE CONTRACT IN WHICH THEY WOULD FORCE-FEED

         5  THEIR--THEY DID, IN FACT, FORCE-FEED THEIR CUSTOMERS IE 3.

         6  THAT'S WHAT'S SHOWN ON THAT GRAPH.

         7  Q.   YES, DR. FISHER, AND ONE OF THE THINGS YOU TOLD ME

         8  YESTERDAY WAS THAT YOU UNDERSTOOD THAT AOL BELIEVED IT WAS

         9  GETTING TECHNOLOGY THAT WAS SUPERIOR TO NETSCAPE'S;

        10  CORRECT, SIR?

        11  A.   AOL, AS I SAID YESTERDAY--IF IT WAS YESTERDAY--

        12  Q.   IT WAS.

        13  A.   OKAY.

        14           --AOL MADE ITS CHOICE BASED ON A NUMBER OF

        15  DIFFERENT FACTORS, AND IT TOOK THE TECHNOLOGY INTO

        16  ACCOUNT.

        17  Q.   OKAY.  THE QUESTION I ASKED WAS MORE SPECIFIC, AND I

        18  WOULD LIKE AN ANSWER TO THAT QUESTION ALONE, WHICH IS THAT

        19  AOL BELIEVED THAT THE TECHNOLOGY IT WAS GETTING WAS

        20  SUPERIOR TO THE TECHNOLOGY IT COULD HAVE LICENSED FROM

        21  NETSCAPE.

        22  A.   FOR CERTAIN PURPOSES, IT BELIEVED IT WAS GETTING A

        23  BETTER DEAL IN TERMS OF THE TECHNOLOGY.  THAT WAS NOT THE

        24  ONLY REASON IT DID IT.

        25  Q.   FINE, SIR.
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         1           MR. LACOVARA:  LET ME ASK THE REPRESENTATIVE OF

         2  THE JUSTICE DEPARTMENT TO MY LEFT TO DISPLAY--OOP, WE

         3  CANNOT DISPLAY GOVERNMENT EXHIBIT 2112 BECAUSE IT'S UNDER

         4  SEAL.

         5  BY MR. LACOVARA:

         6  Q.   BUT COULD YOU--

         7  A.   I COULD.

         8  Q.   --COULD YOU TAKE A LOOK AT GOVERNMENT EXHIBIT 2112.

         9           AND THIS MR. BOIES DESCRIBED RATHER CRYPTICALLY,

        10  BECAUSE THAT'S THE ONLY WAY HE COULD DESCRIBE IT, AS AN

        11  E-MAIL FROM MR. CASE.

        12           MR. BOIES:  MR. LACOVARA, IF YOU ARE MOVING OFF

        13  OF GOVERNMENT EXHIBIT 1951, YOU ASKED THIS MORNING WHETHER

        14  THIS WOULD BE AN ENTIRE MAIL STRING?  WE WERE ABLE TO

        15  CHECK THAT, AND THAT IS THE ENTIRE MAIL STRING.

        16           MR. LACOVARA:  VERY GOOD.  THEN WE WILL NOT BE

        17  BACK TO THE COURT ON THIS DOCUMENT, YOUR HONOR.

        18           THE COURT:  THAT'S GOOD.

        19  BY MR. LACOVARA:

        20  Q.   DO YOU HAVE GOVERNMENT EXHIBIT 2112, DR. FISHER?

        21  A.   YES.

        22  Q.   NOW, I BELIEVE THE QUESTION--AND I'M PARAPHRASING,

        23  AND CORRECT ME IF YOU THINK MY PARAPHRASE IS AT ALL

        24  INACCURATE--MR. BOIES ASKED YOU WHETHER THIS DOCUMENT WAS

        25  CONSISTENT WITH THE PROPOSITION THAT WHAT AOL WAS BUYING
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         1  WAS A PORTAL BUSINESS, AND THAT'S WHERE IT SAW VALUE.  WAS

         2  THAT ESSENTIALLY THE QUESTION THAT WAS ASKED?

         3  A.   YES.

         4  Q.   NOW, I ASKED YOU--AND I BELIEVE THIS WAS

         5  YESTERDAY--IF YOU KNEW WHAT A CONNECTED CLIENT WAS, AND

         6  THE ANSWER WAS YOU DID NOT.

         7  A.   I DIDN'T KNOW IT IN THOSE TERMS, NO.

         8  Q.   BUT YOU UNDERSTAND THAT--YOU NOW UNDERSTAND THAT A

         9  CONNECTED CLIENT IS A PIECE OF CLIENT SOFTWARE THAT

        10  DIRECTS A USER TO A PARTICULAR SERVICE, INCLUDING A PORTAL

        11  SERVICE; CORRECT?

        12  A.   SO YOU INFORMED ME.

        13  Q.   AND DO YOU HAVE ANY REASON TO DOUBT THAT

        14  CHARACTERIZATION?

        15  A.   NO.

        16  Q.   AND DID YOU ASCERTAIN LAST NIGHT WHETHER I'D

        17  ACCURATELY REPRESENTED WHAT A CONNECTED CLIENT WAS?

        18  A.   WELL, I ASSUME YOU DID.  I DIDN'T ASK SPECIFICALLY,

        19  BUT THEY WOULD HAVE PROBABLY TOLD ME IF THEY THOUGHT YOU

        20  GOT IT WRONG.

        21  Q.   NOW, IF YOU LOOK AT THE FIRST PARAGRAPH OF GOVERNMENT

        22  EXHIBIT 2112, I ASK YOU--AND AGAIN, WE ARE SOMEWHAT

        23  CONSTRAINED--WHETHER IT IS A FAIR REPRESENTATION OF THIS

        24  DOCUMENT THAT ONE OF THE THINGS THAT MR. CASE ACKNOWLEDGES

        25  IS THAT THEY'RE BUYING A PORTAL THAT COMES WITH CLIENT
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         1  SOFTWARE ATTACHED.

         2           AND I DIRECT YOU TO THE FIRST LINE OF THAT

         3  PARAGRAPH THAT BEGINS AFTER THE REFERENCE TO THE CITY OF

         4  HOUSTON, AND THEN TO THE PENULTIMATE LINE OF THE SAME

         5  PARAGRAPH.

         6  A.   WELL, I DON'T SEE THAT IT ACTUALLY SAYS THAT.  MAYBE

         7  I'M NOT LOOKING IN THE RIGHT PLACE.

         8  Q.   DOES IT INCLUDE REFERENCES TO THE CLIENT?

         9  A.   YES.

        10  Q.   DOES IT INCLUDE REFERENCES TO THE CLIENT,

        11  PARTICULARLY IN THE FIRST LINE, "COMING WITH THE PORTAL"?

        12  A.   YES.

        13  Q.   NOW, MR. BOIES PLAYED FOR YOU A PORTION OF OR MAYBE

        14  THE ENTIRETY OF MR. CASE'S REDIRECT EXAMINATION DURING HIS

        15  DEPOSITION, OR THE EXAMINATION BY MR. BOIES DURING

        16  DEPOSITION; DO YOU REMEMBER THAT?

        17  A.   YES.

        18  Q.   AND MR. BOIES ASKED MR. CASE WHETHER WHAT AOL THOUGHT

        19  IT WAS BUYING WAS AT LEAST, IN PART, A BROWSER BUSINESS;

        20  DO YOU REMEMBER THAT?

        21  A.   I DO.

        22  Q.   DO YOU KNOW WHETHER THAT TESTIMONY GIVEN BY MR. CASE

        23  IS CONSISTENT WITH STATEMENTS MADE OUTSIDE THE CONTEXT OF

        24  THIS LITIGATION, PARTICULARLY STATEMENTS MADE AT THE TIME

        25  THE DEAL WAS ANNOUNCED?
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         1  A.   WELL, IT CERTAINLY REMAINED CONSISTENT--WELL, LET'S

         2  BACK UP.

         3           APART FROM THE FACT IT IS CONSISTENT WITH WHAT

         4  ECONOMIC ANALYSIS SAYS ABOUT THEIR CHOICE OF BROWSER, IT

         5  IS CONSISTENT WITH STATEMENTS MADE AT THE TIME--AT VARIOUS

         6  TIMES OUTSIDE THIS LITIGATION.

         7           IT IS TRUE, WHEN I TESTIFIED IN JANUARY, YOU

         8  SHOWED ME SOME STATEMENTS FROM AOL--I THINK FROM

         9  AOL--AROUND THE TIME THE THING WAS ANNOUNCED, THAT

        10  SUGGESTED SOMEWHAT OTHERWISE.

        11  Q.   OKAY.  LET ME SHOW YOU ONE OF THOSE STATEMENTS AGAIN

        12  AND SEE IF IT REFRESHES YOUR RECOLLECTION.

        13           MR. LACOVARA:  I WOULD ASK THAT DEFENDANT'S

        14  EXHIBIT 2087, WHICH IS ALREADY IN EVIDENCE, BE PLACED

        15  BEFORE THE WITNESS.

        16  BY MR. LACOVARA:

        17  Q.   I WOULD DIRECT YOUR ATTENTION TO THE THIRD PARAGRAPH

        18  ON PAGE TWO.

        19           MR. LACOVARA:  BECAUSE I REOBTAINED THIS OVER

        20  LUNCH, YOUR HONOR, WE DID NOT HAVE TIME TO IMAGE IT, SO I

        21  SHOULD JUST READ INTO THE RECORD THE PARAGRAPH.

        22           THE COURT:  ALL RIGHT.

        23  BY MR. LACOVARA:

        24  Q.   AND THIS IS MR. CASE TALKING, "WE ALSO PLANNED TO

        25  CONTINUE TO AGGRESSIVELY DEVELOPMENT AND PROMOTE
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         1  NETSCAPE'S BROWSER WHICH IS ONE OF THE KEY DRIVERS OF

         2  VALUE FOR AOL AND FOR THE NETSCAPE BRAND BECAUSE OF THE

         3  BROWSER'S LINK TO NETCENTER."

         4           DO YOU SEE THAT?

         5  A.   YES.

         6  Q.   DO YOU UNDERSTAND THAT TO BE A REFERENCE TO THE

         7  CONNECTED NATURE OF THE NETSCAPE CLIENT?

         8  A.   YES, I ASSUME THAT IS WHAT IT IS.

         9  Q.   AND TAKING THE TOTALITY OF THE DOCUMENTS THAT YOU

        10  HAVE REVIEWED IN CONNECTION WITH YOUR REVIEW OF THE

        11  AOL/NETSCAPE TRANSACTION, WOULD YOU AGREE WITH ME, SIR,

        12  THAT IN VIRTUALLY EVERY DOCUMENT THAT TALKS ABOUT THE

        13  VALUE OF THE PORTAL, NETS--AOL EMPHASIZES THE FACT THAT IS

        14  A WIDELY DISTRIBUTED CLIENT THAT IS CONNECTED TO THAT

        15  PORTAL IS ONE OF THE KEY DRIVERS OF THE PORTAL'S VALUE?

        16  A.   SEE, I DON'T KNOW--I DON'T KNOW THAT AT ALL.  I'M

        17  SURE THEY FOUND SOME VALUE IN THE NETSCAPE BRAND, AND IN

        18  THE FACT YOU REFER TO.  WHETHER THAT'S IN EVERY DOCUMENT,

        19  I DOUBT.  I DO NOT BELIEVE THAT IS THE PRINCIPAL REASON

        20  THEY BOUGHT IT.

        21           AND EVEN IF IT WERE, I THINK THAT, IN MY VIEW,

        22  HAS NOTHING TO DO WITH EITHER WHETHER THEY ARE GOING TO

        23  DISCONTINUE THEIR ARRANGEMENT WITH MICROSOFT SOME TWO

        24  YEARS HENCE, OR WHETHER THEY'RE IN ANY OTHER WAY GOING TO

        25  COMPETE WITH MICROSOFT IN THE OPERATING SYSTEMS BUSINESS
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         1  FOR PC'S.

         2  Q.   OKAY, DR. FISHER, THANK YOU.

         3           CAN YOU TAKE DEFENDANT'S EXHIBIT 2420, PLEASE,

         4  WHICH ARE THE DUE-DILIGENCE SUMMARIES.

         5  A.   ALL RIGHT.  GIVE ME A SECOND.

         6           MR. LACOVARA:  AND I WOULD ASK MY COLLEAGUE TO

         7  DISPLAY THE SINGLE PAGE OF THIS DOCUMENT THAT HAS BEEN

         8  PUBLISHED.

         9           THE WITNESS:  THIS IS WHICH EXHIBIT?

        10  BY MR. LACOVARA:

        11  Q.   THE DUE-DILIGENCE SUMMARIES.

        12  A.   2240?

        13  Q.   YES, INDEED, DR. FISHER.

        14  A.   OKAY.  WHICH PAGE IS THIS?

        15  Q.   178.

        16  A.   THANK YOU.

        17  Q.   OR IF YOU PREFER TO DO IT OFF THE SCREEN, IT IS

        18  DISPLAYED.

        19  A.   ACTUALLY, THIS IS A LITTLE HARD FOR ME TO READ OFF

        20  THE SCREEN.  GIVE ME A SECOND.

        21           OKAY, I'M THERE.

        22  Q.   NOW, MR. BOIES ASKED YOU A NUMBER OF QUESTIONS ABOUT

        23  YOUR VIEWS ON THE USE OF LANGUAGE IN THIS DOCUMENT.  IN

        24  PARTICULAR, WHAT YOU UNDERSTOOD THE PHRASE--YOU SEE WHERE

        25  IT SAYS, "ESTIMATE CLIENT ON 22 PERCENT OF OEM SHIPMENTS
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         1  WITH MINIMAL PROMOTION"?

         2  A.   I DO.

         3  Q.   I WANT TO PARSE THAT PHRASE BECAUSE I THINK YOU

         4  COMMENTED ON TWO ASPECTS OF IT.  THE FIRST IS I MAY HAVE

         5  MISHEARD YOU, SIR, BUT DID YOU TESTIFY THAT THE PHRASE

         6  "CLIENT ON 22 PERCENT OF OEM SHIPMENTS" ACTUALLY MEANT

         7  CLIENTS ON SOME SHIPMENTS OF OEM'S THAT REPRESENT 22

         8  PERCENT OF TOTAL SHIPMENTS?

         9  A.   NOT QUITE.  LET ME SEE IF I COULD CLARIFY.  I DON'T

        10  KNOW THE BACKUP FOR THIS.  I DON'T KNOW FOR SURE WHERE IT

        11  COMES FROM.  WHAT I TESTIFIED TO, GIVEN ALL THAT, I

        12  OBSERVED THAT THAT NUMBER WOULD BE CONSISTENT WITH

        13  MR. BARKSDALE'S TESTIMONY IF IT MEANT WHAT YOU JUST SAID.

        14  YOU COULD GET 22 PERCENT THAT WAY.

        15  Q.   AND DO YOU RECALL MR. BARKSDALE GIVING A PERCENTAGE

        16  ESTIMATE IN HIS TESTIMONY?

        17  A.   OF...

        18  Q.   OF OEM SHIPMENTS.

        19  A.   HE MAY HAVE DONE THAT.  THAT'S NOT WHERE I'M GETTING

        20  IT FROM.

        21  Q.   DO YOU RECALL HIM TESTIFYING THAT THE AGGREGATE

        22  SHIPMENTS--THE AGGREGATE OF NETSCAPE'S SHIPMENTS TO THE

        23  OEM CHANNEL WAS ROUGHLY TEN PERCENT, IS WHAT HE TOLD THE

        24  COURT?

        25  A.   IT SOUNDS RIGHT.  I DON'T REMEMBER.
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         1  Q.   LET'S TALK ABOUT THE SECOND HALF OF THIS LINE, THE

         2  REFERENCE TO "MINIMAL PROMOTION."

         3           IT WAS YOUR TESTIMONY ON REDIRECT THAT THAT

         4  REFERRED TO THE PROMOTION BEING GIVEN TO THE NETSCAPE

         5  BROWSER BY THE OEM'S?

         6  A.   CLOSE.

         7  Q.   CLARIFY IT, PLEASE, SIR.

         8  A.   THE DOCUMENT SPEAKS FOR ITSELF.  I SAID I READ IT AS

         9  THE PROMOTION BEING GIVEN BY THE OEM'S TO NETSCAPE.

        10  THAT'S NOT THE ONLY WAY ONE CAN READ IT.

        11  Q.   WELL, WHY DON'T YOU TAKE A LOOK AT THE NEXT PAGE,

        12  WHICH WE CANNOT PUBLISH ON THE SCREEN, WHICH GOES INTO

        13  THIS IN SOMEWHAT MORE DETAIL, THE SUBJECT OF OEM

        14  DISTRIBUTION, AND PARTICULARLY THE UPSIDE POTENTIAL OF IT.

        15           AND I WOULD ASK YOU WHETHER LOOKING PARTICULARLY

        16  AT THE SECOND MAJOR BULLET POINT SUGGESTS TO YOU THAT IT

        17  IS QUITE CLEARLY A REFERENCE TO THE PROMOTION BEING GIVEN

        18  BY NETSCAPE TO ITS OWN PRODUCT AND NOT THE PROMOTION BEING

        19  GIVEN BY THE OEM'S.

        20  A.   I'M SORRY.  I SEE EXACTLY--THIS IS A LITTLE

        21  DIFFICULT, OF COURSE, BECAUSE I CAN'T READ IT ALOUD, BUT

        22  LET ME SEE IF I COULD DESCRIBE IT IN GENERAL TERMS.  I SEE

        23  TO WHAT IT IS YOU ARE REFERRING.

        24           THE COURT:  I DON'T.

        25           THE WITNESS:  THAT PROBABLY MATTERS, YOUR HONOR,
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         1  SO WE SHOULD TRY TO DIRECT YOU TO IT.

         2           MR. LACOVARA:  MAY I APPROACH?  IT MAY BE THE

         3  EASIEST WAY.

         4           THE COURT:  GIVE ME THE FIRST WORD.

         5           MR. LACOVARA:  :DISTRIBUTION CHANNELS."

         6           THE COURT:  ALL RIGHT.

         7           MR. LACOVARA:  AND SPECIFICALLY, THE FIRST BULLET

         8  AND THE SECOND BULLET UNDERNEATH THOSE TWO WORDS THAT

         9  BEGIN WITH C-O-M-P AND THEN SOMETHING ELSE AND THEN THE

        10  OEM.

        11           THE COURT:  OKAY.

        12           AND WHAT DOES THAT SIGNIFY TO YOU?  WHAT ARE

        13  THOSE TWO?

        14           THE WITNESS:  TO ME?

        15           THE COURT:  WELL, YOU'RE THE WITNESS.

        16           THE WITNESS:  SORRY.

        17           MR. LACOVARA:  IF I MAY, YOUR HONOR, THE QUESTION

        18  WAS--

        19  BY MR. LACOVARA:

        20  Q.   FOCUSING YOUR ATTENTION ON THAT, DR. FISHER, DOES

        21  THAT SUGGEST TO YOU THAT IT IS MORE LIKELY THAT THE

        22  REFERENCE TO MINIMAL PROMOTION IS TO THE EXTENT TO WHICH

        23  NETSCAPE IS PROMOTING ITS SOFTWARE?

        24  A.   I'M SORRY, I'M AFRAID IT DOESN'T.  IT SUGGESTS--HOW

        25  SHOULD I PUT THIS?--THAT IS CERTAINLY A POSSIBLE

                                                           17

         1  INTERPRETATION.

         2           ANOTHER EQUALLY POSSIBLE INTERPRETATION IS THAT

         3  THEY'RE SAYING, "WELL, YOU KNOW, IF WE WERE PAYING--IF WE

         4  WERE TO PAY THE OEM'S MORE, THEN THEY MIGHT BEGIN TO

         5  PROMOTE US SERIOUSLY."

         6  Q.   WELL, LET ME FOLLOW UP.  THAT'S EXACTLY THE QUESTION

         7  I WANTED TO ASK.

         8           IN YOUR REVIEW OF THIS QUESTION--NAMELY, THE

         9  IMPORTANCE OF THE OEM CHANNEL TO NETSCAPE AS OF NOVEMBER

        10  OF 1998, AND WHETHER THE ACQUISITION OF NETSCAPE BY AOL

        11  WOULD HAVE ANY RELEVANCE OR CHANGE THAT IN ANY

        12  RESPECT--DID YOU REVIEW OTHER DOCUMENTS THAT TALKED ABOUT

        13  AOL'S PLANS WITH REGARD TO PROMOTING THE NETSCAPE BROWSER

        14  IN THE OEM CHANNEL?

        15  A.   GENERALLY SPEAKING, YES.

        16  Q.   DID YOU REVIEW DOCUMENTS IN WHICH AOL DISCUSSED

        17  WHETHER IT COULD LEVERAGE ITS EXISTING RELATIONSHIPS WITH

        18  OEM'S TO PROMOTE DISTRIBUTION OF THE NETSCAPE BROWSER ON

        19  THE DESKTOP?

        20  A.   I DON'T REMEMBER THAT EXACTLY, BUT I CERTAINLY READ

        21  DOCUMENTS THAT TALKED ABOUT WHETHER AOL COULD--I'M NOT

        22  SURE THEY SAID EXACTLY THIS--DO A BETTER JOB THAN NETSCAPE

        23  BECAUSE OF THE AOL BRAND.

        24  Q.   AND DID YOU SEE ANY ESTIMATES OF WHAT AOL BELIEVED IT

        25  WOULD COST TO DRIVE DISTRIBUTION THROUGH THE OEM CHANNEL?
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         1  A.   I DON'T REMEMBER.

         2  Q.   OKAY.  AND JUST SO THE POINT IS CLEAR, YOU DO

         3  UNDERSTAND, DO YOU NOT, THAT UNDER MICROSOFT'S WINDOWS 98

         4  LICENSE AGREEMENTS, IT IS THE OEM, NOT MICROSOFT, THAT

         5  DECIDES WHAT WILL BE THE USER'S DEFAULT BROWSER; ISN'T

         6  THAT CORRECT?

         7  A.   YES, BUT THAT IS IN THE CONTEXT OF IE ALREADY BEING

         8  LOADED.

         9  Q.   I UNDERSTAND THAT, BUT MY QUESTION TO YOU, ASSUME

        10  THAT AOL DID, IN FACT, LEVERAGE ITS RELATIONSHIP WITH

        11  OEM'S AND HAD NETSCAPE ON MORE DESKTOPS, IT WOULD BE THE

        12  OEM'S DECISION, NOT MICROSOFT'S, AS TO WHETHER NETSCAPE

        13  WOULD BE THE DEFAULT.

        14  A.   IT WOULD BE, BUT AOL WOULD, IN SOME FORM, BE USING

        15  ITS CREDIT OR USING ITS CASH AND, IN SOME WAYS, PAYING THE

        16  OEM'S TO MAKE THAT CHOICE, SOMETHING THAT MICROSOFT

        17  DOESN'T HAVE TO DO.

        18  Q.   INDEED, THEY SAID IN THEIR DOCUMENTS PRECISELY HOW

        19  MUCH THEY'RE WILLING TO PAY; ISN'T THAT TRUE?

        20  A.   THAT I DO NOT REMEMBER, AS I SAID BEFORE.

        21  Q.   LET ME TURN TO THE SUBJECT OF YOUR PRICING ANALYSIS

        22  OR YOUR TAKE ON DEAN SCHMALENSEE'S PRICING ANALYSIS.  AND

        23  FIRST, JUST SO IT'S CLEAR, THERE WAS A LOT OF DISCUSSION

        24  TODAY ABOUT WHY IT MIGHT NOT MAKE SENSE TO YOU TO USE A

        25  RETAIL PRICE IN THAT CALCULATION.
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         1           WHEN YOU WERE HERE ON TUESDAY DOING THAT

         2  CALCULATION, YOU REPRESENTED THAT YOU WERE USING THE

         3  AVERAGE ACTUAL PRICE FOR PC'S AS A WHOLE; IS THAT NOT

         4  RIGHT?

         5  A.   I DON'T REMEMBER EXACTLY WHAT IT SAID, BUT IT'S TRUE

         6  I HAD NOT FOCUSED ON THE DIFFERENCE.

         7           MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE

         8  SHOWN HIS TESTIMONY FROM JUNE 1ST, THE AFTERNOON SESSION

         9  AT PAGE 15, AND I WILL READ INTO THE RECORD, QUESTION FROM

        10  MR. BOIES, "AND ARE YOU AWARE OF ANOTHER NUMBER THAT YOU

        11  BELIEVE WOULD BE MORE APPROPRIATE?"

        12                "ANSWER:  YES, THE CURRENT ESTIMATED AVERAGE

        13           PRICE OF A PC IS 950 SOME DOLLARS."

        14           AND THEN LATER, MR. BOIES RETURNS TO THIS ON PAGE

        15  17 AT LINE 8 AND SAYS, "AND YOU USED THE ACTUAL AVERAGE

        16  PRICE OF PC'S AS 950," AND YOU SAY, "WELL, ROUGHLY."

        17  A.   YES.  PLAINLY A SLIP.

        18  Q.   OKAY.  DID YOU KNOW THAT YOU WERE USING--DID YOU

        19  BELIEVE THAT YOU WERE USING THE AVERAGE ACTUAL PRICE OF

        20  PC'S, OR DID YOU BELIEVE THAT YOU WERE USING A PRICE JUST

        21  FOR THE RETAIL CHANNEL?

        22  A.   I HAD NOT PAID SUFFICIENT ATTENTION TO THE DOCUMENT

        23  FROM WHICH THIS CAME, SO I BELIEVE AT THE TIME WE WERE

        24  USING THE AVERAGE--I'M SORRY, I'M HAVING A LITTLE TROUBLE

        25  GETTING THIS OUT--THE AVERAGE PRICE OF PC'S.
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         1  Q.   SO, IS IT A FAIR STATEMENT, DR. FISHER, THAT YOUR

         2  TESTIMONY TODAY ABOUT WHY YOU THINK IT MIGHT MAKE

         3  SENSE--WHETHER IT MAKES SENSE TO DO IT WITH THE AVERAGE

         4  PRICE OF ALL PC'S, WHETHER IT MAKES SENSE TO DO IT WITH

         5  THE RETAIL PRICE, THAT'S BASED ON THINKING YOU HAVE DONE

         6  IN THE LAST COUPLE OF DAYS?

         7  A.   YES.

         8  Q.   AND I BELIEVE YOU SAID THAT YOU HAD TWO

         9  JUSTIFICATIONS FOR WHY IT MADE SENSE TO LOOK AT THAT

        10  PRICE; NAMELY, THE RETAIL PRICE.  AND THE FIRST IS YOU

        11  ASSERTED THAT--AND I WANT TO BREAK THIS INTO PIECES SO I'M

        12  SURE I'M GETTING YOUR ANALYSIS RIGHT--YOU BEGAN WITH THE

        13  PROPOSITION THAT RETAIL MACHINES TENDED TO BE LOWER-PRICED

        14  MACHINES?

        15  A.   IT IS TRUE THAT THEY TENDED TO BE LOWER PRICED.

        16  Q.   AND THE HIGHER-PRICED MACHINES TEND TO BE SOLD

        17  THROUGH OTHER CHANNELS; IS THAT YOUR UNDERSTANDING?

        18  A.   YES.

        19  Q.   OKAY.  AND THEN YOU TESTIFIED THAT--

        20  A.   ON AVERAGE, OF COURSE.

        21  Q.   ON AVERAGE, I UNDERSTAND.  I'M JUST TRYING TO MAKE

        22  SURE I UNDERSTOOD WHAT YOU WERE SAYING.

        23  A.   OF COURSE.

        24  Q.   AND THE HIGHER-PRICED MACHINES, YOU SAID, CONTAINED,

        25  I BELIEVE THE QUOTE WAS, "MUCH MORE MICROSOFT SOFTWARE"
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         1  THAN DO MACHINES SOLD AT RETAIL.

         2  A.   NO, THAT'S NOT QUITE WHAT I SAID.

         3  Q.   WELL, LET ME HAVE IT AS EXACT IF I COULD, SIR.

         4  A.   IT'S CLOSE.  WHAT I SAID WAS, HIGHER-PRICED MACHINES

         5  CONTAIN A GOOD DEAL MORE STUFF, TO USE AN INELEGANT TERM,

         6  THAN DO LOWER-PRICED MACHINES.  AND SOME OF THAT STUFF

         7  TENDS TO BE--OFTEN IS MICROSOFT SOFTWARE.

         8  Q.   DO YOU HAVE--DID YOU PERFORM ANY ANALYSIS TO CHECK

         9  THAT ASSERTION, EMPIRICAL ANALYSIS?

        10  A.   I DIDN'T DO AN ACTUAL COUNT.  I KNOW IT FROM PERSONAL

        11  OBSERVATION TO BE GENERALLY SPEAKING TRUE.

        12  Q.   DO YOU HAVE ANY ESTIMATE OF THE DIFFERENCE IN THE

        13  COMPLEMENTARY REVENUES FOR MICROSOFT FOR WHAT YOU WOULD

        14  CALL HIGHER-PRICED MACHINES VERSUS RETAIL MACHINES?

        15  A.   YOU MEAN IN THE AMOUNT OF MICROSOFT OTHER SOFTWARE

        16  INCLUDED?

        17  Q.   YES, SIR.

        18  A.   VERY ROUGHLY.

        19  Q.   VERY ROUGHLY?

        20  A.   YES.

        21  Q.   CAN YOU GIVE ME THE DOLLAR FIGURES?

        22  A.   COUPLE OF HUNDRED.

        23  Q.   PARDON ME?

        24  A.   COUPLE OF HUNDRED WOULD BE MY FIRST GUESS.

        25  Q.   COUPLE OF HUNDRED IS THE MARGIN OR THE ABSOLUTE
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         1  AMOUNT FOR THE HIGHER-PRICED MACHINES?

         2  A.   I DON'T UNDERSTAND WHAT YOU'RE ASKING ME NOW.

         3  Q.   IS A COUPLE OF HUNDRED THE DIFFERENCE IN THE

         4  COMPLEMENTARY REVENUES FROM ADDITIONAL SOFTWARE SALES FROM

         5  THE RETAIL CHANNEL TO THE--

         6  A.   YES.  I DOUBT THAT IT'S MORE THAN THAT, BUT I HAVEN'T

         7  REALLY STUDIED THAT QUESTION.

         8  Q.   CAN YOU TELL ME HOW YOU GOT THE NUMBER A COUPLE OF

         9  HUNDRED.

        10  A.   I'M ASSUMING THAT OFFICE ALWAYS COMES, OR ALMOST

        11  ALWAYS COME, WITH THE HIGHER MACHINES, AND DOES NOT

        12  NECESSARILY ALWAYS COME WITH THE LOWER MACHINES.

        13  ALTHOUGH, OF COURSE, IT COMES WITH SOME.

        14  Q.   DR. FISHER, IS IT NOT CORRECT THAT OFFICE IS ACTUALLY

        15  LICENSED ON A RELATIVELY SMALL PORTION OF OEM MACHINES?

        16           LET ME ASK A DIFFERENT QUESTION.

        17           DO YOU HAVE ANY IDEA OF THE PERCENTAGE OF

        18  MACHINES IN ANY CHANNEL THAT ARE LICENSED WITH OFFICE?

        19  A.   NOT AS I SIT HERE.

        20  Q.   HAVE YOU EVER LOOKED AT THAT QUESTION?

        21  A.   NO.

        22  Q.   NOW, THE SECOND JUSTIFICATION YOU ASSERTED WAS WITH

        23  REFERENCE TO GOVERNMENT EXHIBIT 365.  AND IF YOU NEED TO

        24  HAVE THAT DOCUMENT TO REFRESH YOUR RECOLLECTION, IT WAS A

        25  PRICING MEMORANDUM, AS YOU DESCRIBED IT, FROM MR. KEMPIN
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         1  THAT WAS SENT TO MR. GATES AND OTHERS.

         2           DO YOU RECALL BEING SHOWN THAT DOCUMENT

         3  YESTERDAY?

         4  A.   I DO.

         5  Q.   AND I BELIEVE YOUR TESTIMONY--AGAIN, CORRECT ME IF I

         6  HAVE IT INCORRECT--WAS THAT YOU BELIEVED IT WAS RATIONAL

         7  FOR MICROSOFT--AND, IN FACT, YOU BELIEVE MICROSOFT WAS AT

         8  LEAST, IN PART, SETTING ITS PRICE BY REFERENCE PRICE

         9  SENSITIVITIES--EXCUSE ME--TO THE PEOPLE WHO BUY LOW-PRICED

        10  MACHINES, OR BY REFERENCE TO THE MARKET SEGMENT THAT IS

        11  GOING TO BY LOW-PRICED MACHINES; IS THAT ABOUT RIGHT?

        12  A.   WELL, IT IS AND IT ISN'T, IF I MAY--

        13  Q.   I'M READING MY SCRIBBLE, SO IT DIDN'T COME UP AS

        14  ELOQUENTLY AS IT SHOULD, SO PLEASE MAKE IT--

        15  A.   NO, I DON'T THINK IT IS YOUR SCRIBBLE THAT IS THE

        16  PROBLEM.

        17           LET ME EXPLAIN.  YOU WERE ALLUDING TO, I THINK,

        18  TWO DIFFERENT THINGS.  THE PROPOSITION ABOUT IT'S RATIONAL

        19  TO SET YOUR PRICE RELATIVE TO THE PEOPLE WHO BUY

        20  LOW-PRICED MACHINES IS A PROPOSITION THAT HAS RELATIVELY

        21  LITTLE TO DO WITH THE DOCUMENT TO WHICH YOU REFERRED.

        22  Q.   AND, IN FACT, YOU BELIEVE THE DOCUMENT PROVIDES A

        23  BASIS FOR THE CONCLUSION THAT MICROSOFT, IN FACT, SET ITS

        24  PRICE WITH REGARD TO THE INTERESTS OF THE PEOPLE WHO BUY

        25  LOW-PRICED MACHINES?
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         1  A.   THAT'S NOT WHY I--THAT'S NOT THE USE I MADE OF THE

         2  DOCUMENT.

         3  Q.   TELL ME THE USE YOU MADE OF THE DOCUMENT.

         4  A.   YES.  THE USE OF THE DOCUMENT--THAT IS A DOCUMENT

         5  WHICH SAYS THAT LOW-PRICED MACHINES ARE BECOMING MORE

         6  IMPORTANT, THE PRICE OF THE PC'S ARE FALLING.  I FORGET

         7  WHETHER THAT'S ALSO THE PARTICULAR DOCUMENT THAT SAYS THAT

         8  THE PERCENTAGE OF HIGH-PRICED MACHINES IS GOING DOWN, BUT

         9  THERE IS A DOCUMENT LIKE THAT.

        10           AND WHAT I SAID WAS THAT IT MADE SENSE FOR

        11  MICROSOFT, IN SETTING ITS PRICE, TO THINK ABOUT NOT MERELY

        12  WHAT WAS THE CASE, BUT WHAT WOULD BE THE CASE, TO THINK

        13  ABOUT THE TREND.  THAT'S NOT THE SAME POINT AS THE RATHER

        14  WHAT I CONSIDERED TO BE THE CONSIDERABLY MORE INTERESTING

        15  POINT ABOUT SETTING ITS PRICE RELATIVE TO THE PURCHASERS

        16  OF LOW-PRICED MACHINES.

        17  Q.   WELL, TAKING WHAT YOU JUST SAID, IF I UNDERSTAND IT,

        18  YOU SAID THAT YOU BELIEVE THAT MICROSOFT SETS THE PRICE OF

        19  WINDOWS BY KEEPING IN MIND FUTURE TRENDS IN HARDWARE

        20  PRICES?

        21  A.   NO, THAT'S NOT WHAT I SAID.  WHAT I SAID WAS--

        22  Q.   ONE MORE TIME.

        23  A.   IT MAY VERY WELL DO THAT.  THAT'S NOT THE ISSUE.

        24  WHAT I SAID WAS THAT IF MICROSOFT--I SHOULD GIVE THE

        25  FULL--THE FULL THING.
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         1           WE'RE TALKING NOW ABOUT A SITUATION IN WHICH

         2  MICROSOFT IS SETTING OUT BY HYPOTHESIS TO MAXIMIZE ITS

         3  SHORT-RUN PROFITS.  I DON'T BELIEVE THAT THAT IS, IN FACT,

         4  WHAT MICROSOFT DOES.  AND WHAT I SAID WAS THAT IF

         5  MICROSOFT WAS DOING THAT, AND IT ALSO WAS UNDER--IT FELT

         6  IT COULD NOT CHANGE THE PRICE TERRIBLY OFTEN, THAT IT

         7  WOULD, IN FACT, BE RATIONAL FOR IT TO LOOK AT THE TREND,

         8  OKAY?

         9           I ALSO GAVE AN ADDITIONAL SEPARATE REASON THAT

        10  SAID THAT APART FROM THAT, IT IS RATIONAL TO SUPPOSE THAT

        11  THEY WILL LOOK AT THE RELATIVELY LOWER-PRICED MACHINES.

        12  Q.   AND YOU DO BELIEVE THAT IT IS--THAT THE LOW-PRICED

        13  MACHINES ARE THE SEGMENT THAT IS GROWING THE FASTEST;

        14  CORRECT?  THAT'S WHAT THE DOCUMENTS MR. BOIES SHOWED YOU--

        15  A.   THAT IS CERTAINLY WHAT THEY SUGGEST, AND I DO, IN

        16  GENERAL, BELIEVE THAT THE AVERAGE PRICE IS COMING DOWN.

        17  Q.   AND YOU ALSO BELIEVE THAT PEOPLE WHO BUY THE

        18  LOW-PRICED MACHINES--I BELIEVE YOU TESTIFIED TO THIS THIS

        19  MORNING--ARE THE MOST PRICE-SENSITIVE CONSUMERS WHO ARE

        20  PURCHASING PC'S?

        21  A.   WELL, THAT'S AN IMPORTANT QUESTION.  WHAT I SAID WAS

        22  THAT IT SEEMED TO ME REASONABLE TO SUPPOSE THAT THAT

        23  WAS--THAT THAT WAS TRUE.  AND IF MICROSOFT THOUGHT THAT

        24  WAS TRUE, THAT WOULD EXPLAIN--THAT WOULD GIVE THEM A

        25  REASON TO PRICE RELATIVE TO THOSE PEOPLE.
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         1  Q.   AND IT IS REASONABLE TO ASSUME THAT GIVEN THE TRENDS

         2  IN HARDWARE PRICES TO WHICH YOU TESTIFIED AND THE PRICE

         3  SENSITIVITIES THAT YOU THINK ARE REASONABLE TO ASSUME

         4  ABOUT PEOPLE WHO BUY LOW-END MACHINES, THAT THE IMPORTANCE

         5  OF PEOPLE WHO ARE PRICE-SENSITIVE IS GOING TO GROW OVER

         6  TIME?

         7  A.   I DON'T KNOW WHAT YOU MEAN BY "IMPORTANCE."  IF YOU

         8  MEAN THAT--NO, I'M SORRY, I DON'T THINK THAT FOLLOWS.

         9  Q.   OKAY.  DO YOU BELIEVE THAT--NEVER MIND.  I WILL MOVE

        10  ON.

        11           THERE WERE SOME QUESTIONS YESTERDAY FROM

        12  MR. BOIES TO YOU ON THE SUBJECT OF INTERNET APPLIANCES.

        13  DO YOU RECALL THOSE QUESTIONS?

        14  A.   I DO.

        15  Q.   NOW, IF YOU RECALL EARLIER IN THE WEEK DURING THE

        16  CROSS-EXAMINATION, I ASKED YOU WHETHER YOU WOULD AGREE

        17  WITH THE PROPOSITION THAT FOR SOME USERS, SOME CATEGORIES

        18  OF USERS, NON-PC DEVICES COULD BE SUBSTITUTES FOR PC'S

        19  BECAUSE THEY PERFORMED THE ONLY FUNCTION OR FUNCTIONS THAT

        20  THOSE USERS WOULD DEMAND OF THEIR PC?

        21  A.   I DON'T REMEMBER WHETHER YOU ASKED ME THAT OR NOT,

        22  BUT I PRESUMABLY SAID THAT FOR SOME USERS THAT COULD BE

        23  TRUE.

        24  Q.   OKAY.  AND I BELIEVE I DID ASK YOU, AND WE TALKED

        25  ABOUT THINGS LIKE E-MAIL, AND WE TALKED ABOUT GAMES.  DO
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         1  YOU RECALL THAT NOW?

         2  A.   YES.  YOU'RE VERY FOND OF GAMES.

         3  Q.   I HAVE CHILDREN, TOO, DR. FISHER.

         4  A.   THAT'S NOT QUITE WHAT I MEANT, MR. LACOVARA.

         5  Q.   NOW, I ASKED YOU, AND I WILL ASK YOU AGAIN IN CASE I

         6  DID NOT--WHETHER YOU KNEW THE PERCENTAGE--LET ME BREAK IT

         7  INTO PIECES.

         8           YOU HAVE THROWN AROUND SOME NUMBERS ABOUT THE

         9  NUMBER OF APPLICATIONS THAT EXIST FOR WINDOWS, AND YOU

        10  SAID IT'S IN THE THOUSANDS, THE MANY THOUSANDS; CORRECT?

        11  A.   OH, YES.

        12  Q.   DO YOU KNOW WHAT PERCENTAGE OF TOTAL APPLICATIONS ARE

        13  GAMES?

        14  A.   NO, I DON'T.

        15  Q.   AND I ALWAYS FORGET TO ASK YOU:  DO YOU KNOW WHAT

        16  PERCENTAGE, WHEN YOU SEE STATISTICS ON NUMBER OF

        17  APPLICATIONS FOR WINDOWS, THE NUMBER OF APPLICATIONS THAT

        18  ARE CUSTOM APPLICATIONS, YOU KNOW, A ONE-OFF APPLICATION

        19  WRITTEN FOR THE MIT DEPARTMENT OF ECONOMICS, FOR EXAMPLE?

        20  DO YOU HAVE ANY IDEA HOW MANY OF THOSE THERE ARE?

        21  A.   I DON'T THINK THERE ARE ANY WRITTEN FOR THE

        22  DEPARTMENT OF ECONOMICS.

        23  Q.   IT MAY BE A POOR EXAMPLE, BUT I HOPE IT EXPLAINED THE

        24  CONCEPT TO YOU, SIR.

        25  A.   YOU MEAN WRITTEN COMMERCIALLY?
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         1  Q.   YES.

         2  A.   NO, I DON'T.

         3  Q.   OKAY.  DO YOU HAVE ANY SENSE OF WHETHER IF YOU

         4  AGGREGATED GAMES AND CUSTOM APPLICATIONS IT'S A

         5  SUBSTANTIAL PART OF THE TOTAL NUMBER OF APPLICATIONS, OR

         6  INSUBSTANTIAL PART?

         7  A.   I DON'T KNOW HOW MANY THERE ARE, SO I WOULD RATHER

         8  NOT VENTURE A GUESS.

         9  Q.   WOULD YOU--OKAY.

        10           NOW--AND I BELIEVE YOU TESTIFIED THAT YOU WERE

        11  NOT AWARE OF WHICH OPERATING SYSTEMS OR THE

        12  CHARACTERISTICS OF THE OPERATING SYSTEMS THAT POWERED ANY

        13  OF THESE NON-PC DEVICES.

        14           DO YOU RECALL THAT?

        15  A.   I'M SORRY, SAY IT AGAIN.

        16  Q.   I BELIEVE YOU TESTIFIED THAT YOU WERE NOT AWARE OF

        17  WHICH OPERATING SYSTEMS OR THE SPECIFICATIONS OR NATURE OF

        18  THE OPERATING SYSTEMS THAT POWERED THE NON-PC DEVICES.

        19  A.   I DON'T REMEMBER WHETHER I SAID THAT OR NOT, BUT IT'S

        20  TRUE.

        21  Q.   OKAY.  AND IF YOU RECALL, I SHOWED YOU A DOCUMENT,

        22  DEFENDANT'S EXHIBIT 2553, THAT MR. BOIES SHOWED YOU

        23  YESTERDAY, AND YOU MAY HAVE IT IN FRONT OF YOU, IF YOU

        24  WANT, THAT TALKED ABOUT A NEW PHENOMENON, A POST-COLD WAR

        25  PHENOMENON, WHERE TECHNOLOGY MIGRATES UP FROM CONSUMER
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         1  ELECTRONICS RATHER THAN DOWN.

         2           DO YOU REMEMBER THAT?

         3  A.   IF YOU DON'T MIND, I WOULD RATHER HAVE THIS IN FRONT

         4  OF ME.

         5  Q.   CERTAINLY.  I DIRECT YOUR ATTENTION TO DEFENDANT'S

         6  EXHIBIT 2553, AND ASK THAT IT BE PLACED IN FRONT OF THE

         7  WITNESS.  AND SPECIFICALLY, REFERRING TO THE SIXTH

         8  PARAGRAPH ON THE SECOND PAGE THAT BEGINS WITH THE WORDS

         9  "THE EMOTION ENGINE," BRINGS YOU BACK TO THE TESTIMONY

        10  THAT I HAD JUST MENTIONED.

        11  A.   OKAY.  AND THE QUESTION IS--I RECALL THE PARAGRAPH,

        12  YES.

        13  Q.   DO YOU RECALL BEING ASKED ABOUT THIS PHENOMENON?

        14  A.   GENERALLY.

        15  Q.   AND I BELIEVE YOUR TESTIMONY WAS--AND I WILL ASK IT

        16  AGAIN--YOU HAVE NO CONTRARY VIEW AS TO WHETHER THIS IS A

        17  PRONOUNCED PHENOMENON IN TERMS OF TECHNOLOGY DEVELOPMENT

        18  TODAY; IS THAT FAIR?

        19  A.   I DON'T, AND I DO NOT BELIEVE THIS TO BE RELEVANT TO

        20  THIS CASE.

        21  Q.   I UNDERSTAND YOUR VIEWS AS TO RELEVANCE, BUT I'M

        22  GOING TO GO AHEAD, IF IT'S ALL THE SAME TO YOU.

        23           DO YOU UNDERSTAND THAT ALL OF THE NON-INTERNET,

        24  NON-PC DEVICES WE TALKED ABOUT EXPOSE API'S, I BELIEVE YOU

        25  SAID AT LEAST WITH REGARD TO THE DOCUMENT--TO THE PRODUCT
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         1  DISCUSSED IN 2553, YOU BELIEVE IT DID EXPOSE API'S?

         2  A.   I CERTAINLY SAID THAT.  I DON'T KNOW WHETHER IT'S

         3  TRUE FOR ALL OF THEM.

         4  Q.   AND YOU KNOW, FOR EXAMPLE, JUST AN EXAMPLE THAT THERE

         5  ARE APPLICATIONS THAT ARE BEING WRITTEN TO THE PALM

         6  OPERATING SYSTEM?

         7  A.   YES.

         8  Q.   OKAY.  AND THAT THOSE ARE APPLICATIONS THAT CALL ON

         9  API'S THAT ARE EXPOSED BY THE OPERATING SYSTEM, AT LEAST

        10  IN KIND, THE WAY THEY'RE EXPOSED BY WINDOWS?

        11  A.   YES.

        12  Q.   AND THAT MAKES THEM, TO SOME EXTENT, PLATFORMS.

        13  LEAVE ASIDE FOR THE QUESTION WHETHER THEY ARE SUBSTITUTES

        14  FOR PC'S.  I JUST WANT TO GET SOME DEFINITIONS DOWN.

        15  A.   TO SOME EXTENT, THEY ARE PLATFORMS.  THEY ARE NOT, OF

        16  COURSE, PLATFORMS FOR PC'S.

        17  Q.   AND YOU WOULD AGREE WITH ME--

        18  A.   LET ALONE OPERATING SYSTEMS.

        19  Q.   PARDON ME?

        20  A.   LET ALONE OPERATING SYSTEMS FOR PCS.

        21  Q.   WOULD YOU AGREE WITH ME THAT THEY ARE ATTRACTING

        22  ISV'S, ALL OF THEM?

        23           THE COURT:  THEY ARE WHAT?

        24           MR. LACOVARA:  ATTRACTING ISV'S, APPLICATION

        25  DEVELOPERS, YOUR HONOR.
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         1           THE WITNESS:  YES.

         2  BY MR. LACOVARA:

         3  Q.   AND WOULD YOU ALSO AGREE THAT THEY ARE MEETING THE

         4  DEMANDS OF CONSUMERS WHO WANT TO HAVE NOT ONLY THE DEVICES

         5  BUT THE APPLICATIONS THAT RUN ON THEM?

         6  A.   YES.

         7  Q.   AND YOU WOULD ALSO AGREE WITH THE TECHNICAL

         8  PROPOSITION, WOULD YOU NOT, THAT JUST AS THIS PHENOMENON

         9  IS DESCRIBED HERE, OPERATING SYSTEMS OVER THE LAST FEW

        10  YEARS HAVE TENDED TO SCALE UP AS MUCH AS THEY HAVE SCALED

        11  DOWN; NAMELY, THAT OPERATING SYSTEMS MOVE TO MORE POWERFUL

        12  DEVICES OVER TIME?  DO YOU AGREE WITH THAT, OR WOULD YOU

        13  HAVE ANY VIEW ON THAT SUBJECT?

        14  A.   THAT, BY THE WAY, IS NOT WHAT'S IN THIS PARAGRAPH.

        15  FREESTANDING--

        16  Q.   FREESTANDING, FINE.

        17  A.   DEVICES GENERALLY TEND TO BECOME MORE POWERFUL;

        18  THAT'S PARTLY HARDWARE-DRIVEN.  SO, IN THAT SENSE, THE

        19  ANSWER WOULD CERTAINLY BE YES.

        20  Q.   OKAY.  IT'S HARDWARE-DRIVEN, BUT IT'S ALSO A

        21  FUNCTION--I WITHDRAW THE QUESTION.

        22           NOW, YOU TESTIFIED EARLIER WHEN YOU WERE HERE IN

        23  JANUARY ABOUT YOUR VIEW OF MICROSOFT'S PLANS TO MIGRATE

        24  USERS FROM THE WINDOWS 9X SERIES TO WINDOWS NT.  DO YOU

        25  REMEMBER TALKING ABOUT THAT?
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         1  A.   I DON'T REMEMBER IT IN DETAIL, BUT I REMEMBER TALKING

         2  ABOUT IT, YES.

         3  Q.   AND YOU UNDERSTAND, DO YOU KNOW, THAT ONE OF THE WAYS

         4  THAT MICROSOFT PROMOTES THAT SORT OF MIGRATION IS BY

         5  DEVELOPING COMMON API SETS ACROSS DIFFERENT OPERATING

         6  SYSTEM PLATFORMS; IS THAT CORRECT?

         7  A.   WELL, I THINK IT WOULD HAVE TO DEVELOP--SORRY.

         8  COMMON API SETS ACROSS THE WINDOWS 9X PLATFORM AND

         9  WINDOWS NT PLATFORM IN THAT SENSE, YES.

        10  Q.   AND, IN FACT, THAT IS PRECISELY WHAT MICROSOFT HAS

        11  DONE, HAS IT NOT?  THAT'S WHY THEY WERE ON A JOINT

        12  DEVELOPMENT PATH WHEN DEVELOPED?

        13  A.   YES, THAT'S RIGHT.

        14  Q.   NOW, LET ME TAKE YOU BACK TO DEFENDANT'S 2553, AND

        15  TAKE YOU TO THE FIRST PAGE TO THE LAST PARAGRAPH.

        16           MR. BOIES AND YOU WERE READING A NUMBER OF

        17  PARAGRAPHS, AND I WANT TO MAKE SURE WE READ ALMOST EVERY

        18  ONE INTO THE RECORD BY THE TIME WE FINISH, SO LET ME ASK

        19  YOU TO TAKE A LOOK AT THE LAST PARAGRAPH ON PAGE ONE WHICH

        20  READS, "PLAYSTATION II WAS DEVELOPED BY SONY AND THE

        21  TOSHIBA CORPORATION IN A JOINT VENTURE THAT ADDS UP TO AN

        22  ESTIMATE $2 BILLION GAMBLE ON THE FUTURE OF CONSUMER

        23  ELECTRONICS.  THOUGH THE TWO COMPANIES ARE PLAYING DOWN

        24  SPECULATION THAT THEIR NEW CHIP COULD CATAPULT THEM INTO

        25  COMPETITION WITH MAKERS OF PERSONAL COMPUTER, HARDWARE AND
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         1  SOFTWARE, MANY OPPORTUNITIES ARE OBVIOUSLY HAD FOR A

         2  MACHINE THAT GENERATES GRAPHICS AT MORE THAN TWICE THE

         3  SPEED OF THE MOST POWERFUL ENGINEERING WORKSTATIONS."

         4           AND I'M ASKING WHETHER YOU HAVE ANY EMPIRICAL

         5  BASIS WITH WHICH TO QUARREL WITH THE, AND I WILL SAY THE

         6  PROGNOSTICATION IN THAT LAST SENTENCE?

         7  A.   NO.  IN THE FIRST PLACE, HOW COULD ONE HAVE AN

         8  EMPIRICAL BASIS TO QUARREL WITH THE PROGNOSTICATION.  BUT

         9  IF YOU'RE ASKING ME DO I THINK THAT COULD BE TRUE?  YES, I

        10  DO THINK IT COULD BE TRUE.

        11  Q.   AND, IN FACT, THE HISTORY OF THE COMPUTING INDUSTRY

        12  COULD BE, IN SOME RESPECTS, REFLECTED BY THE PROPOSITION

        13  THAT COMPETITION TO BOTH HARDWARE AND OPERATING SYSTEM

        14  SOFTWARE TENDS TO COME FROM BELOW.  THAT WAS

        15  MICROSOFT--EXCUSE ME--THAT WAS IBM'S EXPERIENCE WITH

        16  MAINFRAMES AND THEN MINICOMPUTERS; IS THAT NOT CORRECT?

        17  A.   IF FROM BELOW YOU MEAN--

        18  Q.   SMALLER-

        19  A.   SMALLER, CHEAPER MACHINES, THAT WAS CERTAINLY TRUE.

        20  Q.   AND THAT'S BEEN A PHENOMENON THAT YOU HAVE OBSERVED

        21  OVER THE COURSE OF 30 YEARS OR MORE OF FOLLOWING THE

        22  COMPUTING INDUSTRY BROADLY CONSTRUED?

        23  A.   WELL, YOU OBVIOUSLY NAMED CORRECTLY A PHENOMENON

        24  WHICH OCCURRED--EXCUSE ME--A PHENOMENON THAT OCCURRED IN

        25  THE EARLY EIGHTIES AND THE NINETIES.  THAT WAS VERY, VERY,
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         1  VERY MUCH DRIVEN, HOWEVER, BY THE ADVANCING TECHNOLOGY OF

         2  HARDWARE MANUFACTURE AND OF CHIP MANUFACTURE THAT MADE IT

         3  POSSIBLE TO HAVE SMALLER MACHINES DO THINGS THAT PEOPLE

         4  HAD THOUGHT WOULD ONLY BE DONE ON BIG MACHINES.  THAT

         5  DOESN'T STRIKE ME QUITE AS WHAT THIS SAYS.

         6  Q.   JUST LIKE THE NEW CHIPS THAT RUNS GRAPHICS FASTER

         7  THAN WORKSTATIONS?

         8  A.   YES.

         9  Q.   LET ME ASK THAT THE WITNESS, DR. FISHER, IF YOU WOULD

        10  LOOK AT THE THIRD PAGE OF THE DOCUMENT WHERE THERE IS A

        11  REFERENCE TO MICROSOFT, IT'S THE FOURTH PARAGRAPH FROM THE

        12  BOTTOM THAT READS, "THESE FEATURES COULD MAKE SONY A

        13  POWERFUL COMPETITOR TO MICROSOFT IF SOFTWARE DEVELOPERS

        14  BEGIN TO ABANDON THE PERSONAL COMPUTER PLATFORM WHEN

        15  CREATING THEIR NEWEST AND MOST ADVANCED APPLICATIONS."

        16           DO YOU SEE THAT, DR. FISHER?

        17  A.   I DO.  DO YOU WANT TO KNOW WHAT I THINK ABOUT IT?

        18  Q.   IF YOU CARE TO TELL ME, I--

        19  A.   I WOULD BE DELIGHTED TO TELL YOU ABOUT IT.  THERE ARE

        20  TWO THINGS TO SAY ABOUT THIS.  THREE THINGS, MAYBE.  ONE

        21  IS THAT THE USE OF THE WORD "COMPETITOR" HERE--HOW SHALL I

        22  PUT IT?--IT'S NOT COMPETITOR IN THE SENSE THAT IT IS

        23  RELEVANT TO THIS CASE.  THE FIRST PROPOSITION HERE IS--I

        24  THINK WHAT THE AUTHOR HERE IS THINKING OF IS, "GEE, IF

        25  PEOPLE WRITE MORE FOR THESE THINGS, MORE AND MORE PEOPLE
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         1  WILL USE THEM, AND MAYBE THEY'LL USE THEM INSTEAD OF PC'S.

         2  THAT WOULD MAKE--

         3  Q.   I'M LISTENING, DR. FISHER.

         4  A.   OKAY.  IT'S ALL RIGHT.

         5           THAT WOULD MAKE--MICROSOFT WOULDN'T LIKE THAT.

         6  MICROSOFT WOULD THEN HAVE A MONOPOLY OVER SOMETHING WHICH

         7  WAS SMALLER THAN IT MIGHT OTHERWISE HAVE BEEN, BUT THAT

         8  WOULD NOT AFFECT MICROSOFT'S MONOPOLY POWER OVER PC

         9  OPERATING SYSTEMS, UNLESS YOU THOUGHT THAT THIS WOULD GO

        10  ON TO SUCH AN EXTENT THAT A SMALL CHANGE IN THE PRICE OF

        11  THE PC OPERATING SYSTEM WOULD INDUCE PEOPLE TO CHANGE

        12  THESE DEVICES.

        13           THE LAST THING ABOUT THIS IS, THIS SAYS THESE

        14  FEATURES COULD MAKE SONY A POWERFUL COMPETITOR TO

        15  MICROSOFT IF SOFTWARE DEVELOPERS, ET CETERA.  I AM

        16  REMINDED OF THE ANSWER GIVEN BY THE SPARTANS TO THE

        17  PERSIANS, WHEN THE PERSIANS SENT THEM A NOTE SAYING IF

        18  THEY CAME AND CONQUERED, THEY WOULD DO ALL THESE TERRIBLE

        19  THINGS TO SPARTA, AND THEREFORE, THEY SPARTANS SHOULD

        20  SURRENDER.  AND THE SPARTANS SENT BACK A ONE-WORD ANSWER;

        21  IT WAS "IF."

        22  Q.   IS THAT THE LINE YOU TOLD ME YOU WERE GOING TO USE

        23  BEFORE WE FINISH?

        24  A.   NO.  DO YOU WANT ME TO TELL YOU THE LINE?  BECAUSE IT

        25  GOES WITH THIS DOCUMENT, MR. LACOVARA.  IF YOU REALLY
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         1  BELIEVE THAT THESE MACHINES, THESE GAMES MACHINES, ARE

         2  GOING TO BE A SERIOUS THREAT IN ANYTHING LIKE THE

         3  FORESEEABLE FUTURE TO MICROSOFT'S OPERATING SYSTEM

         4  MONOPOLY FOR PC'S, THEN AS I SAID BEFORE, YOU REALLY LIKE

         5  TO PLAY GAMES.

         6  Q.   OKAY, DR. FISHER.  WE HAVE ONE MORE DOCUMENT TO DO,

         7  AND THEN JUST ONE MINOR FOLLOW-UP.  I JUST NEED A

         8  CLARIFICATION OF SOME TESTIMONY FROM YESTERDAY.

         9           WOULD YOU AGREE WITH ME THAT TO THE EXTENT THAT

        10  TWO PRODUCTS ARE SUBSTITUTES FOR EACH OTHER, THE RELATIVE

        11  PRICES OF THE TWO PRODUCTS WOULD MATTER IN A CONSUMER'S

        12  PURCHASE DECISION?

        13  A.   THAT SOUNDS RIGHT.  COULD YOU JUST SAY IT AGAIN.

        14  Q.   ASSUMING THE TWO PRODUCTS ARE SUBSTITUTES FOR EACH

        15  OTHER, THE RELATIVE PRICES OF THE TWO PRODUCTS WILL MATTER

        16  IN THE CONSUMERS' PURCHASING DECISION?

        17  A.   WELL, RELATIVE PRICES ALWAYS MATTER, AND THEY MATTER

        18  MORE FOR SUBSTITUTES IN SOME SENSE, I SUPPOSE, YES.

        19           MR. LACOVARA:  I WOULD LIKE TO ASK MY COLLEAGUE

        20  FROM THE JUSTICE DEPARTMENT TO DISPLAY GOVERNMENT

        21  EXHIBIT 2083, WHICH WAS A FIGURE FROM THE IDC REPORT

        22  THAT'S BEEN PLACED INTO EVIDENCE.

        23  BY MR. LACOVARA:

        24  Q.   AND THIS ONE COMPARES VALUE BETWEEN PC'S AND

        25  INFORMATION APPLIANCES.
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         1           AND YOU UNDERSTAND "VALUE" TO MEAN REVENUE FROM

         2  SALES, DO YOU NOT?

         3  A.   I ASSUME THAT'S WHAT IT IS, YES.

         4  Q.   AND IF YOU NEED TO LOOK AT THE BALANCE OF THE

         5  DOCUMENT, YOU MAY HAVE TO DO A LITTLE ARITHMETIC, BUT I

         6  COULD ASK YOU--I THINK YOU MAY BE ABLE TO ANSWER THE

         7  QUESTION WITHOUT LOOKING AT THE DOCUMENT.

         8           IS IT NOT CORRECT, SIR, THAT ONE OF THE REASONS

         9  THAT THIS CHART LOOKS LIKE THIS IS THAT THE NON-PC DEVICES

        10  ARE--EVEN ASSUMING CHANGES IN PC PRICES--MUCH, MUCH

        11  CHEAPER THAN PC'S?

        12  A.   OH, YES, I BELIEVE THAT TO BE TRUE.

        13  Q.   NOW, FINALLY, I JUST NEED A CLARIFICATION.

        14           MR. LACOVARA:  IF I COULD ASK THAT THE WITNESS BE

        15  SHOWN HIS TESTIMONY FROM YESTERDAY, THE AFTERNOON SESSION,

        16  A QUESTION ASKED BY MR. BOIES AT PAGE 80, AND I WILL READ

        17  THE QUESTION.

        18  BY MR. LACOVARA:

        19  Q.   MR. BOIES ASKS YOU, AFTER REFERRING TO ME, HE SAYS

        20  THAT I HAD SUGGESTED--

        21  A.   GIVE ME A SECOND.

        22  Q.   I WILL JUST START READING IT.

        23  A.   I'M THERE.

        24  Q.   SUGGESTS THAT THE DEVELOPMENT OF JAVA-BASED

        25  APPLICATIONS AND WEB-BASED APPLICATIONS, AND HE MENTIONED
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         1  SOMETHING ABOUT E-NOTES OR SOMETHING FROM LOTUS.

         2           JUST SO IT'S CLEAR IN THE RECORD, YOU THEN ANSWER

         3  A QUESTION.  ARE YOU ANSWERING WITH RESPECT TO OUR

         4  COLLOQUY WITH REGARD TO THE LOTUS NOTES PRODUCT THAT WILL

         5  RUN ON LINUX, OR THE ESUITE PRODUCT THAT IS, AS YOU

         6  DESCRIBED IT, AN OPERATING SYSTEM INDEPENDENT APPLICATION?

         7  A.   THE QUESTION--IF YOU READ DOWN TO THE QUESTION

         8  MR. BOIES ASKED, HE SAID, "WHAT RELEVANCE, IF ANY, DOES

         9  THIS ANALYSIS OF LINUX HAVE TO THIS QUESTION," AND THEN I

        10  GAVE AN ANSWER ABOUT LINUX.

        11  Q.   SO, YOU UNDERSTOOD HIM TO BE ASKING ABOUT OUR

        12  COLLOQUY WITH REGARD TO APPLICATIONS THAT RUN ON LINUX?

        13  A.   YES.

        14  Q.   OKAY.

        15           MR. LACOVARA:  YOUR HONOR, THAT IS NOT GOING OUT

        16  WITH A BANG, BUT I HAVE NO FURTHER QUESTIONS FOR THE

        17  WITNESS.

        18           THE COURT:  ALL RIGHT.

        19           MR. LACOVARA:  THANK YOU VERY MUCH, DR. FISHER.

        20           THE COURT:  ARE WE THROUGH WITH DR. FISHER?

        21           MR. BOIES:  I HAVE A FEW QUESTIONS, YOUR HONOR.

        22           THE COURT:  ALL RIGHT.

        23           THE WITNESS:  MY WIFE ISN'T COMING HOME UNTIL

        24  MONDAY, YOUR HONOR.

        25           THE COURT:  WOULD YOU LIKE TO STAY THE WEEKEND?
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         1           MR. BOIES:  IF THAT'S AN INVITATION, I WOULD NOT

         2  ACCEPT IT, YOUR HONOR.

         3                 FURTHER REDIRECT EXAMINATION

         4  BY MR. BOIES:

         5  Q.   IF WE COULD PUT DEFENDANT'S EXHIBIT 2083 BACK UP FOR

         6  JUST A MOMENT.

         7           YOU TOLD MR. LACOVARA THAT THE INFORMATION

         8  APPLIANCES WERE MUCH, MUCH CHEAPER THAN THE PC'S.

         9           RECOGNIZING THIS IS A PROJECTION BY IDC, ASSUMING

        10  THAT THIS PROJECTION IS RELEVANT, WHAT DOES IT SAY ABOUT

        11  THE EXTENT TO WHICH PC'S AND INFORMATION APPLIANCES WILL

        12  COMPETE IF PC'S ARE GOING TO CONTINUE TO INCREASE TO THAT

        13  EXTENT IN THE FACE OF THIS MUCH, MUCH CHEAPER PRODUCT?

        14  A.   WELL, IN THE FIRST PLACE--ASSUMING YOU BELIEVE THIS

        15  PROJECTION AT ALL, NOTE THAT STARTING IN 1999, I CAN'T

        16  QUITE TELL WHETHER IT'S TRUE BEFORE THAT, ACTUALLY IS

        17  PLAINLY--WHAT I'M ABOUT TO SAY IS PLAINLY TRUE FOR 1997 TO

        18  1998.  YOU WILL NOTE THAT PC'S ARE INCREASING FASTER THAN

        19  THE INFORMATION APPLIANCES.  THAT, BY ITSELF, SAYS--AND

        20  PARTICULARLY, SINCE WE KNOW THAT THE PRICE OF PC'S IS

        21  COMING DOWN--THAT SAYS PC'S ARE--THAT SAYS THAT THE NUMBER

        22  OF SHIPMENTS OF PC'S MUST BE GOING UP RELATIVE TO THE

        23  NUMBER OF SHIPMENTS OF INFORMATION APPLIANCES, UNLESS YOU

        24  THINK THAT THE PRICE OF INFORMATION APPLIANCES IS ALSO

        25  COMING DOWN OR COMING DOWN AT A FASTER RATE THAN FOR PC'S.
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         1           IN THE SECOND PLACE, THIS PLAINLY SAYS--THE ONLY

         2  POINT TO THIS, YOU KNOW, IS THE PC GOING TO DIE?  AND THE

         3  ANSWER IS, OF COURSE THE PC ISN'T GOING TO DO.  AND THE

         4  FACT THAT THERE IS THIS INTERESTING SET OF DEVICES WHICH

         5  WILL DO SOME OF THE THINGS THAT A PC COULD DO, IS JUST NOT

         6  GOING TO CHANGE THE FACT THAT THERE IS GOING TO BE AN

         7  AWFUL LOT OF PC'S AND THAT THE MONOPOLY OVER OPERATING

         8  SYSTEMS FOR PC'S IS GOING TO BE SERIOUS.

         9           MR. BOIES:  NO MORE QUESTIONS, YOUR HONOR.

        10           THE COURT:  YOU GET ANOTHER SHOT, IF YOU WANT,

        11  MR. LACOVARA.

        12           MR. LACOVARA:  LOATH AS I AM TO SAY THESE WORDS,

        13  I DON'T HAVE ANY QUESTIONS.

        14           THE COURT:  ALL RIGHT.  DR. FISHER, YOU ARE

        15  EXCUSED.  YOU MAY RETURN TO CAMBRIDGE.

        16           THE WITNESS:  THANK YOU, YOUR HONOR.

        17           (WITNESS STEPS DOWN.)

        18           THE COURT:  NOW, DO I ASSUME THAT WE HAVE NO

        19  FURTHER WITNESSES FOR THIS AFTERNOON?

        20           MR. BOIES:  YES, YOUR HONOR.

        21           THE COURT:  I ASSUME CORRECTLY?

        22           MR. BOIES:  YES.

        23           THE COURT:  ALL RIGHT.  WE WILL HAVE WHO ON

        24  MONDAY MORNING, THEN?

        25           MR. BOIES:  MR. NORRIS FROM IBM WILL BE OUR NEXT
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         1  WITNESS, YOUR HONOR.

         2           THE COURT:  ALL RIGHT.  I WISH YOU ALL A PLEASANT

         3  WEEKEND.  WE WILL SEE YOU ON MONDAY MORNING.

         4           (WHEREUPON, AT 2:21 P.M., THE HEARING WAS

         5  ADJOURNED UNTIL 10:00 A.M., MONDAY, JUNE 7, 1999.)
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14
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