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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES OF AMERICA VERSUS MICROSOFT CORPORATION, AND CIVIL

          4   ACTION 98-1233, STATE OF NEW YORK, ET AL., VERSUS MICROSOFT

          5   CORPORATION.

          6             PHILLIP MALONE, STEVEN HOUCK AND DAVID BOIES FOR

          7   THE PLAINTIFFS.

          8             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          9   WILLIAM NEUKOM FOR THE DEFENDANT.

         10             THE COURT:  GOOD MORNING, EVERYONE.

         11             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

         12             (FRANKLIN M. FISHER, PLAINTIFFS' WITNESS,

         13   PREVIOUSLY SWORN.)

         14                   CROSS-EXAMINATION (RESUMED)

         15   BY MR. LACOVARA:

         16   Q.  GOOD MORNING, DR. FISHER.

         17   A.  GOOD MORNING, MR. LACOVARA.

         18             MR. LACOVARA:  INITIALLY, BEFORE I ADDRESS ANY

         19   QUESTIONS TO THE WITNESS, YOUR HONOR, I HAD SAID YESTERDAY

         20   THAT I WOULD PROVIDE THE DATE FOR THE DEFENDANT'S EXHIBIT

         21   2420, WHICH IS THE IBM LETTER TO SHAREHOLDERS FROM

         22   MR. GERSTNER.

         23             THE COURT:  YES, SIR.

         24             MR. LACOVARA:  AND THAT DATE IS -- WE BELIEVE IT

         25   IS MARCH 21ST.  IT'S NOT DATED, AND THERE ARE PRESS REPORTS
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          1   THAT SAY IT WAS THE 21ST OF MARCH AND SOME THAT SAY THE

          2   22ND.  MORE SAY THE 21ST, SO WE'LL GO WITH THAT.

          3             THE COURT:  ALL RIGHT.

          4             MR. LACOVARA:  BUT ON OR ABOUT MARCH 21ST, 1999,

          5   YOUR HONOR --

          6             THE COURT:  VERY WELL.

          7             MR. LACOVARA:  -- FOR DEFENDANT'S 2420.

          8   BY MR. LACOVARA:

          9   Q.  DR. FISHER, OVER THE COURSE OF LAST EVENING, DID YOU

         10   DIRECT YOUR STAFF AT CHARLES RIVER OR THE DEPARTMENT OF

         11   JUSTICE TO GATHER INFORMATION ON THE TWO SUBJECTS AS TO

         12   WHICH I INQUIRED YESTERDAY, NAMELY THE CALCULATION OF

         13   COMPLEMENTARY REVENUES FROM SALES OR LICENSES OF WINDOWS,

         14   AND THE CALCULATION THAT YOU HAD PERFORMED RELATED TO THE

         15   ACQUISITION OF NETSCAPE BY AOL AND CERTAIN TRANSACTIONS YOU

         16   THOUGHT COMPARABLE, OR ARGUABLY COMPARABLE?

         17   A.  I DID.

         18   Q.  AND IS IT YOUR UNDERSTANDING THAT INFORMATION HAS BEEN

         19   PROVIDED TO MICROSOFT THIS MORNING?

         20   A.  UNLESS SOMETHING SLIPPED UP IN THE LAST HOUR, YES.

         21             MR. LACOVARA:  YOUR HONOR, I WOULD JUST LIKE TO

         22   MAKE THE REPRESENTATION THAT WE RECEIVED SOME MATERIAL THIS

         23   MORNING, AND WE HAVE PLACED IT IN THE HANDS OF OUR

         24   RESPECTIVE ECONOMISTS, AND I THINK THEY ARE JUST GOING TO

         25   WORK IT OUT AMONG THEMSELVES, AS TO WHETHER THE INFORMATION
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          1   IS SUFFICIENT AND INTELLIGIBLE.

          2             THE COURT:  I AM DELIGHTED TO HEAR THAT.

          3             MR. LACOVARA:  AS DELIGHTED AS THE LAWYERS, YOUR

          4   HONOR.  OKAY.

          5   BY MR. LACOVARA:

          6   Q.  DID YOU HAVE A CHANCE LAST NIGHT TO REVIEW MATERIALS ON

          7   LINUX?

          8   A.  I DID.

          9   Q.  OKAY.  BEFORE WE TALK ABOUT THAT, I'D LIKE TO COVER A

         10   COUPLE OF OTHER SUBJECTS.  AND, FIRST, I'D LIKE TO TAKE YOU

         11   BACK TO A PORTION OF YOUR TESTIMONY YESTERDAY.

         12             COULD I ASK THAT A COPY OF THE WITNESS' TESTIMONY

         13   FROM JUNE 2ND, THE A.M. SESSION, BE PLACED IN FRONT OF HIM.

         14             AND JUST TO PROVIDE THE CONTEXT, WHILE YOU'RE

         15   GETTING THE DOCUMENT, THIS WAS IN RESPONSE TO A QUESTION

         16   FROM MR. BOIES AS TO WHETHER -- HOW YOU WOULD EXPECT A

         17   MONOPOLIST TO BEHAVE IN TERMS OF ENGAGING IN

         18   PROFIT-MAXIMIZING PRICING.  AND IF YOU HAVE THAT TESTIMONY

         19   IN FRONT OF YOU --

         20   A.  WHAT PAGE?

         21   Q.  PAGE 6, SIR.

         22             YOU WERE ASKED THE QUESTION ON LINE 2 STARTING,

         23   SIR -- "WITH RESPECT TO THE ISSUE OF WINDOWS PRICES, IS IT

         24   PLAUSIBLE THAT THOSE PRICES ARE BEING KEPT LOW OR ARE BEING

         25   KEPT LOWER THAN THEY OTHERWISE WOULD HAVE BEEN BECAUSE

                                                                               7

          1   MICROSOFT IS CONCERNED ABOUT LONG-RUN COMPETITION?"

          2             YOUR ANSWER:  "NO, IT IS NOT PLAUSIBLE."

          3             THEN YOU WERE ASKED, "WHY NOT"?

          4             AND I AM MOST INTERESTED IN THE SECOND PARAGRAPH

          5   OF YOUR ANSWER WHERE YOU SAY, "THE PROSPECT OF SUCH

          6   INNOVATION, IF IT IS THERE, IS THERE PRETTY MUCH REGARDLESS

          7   OF THE SHORT-TERM PRICE OF WINDOWS.  AND, INDEED, IF

          8   MICROSOFT THOUGHT THAT, IN A RELATIVELY FEW YEARS, ITS POWER

          9   WOULD BE DISSIPATED BY SUCH INNOVATION, THEN IT WOULD BE IN

         10   MICROSOFT'S INTEREST TO CHARGE A HIGH PRICE NOW AND EARN

         11   THE --  EARN PROFITS WHILE THE EARNING IS GOOD, SO TO

         12   SPEAK."

         13             DO YOU SEE THAT TESTIMONY?

         14   A.  I DO.

         15   Q.  AND IS THAT AN ACCURATE STATEMENT OF YOUR OPINION IN

         16   THIS REGARD?

         17   A.  YES, ALTHOUGH THE REST OF THE ANSWER EXPANDS ON IT.

         18   Q.  DO YOU BELIEVE THAT RATIONAL PROFIT-MAXIMIZING FIRMS,

         19   WHETHER MONOPOLISTS OR NOT, MIGHT HAVE INCENTIVES -- EXCUSE

         20   ME -- MIGHT MAKE CHOICES OTHER THAN TO CHARGE A HIGH PRICE

         21   TO RESPOND TO LONG-RUN COMPETITION?

         22   A.  YES, BUT IT DEPENDS UPON THE CIRCUMSTANCES THEREIN.

         23   Q.  DON'T SOME FIRMS ATTEMPT TO RESPOND TO THE PROSPECT OF

         24   LONG-RUN COMPETITION BY ACCELERATING RESEARCH AND

         25   DEVELOPMENT AND TRYING TO OUT-INNOVATE THE COMPETITION,
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          1   WHETHER KNOWN OR UNKNOWN?

          2   A.  YES.

          3   Q.  AND HAVE YOU REVIEWED THE EXTENT TO WHICH MICROSOFT HAS

          4   ATTEMPTED TO INNOVATE AND TO INVEST IN RESEARCH AND

          5   DEVELOPMENT AND TO IMPROVE ITS PRODUCTS?

          6   A.  MICROSOFT CONTINUES TO INNOVATE.  AS I TESTIFIED, AND SO

          7   DID OTHERS PREVIOUSLY, MONOPOLISTS HAVE INCENTIVES TO

          8   INNOVATE.

          9   Q.  AND SO TO NON-MONOPOLISTS, CORRECT?

         10   A.  YES.  THE INCENTIVES ARE DIFFERENT.

         11   Q.  AND ALL YOU'RE SAYING IS YOU CAN'T TELL WHETHER SOMEONE

         12   IS A MONOPOLIST MERELY BY THE FACT THAT THEY INNOVATE OR

         13   DON'T INNOVATE?

         14   A.  THAT'S CORRECT.

         15   Q.  OKAY.  NOW, YOU AGREE THAT BROWSERS AND JAVA REPRESENTED

         16   A THREAT TO MICROSOFT'S MONOPOLY AS YOU DEFINE ITS MONOPOLY,

         17   CORRECT?

         18   A.  YES.

         19   Q.  AND OVER WHAT TIME PERIOD HAS THAT THREAT EXISTED?

         20   A.  WELL, THAT'S A LITTLE HARD TO SAY.  THE PROSPECT OF THE

         21   THREAT -- THE REASON IS BECAUSE IT WAS A THREAT; IT DIDN'T

         22   MATERIALIZE.  I WOULD SAY THE THREAT GOES BACK TO AT LEAST

         23   '96.

         24   Q.  OKAY.  AND WOULD YOU AGREE THAT, AT SOME POINT IN TIME,

         25   OS/2 WAS WIDELY REGARDED IN THE TRADE PRESS AND AMONG
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          1   INDUSTRY ANALYSTS AS A VERY SERIOUS THREAT TO MICROSOFT'S

          2   POSITION IN OPERATING SYSTEM SALES?

          3   A.  YES.  THAT WAS BEFORE -- I DON'T KNOW HOW SERIOUS -- BUT

          4   THAT WAS BEFORE MICROSOFT HAD SUCCEEDED IN BEING THE

          5   BENEFICIARY OF THE NETWORK EFFECTS AND THE APPLICATIONS

          6   BARRIER.  THAT WAS WHILE THE BATTLE WAS STILL GOING ON.

          7   Q.  AND WHAT PERIOD OF TIME DO YOU BELIEVE THAT THE BATTLE

          8   WAS STILL GOING ON AND MICROSOFT HAD NOT YET, IN YOUR WORDS,

          9   BECOME THE BENEFICIARY OF NETWORK EFFECTS?

         10   A.  WELL, THAT'S HARD TO SAY.  I'M SURE IT WAS A BENEFICIARY

         11   OF NETWORK EFFECTS BY 1995.  IT WAS NOT THE BENEFICIARY OF

         12   NETWORK EFFECTS IN THIS REGARD IN THE LATE '80S, AND THE

         13   BATTLE WAS CERTAINLY GOING ON THEN.

         14             BUT EXACTLY WHEN, I'D HAVE TO REFRESH MYSELF ON

         15   THE DATES.

         16   Q.  WELL, I UNDERSTAND THAT IT'S HARD, BUT YOU MIGHT IMAGINE

         17   THAT THE QUESTION MATTERS TO ME SOME.

         18             WHEN DO YOU THINK MICROSOFT LAST WAS NOT THE

         19   BENEFICIARY OF THE NETWORK EFFECTS TO WHICH YOU HAVE

         20   TESTIFIED AT SOME LENGTH?

         21   A.  WELL, MICROSOFT HAS BEEN, IN SOME FORM, THE BENEFICIARY

         22   OF NETWORK EFFECTS FOR SOME TIME.  THAT DOESN'T MEAN THAT

         23   THE BATTLE WAS OVER DURING THAT SAME PERIOD OR THAT

         24   MICROSOFT WAS AS PROTECTED AS IT HAS BEEN FOR THE LAST FEW

         25   YEARS BEHIND THE BARRIER.
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          1             I HAVE TESTIFIED REPEATEDLY IN ANSWER TO YOUR

          2   QUESTIONS THAT I THOUGHT MICROSOFT HAD A MONOPOLY FROM

          3   APPROXIMATELY 1995 ON.  I HAVEN'T CAREFULLY EXAMINED HOW FAR

          4   BACK THAT GOES.  BUT THE FLIP SIDE OF THAT QUESTION IS THAT

          5   THE BATTLE HAD ENDED EFFECTIVELY BY 1995.  I DON'T KNOW A

          6   DATE BEFORE THAT.

          7   Q.  DO YOU BELIEVE THAT MICROSOFT HAD ATTAINED A MONOPOLY

          8   PRIOR TO THE INTRODUCTION OF WINDOWS 95 IN AUGUST OF 1995?

          9   A.  IT'S UNCLEAR.  I THINK NOT, BUT IT IS UNCLEAR.

         10   Q.  TO SHIFT TOPICS JUST TO FOLLOW UP ON SOMETHING I

         11   NEGLECTED TO ASK YOU YESTERDAY, DO YOU KNOW WHAT A CONNECTED

         12   CLIENT IS?

         13   A.  NOT BY THAT NAME.

         14   Q.  HAVE YOU EVER HEARD THE NETSCAPE BROWSER DESCRIBED, SAY

         15   WITHIN THE LAST SIX MONTHS, AS A CONNECTED CLIENT?

         16   A.  NO.  I'M SORRY.  I SHOULDN'T SAY NO.  IF I HAVE, I DON'T

         17   REMEMBER IT.

         18   Q.  IN EVALUATING THE EXTENT TO WHICH A BROWSER, AS YOU USE

         19   THE TERM, HAS VALUE, DO YOU HAVE ANY UNDERSTANDING OF THE

         20   FACT THAT IT'S CONNECTED OR NOT CONNECTED?

         21   A.  TO WHAT?

         22   Q.  TO A PORTAL SITE, TO A HOME PAGE, OR TO A PARTICULAR

         23   SERVICE.  WHETHER THAT RAISES ITS VALUE.

         24   A.  I'M SORRY.  COULD YOU JUST REPEAT THE QUESTION.

         25   Q.  SURELY.
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          1             DO YOU HAVE AN UNDERSTANDING AS TO WHETHER THE

          2   VALUE OF A BROWSER IS RAISED BY THE FACT THAT IT IS

          3   CONNECTED, IN THE SENSE I HAVE JUST EXPLAINED, TO A PORTAL

          4   SITE, TO A PARTICULAR HOME PAGE, OR TO A PARTICULAR ONLINE

          5   SERVICE OR ISP?

          6   A.  BY "VALUE," YOU MEAN THE VALUE TO THE BROWSER COMPANY?

          7   Q.  THE VALUE TO THE BROWSER COMPANY OR THE ENTITY

          8   DISTRIBUTING THE BROWSER.

          9   A.  YES.  THAT IS OF SOME VALUE.

         10   Q.  AND IF THE ENTITY DISTRIBUTING THE BROWSER AND THE

         11   ENTITY THAT DEVELOPS THE BROWSER ARE THE SAME, THERE IS

         12   VALUE INURING THERE?

         13   A.  YES.

         14   Q.  HAVE YOU ATTEMPTED, IN DECIDING -- COMING TO YOUR

         15   CONCLUSION THAT NETSCAPE'S BROWSER BUSINESS WAS, QUOTE,

         16   BROKEN, TO MEASURE THAT VALUE?  AND I'LL REPRESENT TO YOU

         17   THAT NETSCAPE'S CLIENT HAS BEEN CALLED BY AOL AND NETSCAPE A

         18   CONNECTED CLIENT SINCE THE TRANSACTION AND EVEN BEFORE.

         19   A.  IN EFFECT, YES.  THE CALCULATIONS THAT WE MADE OF THE

         20   PRICE THAT WAS PAID IN RELATIVELY MORE OR LESS COMPARABLE

         21   TRANSACTIONS HAD TO DO SPECIFICALLY WITH THE VALUE OF THE

         22   PORTAL.

         23   Q.  AND PART OF THE VALUE OF NETSCAPE'S PORTAL, SIR, IS THE

         24   VALUE OF THE CLIENT'S SOFTWARE THAT IS HARD-WIRED TO THAT

         25   PORTAL; IS THAT NOT CORRECT?
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          1   A.  WELL, I TAKE IT YOU MEAN BY "HARD-WIRED," NOT LITERALLY

          2   WIRED -- I TAKE IT YOU MEAN THAT IF YOU TURN ON THE NETSCAPE

          3   BROWSER -- YOU, A PERSON -- AND DO NOT -- AND HAD NOT TAKEN

          4   ACTION TO AVOID THIS, YOU WILL BE TAKEN TO THE NETSCAPE HOME

          5   PAGE.

          6   Q.  THAT IS CORRECT.

          7   A.  THE ANSWER TO THAT IS YES.

          8   Q.  NOW, YOU MENTIONED THE CONCEPT OF RAISING RIVALS' COSTS

          9   IN RESPONSE TO SOME OF MR. BOIES' QUESTIONS.  AND YOU

         10   REFERRED TO AN ARTICLE WRITTEN BY YOUR CRA COLLEAGUE,

         11   MR. SALOP.

         12             IT IS TRUE, SIR, THAT NON-PREDATORY CONDUCT CAN

         13   RAISE RIVALS' COSTS, CORRECT?

         14   A.  NOT IN THE FORM THAT IS DESCRIBED IN THE VARIOUS SALOP

         15   AND OTHER'S ARTICLES, OR IN THE FORM THAT IS, I THINK,

         16   WELL-RECOGNIZED IN THE LITERATURE.

         17   Q.  WELL, LET US MAKE SURE THAT WE DON'T USE PHRASES AND

         18   TERMS OF ART LOOSELY.  COULD YOU GIVE THE DEFINITION OF

         19   RAISING RIVALS' COSTS AS A PREDATORY ACT OR THE RESULT OF A

         20   PREDATORY ACT, JUST SO IT'S VERY CLEAR.

         21   A.  IT'S AN ACTION WHICH IMPOSES COSTS ON YOUR RIVALS AND

         22   WHICH -- I COULD GO ON IN THAT DIRECTION, BUT -- AND WHICH

         23   IS NOT AN ACTION WHICH IS PROFIT-MAXIMIZING, EXCEPT FOR THE

         24   COSTS -- THE EFFECTS OF THE COSTS ON THE RIVALS.

         25   Q.  SO IS IT FAIR TO SAY THAT IT'S ESSENTIALLY JUST ANOTHER
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          1   WAY OF TESTING FOR WHETHER AN ACT IS PREDATORY?

          2   A.  NO, IT'S NOT FAIR.  IT IS A PARTICULAR FORM OF PREDATORY

          3   ACT.

          4   Q.  YOU, SIR, ARE AN ECONOMETRICIAN OF SOME RENOWN; WOULD

          5   YOU AGREE WITH THAT?

          6   A.  I WAS ONCE -- WELL, I STILL AM, IN SOME SENSE, AN

          7   ECONOMETRICIAN.  THE "RENOWN" IS NOT FOR ME TO SAY.

          8             THANK YOU.

          9   Q.  I WAS FISHING THERE.

         10             HAVE YOU ATTEMPTED TO CONSTRUCT A MODEL THAT WOULD

         11   ESTIMATE THE EXTENT TO WHICH THE CONDUCT THAT YOU DEEM

         12   PREDATORY HAS RAISED THE COST OF MICROSOFT'S RIVALS?

         13   A.  NO.  I DON'T BELIEVE THAT THAT'S POSSIBLE TO DO WITH

         14   ECONOMETRIC METHODS --

         15   Q.  DO YOU BELIEVE IT'S POSSIBLE --

         16   A.  -- GIVEN BOTH THE COMPLEXITY OF THE ISSUE AND THE KIND

         17   OF DATA THAT ARE AVAILABLE.

         18   Q.  DO YOU BELIEVE IT IS POSSIBLE, THROUGH SOMETHING OTHER

         19   THAN ECONOMETRICS, TO COME UP WITH AN ESTIMATE?

         20   A.  OF THE AMOUNT?

         21   Q.  YES.

         22   A.  I DON'T EVER WANT TO SAY THAT SOMETHING IS IMPOSSIBLE,

         23   BUT I DO NOT SEE, AT THE MOMENT, A GOOD WAY TO DO THAT.

         24   Q.  YOU ARE FAMILIAR WITH THE CONCEPT OF RECOUPMENT IN THE

         25   CONTEXT OF PREDATORY PRICING?
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          1   A.  YES.

          2   Q.  OKAY.  FIRST, YOU UNDERSTAND THERE IS NOT A PREDATORY

          3   PRICING CLAIM PLEADED IN THIS CASE; IS THAT CORRECT?

          4             YOU HAVE READ THE COMPLAINT, SIR?

          5   A.  I HAVE, AND THAT'S MY RECOLLECTION.

          6   Q.  AND I TAKE IT THAT WHEN YOU TALK ABOUT PREDATORY

          7   PRICING, YOU ARE TALKING ABOUT IT SOLELY AS A MANIFESTATION,

          8   AS YOU SEE IT, OF CONDUCT THAT MICROSOFT TOOK TO PROTECT THE

          9   MONOPOLY; IS THAT RIGHT?

         10   A.  AS OPPOSED TO WHAT?  I DON'T UNDERSTAND WHAT ELSE IT

         11   COULD BE.

         12   Q.  AS OPPOSED TO AN INDEPENDENT ACT.  YOU DON'T NECESSARILY

         13   NEED PREDATORY PRICING TO PROTECT A MONOPOLY; YOU WOULD

         14   AGREE WITH THAT, CORRECT?

         15   A.  THAT'S TRUE.

         16   Q.  OKAY.  AND SO THE RELEVANCE OF THAT ISSUE IN THIS CASE

         17   IS LIMITED SOLELY TO WHETHER THOSE ACTS WERE ENGAGED IN TO

         18   PROTECT WHAT YOU BELIEVE IS A MICROSOFT MONOPOLY; IS THAT

         19   CORRECT?

         20   A.  THAT SOUND RIGHT TO ME.

         21   Q.  OKAY.  NOW, YOU ARE OF THE VIEW THAT MICROSOFT HAS

         22   RAISED THE PRICE OF WINDOWS IN THE LAST YEAR TO TWO YEARS,

         23   CORRECT?

         24   A.  YES.

         25   Q.  DID YOU ATTEMPT TO CALCULATE THE ADDITIONAL REVENUE

                                                                              15

          1   MICROSOFT EARNED BY THOSE PRICE INCREASES?

          2   A.  NO, I DON'T THINK YOU CAN -- THAT IS NOT EASY TO DO.  I

          3   DON'T BELIEVE SO.

          4   Q.  IT'S NOT EASY TO CALCULATE THE ADDITIONAL REVENUE THAT

          5   MICROSOFT EARNED BY RAISING THE PRICE INCREASE THAT YOU'VE

          6   ALREADY CALCULATED?

          7   A.  NO.  I'M HAPPY TO TELL YOU WHY IT'S NOT EASY.

          8   Q.  OKAY.  TELL MR. BOIES WHY.

          9             DID YOU CONSIDER THE POSSIBILITY THAT MICROSOFT

         10   HAS RECOUPED -- LET ME ASK A FOUNDATION QUESTION.

         11             YOU BELIEVE THAT MICROSOFT INCURRED SOME EXPENSES

         12   IN, AS YOU SAY, GIVING AWAY OR PAYING PEOPLE TO TAKE IE,

         13   CORRECT?

         14   A.  YES.

         15   Q.  AND YOU'VE NEVER GIVEN ME A PRECISE FIGURE, BUT YOU SAY

         16   IT'S A COUPLE OF HUNDRED MILLION DOLLARS.  IS THAT THE BEST

         17   YOU CAN DO?

         18   A.  IT SEEMS GOOD ENOUGH.  IT'S BIG.

         19   Q.  IT'S BIG.  SO IT'S SOMEWHERE BETWEEN A HUNDRED MILLION

         20   AND A BILLION?

         21   A.  I WOULD THINK IT WAS IN THE HUNDREDS OF MILLIONS, YES.

         22   Q.  OKAY.  LOW?  HIGH?

         23   A.  I AM BASING THE HUNDREDS OF -- I'M NOT SURE.  I AM

         24   BASING THE HUNDREDS-OF-MILLIONS STATEMENTS ON A STATEMENT --

         25   I THINK IN THE RESPONSE TO INTERROGATORIES, BUT PERHAPS
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          1   NOT -- THAT MICROSOFT'S DEVELOPMENT EXPENSES FOR IE RAN IN

          2   THE -- WAS RUNNING IN THE HUNDREDS OF MILLIONS PER YEAR.

          3   BUT I DON'T KNOW HOW MANY YEARS, AND I DON'T REMEMBER

          4   EXACTLY WHAT THAT SAYS.

          5   Q.  DO YOU KNOW HOW MICROSOFT WAS DEFINING IE IN THAT

          6   CONTEXT?  ARE THEY DEFINING IT IN THE SAME WAY THAT YOU

          7   DEFINE IE FOR PURPOSES OF YOUR TESTIMONY?

          8   A.  WELL, I CAN'T, OF COURSE, BE SURE, AS I SIT HERE, HOW

          9   THEY WERE DEFINING IT.  BUT I ASSUME THAT IT IS TRUE THAT

         10   THEY SPENT A SUBSTANTIAL AMOUNT OF MONEY ON IE SPECIFICALLY.

         11   Q.  OKAY.  DO YOU HAVE ANY ESTIMATE AS TO HOW MUCH LESS

         12   MICROSOFT WOULD HAVE CHARGED FOR WINDOWS IF IT HAD NOT

         13   INCLUDED WHAT YOU CALL IE IN THAT PRODUCT?

         14   A.  I DON'T.  MICROSOFT HAD A GOOD DEAL OF FREEDOM AS TO

         15   WHAT IT CHARGES FOR WINDOWS, AND IT WOULD HAVE MADE A

         16   DIFFERENT DECISION, AND I CAN'T SAY WHAT THAT DECISION WOULD

         17   HAVE BEEN.

         18   Q.  DO YOU BELIEVE THAT THE INCLUSION OF INTERNET EXPLORER

         19   TECHNOLOGIES GENERATED EXTRA REVENUE TO MICROSOFT IN THE

         20   FORM OF MARGINAL SALES OF WINDOWS?

         21   A.  IT MAY HAVE GENERATED EXTRA REVENUES IN THAT FORM.

         22   THOSE REVENUES -- SOME OF THOSE -- YOU HAVE TO BE CAREFUL

         23   ABOUT THIS, THOUGH, BECAUSE YOU HAVE TO ASK HOW MUCH OF

         24   THOSE REVENUES WOULD ALSO HAVE BEEN GENERATED HAD IE BEEN

         25   OFFERED AT A SEPARATE PRICE.
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          1   Q.  AND HAVE YOU ATTEMPTED TO PERFORM THAT ANALYSIS?

          2   A.  NO, I DON'T THINK THAT'S EASY OR EVEN POSSIBLE TO DO.

          3   Q.  OKAY.  HAVE YOU ATTEMPTED TO DETERMINE WHETHER IT IS

          4   POSSIBLE THAT MICROSOFT HAS RECOUPED WHATEVER INVESTMENT IT

          5   HAS MADE IN INTERNET EXPLORER THROUGH INCREASED WINDOWS

          6   SALES OR WHAT YOU CALL A PRICE INCREASE?

          7   A.  AND HAS RECOUPED IT -- LET ME BE CLEAR.  THAT RECOUPMENT

          8   WOULD HAVE TO ASK THE QUESTION NOT MERELY WHAT IS THE VALUE

          9   OF THE EXTRA SALES TO MICROSOFT THAT IT MADE BECAUSE OF IE.

         10   YOU HAVE TO ASK HOW THAT DIFFERS -- TO WHAT EXTENT THAT

         11   EXCEEDS THE AMOUNT THAT THEY WOULD HAVE MADE HAD THEY NOT

         12   OFFERED IE AT A ZERO PRICE, NOT BUNDLED IT, AND NOT GONE OUT

         13   OF THEIR WAY TO DESTROY NAVIGATOR, BECAUSE NAVIGATOR WAS

         14   ALSO A COMPLEMENT.

         15             AND I THINK THE ANSWER IS -- THE FULL ANSWER IS

         16   NO, I DON'T KNOW THE ANSWER TO THAT QUESTION.  I DOUBT VERY

         17   MUCH THAT THEY HAVE, IN FACT, RECOUPED THE DEVELOPMENT

         18   COSTS.  AND IT IS PLAIN FROM THEIR INTERNAL DOCUMENTS THAT'S

         19   NOT WHAT THEY WERE DOING.

         20   Q.  NOW, DR. FISHER, DO YOU BELIEVE THAT NAVIGATOR HAS BEEN

         21   DESTROYED?

         22   A.  NAVIGATOR HAS BEEN -- HOW SHALL I PUT IT -- HAMPERED.

         23   OBVIOUSLY, IT'S NOT BEEN COMPLETELY DESTROYED.

         24   Q.  HAMPERED?

         25   A.  HAMPERED.
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          1   Q.  WE'LL COME BACK TO THE SUBJECT OF THE HEALTH OF

          2   NAVIGATOR LATER.

          3             LET'S TALK A LITTLE BIT, IF WE COULD, ABOUT THE

          4   DECISION IN 1996, MADE BY AOL, TO DISTRIBUTE INTERNET

          5   EXPLORER TECHNOLOGIES AS ITS PRIMARY BROWSER.  YOU HAVE

          6   REVIEWED A FAIR AMOUNT OF DOCUMENTS AND TESTIMONY ON THIS

          7   ISSUE, HAVE YOU NOT?

          8   A.  YES.

          9   Q.  AND THE DOCUMENTS AND TESTIMONY INDICATE A CONSENSUS

         10   THAT AOL BELIEVED THAT MICROSOFT'S TECHNOLOGY WAS SUPERIOR

         11   TO NETSCAPE'S AT THAT TIME, CORRECT?

         12   A.  YES.

         13   Q.  AND THEY ALSO INDICATE THAT AOL BELIEVED -- WANTED TO

         14   WORK WITH NETSCAPE, BUT FOUND NETSCAPE DIFFICULT TO WORK

         15   WITH, CORRECT?

         16   A.  THERE IS SOME SUCH THING, YES.

         17   Q.  AND THERE ARE COMMUNICATIONS THAT YOU HAVE REVIEWED THAT

         18   SUGGEST THAT AOL CONTINUED TO GO BACK TO NETSCAPE, EVEN

         19   AFTER THEY WERE NEGOTIATING WITH MICROSOFT, AND SAID,

         20   ESSENTIALLY -- I AM PARAPHRASING, OF COURSE -- "YOU KNOW,

         21   MICROSOFT IS IN THE DOOR.  IF YOU GUYS WANT THE BUSINESS,

         22   YOU HAVE TO COME UP WITH SOMETHING."  AND THAT, TO USE A

         23   PHRASE USED EARLIER TODAY IN ANOTHER CONTEXT, NETSCAPE'S

         24   RESPONSE WAS ESSENTIALLY, "POUND DIRT"; IS THAT RIGHT?

         25   A.  WELL, IT'S NOT ON THIS RECORD.  I DON'T THINK YOU COULD
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          1   SAY THAT NETSCAPE'S RESPONSE WAS "POUND DIRT."

          2   Q.  NETSCAPE DIDN'T AGREE TO BUILD A COMPONENTIZED BROWSER,

          3   CORRECT?

          4   A.  YES -- NO, I UNDERSTAND.

          5   Q.  AND THEY DIDN'T AGREE TO SUPPORT ALL THE CONTENT FORMAT

          6   TYPES THAT AOL WANTED, CORRECT?

          7   A.  AT LEAST NOT RIGHT AWAY.  THEY WERE WILLING TO TALK

          8   ABOUT BUILDING A COMPONENTIZED BROWSER.  IT WASN'T BUILT YET

          9   Q.  OKAY.

         10   A.  I DON'T DOUBT FOR A MOMENT THAT AOL MADE ITS DECISION TO

         11   GO WITH MICROSOFT, RATHER THAN NETSCAPE, BASED ON A LARGE

         12   VARIETY OF FACTORS, OF WHICH THOSE ARE SOME.

         13   Q.  OKAY.  AND YOU DON'T --

         14   A.  IT WAS ALSO RECEIVING FROM -- SORRY.  ANOTHER WAY TO

         15   DESCRIBE SOME OF THIS IS IT WAS RECEIVING FROM MICROSOFT

         16   SORT OF VERY VALUABLE TECHNOLOGY, AND A PLACE ON THE

         17   DESKTOP.  AND TAKING THESE THINGS ALL TOGETHER, THAT'S WHAT

         18   IT DECIDED TO DO.

         19   Q.  NOW -- AND YOU DON'T MEAN TO SUGGEST BY YOUR TESTIMONY

         20   THAT AOL DID NOT MAKE THE DECISION THAT WAS -- EXCUSE ME.

         21   LET ME SAY IT WITHOUT SO MANY NEGATIVES.

         22             YOU DO NOT MEAN TO SUGGEST THAT AOL MADE A

         23   DECISION CONTRARY TO THE BEST INTEREST OF AOL AND ITS

         24   SHAREHOLDERS?

         25   A.  OF COURSE NOT.

                                                                              20

          1   Q.  OKAY.

          2   A.  MICROSOFT WENT TO SOME LENGTH TO PERSUADE AOL TO DO THIS

          3   AND TO OFFER AOL THINGS THAT WERE -- HAD BEEN COSTLY TO

          4   MICROSOFT TO DEVELOP, AND OFFER AOL THINGS THAT WERE

          5   VALUABLE TO AOL AND THAT MICROSOFT COULD HAVE CHARGED FOR.

          6   AND IT DID THIS IN RETURN FOR AOL ADOPTING A, QUOTE,

          7   NO-REVENUE PRODUCT, END QUOTE.

          8   Q.  WELL, LET ME -- AND AOL WILL CONTINUE TO BE THE ENTITY

          9   THAT DECIDES WHETHER IT USES INTERNET EXPLORER TECHNOLOGIES

         10   OR NOT, CORRECT?

         11   A.  SURE.

         12   Q.  AND IT WILL HAVE THE ABILITY TO -- IF IT WANTS MICROSOFT

         13   TO CONTINUE AS ITS SUPPLIER, IT WILL HAVE THE ABILITY TO

         14   EXTRACT EVEN ADDITIONAL INDUCEMENTS FROM MICROSOFT, NOW THAT

         15   IT OWNS NETSCAPE, CORRECT?

         16   A.  I'M NOT -- THAT IS -- THAT'S A MATTER OF SOME SUBTLETY.

         17   AND I AM PERFECTLY PREPARED TO DISCUSS IT.  THAT IS NOT --

         18   THAT MAY BE TRUE; IT IS NOT SO CLEAR.

         19             BUT, BY THE WAY, WHAT THAT WILL HAVE TO DO -- MY

         20   PREDICTION OF WHAT WILL HAPPEN TO THAT IS THAT IT WILL

         21   CONTINUE TO CHOOSE INTERNET EXPLORER, AND WHAT MAY SIMPLY

         22   HAPPEN AS A RESULT -- IF, INDEED, THERE IS ANY EFFECT OF THE

         23   MERGER -- IS THAT MICROSOFT WILL HAVE TO GIVE UP SOME OF ITS

         24   MONOPOLY RENTS TO AOL.

         25   Q.  OKAY.
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          1   A.  BUT IT HAS TO DO WITH WHO GETS WHICH PART OF THE SWAG,

          2   SO TO SPEAK.

          3   Q.  OKAY.  NOW, YOU'RE OF THE VIEW THAT MICROSOFT -- WELL,

          4   LET ME ASK YOU.  DID MICROSOFT GET ANYTHING OF VALUE FROM

          5   AOL IN EXCHANGE FOR THE AGREEMENT, OTHER THAN WHAT YOU WOULD

          6   CALL THE ABILITY TO HAMPER, OR HAMMER, OR DESTROY NETSCAPE?

          7   A.  WELL, TO PUT IT A LITTLE BIT DIFFERENTLY, OTHER THAN THE

          8   ABILITY TO SERIOUSLY PREVENT -- WARD OFF THE THREAT OR WARD

          9   OFF THE POSSIBLE PARADIGM SHIFT.

         10   Q.  I DON'T ACCEPT YOUR CHARACTERIZATION, BUT IT WORKS FOR

         11   PURPOSES OF THE QUESTION.  SO DID MICROSOFT GET ANYTHING OF

         12   VALUE OTHER THAN THAT?

         13   A.  THAT IS PRINCIPALLY WHAT IT GOT.

         14   Q.  OKAY.  IS THERE VALUE TO MICROSOFT IN DISTRIBUTING ITS

         15   TECHNOLOGY MORE WIDELY?

         16   A.  WELL, YES BUT -- THE "BUT" IS BECAUSE PART OF THE VALUE

         17   OR A GOOD DEAL OF THE VALUE OPEN TO MICROSOFT IN

         18   DISTRIBUTING ITS TECHNOLOGY MORE WIDELY IS THE MAINTENANCE

         19   OF THE APPLICATION BARRIERS TO ENTRY.  AND THAT'S WHAT YOU

         20   JUST EXCLUDED.

         21   Q.  IS THE WIDE DISTRIBUTION OF CURRENT VERSIONS OF IE

         22   TECHNOLOGIES OF VALUE TO MICROSOFT?  FOCUS ON CURRENT

         23   VERSIONS -- THE MOST RECENT VERSION.

         24             LET ME ASK A DIFFERENT QUESTION.  DOES THE WIDE

         25   DISTRIBUTION OF THE MOST RECENT VERSION OF IE TECHNOLOGIES
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          1   MAKE IT EASTER FOR MICROSOFT TO OFFER THE STABLE UP-TO-DATE

          2   PLATFORM TO DEVELOPERS THAT MR. DEVLIN SPOKE SO FONDLY OF?

          3   A.  WELL, YOU KNOW, IT'S NOT CLEAR.  THERE IS, AFTER ALL --

          4   THERE IS CERTAINLY A POSITION THAT SAYS, IT IS USEFUL TO

          5   DEVELOPERS TO HAVE A STABLE SET OF API'S, AND THERE'S AN

          6   ARGUMENT THAT SAYS THAT IT'S USEFUL TO MICROSOFT TO HAVE A

          7   SET OF STABLE API'S OUT THERE.

          8             NOW, TWO THINGS GO WITH THAT.  ONE IS IT'S NOT

          9   OBVIOUS THAT THOSE API'S HAVE TO BE MICROSOFT'S API'S FOR

         10   THERE TO BE A STABLE SET OF API'S OFFERED TO DEVELOPERS.

         11   AND THE SECOND THING IS THAT THE MICROSOFT API'S ARE NOT, IN

         12   FACT, STABLE.  THEY CHANGE.  AND ISV'S HAVE TO KEEP

         13   EMBEDDING PIECES OF THE APPROPRIATE API'S INTO THEIR OWN

         14   SOFTWARE IN SHIPPING IT OUT.

         15   Q.  WELL, LET ME ASK THE QUESTION AGAIN.  IS THERE VALUE TO

         16   MICROSOFT IN MAKING SURE -- IN TERMS OF ITS RELATIONS WITH

         17   DEVELOPERS -- IN MAKING SURE THAT THEY HAVE THE BROADEST

         18   POSSIBLE DISTRIBUTION OF THE MOST RECENT VERSIONS OF IE

         19   TECHNOLOGIES AND THE API'S THAT IE EXPOSES?

         20   A.  WELL, I THOUGHT I ANSWERED THAT.

         21   Q.  I'M NOT SURE YOU ANSWERED THAT.  CAN YOU ANSWER IT "YES"

         22   OR "NO"?  I GOT A LECTURE ON API'S.  CAN YOU ANSWER IT "YES"

         23   OR "NO"?

         24   A.  TO SOME EXTENT, I SUPPOSE THE ANSWER IS "YES," BUT THE

         25   VALUE LIES IN A STABLE SET OF API'S, AND IT'S NOT CLEAR THAT
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          1   THAT'S THE WAY IT WORKS.

          2   Q.  MAYBE THE VALUE -- COULD IT BE THAT THE VALUE LIES IN

          3   INNOVATION IN THE API SET AND THE DEVELOPMENT OF NEW

          4   FUNCTIONALITY THAT ISV'S CAN TAKE ADVANTAGE OF AND THAT

          5   CONSUMERS CAN BENEFIT FROM?

          6   A.  AND HOW IS MICROSOFT GOING TO BENEFIT FROM THIS EXACTLY?

          7   Q.  IS THERE VALUE TO MICROSOFT IN INNOVATING IN THE

          8   PLATFORM, DEVELOPING NEW API'S THAT ARE WIDELY DISTRIBUTED

          9   THAT ISV'S TAKE ADVANTAGE OF -- PROVIDE NEW FUNCTIONALITY

         10   THAT CONSUMERS THEN BENEFIT FROM?

         11   A.  IT IS NOT OBVIOUS THAT THAT BENEFIT IS GREATER THAN

         12   WOULD BE THE CASE IF SOMEBODY ELSE WAS PUTTING OUT NEW

         13   INNOVATIVE API'S.

         14   Q.  THE QUESTION, SIR, IS, IS IT A BENEFIT TO MICROSOFT?

         15   I'M NOT ASKING YOU TO MAKE A RELATIVE JUDGMENT AS TO IF

         16   SOMEBODY ELSE SHIPPED INNOVATIVE TECHNOLOGIES.  I AM ASKING

         17   YOU ABOUT THE VALUE TO MICROSOFT OF THE DISTRIBUTION OF IE

         18   THROUGH AOL.  THAT'S THE TOPIC.

         19   A.  THAT WAS MY ANSWER.

         20   Q.  SO, YOU CAN'T --

         21   A.  IT IS BENEFICIAL TO MICROSOFT TO DO THAT RATHER THAN NOT

         22   HAVE INNOVATIVE API'S.  HOW CAN YOU SAY IT'S VALUABLE?

         23   VALUABLE -- HOW CAN I ANSWER THE QUESTION, IS IT VALUABLE TO

         24   THEM IN THE ABSTRACT, WHEN THEY DON'T GET ANY MONEY DIRECTLY

         25   FOR THIS?  I HAVE TO ASK, "COMPARED TO WHAT"?
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          1   Q.  ARE THERE VALUES, OTHER THAN MONETARY VALUE, TO A FIRM

          2   LIKE MICROSOFT IN TERMS OF PROMOTING ITS PLATFORM?

          3   A.  LOOK, YOU'RE TALKING TO AN ECONOMIST.  TO AN

          4   ECONOMIST -- THIS ISN'T A JOKE.  TO AN ECONOMIST, IN ONE WAY

          5   OR ANOTHER FOR FIRMS, VALUES COME EVENTUALLY IN THE FORM OF

          6   MONEY OR PROFITS.

          7             NOW, IF YOU'RE ASKING THE QUESTION QUITE DIFFERENT

          8   FROM QUESTIONS THAT HAVE BEEN ASKED BEFORE, AS FAR AS I KNOW

          9   IN THIS TRIAL, WHETHER OR NOT THE PEOPLE AT MICROSOFT HAVE

         10   OTHER MOTIVES OTHER THAN MONEY, I'M SURE THEY DO.  MOST

         11   PEOPLE DO.

         12   Q.  THAT WASN'T MY QUESTION AND IT WAS INARTFUL.  LET ME ASK

         13   IT A DIFFERENT WAY, OR COME AT IT A DIFFERENT WAY.

         14             HOW MANY MORE PEOPLE -- YOU UNDERSTAND THAT THERE

         15   WAS A LARGE TECHNOLOGICAL DIFFERENCE BETWEEN IE 3 AND IE 1

         16   AND IE 2, CORRECT?

         17   A.  I UNDERSTAND THERE WAS A SUBSTANTIAL DIFFERENCE, YES.

         18   Q.  AND ONE OF THEM WAS THAT IE 3 WAS REALLY A COMPONENTIZED

         19   BROWSER, HAD DIFFERENT SORTS OF FUNCTIONALITY AND FEATURES

         20   THAT ISV'S COULD USE, CORRECT?

         21   A.  I ASSUME THAT'S TRUE.  I DON'T REMEMBER THE EXACT

         22   DIFFERENCES.

         23   Q.  AND YOU ALSO UNDERSTAND THAT THE CLIENT THAT AOL

         24   DISTRIBUTED THAT CONTAINED IE 3 COMPONENTS -- THAT CONTAINED

         25   IE, INITIALLY CONTAINED IE 3 COMPONENTS?
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          1   A.  YES.

          2   Q.  HOW MUCH PEOPLE BEGAN USING IE 3 COMPONENTS BECAUSE THEY

          3   WERE AOL SUBSCRIBERS?

          4   A.  A LOT.

          5   Q.  MILLIONS, CORRECT?

          6   A.  YES.

          7   Q.  AND DOES THAT FACT HAVE VALUE TO MICROSOFT, WHETHER OR

          8   NOT MICROSOFT IS A MONOPOLIST?

          9   A.  MICROSOFT DOESN'T GET PAID FOR IE 3.  IT DOESN'T GET

         10   PAID FOR THE USE OF IE 3.  THE VALUE OF HAVING THAT HAPPEN

         11   IS LARGELY BECAUSE MICROSOFT IS A MONOPOLIST.

         12   Q.  LET ME COME AT THIS A DIFFERENT WAY.  SO YOUR TESTIMONY

         13   IS, UNLESS MICROSOFT GETS DIRECTLY PAID FOR THAT TECHNOLOGY,

         14   IT'S OF NO -- THE DISTRIBUTION OF THE TECHNOLOGY IS OF NO

         15   VALUE?

         16   A.  NO.

         17   Q.  IS THAT YOUR TESTIMONY?

         18   A.  NO.  BUT THAT WAS -- THAT IS THE PRINCIPAL VALUE.  YOU

         19   HAVE TO ASK THE QUESTION -- WELL, THE REAL QUESTION IS --

         20   MAYBE THIS IS NOT WHAT YOU'RE ASKING -- WAS THERE VALUE TO

         21   MICROSOFT IN HAVING THAT HAPPEN, BEYOND THE VALUE THAT WOULD

         22   HAVE OCCURRED HAD THEY CHARGED SEPARATELY FOR IT AND

         23   BEYOND -- AND THEN ALLOWED NETSCAPE TO BE DISTRIBUTED MORE

         24   WIDELY?

         25             AND THERE MAY BE SOME, BUT THERE ISN'T -- I DON'T
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          1   THINK THERE IS NEARLY ENOUGH TO ACCOUNT FOR WHAT HAPPENED.

          2   Q.  OKAY.  BUT YOU DON'T KNOW HOW MUCH MICROSOFT SPENT, AND

          3   YOU DON'T KNOW HOW MUCH MICROSOFT SPENT DEVELOPING?

          4   A.  WELL, I HAVE SOME ESTIMATES OF HOW MUCH MICROSOFT SPENT

          5   DEVELOPING.  I GAVE THEM TO YOU.

          6   Q.  YOU HAVE ONE INTERROGATORY ANSWER; ISN'T THAT RIGHT?

          7   A.  I WAS QUOTING FROM AN INTERROGATORY ANSWER.  I BELIEVE

          8   YOU CAN FIND -- I DON'T REMEMBER WHETHER YOU CAN FIND

          9   ELSEWHERE IN THE RECORD OTHER QUANTIFICATIONS, BUT YOU CAN

         10   CERTAINLY FIND TESTIMONY THAT SAYS "AOL TOOK THIS BECAUSE WE

         11   GAVE THEM THIS TERRIBLY, TERRIBLY VALUABLE TECHNOLOGY ON

         12   WHICH WE HAD SPENT A LOT OF MONEY."

         13   Q.  OKAY.  YOU WERE ASKED BY MR. BOIES WHETHER BROWSERS ARE

         14   COMPLEMENTS TO WINDOWS.  DO YOU RECALL BEING ASKED THAT

         15   QUESTION?

         16   A.  YES.

         17   Q.  AND HE ASKED YOU WHETHER NETSCAPE'S BROWSER WAS A

         18   COMPLEMENT TO WINDOWS.  AND YOU SAID IT WAS, CORRECT?

         19   A.  I DID.

         20   Q.  IS NETSCAPE'S BROWSER A COMPLEMENT TO WINDOWS TO THE

         21   SAME EXTENT THAT IE TECHNOLOGIES ARE A COMPLEMENT TO

         22   WINDOWS?

         23             LET ME ASK YOU, FIRST, HAVE YOU CONSIDERED THAT

         24   QUESTION?

         25   A.  WELL, I AM JUST THINKING NOW ABOUT WHAT THE QUESTION
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          1   MEANS.  IT SEEMS TO ME THE ANSWER IS "YES."

          2   Q.  OKAY.  ARE THERE TECHNOLOGIES --

          3   A.  I'M NOT SURE I KNOW WHAT "THE SAME EXTENT" MEANS IS THE

          4   PROBLEM.

          5   Q.  A DEFINITION OF A COMPLEMENT -- DO YOU UNDERSTAND A

          6   COMPLEMENT TO INCLUDE SOMETHING THAT INCREASES THE VALUE OF

          7   THE PRODUCT TO WHICH IT IS COMPLEMENTARY?

          8   A.  THAT'S NOT THE TECHNICAL DEFINITION OF A COMPLEMENT, BUT

          9   IT'S CLOSE.

         10   Q.  OKAY.  GIVE ME YOUR TECHNICAL DEFINITION OF A

         11   COMPLEMENT.

         12   A.  I'M NOT SURE IT HELPS A LOT, BUT, YOU KNOW -- WE MIGHT

         13   WANT TO GO WITH WHAT YOU JUST SAID.  I DON'T WANT TO STICK

         14   ON THIS.  THE TECHNICAL DEFINITION OF A COMPLEMENT -- YOU

         15   WANT THE FULL TECHNICAL DEFINITION?  LET ME TRY --

         16   Q.  IF YOUR UNDERSTANDING IS SUFFICIENTLY INFORMED BY MY

         17   QUESTION, WE DON'T NEED TO GO FARTHER.

         18   A.  PROBABLY NOT.  THE USUAL DEFINITION OF A COMPLEMENT --

         19   AND I'LL TALK ABOUT WHAT ECONOMISTS CALL GROSS COMPLEMENTS.

         20   TRUST ME.  YOU DON'T WANT TO ASK ME ABOUT NET COMPLEMENTS.

         21             GROSS COMPLEMENTS -- TWO GOODS ARE GROSS

         22   COMPLEMENTS IF A RISE IN THE PRICE OF ONE OF THEM WOULD

         23   DECREASE THE DEMAND FOR THE OTHER.  THAT GOES WITH A GENERAL

         24   NOTION THAT THEY GO TOGETHER -- THAT IF YOU HAVE ONE OF

         25   THEM, YOU'RE MORE LIKELY TO WANT THE OTHER.
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          1   Q.  LET ME FOCUS ON THE MIDDLE PART OF THAT AND THE EXTENT

          2   TO WHICH THEY GO TOGETHER.  YOU UNDERSTAND THAT NETSCAPE

          3   MADE A BUSINESS DECISION NOT TO SUPPORT A VARIETY OF

          4   TECHNOLOGIES AND FEATURES IN THE WINDOWS PLATFORM, CORRECT?

          5   A.  IN ITS BROWSER?

          6   Q.  IN ITS BROWSER.

          7   A.  I DON'T REMEMBER THAT.

          8   Q.  OKAY.  LET ME REPRESENT TO YOU THAT THAT IS CORRECT.  IF

          9   THAT WERE -- ASSUME THAT IS CORRECT AND THAT MICROSOFT'S

         10   BROWSING TECHNOLOGY, IE, SUPPORTED THOSE TECHNOLOGIES.  DO

         11   YOU HAVE THE HYPOTHETICAL IN MIND?

         12   A.  YES.

         13   Q.  WOULD IT BE THE CASE THAT MICROSOFT WOULD HAVE A GREATER

         14   INTEREST IN PROMOTING THE TECHNOLOGY THAT TOOK MORE

         15   ADVANTAGE OF ITS WINDOWS PLATFORM THAN A TECHNOLOGY THAT

         16   DIDN'T TAKE ADVANTAGE OF ALL THE FEATURES OF ITS PLATFORM?

         17   A.  MAYBE.  IT'S NOT CLEAR.  IT DEPENDS WHAT THE DECISIONS

         18   ARE THAT GET MADE INVOLVING THE USE OF THOSE PARTICULAR

         19   TECHNOLOGIES IN THE WINDOWS PLATFORM.

         20   Q.  DO YOU BELIEVE MICROSOFT HAS WON THE BROWSER WARS?

         21   YOU'VE TESTIFIED TO THIS SEVERAL TIMES TODAY.

         22   A.  YESTERDAY, ACTUALLY.

         23             I BELIEVE THAT MICROSOFT HAS WON THE BROWSER WARS

         24   IN THE SENSE THAT THE BROWSER WARS MATTER.  NAMELY, THAT IT

         25   HAS SUCCEEDED IN ASSURING A WIDE-ENOUGH SHARE FOR IE THAT
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          1   BROWSERS, OR AT LEAST NETSCAPE'S BROWSER -- BUT I THINK ANY

          2   BROWSER -- IS NOT LIKELY TO PRODUCE A PARADIGM SHIFT AND

          3   COMMODITIZE THE OPERATING SYSTEM.

          4   Q.  AND YOUR JUDGMENT IN THAT REGARD IS INFORMED LARGELY BY

          5   A MICROSOFT DOCUMENT THAT I THINK YOU'VE MENTIONED FOUR OR

          6   FIVE TIMES THIS WEEK ALONE?

          7   A.  NO.  MY JUDGMENT CAN BE MADE WITHOUT THAT DOCUMENT.

          8   THAT DOCUMENT SAYS IT, HOWEVER.

          9   Q.  ON WHAT DATE OR WHAT TIME PERIOD WAS MICROSOFT THE

         10   VICTOR IN THE WAR THAT MATTERED?

         11             I DON'T NEED THE EXACT DATE.  I NEED A ROUGH

         12   APPROXIMATION.

         13   A.  LET ME LOOK AT SOMETHING.  WELL, I WAS GOING TO LOOK AT

         14   SOMETHING WHICH -- I WANT TO LOOK AT THE CHART THAT SHOWS

         15   THE SHARE OF HITS ACCORDING TO ADKNOWLEDGE.

         16   Q.  DO YOU HAVE THE EXHIBITS FROM YESTERDAY?  WE HAVE --

         17   A.  I DON'T, APPARENTLY.  THAT'S MY PROBLEM.  I THOUGHT I

         18   DID.

         19   Q.  PERHAPS ONE OF YOUR COLLEAGUES -- GOVERNMENT EXHIBIT 3.

         20             (PASSING TO WITNESS.)

         21   A.  NO.

         22   Q.  I DIDN'T THINK SO.

         23   A.  GOVERNMENT EXHIBIT 3 IS AN EXHIBIT WHOSE NUMBER I

         24   REMEMBER.  I WOULD HAVE ASKED FOR IT.

         25   Q.  WOULD THE UNIVERSITY OF ILLINOIS CHARTS THAT HAVE
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          1   ADKNOWLEDGE --

          2   A.  THAT WILL DO.

          3   Q.  THAT WILL DO.

          4             DO YOU HAVE THAT?  I THINK IT'S 1954 -- GOVERNMENT

          5   1954.

          6             (PASSING TO WITNESS.)

          7   A.  THANK YOU.

          8             WELL, AS YOU SAY, IF YOU DON'T NEED AN EXACT

          9   DATE -- AND IT'S IMPOSSIBLE, OF COURSE, TO GIVE YOU AN EXACT

         10   DATE -- IT'S CLEAR TO ME THAT THAT WAS TRUE BY AUGUST OF

         11   THIS YEAR WHEN THE SHARE LINES --

         12   Q.  LAST YEAR.

         13   A.  LAST YEAR.  I'M SORRY.  I AM AN OLD MAN, OR OLDER THAN

         14   YOU, AND I LIVE IN THE PAST.

         15             I THINK ONE COULD REASONABLY SAY THAT IT WAS

         16   PROBABLY TRUE -- IT WAS CERTAINLY GETTING CLOSE TO BEING

         17   TRUE BY THE MIDDLE OF -- BY EARLY '98 OR BY THE MIDDLE OF

         18   '98.  BEFORE THAT, IT BECOMES MORE PROBLEMATIC.

         19   Q.  OKAY.  BUT EARLY-TO-MID 1998, YOU BELIEVE MICROSOFT HAD

         20   WON THE WAR THAT MATTERED, TO USE YOUR WORDS?

         21   A.  I THINK SO.

         22   Q.  OKAY.

         23   A.  WELL, ALL RIGHT.  EARLY-TO-MID -- LET'S LEAVE IT AT

         24   THAT, YES.

         25   Q.  YOU BELIEVE IT WAS PREDATORY FOR MICROSOFT, AS YOU'VE
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          1   CONSTRUCTED, TO PAY PEOPLE -- EXCUSE ME -- TO MAKE THE --

          2   LET'S SAY TO MAKE THE BROWSER A NO-REVENUE PRODUCT; IS THAT

          3   FAIR?

          4   A.  AND THEN TAKE THE ACTIONS THAT IT TOOK, YES.

          5   Q.  OKAY.  CAN YOU NAME ANY KIND OF CONTENT VIEWER THAT'S

          6   MANUFACTURED OR DEVELOPED BY ANY SOFTWARE MAKER FOR WHICH

          7   SOMEONE CHARGES MONEY?

          8   A.  NOT AS I SIT HERE.

          9   Q.  CAN YOU NAME OTHER NETWORK INDUSTRIES WHERE THE

         10   CLIENT-SIDE HARDWARE OR SOFTWARE IS GIVEN AWAY FOR FREE?

         11   A.  WELL, I'M HAVING TROUBLE THINKING OF ANY EXAMPLE OF A

         12   NETWORK INDUSTRY THAT GOES WITH THAT.  BUT I CAN TELL YOU --

         13   I CAN THINK OF INDUSTRIES IN WHICH A LOW PRICE IS GIVEN FOR

         14   THE THING WHICH ENABLES YOU TO USE THE STUFF THAT GOES WITH

         15   IT.  THAT'S EASY.

         16             ON THE OTHER HAND, WHETHER OR NOT -- THERE ARE

         17   OCCASIONS ON WHICH, FOR PARTICULAR FIRMS OR WITHIN

         18   PARTICULAR INDUSTRIES, DOING THAT IS, IN FACT, A

         19   PROFIT-MAXIMIZING THING TO DO WITHOUT REGARD FOR THE EFFECT

         20   ON COMPETITION.  THOSE FIRMS TYPICALLY DON'T HAVE MONOPOLY

         21   POWER.

         22   Q.  HOW MANY OTHER OPERATING SYSTEM MANUFACTURERS --

         23   OPERATING SYSTEM MANUFACTURERS OTHER THAN MICROSOFT DEVELOP

         24   BROWSING SOFTWARE?

         25   A.  SEVERAL.
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          1   Q.  SUN DID?

          2   A.  YES.

          3   Q.  IBM DID?

          4   A.  YES.

          5   Q.  APPLE DID?

          6   A.  YES.

          7   Q.  DID THEY CHARGE SEPARATELY WHEN THEY PROVIDED THAT

          8   SOFTWARE WITH THEIR OPERATING SYSTEM OFFERINGS?

          9   A.  I DON'T REMEMBER WHETHER THEY CHARGED SEPARATELY AT

         10   FIRST, BUT MOST OF THEM WERE DOING THIS IN THE CONTEXT OF

         11   MICROSOFT'S ANNOUNCEMENT THAT IT WAS GOING TO GIVE ITS

         12   BROWSER FOR FREE.

         13   Q.  IBM DEVELOPED BROWSING SOFTWARE THAT WENT WITH OS/2 WARP

         14   VERSION 3 BEFORE IE HAD BEEN DEVELOPED, CORRECT, SIR?

         15   A.  WELL, IT'S CERTAINLY TRUE THAT OS/2 WAS BEFORE THAT.

         16   Q.  AND THERE WAS NO PRICE TO BE CHARGED SEPARATELY FOR THAT

         17   SOFTWARE AS PART OF OS/2 WARP; ISN'T THAT RIGHT?

         18   A.  I THINK THAT'S RIGHT.

         19   Q.  AND IT WASN'T PREDATORY -- AND THEY SPENT SOME MONEY TO

         20   DEVELOP IT, CORRECT?

         21   A.  YES.

         22   Q.  AND IT WASN'T PREDATORY FOR IBM TO DISTRIBUTE THIS --

         23   WHAT YOU CALL NO-REVENUE PRODUCT -- FOR FREE AS PART OF ITS

         24   OPERATING SYSTEM; IS THAT YOUR UNDERSTANDING?

         25   A.  IT MAY HAVE BEEN -- I DO NOT BELIEVE IT WAS PREDATORY.
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          1   IT MAY HAVE BEEN SMART; IT MAY HAVE BEEN DUMB.  BUT IT WAS

          2   NOT SOMETHING THAT IS JUSTIFIED ONLY BY THE MONOPOLY RENTS

          3   TO BE EARNED AS A RESULT.

          4   Q.  OKAY.  AND SO THE ACT OF DISTRIBUTING BROWSING SOFTWARE

          5   WITH OPERATING SYSTEMS FOR FREE MAY OR MAY NOT BE PREDATORY,

          6   DEPENDING ON THE FACTS, CORRECT?

          7   A.  DEPENDING ON WHO DOES IT AND WHAT THE MONOPOLY POWER

          8   SITUATION IS, YES.

          9   Q.  DEPENDING ON WHO DOES IT.  OKAY.  AND YOU UNDERSTAND

         10   THAT AOL IS NOW CONSIDERING OR HAS CONSIDERED WHETHER IT

         11   WOULD BE APPROPRIATE TO PAY PEOPLE TO USE THE NETSCAPE

         12   BROWSER; ISN'T THAT RIGHT?

         13   A.  I'M NOT AWARE OF THAT.

         14   Q.  ARE YOU AWARE -- HAVE YOU EXAMINED THE QUESTION WHETHER

         15   AOL HAS THOUGHT IT MIGHT BE PROFIT-MAXIMIZING TO PAY ON A

         16   PER-COPY BASIS TO DISTRIBUTE THE NETSCAPE BROWSER?  TO PAY

         17   PEOPLE TO TAKE IT.

         18   A.  AS I SAID, I AM NOT AWARE OF THAT.

         19   Q.  OKAY.  ASSUME THAT THAT WERE THE CASE.  WOULD YOU

         20   CONSIDER THAT ACT, ON ITS FACE, PREDATORY?

         21   A.  NO.

         22   Q.  YOU'D HAVE TO KNOW -- BECAUSE THE ACT ITSELF COULD BE

         23   PRO-COMPETITIVE OR ANTI-COMPETITIVE, CORRECT?

         24   A.  YES.  I'D WANT TO KNOW WHY AOL WAS DOING IT.  I'D WANT

         25   TO KNOW WHAT AOL WAS SAYING ABOUT WHY IT WAS DOING IT.  I'D
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          1   WANT TO KNOW WHAT ITS BUSINESS PLAN SHOWS.

          2             IN THE CASE OF MICROSOFT, THERE IS NOT MUCH DOUBT.

          3   Q.  OKAY.

          4             NOW, IS IT YOUR VIEW, SIR, THAT YOU LOOK AT INTENT

          5   BEFORE YOU HAVE DETERMINED WHETHER THE ACT, ON ITS FACE, IS

          6   PRO-COMPETITIVE OR ANTI-COMPETITIVE?

          7   A.  NO.  NOW --

          8   Q.  IN FACT, IT IS YOUR OPINION, IS IT NOT, SIR, THAT AN ACT

          9   THAT IS PROFIT-MAXIMIZING IN SOME CIRCUMSTANCES, ABSENT THE

         10   EFFECT ON COMPETITION, SHOULDN'T BE DEEMED A PREDATORY ACT;

         11   ISN'T THAT RIGHT?

         12   A.  I'M SORRY.  YOU CUT ME OFF IN THE MIDDLE OF THE LAST

         13   ANSWER, WHICH IS OKAY, BUT AS A RESULT, I DON'T THINK I

         14   HEARD ALL OF THAT.  COULD YOU JUST SAY IT AGAIN?

         15   Q.  IS IT YOUR OPINION, SIR, THAT AN ACT THAT, UNDER CERTAIN

         16   CIRCUMSTANCES CAN BE DEEMED PROFIT-MAXIMIZING ABSENT ITS

         17   EFFECT ON COMPETITION, IS NOT AN ACT THAT CAN BE SAID TO BE

         18   A PREDATORY ACT?

         19   A.  WHAT DOES "UNDER SOME CIRCUMSTANCES" MEAN?

         20   Q.  WHEN ONE PARTY DOES IT.

         21   A.  NO.  THAT'S NOT MY OPINION.

         22   Q.  OKAY.

         23             MR. LACOVARA:  YOUR HONOR, AT THIS TIME I WOULD

         24   LIKE TO INTRODUCE, BUT NOT SHOW THE WITNESS BECAUSE I NEED

         25   TO INTRODUCE IT UNDER SEAL, DEFENDANT'S EXHIBIT 2446.  IT'S
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          1   AN AOL DOCUMENT ENTITLED, "PROJECT ODYSSEY, OPERATIONS AND

          2   FINANCIAL PLAN."  IT'S AN OCTOBER 30TH, 1998 DRAFT.

          3             AND IT'S A FAIRLY LENGTHY DOCUMENT.  I DON'T

          4   INTEND TO EXAMINE THE WITNESS ON IT, BUT I WOULD COMMAND THE

          5   COURT'S ATTENTION TO PAGE 25 OF THE DOCUMENT, AND I OFFER IT

          6   AT THIS TIME UNDER SEAL.

          7             MR. BOIES:  CAN WE HAVE A REPRESENTATION AS TO

          8   FOUNDATION IN TERMS OF WHO PREPARED THIS?

          9             MR. LACOVARA:  IT WAS PREPARED BY THE -- THERE WAS

         10   AN OPERATIONS GROUP THAT WAS PREPARING A WHOLE SERIES OF

         11   THESE AT AOL.  MR. CURRIE -- MR. SCHULER WAS EXAMINED ABOUT

         12   VARIANTS OF THIS DOCUMENT, I BELIEVE.  AND IT WAS PRODUCED

         13   PURSUANT TO OUR SUBPOENA.

         14             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         15             THE COURT:  DEFENDANT'S 2446 IS ADMITTED UNDER

         16   SEAL.

         17                                   (WHEREUPON, DEFENDANT'S

         18                                   EXHIBIT NUMBER 2446 WAS

         19                                   RECEIVED IN EVIDENCE.)

         20             THE COURT:  PAGE 25?  IS THAT WHAT YOU SAID?

         21             MR. LACOVARA:  YES, YOUR HONOR.

         22   BY MR. LACOVARA:

         23   Q.  NOW, YOU BELIEVE, DO YOU NOT, DR. FISHER, THAT NETSCAPE

         24   HAS BEEN SUBSTANTIALLY FORECLOSED FROM A NUMBER OF CHANNELS

         25   OF DISTRIBUTION; IS THAT CORRECT?
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          1   A.  YES.

          2   Q.  PARTICULARLY, YOU BELIEVE THE ISP/OLS -- WE'LL TREAT

          3   THEM AS ONE FOR NOW -- AND THE OEM CHANNEL, CORRECT?

          4   A.  YES.

          5   Q.  AND YOU'RE ALSO OF THE OPINION THAT THE DOWNLOAD CHANNEL

          6   IS NOT A VIABLE OPTION FOR USERS WHO WANT TO EXERCISE THEIR

          7   RIGHT TO CHOOSE A NETSCAPE BROWSER, CORRECT?

          8   A.  I DON'T KNOW WHAT "VIABLE OPTION" MEANS.  IT IS MY

          9   OPINION THAT THE FACT THAT YOU CAN DOWNLOAD THE NETSCAPE

         10   BROWSER REMAINS TRUE IS NOT A SUBSTITUTE.  IT'S NOT

         11   SOMETHING WHICH MAKES UP FOR THE FORECLOSURE OF THE OTHER

         12   CHANNELS.

         13   Q.  HOW MANY PEOPLE WOULD HAVE TO DOWNLOAD THE NETSCAPE

         14   BROWSER BEFORE YOU CONCLUDED THAT IT WAS A SUBSTITUTE FOR

         15   OTHER CHANNELS OF DISTRIBUTION?

         16   A.  WELL, I'M NOT SURE -- I DON'T KNOW THE ANSWER TO THAT.

         17   I AM NOT SURE THAT THERE IS ANY NUMBER THAT HAS THAT

         18   PROPERTY, BECAUSE THE OTHER CHANNELS ARE JUST EASIER.

         19   Q.  SO IT'S YOUR TESTIMONY THAT EVEN IF "X" NUMBER OF PEOPLE

         20   HAD OBTAINED INTERNET EXPLORER TECHNOLOGIES THROUGH THE ISP

         21   AND OEM CHANNELS, AND X PLUS WHATEVER NUMBER OF PEOPLE HAD

         22   OBTAINED NETSCAPE'S BROWSER THROUGH THE DOWNLOAD CHANNEL --

         23   A.  NO, THAT'S NOT MY TESTIMONY.  THAT OBVIOUSLY WOULD BE

         24   FOOLISH.

         25   Q.  OKAY.
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          1   A.  WHATEVER, PLUS ANY OTHER NUMBER.

          2   Q.  WELL, HOW CLOSE DO WE HAVE TO BE?

          3   A.  WELL, ONE OF THE ISSUES HAS TO DO WITH -- NOT WITH HOW

          4   MANY PEOPLE OBTAINED THESE THINGS AT SOME TIME IN THE PAST

          5   DOWNLOADING, BUT HOW MANY PEOPLE ARE NOW OBTAINING THEM

          6   THROUGH DOWNLOADING.

          7             I DON'T KNOW THE QUESTION OF HOW -- WHAT THE

          8   ANSWER IS TO THE QUESTION OF HOW CLOSE WE WOULD HAVE TO BE,

          9   BUT I DO KNOW, FROM THE EXHIBITS PREPARED WITH MR. CASE --

         10   CHASE, SORRY -- THAT DOWNLOADING APPEARS TO BE DEAD.

         11   Q.  OKAY.  WELL, LET ME ASK, HAVE YOU -- YOU LOOKED AT WHAT

         12   MR. CHASE SAID.  DID YOU ASK FOR ANY SUPPLEMENTAL

         13   INFORMATION -- ANYTHING MORE RECENT ON THIS TOPIC?

         14   A.  I DON'T THINK I'VE SEEN ANYTHING MORE RECENT.

         15   Q.  OKAY.

         16   A.  YOU MEAN FOR RECENT DATES?

         17   Q.  YES.

         18   A.  YES.

         19   Q.  WOULD YOU EXPECT THAT NETSCAPE WOULD HAVE A HIGHER

         20   RELIANCE ON THE DOWNLOAD CHANNEL THAN MICROSOFT WOULD?

         21   A.  IT MIGHT.

         22   Q.  AND, IN FACT, THERE ARE NETSCAPE DOCUMENTS THAT YOU'VE

         23   REVIEWED THAT SAY THAT NETSCAPE MADE A CHOICE TO EMPHASIZE

         24   THAT CHANNEL BECAUSE THEY THOUGHT IT WAS CHEAPER, CORRECT?

         25   A.  CHEAPER THAN WHAT?
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          1   Q.  CHEAPER THAN PROMOTING DISTRIBUTION THROUGH OTHER

          2   CHANNELS.

          3   A.  NOT CHEAPER THAN PROMOTING IT THROUGH OEM -- NOT CHEAPER

          4   THAT HAVING THE OEM'S LOAD IT.  I'M NOT TALKING ABOUT PAYING

          5   THE OEM'S TO LOAD IT.

          6   Q.  OKAY.

          7             MR. LACOVARA:  LET ME ASK THAT THE WITNESS BE

          8   SHOWN EXHIBIT -- DEFENDANT'S EXHIBIT 2438, WHICH IS A

          9   DOCUMENT PRODUCED BY GOLDMAN SACHS PURSUANT TO MICROSOFT'S

         10   SUBPOENA.  IT'S SIMILAR IN KIND TO DOCUMENTS THAT HAVE BEEN

         11   INTRODUCED PREVIOUSLY.  AND IT WAS OBTAINED BY GOLDMAN SACHS

         12   FROM NETSCAPE.  AND IT'S ENTITLED, "THE NETCENTER TRAFFIC

         13   REPORT, NOVEMBER 2ND, 1998."

         14             AND I OFFER DEFENDANT'S 2438 AT THIS TIME.

         15             THE COURT:  IS THIS UNDER SEAL?

         16             MR. LACOVARA:  I HAVE -- GOLDMAN SACHS HAS NOT

         17   REQUESTED THAT THIS DOCUMENT BE PLACED UNDER SEAL, NOR HAS

         18   AOL, YOUR HONOR.

         19             MR. BOIES:  THIS IS A NETSCAPE DOCUMENT?

         20             MR. LACOVARA:  IT WAS A NETSCAPE DOCUMENT PROVIDED

         21   TO GOLDMAN SACHS IN THE COURSE OF DUE DILIGENCE ON THIS

         22   TRANSACTION.

         23             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         24             THE COURT:  DEFENDANT'S 2438 IS ADMITTED.

         25
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          1                                   (WHEREUPON, DEFENDANT'S

          2                                   EXHIBIT NUMBER 2438 WAS

          3                                   RECEIVED IN EVIDENCE.)

          4   BY MR. LACOVARA:

          5   Q.  HAVE YOU SEEN THIS BEFORE, DR. FISHER?

          6   A.  NO.

          7             MR. LACOVARA:  COULD I HAVE THE FIRST PAGE

          8   DISPLAYED, AND COULD YOU HIGHLIGHT THE FIFTH AND SIXTH

          9   BULLET POINTS.

         10   BY MR. LACOVARA:

         11   Q.  YOU UNDERSTAND THE DUE DILIGENCE PROCESS, DO YOU NOT,

         12   DR. FISHER?

         13   A.  YES.

         14   Q.  AND YOU UNDERSTAND THAT WHEN FIRMS GO OUT AND DO DUE

         15   DILIGENCE, LIKE GOLDMAN SACHS IN THIS CASE, THEY HAVE

         16   CERTAIN STATUTORY AND COMMON LAW LIABILITY ISSUES WHERE, IF

         17   THEY DON'T DO A GOOD JOB, THEY WILL GET SUED, CORRECT?

         18   A.  YES.

         19   Q.  AND THEY ARE UNDER A LEGAL OBLIGATION TO ASK QUESTIONS

         20   TO THE EXTENT THAT THEY HAVE DOUBT ABOUT REPRESENTATIONS

         21   MADE BY THE FIRM TO BE ACQUIRED, CORRECT?

         22   A.  YES.

         23   Q.  AND YOU UNDERSTAND FROM THE DEPOSITIONS THAT HAVE BEEN

         24   TAKEN IN THE LAST FEW MONTHS THAT GOLDMAN SACHS AND AOL

         25   CONDUCTED INTENSIVE DUE DILIGENCE OF NETSCAPE BEFORE THE
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          1   TRANSACTION WAS CONSUMMATED, CORRECT?

          2   A.  YES.

          3   Q.  AND YOU UNDERSTAND, BECAUSE WE ASKED MR. SCHULER AND

          4   MR. CURRIE, THAT THEY HAD NO REASON TO DOUBT ANY OF THE

          5   REPRESENTATIONS THAT WERE BEING MADE IN THE DUE DILIGENCE

          6   PROCESS?  DO YOU REMEMBER THAT TESTIMONY?

          7   A.  I ASSUME -- I DON'T REMEMBER, BUT I ASSUME IT'S TRUE.

          8   Q.  AND YOU'VE GIVEN SOME TESTIMONY PREVIOUSLY ABOUT A LOT

          9   OF DOWNLOADS FAILING AND THAT PEOPLE ATTEMPT AND THEN

         10   DOWNLOADS FAIL, CORRECT?

         11   A.  THAT'S TRUE.

         12   Q.  HAVE YOU SEEN A SINGLE DOCUMENT IN ANY DOCUMENT YOU'VE

         13   REVIEWED FROM AOL, FROM NETSCAPE, FROM GOLDMAN SACHS OR FROM

         14   MORGAN, STANLEY THAT TALKS ABOUT FAILURE OF DOWNLOADS OR

         15   SAYS, "DON'T TRUST THESE NUMBERS BECAUSE MOST OF THEM ARE

         16   PROBABLY FAILED ATTEMPTS"?

         17   A.  NO.

         18   Q.  HAVE YOU SEEN A SINGLE REFERENCE IN ANY INTERNAL

         19   DOCUMENT FROM NETSCAPE OR AOL TO THAT PHENOMENON?

         20   A.  NO.

         21   Q.  OKAY.  DO YOU HAVE ANY REASON TO DOUBT THE FIGURES THAT,

         22   AS OF NOVEMBER 2ND, 1998, NETSCAPE, DURING THE WEEK ENDING

         23   OCTOBER 21ST, HAD 1.825376 -- I'LL SAY IT BETTER -- 1.8

         24   MILLION DOWNLOADS, AND THAT THAT WAS A DECREASE OF 6 PERCENT

         25   OVER THE PRIOR WEEK?
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          1   A.  WELL, I DON'T DOUBT THAT THAT'S WHAT THE NETSCAPE

          2   STATISTICS SHOW.  YOU CANNOT TELL FROM THAT HOW MANY WERE

          3   REPEATED ATTEMPTS TO DOWNLOAD THE SAME THING.  AND YOU

          4   CANNOT TELL FROM THAT HOW MANY ARE DOWNLOADS OF UPGRADES.

          5   THESE ARE THE ONLY STATISTICS NETSCAPE HAS.

          6   Q.  DR. FISHER, DID YOU ATTEMPT TO ASK ANYBODY ABOUT HOW

          7   MANY ARE UPGRADES, AND HOW MANY ARE NEW USERS, AND HOW MANY

          8   ARE FAILURES?

          9   A.  FOR THESE?

         10   Q.  FOR ANY OF THE DATA YOU HAVE EXAMINED TO JUSTIFY THE

         11   OPINION THAT DOWNLOADING IS NOT A VIABLE SUBSTITUTE FOR OEM

         12   AND ISP DISTRIBUTION.

         13   A.  MY RECOLLECTION IS THAT MR. BARKSDALE TESTIFIED TO THIS.

         14   Q.  AND YOU CREDITED HIS TESTIMONY?

         15   A.  YES.

         16   Q.  DO YOU REGARD HIS TESTIMONY --

         17   A.  I ALSO -- SORRY.

         18   Q.  CONTINUE.

         19   A.  IT MATCHED, BY THE WAY, WHAT I KNOW FROM MY OWN

         20   EXPERIENCE OF DOWNLOADING.

         21   Q.  OKAY.  SO YOU HEARD WHAT MR. BARKSDALE SAID, AND YOU

         22   SAID, "GEE, I'VE HAD TROUBLE DOWNLOADING, TOO," AND THERE

         23   YOU WERE?

         24   A.  I WOULD NOT BE SURPRISED -- I DON'T REMEMBER OTHER

         25   PIECES OF TESTIMONY IN THE RECORD.  IT WOULD NOT SURPRISE ME

                                                                              42

          1   AT ALL TO DISCOVER THAT THEY'RE THERE.

          2   Q.  WELL, AS OF THE DATE THAT THE DUE DILIGENCE IN THIS

          3   TRANSACTION WAS BEING CONDUCTED, NOVEMBER 1998, GIVE ME YOUR

          4   BEST ESTIMATES OF NETSCAPE'S DISTRIBUTION TO THE CHANNELS IN

          5   WHICH YOU SAY IT HAD BEEN FORECLOSED; NAMELY, THE OEM AND

          6   ISP CHANNEL.

          7             AND JUST TO GIVE A LITTLE PREFACE, YOU RECALL WHEN

          8   MR. BOIES ADDRESSED THIS SUBJECT WITH YOU A COUPLE DAYS AGO,

          9   YOU GAVE SOME REASONS WHY YOUR TESTIMONY IN JANUARY MIGHT

         10   HAVE BEEN IN ERROR, CORRECT?

         11   A.  OH, NO.  THAT'S NOT CORRECT.

         12   Q.  OKAY.  EXCUSE ME.  WHY DEAN SCHMALENSEE'S TESTIMONY YOU

         13   BELIEVED WAS IN ERROR?

         14   A.  YES.

         15   Q.  OKAY.  WELL, YOU TELL ME WHAT YOU BELIEVE THE RIGHT

         16   NUMBERS WERE.  WHAT WAS NETSCAPE'S DISTRIBUTION THROUGH THE

         17   OEM AND ISP CHANNELS AS OF NOVEMBER 1998 WHEN AOL ACQUIRED

         18   THIS BROKEN BROWSER BUSINESS.

         19   A.  NETSCAPE WAS BEING DISTRIBUTED ON THE DESKTOP OF

         20   SOMETHING ON THE ORDER OF A COUPLE OF PERCENT OF OEM

         21   SHIPMENTS.  IT WAS BEING DISTRIBUTED -- I'M NOT EXACTLY SURE

         22   OF THE DATES ON THIS -- IT WAS BEING DISTRIBUTED ON CD'S IN

         23   ABOUT ANOTHER 1 PERCENT OF THE SHIPMENTS.  THAT'S THE --

         24   Q.  OEM.

         25   A.  YEAH -- NO, I KNOW IT'S OEM.  THAT'S THE VERSA MACHINE.

                                                                              43

          1   I CAN'T REMEMBER AT THE MOMENT WHEN THOSE SHIPMENTS STARTED,

          2   BUT I SUSPECT THEY HAD STARTED BEFORE THAT DATE, SO THAT

          3   WOULD BE ABOUT RIGHT.

          4   Q.  SO LESS THAN 5 PERCENT TOTAL; IS THAT WHAT YOUR VIEW IS?

          5   A.  NO.  HANG ON.

          6   Q.  OKAY.

          7   A.  IT WAS ALSO BEING DISTRIBUTED WITH CERTAIN IBM MACHINES.

          8   AND I DON'T REMEMBER -- I DON'T HAVE ANY PARTICULAR

          9   CRITICISM OF DEAN SCHMALENSEE'S NUMBER FOR THAT, BUT I'D

         10   HAVE TO LOOK TO SEE WHAT IT WAS.

         11             THE TOTAL OF THAT WOULD BE -- JUST A SECOND.  I

         12   THINK THAT WORKS OUT TO ROUGHLY 6 PERCENT.

         13   Q.  6 PERCENT.  AND THAT'S IN ALL FORMS.  THAT'S CD IN THE

         14   BOX, ON THE DESKTOP, IN THE START MENU OR WHEREVER?

         15   A.  YEAH.  I CAN TELL YOU WHERE I'M GETTING THIS FROM.

         16   Q.  NOW TELL ME YOUR NUMBER FOR THE ISP CHANNEL.

         17   A.  I DON'T HAVE A READY NUMBER FOR THE ISP CHANNEL.

         18   Q.  OKAY.  DO YOU HAVE A ROUGH ESTIMATE?  YOU TESTIFIED THAT

         19   THEY WERE FORECLOSED.

         20   A.  YES.

         21   Q.  SO WHAT'S THE BALLPARK?

         22   A.  AND ONE CAN SEE THAT FROM THE ADKNOWLEDGE DATA IN TERMS

         23   OF WHAT WAS HAPPENING IN THE USAGE OF BROWSERS THROUGH

         24   DIFFERENT ISP'S.

         25             BUT YOU CAN'T TURN THAT NUMBER EASILY INTO WHAT
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          1   WAS HAPPENING TO CURRENT SHIPMENTS OF BROWSERS BY THOSE

          2   ISP'S.

          3   Q.  OKAY.

          4             MR. LACOVARA:  NOW, LET ME ASK THAT THE WITNESS BE

          5   SHOWN DEFENDANT'S EXHIBIT 2440.

          6             YOUR HONOR, THIS ONE IS A LITTLE COMPLICATED.  IT

          7   IS THE COMPENDIUM OF DUE DILIGENCE SUMMARIES PREPARED BY

          8   AOL -- COMPILED BY AOL.

          9             THE COURT:  WELL, BEFORE WE GET TO 2440, I THINK

         10   WE'LL TAKE A TEN-MINUTE RECESS.

         11             MR. LACOVARA:  OKAY.

         12             (RECESS WAS TAKEN.)

         13             (AFTER RECESS.)

         14   BY MR. LACOVARA:

         15   Q.  DR. FISHER, DURING THE BREAK, I NOTICED THAT YOU WERE

         16   CONFERRING WITH SOME ECONOMISTS FROM THE JUSTICE DEPARTMENT.

         17   CAN YOU SUMMARIZE YOUR CONSULTATIONS WITH THEM?

         18   A.  WE DID NOT TALK ABOUT ANYTHING OF ANY MATTER OF

         19   SUBSTANCE.

         20   Q.  DID THEY PROVIDE YOU ANY INFORMATION RELEVANT TO THE

         21   CASE?

         22   A.  NO.

         23   Q.  DID YOU REQUEST ANY INFORMATION?

         24   A.  NO.

         25   Q.  OKAY.

                                                                              45

          1             MR. LACOVARA:  YOUR HONOR, I BELIEVE WHEN WE

          2   BROKE, I WAS IN PROCESS OF OFFERING DEFENDANT'S EXHIBIT 2440

          3   UNDER SEAL, AND THEN I WAS GOING TO REPRESENT THAT, BY

          4   AGREEMENT WITH COUNSEL FOR AMERICA ONLINE, I WILL BE

          5   PERMITTED TO PUBLISH A REDACTED PORTION OF PAGE 341778.  THE

          6   REST OF THE DOCUMENT MUST BE KEPT UNDER SEAL AT AOL'S

          7   REQUEST.

          8             AND SO I OFFER IT IN THAT RATHER COMPLICATED WAY.

          9             MR. BOIES:  MAY I INQUIRE AS TO FOUNDATION?  WAS

         10   THIS SOMETHING PREPARED BY AOL OR BY SOMEBODY ELSE?

         11             MR. LACOVARA:  THIS WAS A COMPILATION THAT WAS

         12   PREPARED JOINTLY BY AOL AND BY GOLDMAN SACHS BECAUSE, AS THE

         13   TESTIMONY AND THE RECORD OF THE DEPOSITIONS INDICATES, THEY

         14   DEVELOPED, NOT UNUSUALLY, JOINT DUE DILIGENCE TEAMS, HALF

         15   COMPANY AND A HALF INVESTMENT-BANKER TEAMS.  AND THESE ARE

         16   THE SUMMARIES THAT WERE PRESENTED TO SENIOR MANAGEMENT.

         17             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         18             THE COURT:  ALL RIGHT.  DEFENDANT'S EXHIBIT 2440

         19   IS ADMITTED UNDER SEAL WITH THE EXCEPTION OF PAGE WHAT?

         20             MR. LACOVARA:  OF A PORTION OF PAGE 341778 THAT'S

         21   ABOUT TO BE DISPLAYED.  IT'S ROUGHLY TWO-THIRDS OF THE WAY

         22   INTO THE DOCUMENT.  IT'S ENTITLED "DUE DILIGENCE MARKETING

         23   DETAIL."

         24             THE COURT:  ALL RIGHT.

         25
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          1                                   (WHEREUPON, DEFENDANT'S

          2                                   EXHIBIT NUMBER 2440 WAS

          3                                   RECEIVED IN EVIDENCE.)

          4             MR. LACOVARA:  SKIP, CAN WE ENLARGE THIS, PLEASE.

          5   BY MR. LACOVARA:

          6   Q.  DR. FISHER, DO YOU HAVE THE PAGE?

          7   A.  I DO.

          8   Q.  I'D LIKE TO REVIEW -- AND YOU UNDERSTAND THE DUE

          9   DILIGENCE PROCESS, CORRECT?

         10   A.  I UNDERSTOOD IT, I THINK, BEFORE WE CAME IN, BUT WE WENT

         11   THROUGH THIS AT SOME LENGTH A LITTLE WHILE AGO.

         12             MR. LACOVARA:  SKIP, CAN YOU GET THE WHOLE THING

         13   ON THE SCREEN, PLEASE?

         14   BY MR. LACOVARA:

         15   Q.  AND IT REPORTS THAT IT IS -- IT IS SUMMARIZING THE KEY

         16   DILIGENCE FINDINGS.  AND THE VERY FIRST ONE IS,

         17   "HISTORICALLY, ODYSSEY HAS SPENT APPROXIMATELY $10 MILLION

         18   (COMBINATION OF CASH AND BARTER) TO MARKET THE CLIENT AND

         19   NETCENTER."

         20             YOU UNDERSTAND THE "CLIENT" REFERS TO THE BROWSER,

         21   CORRECT?

         22   A.  THAT WOULD BE MY ASSUMPTION.

         23   Q.  AND "NETCENTER" REFERS TO THE PORTAL BUSINESS, CORRECT?

         24   A.  YES.

         25   Q.  SO 10 MILLION IS THE AGGREGATE OF THOSE TWO MARKETING
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          1   BUDGETS, CORRECT??

          2   A.  YES.

          3   Q.  DO YOU HAVE ANY IDEA HOW THAT STACKS UP RELATIVE TO WHAT

          4   AOL SPENDS MARKETING?

          5   A.  MY ASSUMPTION WOULD BE THAT IT'S SUBSTANTIALLY SMALLER,

          6   BUT I DON'T ACTUALLY KNOW.

          7   Q.  OKAY.  HAVE YOU FORMULATED AN OPINION ON THE EXTENT TO

          8   WHICH MARKETING THE SOFTWARE DRIVES ITS DISTRIBUTION, OR ITS

          9   ADOPTION, OR ITS USAGE?

         10   A.  MARKETING SOFTWARE IS CERTAINLY SOMETHING THAT DOES

         11   DRIVE OR INFLUENCE ADOPTION AND USAGE.

         12   Q.  OKAY.

         13   A.  I DON'T KNOW WHAT "THE EXTENT" MEANS.

         14   Q.  OKAY.  WELL, LET ME REPRESENT TO YOU THAT MR. CASE

         15   TESTIFIED THAT AOL SPENDS APPROXIMATELY 15 PERCENT OF ITS

         16   TOTAL REVENUE ON MARKETING.  DO YOU REMEMBER THAT FIGURE?

         17   A.  I DON'T, BUT IT DOES NOT SURPRISE ME.

         18   Q.  OKAY.  NOW, DO YOU BELIEVE THAT AOL'S PROMOTION OR LACK

         19   OF PROMOTION OF ITS SOFTWARE ACCOUNTED, TO ANY EXTENT, FOR

         20   THE CHANGES IN BROWSER MARKET SHARE, AS YOU USE THAT TERM?

         21   A.  THE ANSWER TO THAT QUESTION IS PLAINLY "NO," BUT I THINK

         22   YOU MISSPOKE.

         23   Q.  DO YOU BELIEVE THAT THE EXTENT TO WHICH NETSCAPE CHOSE

         24   TO PROMOTE OR MARKET ITS BROWSING SOFTWARE EXPLAINS WHAT'S

         25   HAPPENED TO NETSCAPE'S SHARE, AS YOU HAVE USED THE CONCEPT
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          1   OF SHARE?

          2   A.  NO.  I DO NOT -- IT MAY HAVE SOMETHING TO DO WITH IT.  I

          3   DO NOT BELIEVE THAT IT IS ANYWHERE NEAR THE MOST IMPORTANT

          4   THING THAT EXPLAINS IT.

          5   Q.  OKAY.  I WILL COME BACK TO THAT.

          6             HAVE YOU REVIEWED AOL'S PERCEPTIONS ON THAT

          7   QUESTION?

          8   A.  I HAVE SEEN DOCUMENTS FOR AOL.  I DON'T, AT THE MOMENT,

          9   HAVE A SPECIFIC RECOLLECTION.

         10   Q.  HAVE YOU SEEN AOL'S INTERNAL ESTIMATES OF WHAT IT WOULD

         11   SPEND TO REVERSE THE TREND IN MARKET SHARE?

         12   A.  I AM NOT SURE.

         13   Q.  HAVE YOU SEEN THE DOCUMENTS OF AOL THAT TALK ABOUT

         14   UPSIDE POTENTIAL FOR DISTRIBUTION AND USE OF THE NETSCAPE

         15   BROWSER?

         16   A.  I HAVE CERTAINLY SEEN DOCUMENTS FROM AOL THAT TALK ABOUT

         17   THE POSSIBLE USE OF THE NETSCAPE BROWSER.

         18   Q.  OKAY.  WELL, LET'S CONTINUE WITH THE DOCUMENT.  IT THEN

         19   REFERS TO "REPORTED CLIENT DISTRIBUTION."

         20             DO YOU SEE THAT?  RIGHT?

         21   A.  I SEE IT.

         22   Q.  IT SAYS, "APPROXIMATELY 160 MILLION A YEAR ESTIMATE."

         23             DO YOU SEE THAT?

         24   A.  YES.

         25   Q.  AND THAT'S DISTRIBUTION OF NETSCAPE'S CLIENT SOFTWARE ON
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          1   AN ANNUAL BASIS, FOR 1998 AT LEAST, CORRECT?

          2   A.  THAT'S WHAT IT IMPLIES.

          3   Q.  HOW MANY PEOPLE USE THE WORLD WIDE WEB -- USE THE

          4   INTERNET GENERALLY?

          5   A.  I DON'T KNOW THE ANSWER TO THAT AS I SIT HERE.

          6   Q.  OKAY.  I THINK LAST TIME I ASKED YOU THAT QUESTION, YOU

          7   DIDN'T KNOW, AND I REPRESENTED THAT THE DEPARTMENT OF

          8   COMMERCE ESTIMATES THAT THE NUMBER IS HARD TO MEASURE, BUT

          9   TOP BOUND THEY GIVE IS A HUNDRED MILLION, OKAY?

         10             DO YOU HAVE ANY BASIS TO QUARREL WITH THIS

         11   REPRESENTATION BEING MADE BY NETSCAPE IN NOVEMBER THAT, IN

         12   THE LAST YEAR, IT HAD DISTRIBUTED APPROXIMATELY 1.6 BROWSERS

         13   PER INTERNET USER IN THE WORLD?

         14   A.  YOU DON'T MEAN PER INTERNET USER.

         15   Q.  YES, I DO.

         16   A.  I'M SORRY.  SAY IT AGAIN.  I DIDN'T UNDERSTAND IT.  TRY

         17   IT AGAIN.

         18   Q.  IF YOU TAKE A HUNDRED MILLION PEOPLE AS THE TOP ESTIMATE

         19   OF GLOBAL USE OF THE INTERNET, THEY DISTRIBUTED -- THEY,

         20   NETSCAPE -- 160 MILLION BROWSERS.  THAT'S 1.6 COPIES PER

         21   USER IN THE WORLD.

         22   A.  IT'S PERFECTLY OBVIOUS THAT MOST OF THOSE DON'T GET

         23   USED.

         24   Q.  BUT YOU WOULD AGREE WITH ME THAT, FOR PURPOSES OF

         25   ASSESSING FORECLOSURE OF DISTRIBUTION, THE QUESTION, SIR,
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          1   IS, DOES THE PARTY HAVE THE ABILITY, AS YOU SAY, TO MAKE THE

          2   CHOICE TO USE OR NOT TO USE?

          3   A.  NO.  I WOULD NOT AGREE WITH THAT.  FORECLOSURE HAS TO

          4   DO, IN PART, WITH THE QUESTION -- IN FACT, IN LARGE PART

          5   WITH THE QUESTION OF, HAS IT BEEN MADE MUCH LESS LIKELY THAT

          6   PEOPLE WILL CHOOSE TO USE IT.

          7   Q.  OKAY.  CONTINUING WITH THE DOCUMENT, "40 MILLION

          8   NETCENTER DOWNLOADS."  THOSE ARE PEOPLE WHO ARE EXERCISING

          9   AN AFFIRMATIVE DECISION TO USE THE NETSCAPE BROWSER,

         10   CORRECT?

         11   A.  NO.  THEY ARE EXERCISING AN AFFIRMATIVE DECISION TO TRY

         12   TO DOWNLOAD THE NETSCAPE BROWSER.

         13   Q.  NOW, DR. FISHER, DO YOU THINK THAT -- YOU HAVE SOME

         14   SENSE OF THE QUALITY OF GOLDMAN SACHS AS AN INVESTMENT BANK?

         15   A.  I DON'T HAVE A PROFESSIONAL OPINION ON THIS SUBJECT.

         16   THEY ARE A REPUTABLE BANK, AS FAR AS I KNOW.

         17   Q.  AND YOU HAVE SOME SENSE OF THE SERIOUSNESS WITH WHICH

         18   AOL PURSUED THE DUE DILIGENCE PROCESS, CORRECT?

         19   A.  CORRECT.

         20   Q.  IF YOU THOUGHT THAT THEY HAD CONCERN ABOUT THE

         21   DISTRIBUTION NUMBERS HERE, WOULD YOU HAVE EXPECTED THAT

         22   THERE WOULD BE QUESTIONS INDICATED IN THE DOCUMENTS?

         23   FURTHER WORK DONE?

         24   A.  I WOULD HAVE EXPECTED -- LET ME PUT IT THIS WAY.  I

         25   WOULD EXPECT THAT IF THEY BELIEVED THESE NUMBERS ON THEIR
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          1   FACE, THAT THEY WOULD BE TALKING ABOUT BIG ADOPTION OF THE

          2   NETSCAPE BROWSER.

          3             I DON'T THINK THEY BELIEVED THAT.  I DON'T THINK

          4   THEY BELIEVED IT FOR ONE MINUTE.  I DON'T EVEN THINK YOU

          5   BELIEVE IT.

          6   Q.  PERHAPS I DON'T, BUT PERHAPS I HAVE DIFFERENT REASONS.

          7             NOW, DR. FISHER, HAVE YOU REVIEWED THE DUE

          8   DILIGENCE DOCUMENTS BEFORE?

          9   A.  I'VE SEEN SOME OF THEM, YES.

         10   Q.  OKAY.  AND YOU RECALL THAT WHERE THE INVESTMENT BANKERS

         11   OR AOL HAD QUESTIONS ABOUT REPRESENTATIONS THAT WERE BEING

         12   MADE, THEY INDICATED WHAT THEY CALLED A RED FLAG.  DO YOU

         13   REMEMBER SEEING SOME RED FLAGS INDICATED?

         14   A.  THAT WOULD BE A USUAL PROCEDURE IN DUE DILIGENCE

         15   DOCUMENTS.  I DON'T REMEMBER THEM IN THESE, BUT THEY'RE

         16   PROBABLY THERE.

         17   Q.  AND JUST SO IT'S CLEAR, YOU DON'T SEE ANY RED FLAGS ON

         18   THE DISTRIBUTION?

         19   A.  NO.  BUT THERE IS NO PARTICULAR REASON TO BELIEVE THAT

         20   THOSE FIGURES ARE NOT, IN THEMSELVES, ACCURATE.  THE

         21   QUESTION IS WHAT THEY TRANSLATE INTO.

         22   Q.  OKAY.  WELL, LET'S LOOK AT THE SECOND BULLET POINT,

         23   WHERE IT SAYS, "ESTIMATE CLIENT ON 22 PERCENT OF OEM

         24   SHIPMENTS WITH MINIMAL PROMOTION."

         25             DO YOU SEE THAT?
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          1   A.  I DO.

          2   Q.  THAT, YOU WOULD AGREE, IS SUBSTANTIALLY HIGHER THAN THE

          3   6 PERCENT ESTIMATE YOU GAVE ME AS YOUR BEST ESTIMATE AS OF

          4   NOVEMBER, 1998, CORRECT?

          5   A.  YES, BUT I NOTE THAT IF YOU -- I DON'T KNOW WHAT THEY

          6   KNEW AT THIS TIME ABOUT THE DEAL BETWEEN NETSCAPE AND

          7   COMPAQ, BUT THAT IF YOU ADD IN THE COMPAQ SHIPMENTS, YOU GET

          8   EXACTLY 22 PERCENT.

          9   Q.  YOUR TESTIMONY, DR. FISHER, WAS THAT THE COMPAQ DEAL

         10   WASN'T ANNOUNCED UNTIL JANUARY, CORRECT?

         11   A.  YES, BUT NETSCAPE KNEW ABOUT IT.

         12   Q.  SO YOU BELIEVE THAT THE -- YOU HAVE NO REASON TO QUARREL

         13   WITH THE 22 PERCENT, WHETHER IT INCLUDES COMPAQ'S DEAL OR

         14   NOT?

         15   A.  I ASSUME IT MUST INCLUDE THE COMPAQ DEAL.  AND THEN I

         16   THINK 22 PERCENT IS PROBABLY ABOUT RIGHT.

         17   Q.  AND YOU HAVE NO BASIS TO QUARREL WITH THE FACT THAT THEY

         18   HAD ACHIEVED 22 PERCENT PENETRATION IN THE OEM CHANNEL WITH

         19   WHAT NETSCAPE CALLED MINIMAL PROMOTION, CORRECT?

         20   A.  WELL, THAT ASSUMES THAT -- ASSUMING I AM RIGHT ABOUT

         21   COMPAQ, WHICH I THINK I AM, THAT ASSUMES THAT NETSCAPE

         22   REGARDED THE BENEFITS IT WAS OFFERING COMPAQ AS, QUOTE,

         23   MINIMAL PROMOTION, END QUOTE.

         24   Q.  DO YOU HAVE ANY KNOWLEDGE AS TO THE BENEFITS THAT

         25   NETSCAPE WAS OFFERING COMPAQ?
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          1   A.  YES, I DO.

          2   Q.  AND WHAT WERE THEY, SIR?

          3   A.  THEY WERE OFFERING THEM, I THINK, FREE ADVERTISING THAT

          4   WAS ESTIMATED TO BE WORTH 700-AND-SOME THOUSAND DOLLARS.

          5   Q.  DO YOU -- AND THAT WAS ADVERTISING ON THE NETCENTER

          6   PORTAL SITE, CORRECT?

          7   A.  PROBABLY.

          8   Q.  AND YOU HAVE SOME UNDERSTANDING OF THE WAY THAT THOSE

          9   VALUES ARE CALCULATED, CORRECT?

         10   A.  I DON'T HAVE ANY DEEP UNDERSTANDING OF THE WAY THOSE ARE

         11   CALCULATED.

         12   Q.  OKAY.  DID YOU DO ANY ANALYSIS AS TO WHETHER THAT

         13   $700,000 IS A REAL FIGURE COMPARED TO WHAT THE AD SPACE

         14   WOULD NORMALLY SELL FOR ON THE PORTAL SITE?

         15   A.  NO.

         16   Q.  AND IT DOES SAY "NO COMPENSATION TO OEM FOR

         17   DISTRIBUTION."

         18             DO YOU SEE THAT?

         19   A.  IT DOES.

         20   Q.  DOES THAT SUGGEST TO YOU THAT THE COMPAQ DEAL IS NOT

         21   INCLUDED?

         22   A.  YES, IT DOES.

         23   Q.  OKAY.  SO THIS WOULD INDICATE, BASED ON YOUR

         24   UNDERSTANDING OF THE DOCUMENT, THAT IT'S 22 PERCENT BEFORE

         25   COMPAQ?
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          1   A.  THAT COULD PERFECTLY WELL BE TRUE.

          2   Q.  AND THAT'S NOT CONSISTENT WITH YOUR 6 PERCENT ESTIMATE A

          3   FEW MOMENTS AGO?

          4   A.  NO, IT'S NOT.  OF COURSE, MY 6 PERCENT ESTIMATE CAME

          5   FROM LOOKING AT THE EXHIBIT PRODUCED BY DEAN SCHMALENSEE AND

          6   DOING THE APPROPRIATE CORRECTIONS.

          7   Q.  NOW, DO YOU HAVE A SENSE THAT MAYBE YOUR CORRECTION --

          8   LET ME STEP BACK.

          9             DEAN SCHMALENSEE DIDN'T PURPORT TO SUMMARIZE ALL

         10   OEM DISTRIBUTION, DID HE?  RATHER, THAT EXHIBIT GAVE THREE

         11   EXAMPLES OF OEM DISTRIBUTION; ISN'T THAT RIGHT?

         12   A.  WELL, IT DOES GIVE THREE EXAMPLES.  I DON'T REMEMBER

         13   WHETHER HE PURPORTED TO HAVE ALL OEM DISTRIBUTION IN IT OR

         14   NOT.  YOU WOULD HAVE TO LOOK AT HIS TESTIMONY.

         15   Q.  DO YOU KNOW ABOUT THE SONY VAIO PRODUCT?

         16   A.  THE?

         17   Q.  SONY VAIO LAPTOP.

         18   A.  NOT IN ANY DETAIL.  I HAVE SEEN MATERIAL ON IT.

         19   Q.  DO YOU KNOW WHETHER THERE ARE OTHER OEM'S THAT

         20   DISTRIBUTED NAVIGATOR, DURING THIS PERIOD, THAT WERE NOT

         21   INCLUDED ON THAT CHART FROM DR. SCHMALENSEE?

         22   A.  FOR CONSUMERS, NOT FOR BUSINESS -- BY THE WAY, SORRY.

         23   DR. SCHMALENSEE -- DEAN SCHMALENSEE'S CHART IS SPECIFICALLY

         24   FOR CONSUMER-ORIENTED MACHINES.

         25             IT IS PERFECTLY TRUE, OR IT MAY BE PERFECTLY TRUE,
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          1   THAT THERE IS SOME ADDITIONAL DISTRIBUTION FOR MACHINES

          2   INTENDED FOR BUSINESSES.

          3   Q.  NOW, THE 24 PERCENT SHARE OF TOP 20 ISP DISTRIBUTIONS --

          4   DO YOU SEE THAT?

          5   A.  I DO.

          6   Q.  DO YOU HAVE ANY BASIS TO QUARREL WITH THAT FIGURE, OTHER

          7   THAN THAT IT'S INCONSISTENT WITH YOUR OWN ESTIMATES?

          8   A.  I DON'T HAVE AN ESTIMATE OF HOW MUCH IS BEING

          9   DISTRIBUTED THROUGH THE TOP ISP'S --

         10   Q.  OKAY.

         11   A.  -- AS OF THIS STAGE.

         12   Q.  OKAY.  SO YOU BELIEVE --

         13   A.  AT THIS STAGE -- EXCUSE ME.  YOU WILL RECALL THAT THIS

         14   OCCURS AFTER MICROSOFT WAIVED VARIOUS PROVISIONS IN ITS

         15   CONTRACTS EARLIER IN THE YEAR.

         16   Q.  SO YOU BELIEVE THAT THE WAIVER OF THOSE PROVISIONS HAS

         17   LED TO AN INCREASED USAGE OF NETSCAPE?

         18   A.  IT MAY WELL HAVE DONE.  I DO NOT KNOW.  USAGE?

         19   Q.  DISTRIBUTION.

         20   A.  DISTRIBUTION.

         21   Q.  NOW, YOU PREVIOUSLY TESTIFIED ON THE SUBJECT OF THE

         22   UNLIMITED DISTRIBUTION PROGRAM OF NETSCAPE.  DO YOU RECALL I

         23   ASKED YOU ABOUT THAT WHEN YOU WERE HERE FIRST?

         24   A.  YES.

         25   Q.  AND DO YOU RECALL SAYING THAT THE PROGRAM HAD NOT BEEN

                                                                              56

          1   PARTICULARLY SUCCESSFUL?

          2   A.  WELL, THAT IS MY IMPRESSION, YES.

          3   Q.  OKAY.  IS THAT CONSISTENT WITH THE FIGURES THAT NETSCAPE

          4   REPORTED, PARTICULARLY THE HUNDRED MILLION FROM THE

          5   EXCLUSIVE DISTRIBUTION PARTNERS, 16,000 OF THEM?

          6   A.  YES, IT IS.

          7   Q.  OKAY.

          8   A.  THAT HAS TO DO WITH WHETHER THE NETSCAPE BROWSER IS

          9   BEING ADOPTED.  I DON'T DOUBT THAT IT'S TRUE THAT, THROUGH

         10   ITS PARTNERS IN PARTICULAR, NETSCAPE IS ABLE TO GET DISKS

         11   WITH ITS BROWSERS IN A LOT OF PEOPLE'S MAILBOXES.  THAT'S

         12   NOT ENOUGH.

         13   Q.  NOW, MR. BARKSDALE TESTIFIED ON OCTOBER 27TH, THAT

         14   NETSCAPE WAS, QUOTE, BASICALLY OUT OF, CLOSE QUOTE, THE OEM

         15   AND ISP CHANNELS.

         16             YOU READ MR. BARKSDALE'S TESTIMONY?

         17   A.  YES.

         18             MR. LACOVARA:  SKIP, COULD I HAVE THE DOCUMENT,

         19   PLEASE.

         20   BY MR. LACOVARA:

         21   Q.  DO YOU RECALL THAT TESTIMONY?

         22   A.  IN GENERAL TERMS, YES.  I HAVEN'T REVIEWED IT SINCE

         23   JANUARY.

         24   Q.  DO YOU BELIEVE THE STATEMENT THAT THEY WERE BASICALLY

         25   OUT OF THOSE CHANNELS IS CONSISTENT WITH WHAT NETSCAPE TOLD
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          1   AOL IN DUE DILIGENCE SOME THREE WEEKS AFTER MR. BARKSDALE

          2   TESTIFIED IN THIS COURT?

          3   A.  COULD I SEE MR. BARKSDALE'S TESTIMONY?

          4   Q.  CERTAINLY.

          5             CAN WE HAND HIM A COPY OF MR. BARKSDALE'S

          6   TESTIMONY.

          7             AND IT'S THE OCTOBER 27TH, 1998 A.M. TRANSCRIPT AT

          8   PAGE 76.

          9   A.  ON PAGE 76?

         10   Q.  YES.

         11   A.  YES.

         12   Q.  IF YOU LOOK IN THE MIDDLE, HE'S --

         13   A.  I'M SORRY.

         14   Q.  I JUST -- MAKE SURE IT'S IN THE RECORD.  HE'S BEING

         15   EXAMINED ON THE SUBJECT OF THE RELEVANCE OF QUALITY CHANGES,

         16   AND SPECIFICALLY THAT NETSCAPE WAS -- HAD BEGUN TO LOSE MOST

         17   OF THE PRODUCT REVIEWS.

         18             AND HE SAYS, "IF YOU WANT TO SAY THAT'S BECAUSE

         19   NETSCAPE NAVIGATOR IN SOME REVIEWS MIGHT NOT HAVE BEEN AS

         20   STRONG AGAINST THIS OTHER IN SOME REVIEWS, THAT'S JUST WRONG

         21   WRONG.  THE REASON PEOPLE GET THEIR PRODUCT IS BECAUSE IT

         22   COMES WITH THE COMPUTER FROM THE STORE, OR THE REASON THEY

         23   GET IT IS BECAUSE IT'S GIVEN TO THEM OR PRESENTED TO THEM BY

         24   THEIR INTERNET SERVICE PROVIDER."

         25             LET ME STOP THERE.  YOU UNDERSTAND THOSE TO BE
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          1   REFERENCES TO THE OEM AND ISP CHANNELS, CORRECT?

          2   A.  YES.

          3   Q.  AND THEN HE SAID, "THAT'S OVER HALF THE DISTRIBUTION

          4   CHANNEL FOR THIS INDUSTRY.  AND WE'RE BASICALLY OUT OF

          5   THAT."

          6             DO YOU SEE THAT TESTIMONY?

          7   A.  I DO.

          8   Q.  DO YOU REGARD THAT AS CONSISTENT WITH HAVING 22 AND 24

          9   PERCENT PENETRATION IN THOSE CHANNELS?

         10   A.  IF THEY REALLY HAD 22 AND 24 PERCENT PENETRATION IN

         11   THOSE CHANNELS, THEN I THINK THIS IS AN EXAGGERATION.

         12   Q.  AND YOU HAVE NO REASON TO DOUBT THAT THEY -- THAT

         13   NETSCAPE TOLD GOLDMAN SACHS AND AOL THE TRUTH IN DUE

         14   DILIGENCE FOR THIS 4 BILLION OR $10 BILLION ACQUISITION?

         15   A.  WELL, NO, I DON'T.  WELL, LET'S JUST LEAVE IT AT THAT.

         16   Q.  NOW, DO YOU RECALL GIVING TESTIMONY THAT NETSCAPE WAS

         17   LIMITED TO A DECLINING BASE OF USERS -- THAT ITS USER NUMBER

         18   WOULD DECLINE IN ABSOLUTE TERMS?

         19             IT'S IN YOUR WRITTEN TESTIMONY.  I CAN SHOW IT TO

         20   YOU IF YOU WANT.

         21   A.  YES, BUT I ALSO RECALL DISCUSSING THAT WITH YOU IN

         22   JANUARY.

         23   Q.  IT'S MERELY FOUNDATIONAL.  DO YOU RECALL THE DISCUSSION

         24   WE HAD ABOUT THAT IN JANUARY?

         25   A.  YES.
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          1   Q.  DID YOU REVIEW ANY OF THE DOCUMENTS PREPARED IN DUE

          2   DILIGENCE THAT ESTIMATED GOLDMAN SACHS -- EXCUSE ME -- THAT

          3   ESTIMATED NETSCAPE'S USAGE -- EXCUSE ME -- THAT ESTIMATED

          4   THE USAGE OF THE NETSCAPE BROWSER GOING FORWARD?

          5   A.  YOU MEAN THE USAGE OR THE NUMBER OF USERS?

          6   Q.  THE NUMBER OF USERS, IF YOU PREFER THAT TERM.

          7   A.  WELL, THAT'S WHAT I THINK IT DOES, IN FACT, DISCUSS.

          8   Q.  OKAY.  THE NUMBER OF USERS.

          9   A.  I DON'T RECALL THAT SPECIFICALLY, BUT I'VE SEEN, YOU

         10   KNOW, THE VARIOUS DOCUMENTS.

         11   Q.  OKAY.

         12             MR. LACOVARA:  WELL, YOUR HONOR, I'D LIKE TO MARK

         13   UNDER SEAL AS DEFENDANT'S EXHIBIT 2490.  IT'S A GOLDMAN

         14   SACHS DOCUMENT ENTITLED "PROJECT ODYSSEY DISCUSSION

         15   MATERIALS."  AND FOR PURPOSES OF -- THE DOCUMENT IS TO BE

         16   INTRODUCED, YOUR HONOR, UNDER SEAL.

         17             I HAVE OBTAINED PERMISSION FROM COUNSEL FOR AOL

         18   AND GOLDMAN SACHS TO DISPLAY AND QUERY THE WITNESS IN THE

         19   PUBLIC PROCEEDING ABOUT PAGE 157 OF THE DOCUMENT.  SO IT'S

         20   UNDER SEAL.  I WOULD OFFER IT UNDER SEAL EXCEPT FOR THAT

         21   PAGE.

         22             AND FOR FOUNDATION PURPOSES, THIS WAS A DOCUMENT

         23   PREPARED BY GOLDMAN SACHS, WHICH WAS USED IN A DISCUSSION

         24   THAT GOLDMAN SACHS HAD WITH SENIOR EXECUTIVES AT AOL WHEN

         25   THE DEAL WAS BEING CONSIDERED ON OCTOBER THE 2ND.
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          1             MR. BOIES:  NO OBJECTION, YOUR HONOR.

          2             THE COURT:  DEFENDANT'S 2490 IS ADMITTED UNDER

          3   SEAL.

          4                                   (WHEREUPON, DEFENDANT'S

          5                                   EXHIBIT NUMBER 2490 WAS

          6                                   RECEIVED IN EVIDENCE.)

          7   BY MR. LACOVARA:

          8   Q.  DR. FISHER, COULD YOU TURN TO PAGE 157 OF THE DOCUMENT,

          9   AND COULD WE HAVE THAT DISPLAYED.

         10             NOW, DR. FISHER, YOU MAY RECALL EARLIER IN THE

         11   CASE, BOTH YOU AND DR. WARREN-BOLTON RELIED ON SOME INTERNAL

         12   MICROSOFT MODELS THAT ATTEMPTED TO PROJECT NETSCAPE AND

         13   MICROSOFT MARKET SHARE OR USAGE SHARE INTO THE FUTURE.  DO

         14   YOU REMEMBER THOSE DOCUMENTS?

         15   A.  YES.

         16   Q.  AND THAT MICROSOFT HAD A BEST-CASE/WORST-

         17   CASE/MOST-LIKELY-CASE APPROACH?

         18   A.  MORE OR LESS, YES.

         19   Q.  AND DO YOU RECALL THAT, IN 2002, THE MOST AGGRESSIVE

         20   CASE THAT MICROSOFT HAD COME UP WITH WAS THAT NETSCAPE WOULD

         21   HAVE APPROXIMATELY A 35 PERCENT MARKET SHARE?

         22   A.  THAT SOUNDS RIGHT.

         23   Q.  OKAY.  AND YOU WOULD REGARD THEN THE ESTIMATE LINE ON

         24   EXHIBIT 2490 AS CONSISTENT WITH THE MOST AGGRESSIVE

         25   MICROSOFT PROJECTIONS THAT YOU HAVE SEEN?
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          1   A.  WELL, THEY ARE THE MOST AGGRESSIVE ONES IN THAT

          2   DOCUMENT, YES.  I THINK THAT'S RIGHT.

          3   Q.  HAVE YOU SEEN --

          4   A.  NO, I DON'T RECALL THOSE.

          5   Q.  OKAY.  AND DO YOU HAVE ANY REASON TO QUESTION THE

          6   FIGURES HERE, WHICH IS THAT, EVEN UNDER THE MOST AGGRESSIVE

          7   ASSUMPTIONS THAT YOU HAVE SEEN, NETSCAPE WOULD HAVE 108

          8   MILLION USERS OF ITS BROWSER IN 2002?

          9   A.  WELL, I DON'T KNOW WHERE THE -- THIS IS DRIVEN BY THE

         10   ESTIMATE OF WORLD WIDE WEB USERS.  I DON'T KNOW MUCH ABOUT

         11   THAT.

         12             BUT, YOU KNOW, IF YOU BELIEVE THE ESTIMATE OF

         13   WORLD WIDE WEB USERS, THEN, YES, IT IS TRUE THAT THAT'S

         14   WHERE IT COMES OUT.

         15   Q.  OKAY.  AND YOU'VE TESTIFIED A NUMBER OF TIMES THAT

         16   DEVELOPERS, WHEN THEY THINK ABOUT WRITING TO PLATFORMS, LOOK

         17   AT THE NUMBER OF USERS OF THE PLATFORM, CORRECT?

         18   A.  YES.

         19   Q.  DO YOU HAVE ANY REASON TO THINK THAT WITH AOL'S

         20   OWNERSHIP, AND WITH A CONSERVATIVE ESTIMATE OF 108.7 MILLION

         21   USERS, THAT AOL COULD NOT ATTRACT DEVELOPERS TO WRITE

         22   APPLICATIONS, SHOULD THEY CHOOSE TO MAKE THE NETSCAPE

         23   BROWSER INTO A PLATFORM?

         24   A.  OH, THEY PROBABLY COULD ATTRACT DEVELOPERS TO WRITE

         25   APPLICATIONS, BUT DEVELOPERS WILL CERTAINLY WISH TO WRITE --
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          1   WHO ARE WRITING APPLICATIONS FOR BROWSERS -- WILL WRITE

          2   FIRST AND FOREMOST FOR THE BROWSER THAT HAS THE OTHER 66

          3   PERCENT, AND APPROXIMATELY SOMEWHERE OVER 200 MILLION USERS

          4   ON THESE ESTIMATES.

          5             AND A PLATFORM-SHIFTING EVENT -- A

          6   PARADIGM-SHIFTING EVENT WILL NOT OCCUR.

          7   Q.  DR. FISHER, WE'RE GOING TO TEST THAT PROPOSITION

          8   EMPIRICALLY AFTER LUNCH, BUT I NEED TO GET THROUGH SOME

          9   OTHER THINGS FIRST.

         10             AT FIRST, YOUR --

         11             THE COURT:  THIS IS PROBABLY A GOOD TIME TO

         12   RECESS.

         13             MR. LACOVARA:  I HAVE SOME OTHER THINGS THAT,

         14   ACTUALLY, I'D PREFER TO GET DONE, YOUR HONOR.

         15             THE COURT:  ALL RIGHT.

         16             MR. LACOVARA:  MAYBE I SHOULD CONFER WITH

         17   MR. BOIES ABOUT HOW MUCH TIME --

         18             THE COURT:  BY 12:10.  I'M NOT HOLDING YOU TO YOUR

         19   PROMISE TO CONCLUDE BY LUNCHTIME.  YOU CAN GO ON.

         20             MR. LACOVARA:  OKAY.  WELL, THEN THE DIFFERENCE

         21   BETWEEN NOW AND 12:10 IS INCONSEQUENTIAL.  IF THE COURT

         22   WOULD PREFER TO RECESS NOW --

         23             THE COURT:  FINE.  LET'S RECESS NOW.

         24             MR. LACOVARA:  I'M SORRY.  IF I MAY JUST INTRODUCE

         25   ONE DOCUMENT UNDER SEAL.
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          1             THE COURT:  SURE.

          2             MR. LACOVARA:  DEFENDANT'S EXHIBIT 2437, YOUR

          3   HONOR, IS CALLED "AOL AND NETSCAPE TRANSITION PLAN, BROWSER

          4   DISTRIBUTION."  IT WAS PRODUCED, PURSUANT TO SUBPOENA, BY

          5   NETSCAPE.  AND I WOULD OFFER IT, AT NETSCAPE AND AOL'S

          6   REQUEST, UNDER SEAL.

          7             IT WAS PREPARED BY ONE OF THOSE JOINT TEAMS THAT

          8   WERE WORKING BETWEEN NETSCAPE AND AOL, BUT THAT VERSION

          9   COMES FROM NETSCAPE.

         10             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         11             THE COURT:  DEFENDANT'S 2437 IS ADMITTED UNDER

         12   SEAL.

         13                                   (WHEREUPON, DEFENDANT'S

         14                                   EXHIBIT NUMBER 2437 WAS

         15                                   RECEIVED IN EVIDENCE.)

         16             MR. LACOVARA:  THANK YOU, YOUR HONOR.

         17             THE COURT:  ALL RIGHT.  WE WILL RECONVENE AT 2:00.

         18             (WHEREUPON, THE ABOVE-ENTITLED MATTER WAS RECESSED

         19   FOR LUNCH AT 12:05 P.M.)

         20                     CERTIFICATE OF REPORTER

         21        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

         22   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.

         23                                 ______________________________

         24                                         PHYLLIS MERANA
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