                                                           1

                           UNITED STATES DISTRICT COURT

                           FOR THE DISTRICT OF COLUMBIA

            - - - - - - - - - - - - - - - - - -X

            UNITED STATES OF AMERICA,          :

                                               :

                      PLAINTIFF,               :

                                               :

                 V.                            : C.A. NO. 98-1232

                                               :

            MICROSOFT CORPORATION,             :

                                               :

                      DEFENDANT.               :

            - - - - - - - - - - - - - - - - - -X

            STATE OF NEW YORK, ET AL.,         :

                                               :

                      PLAINTIFFS,              :

                                               :

                 V.                            : C.A. NO. 98-1223

                                               :

            MICROSOFT CORPORATION,             :

                                               :

                      DEFENDANT.               :

            - - - - - - - - - - - - - - - - - -X

            MICROSOFT CORPORATION,             :

                                               :

                      COUNTERCLAIM-PLAINTIFF,  :

                                               :

                 V.                            :

                                               :

            DENNIS C. VACCO, ET AL.,           :

                                               :

                      COUNTERCLAIM-DEFENDANTS. :

            - - - - - - - - - - - - - - - - - -X  WASHINGTON, D.C.

                                                  FEBRUARY 24, 1999

                                                  2:07 P.M.

                                                  (P.M. SESSION)

                                   VOLUME 60

                               TRANSCRIPT OF TRIAL

                      BEFORE THE HONORABLE THOMAS P. JACKSON

                           UNITED STATES DISTRICT JUDGE

                                                           2

            FOR THE PLAINTIFFS:       DAVID BOIES, ESQ.

                                      PHILLIP R. MALONE, ESQ.

                                      STEPHEN D. HOUCK, ESQ.

                                      RIDDHI JANI, ESQ.

                                      STEVEN C. HOLTZMAN, ESQ.

                                      MARK S. POPOFSKY, ESQ.

                                      ANTITRUST DIVISION

                                      U.S. DEPARTMENT OF JUSTICE

                                      P.O. BOX 36046

                                      SAN FRANCISCO, CA  94102

            FOR THE DEFENDANT:        JOHN L. WARDEN, ESQ.

                                      STEVEN L. HOLLEY, ESQ.

                                      RICHARD C. PEPPERMAN, II, ESQ.

                                      THEODORE EDELMAN, ESQ.

                                      RICHARD J. UROWSKY, ESQ.

                                      CHRISTOPHER MEYERS, ESQ.

                                      SULLIVAN & CROMWELL

                                      125 BROAD STREET

                                      NEW YORK, NY  10004

                                      WILLIAM H. NEUKOM, ESQ.

                                      DAVID A. HEINER, ESQ.

                                      ALLEN WILCOX, ESQ.

                                      MICROSOFT CORPORATION

                                      ONE MICROSOFT WAY

                                      REDMOND, WA  98052-6399

            COURT REPORTER:           DAVID A. KASDAN, RMR

                                      MILLER REPORTING CO., INC.

                                      507 C STREET, N.E.

                                      WASHINGTON, D.C.  20003

                                      (202) 546-6666

                                                           3

                                      INDEX

                                                                 PAGE

            CONTINUED DIRECT EXAMINATION OF JOACHIM KEMPIN        4

            DEFENDANT'S EXHIBIT NOS. 2117 AND 2117-A ADMITTED     5

            VIDEOTAPE DEMONSTRATION PLAYED                        6

            CROSS-EXAMINATION OF JOACHIM KEMPIN                   25

                                                           4

         1                    P R O C E E D I N G S

         2           MR. HOLLEY:  YOUR HONOR, ONE MINOR HOUSEKEEPING

         3  MATTER.

         4           THE COURT:  BEFORE WE GET STARTED, I WOULD LIKE

         5  YOU TO KNOW THAT A COLLEAGUE HAS CALLED MY ATTENTION TO

         6  ANOTHER NEWS ITEM THAT APPEARED.

         7                "APPARENTLY, SOMEBODY WAS RUNNING A CONTEST

         8           FOR INNOVATIVE THEORIES, AND I'LL GIVE YOU SOME

         9           EXAMPLES AND THEN TELL YOU WHO THE GRAND PRIZE

        10           WINNER WAS.  ONE OF THE RUNNERS UP WAS AS

        11           FOLLOWS, AND THIS IS IN THE PROBABILITY THEORY

        12           CATEGORY.  IF AN INFINITE NUMBER OF COUNTRY BOYS

        13           RIDING IN AN INFINITE NUMBER OF PICKUP TRUCKS

        14           FIRE AN INFINITE NUMBER OF SHOTGUN ROUNDS AT AN

        15           INFINITE NUMBER OF HIGHWAY SIGNS, THEY WILL

        16           EVENTUALLY PRODUCE ALL OF THE WORLD'S GREAT

        17           LITERARY WORKS IN BRAILLE.

        18                THE WINNER IS IN THE PERPETUAL-MOTION

        19           CATEGORY.  WHEN A CAT IS DROPPED, IT ALWAYS LANDS

        20           ON ITS FEET.  AND WHEN TOAST IS DROPPED, IT

        21           ALWAYS LANDS BUTTER-SIDE DOWN.  IT WAS PROPOSED

        22           TO STRAP GIANT SLABS OF HOT BUTTERED TOAST TO THE

        23           BACKS OF A MULTITUDE OF TETHERED CATS.  THE TWO

        24           OPPOSING FORCES WOULD CAUSE THE CATS TO HOVER,

        25           SPINNING INCHES ABOVE THE GROUND.  USING THE
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         1           GIANT BUTTERED-TOAST-CAT ARRAY, THE HIGH-SPEED

         2           MONORAIL COULD EASILY LINK NEW YORK AND CHICAGO."

         3           ALL RIGHT.

         4           MR. HOLLEY:  WELL, I CAN'T MATCH THAT, YOUR

         5  HONOR, I'M AFRAID.

         6           OVER THE LUNCHEON RECESS I HAD AN OPPORTUNITY TO

         7  SPEAK TO THE PEOPLE BACK IN REDMOND ABOUT 2177.  I SPOKE

         8  WITH A GENTLEMAN NAMED--ALLEN WILCOX, MY COLLEAGUE, SPOKE

         9  WITH A GENTLEMAN NAMED MARK KUENSTER, WHO EXPLAINS THAT

        10  PACKARD-BELL SENT US EIGHT SCREEN SHOTS OF WHICH SEVEN

        11  RELATED TO THE SHELL, THE LAST RELATED TO SOMETHING CALLED

        12  THE "PACKARD-BELL TASK JUMPER."  BUT, SINCE I SEE NO

        13  DOWNSIDE OTHER THAN OCCUPYING MORE PAPER IN THIS CASE TO

        14  ADDING THE TASK JUMPER TO THE RECORD, I WOULD PROPOSE

        15  MARKING IT AS DEFENDANT'S EXHIBIT 2117-A, AND THEN WOULD

        16  ASK THAT BOTH EXHIBIT 2117 AND 2117-A BE ADMITTED.

        17           MR. BOIES:  NO OBJECTION.

        18           THE COURT:  DEFENDANT'S 2117 AND 2117-A ARE

        19  ADMITTED.

        20                         (DEFENDANT'S EXHIBIT NO. 2117 AND

        21                          2117-A WERE ADMITTED INTO

        22                          EVIDENCE.)

        23           MR. HOLLEY:  YOUR HONOR, JUST AS A ROAD MAP FOR

        24  THE DEMONSTRATION TAPE, WE WILL RESUME WITH THE SONY VAIO

        25  DEMO BEFORE WE LEFT OFF BEFORE THE LUNCHEON RECESS.  I
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         1  PROPOSE TO SKIP THE HEWLETT-PACKARD AND ACER DEMOS

         2  BECAUSE, IN MANY RESPECTS, THEY SHOW SIMILAR SORTS OF

         3  THINGS, AND THEY OCCUPY A LOT OF TIME.  WE WILL THEN PICK

         4  UP WITH THE COMPAQ PRESARIO DEMO.  AND THEN THERE IS ONE

         5  FINAL PIECE OF TAPE, WHICH IS A FICTIONAL ACME COMPUTER

         6  THAT SHOWS ALL OF THE DIFFERENT KINDS OF THINGS ONE MIGHT

         7  DO, AND THAT WILL TAKE SUBSTANTIALLY LESS TIME THAN

         8  PLAYING THE REST OF THE TAPE.

         9           THE COURT:  THAT'S FINE AS LONG AS THE WHOLE TAPE

        10  IS PART OF THE RECORD.

        11           MR. HOLLEY:  THE WHOLE TAPE IS PART OF THE

        12  RECORD, YOUR HONOR.

        13           (VIDEOTAPE DEMONSTRATION PLAYED.)

        14                "THIS LOADS THE VAIO EASY INTERNET ACCESS.

        15           AND AS CAN YOU SEE, THIS IS THE NCOMPASS BROWSER.

        16                WHILE THIS IS LOADING, YOU WILL NOTICE THE

        17           CUSTOMIZED BRANDING THAT SONY HAS DONE UP HERE ON

        18           THE TOP.  IT SHOWS THE VAIO.

        19                ALSO SHOWS THAT IT'S GOT THE INTERNET

        20           SERVICE PROVIDER GTE.

        21                COME BACK AND DESCRIBE A LITTLE BIT MORE IN

        22           A MOMENT.

        23                THE FIRST TIME WE LOAD THIS IT'S--LOADING A

        24           DEMONSTRATION OR TUTORIAL ABOUT THE INTERNET.

        25           LET'S TAKE A LOOK.
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         1                GO IN HERE, GIVES ME A DEMONSTRATION.  ALSO

         2           HAS SOME DISCUSSION ABOUT A FREE TRIAL, AND GIVES

         3           MORE INFORMATION ABOUT THE TUTORIAL AND ABOUT THE

         4           WORLD WIDE WEB.

         5                I WILL GO AHEAD AND QUIT AT THIS POINT THE

         6           TUTORIAL, AND IT NOW GIVES ME AN OPTION TO SIGN

         7           UP, SO I WILL GO AHEAD AND SIGN UP.  WALK THROUGH

         8           THE NEXT BUTTON.

         9                NOW I'M ASKED TO PROVIDE THE USER

        10           INFORMATION, SO I WILL GO AHEAD AND TYPE IN THE

        11           NECESSARY INFORMATION.

        12                I WILL CLICK NEXT.

        13                NOW IT OFFERS ME FREE INTERNET ACCESS.  IT

        14           SAYS, `TAKE ADVANTAGE OF THIS OFFER, SELECT THE

        15           FIRST OPTION," SO GO AHEAD AND SELECT THAT AS OUR

        16           FIRST OPTION AND CLICK NEXT.

        17                IT NOW SHOWS ME THE TERMS AND CONDITIONS FOR

        18           GTE FOR INTERNET ACCESS AGREEMENT, SO THE USER

        19           WILL NOW READ THROUGH THOSE TERMS OF AGREEMENT

        20           AND ACCEPT THE TERMS AND AGREEMENT--OR TERMS AND

        21           CONDITIONS.  GO AHEAD AND ACCEPT THOSE.

        22                IT ASKED ME IF I WOULD LIKE TO HAVE UP TO

        23           THREE ADDITIONAL E-MAIL ACCOUNTS FOR THIS TRIAL

        24           MEMBERSHIP, AND I WILL GO AHEAD AND LEAVE THAT

        25           BLANK AND CLICK NEXT.
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         1                SO, IT CONFIRMS THE INFORMATION.  I WILL

         2           CLICK NEXT AGAIN.

         3                IT NOW STARTS THE DIALING UP OF THE

         4           REGISTRATION SYSTEM, SO IT OPENS THE MODEM, AND

         5           IT'S DIALING AT THIS TIME.

         6                WHILE THAT'S DIALING--OH, HANG ON, IT'S

         7           ACTUALLY BUSY, SO LET'S PUT IN A NINE TO GET AN

         8           OUTSIDE LINE.  I WILL CLICK NEXT AGAIN.

         9                SO, WHILE THAT'S DIALING, I WILL DESCRIBE

        10           THE NCOMPASS BROWSER THAT YOU SEE HERE.

        11                AS YOU CAN SEE HERE, THESE ARE THE TYPICAL

        12           BUTTONS THAT YOU WOULD SEE IN A BROWSER, OR

        13           EXPECT IN A BROWSER, LIKE BACKWARDS AND FORWARD

        14           AND HOME, STOP, RELOAD, AS WELL AS THE URL

        15           ADDRESS AREA.  YOU CAN ALSO ADD WEB PAGES TO MY

        16           FAVORITES, AND WE COULD COME BACK TO THAT.

        17                DOWN ON THE LEFT SIDE, NCOMPASS AND SONY

        18           HAVE ADDED A SERIES OF BUTTONS THAT ARE LINKS TO

        19           PARTICULAR WEB PAGES THAT THEY THINK USERS MIGHT

        20           LIKE, SO NEWS AND SPORTS, BUSINESS SHOPPING AND

        21           THE LIKE.

        22                SO WE ARE NOW CONNECTED TO THE INTERNET,

        23           SENT MY REGISTRATION INFORMATION.  THAT WAS

        24           SUCCESSFUL, AND IT NOW TELLS ME HERE IS THE LOCAL

        25           PHONE NUMBER FOR ME TO DIAL.  SO, I WILL GO AHEAD
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         1           AND WRITE THAT DOWN.  ONCE I HAVE THAT, I WILL

         2           CLICK NEXT.

         3                NOW THE SIGNUP IS COMPLETE.  IT NOW TELLS ME

         4           THIS IS MY E-MAIL ADDRESS AND TELLS ME TO CLICK

         5           THE FINISH BUTTON TO CONTINUE, SO I WILL GO AHEAD

         6           AND DO THAT.

         7                SO, NOW IT WELCOMES ME TO THE INTERNET,

         8           OFFERS SOMETHING CALLED `CLUB VAIO,' AND TO

         9           `CLICK HERE TO VISIT THE EXCLUSIVE VAIO OWNER'S

        10           CLUB TO HELP YOU GET THE MOST OUT OF YOUR VAIO

        11           PC.'  WE WILL GO AHEAD AND CLICK THAT.

        12                SO, THIS TIME, SINCE WE ALREADY ESTABLISHED

        13           MY INTERNET ACCOUNT, IT WILL PROCEED TO GO OUT

        14           THERE AND OFFICIALLY CONNECT TO THE INTERNET AND

        15           ALLOW ME TO BROWSE.

        16                SO, IT'S ESTABLISHING THE CONNECTION FROM

        17           THE MODEM, AND WE ARE ALMOST THERE.

        18                SO, BECAUSE I CLICKED ON THAT PARTICULAR

        19           SITE WHEN I FIRST LOADED THIS NCOMPASS BROWSER,

        20           IT ASKED ME IF I WOULD LIKE TO REGISTER.  AT THIS

        21           POINT I WON'T DO THAT.  IN FACT, I WILL GO AHEAD

        22           AND CLICK HOME, WHICH IT TAKES ME BACK TO THAT

        23           PAGE.

        24                SINCE I AM CONNECTED TO THIS POINT IN TIME,

        25           I CAN COME UP TO THE URL ADDRESS AREA AND TYPE IN
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         1           A PARTICULAR URL.  IN THIS CASE, I WILL GO AHEAD

         2           AND TYPE IN YAHOO.COM.  AND SINCE I'M CONNECTED,

         3           IT'S NOW RECEIVING THE WEB PAGE.

         4                I CAN TYPE IN ANY WEB PAGE THAT I LIKE AND

         5           PROCEED TO BROWSE THAT RIGHT HERE.  I COULD ADD

         6           THAT TO MY FAVORITES IF I WANTED TO AS WELL.

         7                I WILL GO AHEAD AND CANCEL OUT.

         8                I WILL MINIMIZE THIS RIGHT NOW AND WILL STAY

         9           CONNECTED TO THE INTERNET.

        10                LET'S TAKE A LOOK AT A COUPLE OF ADDITIONAL

        11           THINGS ON THE DESKTOP.

        12                ONE OF THE THINGS I WOULD LIKE TO SHOW YOU

        13           IS THE VAIO SPACE TWO.  LET'S GO AHEAD AND LOAD

        14           THAT.  I WILL CLICK ON IT.

        15                THE VAIO SPACE TWO NOW GIVES ME AN OPTION.

        16           `DO YOU WANT TO START VAIO SPACE EACH TIME

        17           WINDOWS STARTS?'  I WILL GO AHEAD AND SAY YES.

        18                IN FACT, YOU WILL ALSO NOTICE THAT I HAVE AN

        19           OPTION TO SKIP THIS QUESTION IN THE FUTURE.  I

        20           WILL GO AHEAD AND CHECK THAT AND SAY YES.

        21                SO, AT THIS POINT, THIS GIVES ME AN

        22           INTERFACE WHICH ALLOWS ME TO LOOK AT ALL THE

        23           APPLICATIONS THAT ARE INSTALLED ON THIS COMPUTER.

        24           IF I LOOK AT AN INDIVIDUAL ICON DOWN BELOW, YOU

        25           SEE A RICH LISTING OF THE INFORMATION ABOUT THAT
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         1           PARTICULAR PROGRAM.  I CAN MOVE FROM PROGRAM TO

         2           PROGRAM, AND YOU SEE SOME INFORMATION ABOUT IT.

         3                IF I CLICK ON APPLICATIONS ACCESSORIES, IT

         4           TELLS ME SOME ADDITIONAL ACCESSORIES.

         5                THIS IS ESSENTIALLY A REPLACEMENT DESKTOP TO

         6           THE WINDOWS 98 DESKTOP THAT USERS USE.  IF I

         7           SCROLL DOWN A LITTLE BIT FURTHER, YOU CAN SEE

         8           INFORMATION ABOUT IMAGING ON THE COMPUTER, ABOUT

         9           THE DVD THAT'S INSTALLED ON THIS COMPUTER.

        10                SO, AT THIS POINT, I JUST COLLECT THE DVD.

        11           SINCE I DON'T HAVE A DVD INSERTED INTO THE DRIVE,

        12           I WILL GO AHEAD AND CLOSE THAT DOWN.

        13                IF I CLICK ON THIS BUTTON, IT SAYS `EASY

        14           INTERNET,' SO THERE'S SOME VAIO LINKS, VAIO

        15           DIRECT, AND CLUB VAIO, SO LET'S GO AHEAD AND LOOK

        16           AT THE VAIO LINKS.

        17                AND TAKE A LOOK AT SONY IMAGE STATION AS AN

        18           EXAMPLE.  I WILL GO AHEAD AND OPEN THAT UP.

        19                WHEN I DOUBLE-CLICKED, YOU WILL NOTICE I WAS

        20           PREVIOUSLY LOOKING AT INFORMATION ON THIS

        21           COMPUTER, AND NOW SINCE I'M CONNECTED TO THE WEB

        22           IN THIS SAME WINDOW, I'M OFF BROWSING THE

        23           INTERNET.

        24                IN FACT, THIS ALSO LEADS TO AN ADDITIONAL

        25           POINT THAT YOU WILL NOTICE THAT I GOT FULL
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         1           BROWSING CONTROL UP ON THE TOP, SO I'VE GOT A

         2           BACKWARDS BUTTON, A FORWARDS BUTTON, STOP, RELOAD

         3           OR REFRESH AND ADD TO FAVORITES.

         4                SO, AT THIS POINT, DIRECTLY ON MY VAIO

         5           DESKTOP REPLACEMENT, AGAIN I COULD TYPE ANY URL,

         6           PRESS ENTER--LET ME PRESS ENTER AGAIN--OH, THERE

         7           WE GO--AND IMMEDIATELY IN THIS WINDOW I'M OFF

         8           VIEWING ANY WEB PAGE THAT I LIKE.

         9                SO, THIS IS AN ADDITIONAL BROWSER THAT IS

        10           INSTALLED THAT'S ALSO DESKTOP REPLACEMENT ALL

        11           INTEGRATED TOGETHER.

        12                LET'S GO AHEAD AND MINIMIZE THAT.

        13                IN ADDITION, LET'S GO TAKE A LOOK AT WHAT

        14           HAPPENS IF I PRESS THE INTERNET BUTTON ON THE

        15           KEYBOARD.

        16                SO, IN THIS CASE, WHEN I PRESSED IT, IT

        17           AUTOMATICALLY BROUGHT UP THE VAIO NCOMPASS

        18           BROWSER BECAUSE THAT'S THE BROWSER THAT WAS

        19           LOADED.

        20                LET'S GO AHEAD AND CLOSE THAT DOWN, STOP

        21           NAVIGATING THE INTERNET.

        22                AND IN ADDITION, LET'S GO AHEAD AND CLOSE

        23           THE VAIO SPACE TWO.

        24                NOW, SINCE THOSE ARE CLOSED AT THIS POINT IN

        25           TIME, WHEN I NOW PRESS THE INTERNET BUTTON ON THE
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         1           KEYBOARD, YOU WILL NOTICE THAT IT GIVES ME A

         2           BROWSER SELECTOR.  FIRST, IT ASKS ME TO CHOOSE MY

         3           ACCOUNT.  THEN IT ASKED ME TO CHOOSE WHICH

         4           PROGRAM I WOULD LIKE TO BROWSE THE INTERNET.  AND

         5           THE DEFAULT HERE IS SONY EASY INTERNET ACCESS.

         6           I CAN ALSO CHOOSE MICROSOFT INTERNET EXPLORER.

         7                AT THIS POINT, IF I WENT AHEAD AND CLICKED

         8           `START,' IT WILL LAUNCH THE APPROPRIATE BROWSER

         9           AND ALLOW ME TO BROWSE THE WEB.

        10                I WOULD LIKE TO SHOW ONE ADDITIONAL

        11           CUSTOMIZATION, AND THAT'S THIS LITTLE BUTTON HERE

        12           CALLED THE `VAIO SMART KEYBOARD.'  IF I CLICK ON

        13           THAT, IT GIVES ME THE OPTION TO ADJUST THE

        14           INTERNET BUTTONS OR ANY OF THESE BUTTONS THAT ARE

        15           ON THE KEYBOARD.

        16                SO, THIS IS THE EASY INTERNET BUTTON THAT I

        17           PRESS RIGHT NOW ON THE KEYBOARD.  I'M GOING TO GO

        18           AHEAD AND ADJUST THAT.

        19                SO, I'M GOING TO CHANGE THAT TO NETSCAPE,

        20           AND I'M GOING TO ATTACH AN APPLICATION TO THAT

        21           BUTTON.

        22                SO, I WILL GO BROWSE, CLICK AT PROGRAMS, GO

        23           PICK COMMUNICATOR AND NETSCAPE NAVIGATOR AND

        24           CLICK OPEN AND CLICK OKAY.

        25                YOU WILL NOTICE IT CHANGES THE ICON AND THE
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         1           DESCRIPTION TO NETSCAPE NAVIGATOR.

         2                NOW, HIDE THAT AND PRESS THE INTERNET BUTTON

         3           NOW ON THE KEYBOARD.

         4                NOTICE THE SCREEN SAID `NETSCAPE NAVIGATOR,'

         5           AND NOW AT THIS POINT IT'S LOADED NETSCAPE

         6           NAVIGATOR, AND IT'S ASKED ME IF I WOULD LIKE TO

         7           MAKE THIS A DEFAULT BROWSER.  I WILL GO AHEAD AND

         8           CLICK YES.

         9                NETSCAPE COMMUNICATOR WAS PRE-INSTALLED ON

        10           THIS COMPUTER, AND AT THIS POINT IT ASKS ME IF I

        11           WOULD LIKE TO CONNECT TO GTE INTERNET.  I COULD,

        12           BUT DURING THE DEMONSTRATION I WILL GO AHEAD AND

        13           CLICK CANCEL.

        14                IF I CLOSE THAT OUT, PRESS THE BUTTON ONE

        15           MORE TIME, YOU WILL NOTICE NETSCAPE NAVIGATOR

        16           IMMEDIATELY COMES UP AND IS MY DEFAULT BROWSER

        17           FOR THE SYSTEM.

        18                I WILL GO AHEAD AND CLOSE THAT OUT.

        19                THIS CONCLUDES THE DEMONSTRATION OF THE SONY

        20           VAIO DIGITAL STUDY E302DS.  I HAVE SHOWN HOW SONY

        21           HAS TAKEN ADVANTAGE OF THE MANY BRANDING

        22           OPPORTUNITIES TO MAKE THE BOOT PROCESS A UNIQUELY

        23           SONY EXPERIENCE.

        24                IN ADDITION, SONY HAS SUPPLIED AN

        25           ALTERNATIVE DESKTOP THAT CAN EASILY BE SET TO BE
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         1           THE DEFAULT DESKTOP REPLACING WINDOWS 98.

         2                AND SONY HAS PRE-INSTALLED SEVERAL BROWSER

         3           CHOICES, INCLUDING NETSCAPE, WHICH CAN EASILY BE

         4           SET AS A DEFAULT BROWSER AND LAUNCH WITH THE

         5           INTERNET BUTTON ON THE KEYBOARD."

         6           MR. HOLLEY:  YOUR HONOR, AT THIS POINT, WE ARE

         7  GOING TO SKIP FORWARD IN THE TAPE PAST HEWLETT-PACKARD AND

         8  ACER AND LOOK AT THE COMPAQ DEMO.

         9           THE COURT:  OKAY.

        10           (VIDEOTAPE DEMONSTRATION PLAYED.)

        11                "THIS IS A DEMONSTRATION OF THE COMPAQ

        12           PRESARIO 5204.  I WILL NOW BOOT THIS MACHINE FOR

        13           THE FIRST TIME AND WALK YOU THROUGH THE FIRST

        14           BOOT PROCESS.

        15                HERE WE SEE THE COMPAQ FULL SCREEN BRANDING

        16           OF THE BIOS, AND NOW THE WINDOWS 98 BOOT SPLASH

        17           SCREEN.

        18                INTRODUCES US TO THE COMPAQ PRESARIO AND NOW

        19           STARTS THE WINDOWS 98 SETUP WIZARD.  I WILL NOW

        20           ENTER THE USER INFORMATION, ACCEPT THE LICENSE

        21           AGREEMENT, AND ENTER IN THE PRODUCT KEY.

        22                OKAY.  NOW WE WILL FINISH THE WIZARD.  IT'S

        23           NOW GOING THROUGH THE NEW HARDWARE DETECTION

        24           WIZARD WHERE IT LOOKS AT ALL LOCALIZED LOCAL

        25           HARDWARE.  NOTICE IT FOUND THE NEC MULTISYNC, AND
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         1           NOW IT'S FINISHING THE SETUP, SO IT'S GOING TO

         2           ASK ME FOR THE TIME ZONE.  I WILL JUST ACCEPT THE

         3           DEFAULT, AND ASK ME IF I HAVE A PRINTER INSTALLED

         4           OR I NEED TO INSTALL A PRINTER.  IN THIS CASE, I

         5           WILL JUST CANCEL OUT AS WE DON'T HAVE A PRINTER

         6           INSTALLED FOR THIS COMPUTER.

         7                LASTLY, IT FINISHES THE SYSTEM CONFIGURATION

         8           UPDATING THE SYSTEM SETTINGS.

         9                IT'S NOW PERSONALIZING THE SETTINGS FOR THE

        10           DEFAULT CHANNEL SETUP.

        11                AND NOW COMPAQ IS NOW ASKING US FOR A SOUND

        12           CHECK, SO WE DO HEAR THIS MUSIC AND PRESS `Y' ON

        13           THE KEYBOARD.

        14                AND NOW COMPAQ IS PROCEEDING TO INTRODUCE US

        15           TO THEIR INTERNET PC.

        16                OKAY, SO THAT LITTLE INTRODUCTION IS DONE.

        17                WE NOW HAVE A WELCOME TO THE NEW PRESARIO

        18           INTERNET PC, AND IT'S TIME TO REGISTER YOUR NEW

        19           PRESARIO.

        20                SO, AT THIS POINT, THE NEW USER OF THIS

        21           COMPUTER CAN, IN FACT, REGISTER THEMSELVES AS THE

        22           PERSON THAT BOUGHT THIS PARTICULAR COMPUTER,

        23           ENTERING THE WARRANTY INFORMATION AND NECESSARY

        24           INFORMATION TO COMPLETE THIS REGISTRATION.

        25                FOR SAKE OF THIS DEMONSTRATION, WE WILL GO
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         1           AHEAD AND CANCEL OUT OF THIS REGISTRATION PART.

         2                IT GIVES ME A LITTLE REMINDER THAT WE COULD

         3           DO THIS AGAIN, SO I WILL GO AHEAD AND CANCEL,

         4           YES, AND I WILL BE REMINDED LATER IN TWO WEEKS TO

         5           REGISTER, OKAY.

         6                SO, NOW IT'S ASKING ME FOR THE LOCAL

         7           INFORMATION FOR MY MODEM TO DIAL, SO I WILL ENTER

         8           IN MY AREA CODE, AND IF I NEED TO DIAL AN OUTSIDE

         9           LINE, WHAT I TYPE IN, AND I WILL CLOSE THAT.

        10                SO, IT'S NOW BRINGING ME TO THE COMPAQ

        11           INTERNET ACCESS, AND IT'S GIVING ME A NUMBER OF

        12           OPTIONS TO SELECT MY FREE INTERNET TRIAL.  YOU

        13           WILL NOTICE A NUMBER OF THOSE HERE; IN FACT, TWO

        14           THAT WE SEE HERE:  COMPAQ EASY INTERNET ACCESS

        15           POWERED BY GTE, EXCLUSIVE OFFER FOR PRESARIO

        16           USERS; AND ALSO AMERICA ONLINE.

        17                FOR THE SAKE OF THIS DEMONSTRATION, WE ARE

        18           GOING TO GO AHEAD AND CANCEL OUT.

        19                NOW YOU NOTICE THE WINDOWS 98 WELCOME, WHERE

        20           IT INTRODUCES US TO WINDOWS 98 AND ALLOWS US TO

        21           REGISTER, CONNECT, DISCOVER OR MAINTAIN.

        22                SO, I WILL GO AHEAD AND CLOSE THIS OUT RIGHT

        23           NOW, AND WE WILL TAKE A LOOK AT THE DESKTOP.

        24                NOTICE, FIRST OF ALL, THE BRANDING ON THE

        25           DESKTOP.  COMPAQ HAS A FULL-SCREEN IMAGE THAT
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         1           SHOWS THE COMPAQ PRESARIO INTERNET PC.

         2                IF WE TAKE A LOOK AT THE ICONS OVER TO OUR

         3           LEFT, YOU WILL NOTICE THAT COMPAQ HAS ADDED SOME

         4           ADDITIONAL ICONS DIRECTLY TO THE DESKTOP.

         5           THEY'VE ADDED THE AOL ICON AS WELL, GTE

         6           LONG-DISTANCE OFFER, INTEL VIDEOPHONE.  THEY'VE

         7           INSTALLED NETSCAPE COMMUNICATOR, WHICH INCLUDES

         8           NETSCAPE NAVIGATOR AS THE BROWSER; INCLUDES

         9           PRESARIO SUPPORT AND ANOTHER THIRD PARTY, QUICKEN

        10           BASIC; A TUTORIAL RUNNING ON WINDOWS 98; WORD;

        11           MICROSOFT WORKS.  AND AGAIN, YOU CAN COMPLETE THE

        12           REGISTRATION.

        13                YOU WILL ALSO NOTICE HERE THAT THEY'VE GOT A

        14           PROMINENT BUTTON THAT SAYS `SET UP INTERNET

        15           HERE.'  WE WILL COME BACK TO THAT LATER.

        16                DOWN ON THE BOTTOM YOU WILL NOTICE THE

        17           QUICK-LAUNCH BAR.  THEY'VE UPDATED THE

        18           QUICK-LAUNCH BAR AND ADDED AN ICON THAT ALLOWS ME

        19           TO LAUNCH THE INTEL VIDEOPHONE.

        20                LET'S GO AHEAD AND TAKE A LOOK AT THE START

        21           MENU.

        22                IF I CLICK ON THE START BUTTON, TAKE A LOOK

        23           AT PROGRAMS, YOU WILL NOTICE THAT COMPAQ HAS

        24           ADDED A NUMBER OF THIRD-PARTY PROGRAMS TO THIS

        25           COMPUTER AS WELL.  FOR EXAMPLE, THEY'VE ADDED
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         1           NETSCAPE COMMUNICATOR AND THE BROWSER NETSCAPE

         2           NAVIGATOR.  THEY HAVE ALSO ADDED SOME VIRUS

         3           SOFTWARE AS WELL, AND THE INTEL VIDEOPHONE.

         4                ABOVE THE LINE THEY'VE ADDED TWO ICONS

         5           DIRECTLY TO THE START MENU IN A PROMINENT

         6           POSITION, COMPAQ PRESARIO SUPPORT AND HOW YOU CAN

         7           MAKE A VIDEOPHONE CALL.

         8                YOU WILL ALSO NOTICE IF WE RIGHT-MOUSE CLICK

         9           ON "MY COMPUTER" AND BRING UP THE PROPERTIES, WE

        10           SEE THAT THEY HAVE BRANDED THE INFORMATION HERE

        11           WITH THEIR COMPAQ LOGO.

        12                NOW LET'S GO TAKE A LOOK AT HOW CAN YOU SET

        13           UP THIS COMPUTER FOR THE INTERNET.  AS I SAID

        14           BEFORE, THERE IS A PROMINENT ICON HERE TO SET UP

        15           THE INTERNET, SO I WILL GO AHEAD AND DOUBLE-CLICK

        16           ON THAT.

        17                AND WE WILL GO AHEAD AND SIGN THIS UP, RUN

        18           THROUGH THE WIZARD.

        19                SO, I WILL ENTER ALL THE INFORMATION THAT I

        20           NEED AND CLICK NEXT.

        21                YOU WILL NOTICE THAT IT GIVES ME THE GTE

        22           INTERNET LICENSE AGREEMENT AND GIVES ME

        23           INFORMATION ABOUT WHAT I NEED TO UNDERSTAND TO

        24           AGREE TO THIS, TERMS AND CONDITIONS, SO I GO

        25           AHEAD AND ACCEPT THAT.
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         1                NOW I WILL ENTER IN MY CREDIT CARD

         2           INFORMATION.

         3                SO, IT ASKS ME A QUESTION ABOUT SECURITY

         4           INFORMATION.  I WILL GO AHEAD AND ENTER THAT IN,

         5           TYPE NEXT, CONFIRM THAT AND CLICK NEXT.  IT'S NOW

         6           GOING TO ASK US FOR THE DIALING SETUP, AND I WILL

         7           GO AHEAD AND ACCEPT THE DEFAULTS, AND I WILL

         8           PROCEED TO REGISTER THIS SYSTEM ONTO THE

         9           INTERNET.

        10                OKAY.  SO, WE ARE NOW CONNECTED AND SENDING

        11           THE USER INFORMATION TO THE ONLINE SERVICE, AND

        12           MY REGISTRATION IS NOW COMPLETE.

        13                SO, IT SHOWS ME THE AVAILABLE PHONE NUMBERS,

        14           AND I WILL GO AHEAD AND ACCEPT THAT.

        15                THIS GIVES ME INFORMATION ABOUT MY ACCOUNT.

        16                AT THIS POINT IT SAYS THE REGISTRATION IS

        17           COMPLETE.  IN FACT, IT GIVES ME A LITTLE BIT OF

        18           INFORMATION ABOUT A BUTTON THAT I HAVE ON THE

        19           KEYBOARD.  THERE IS A SPECIAL LOCATION ON THE

        20           KEYBOARD THAT HAS FOUR BUTTONS THAT HIGHLIGHT

        21           ACCESS TO THE INTERNET.

        22                NOW WE WILL EXIT TO THE DESKTOP.

        23                LET'S NOW GO AHEAD AND TAKE A LOOK AT

        24           NETSCAPE COMMUNICATOR RUNNING THIS COMPUTER.  I

        25           WILL GO AHEAD AND DOUBLE-CLICK ON NETSCAPE
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         1           COMMUNICATOR.  IT'S GOING TO ASK ME TO CREATE A

         2           NEW PROFILE.  I WILL JUST QUICKLY PUT IN ALL THE

         3           DEFAULTS, AND WE WILL FINISH IT UP.

         4                IT'S NOW ASKING ME IF NAVIGATOR WOULD LIKE

         5           TO BECOME THE DEFAULT BROWSER, AND I WILL SAY

         6           SURE, AND COMMUNICATOR PROCEEDS TO LOAD.

         7                I CAN NOW DIAL THE INTERNET AND PROCEED TO

         8           BROWSE THE INTERNET WITH NETSCAPE NAVIGATOR.  IN

         9           THIS CASE, I WILL GO AHEAD AND CANCEL.

        10                LET'S CLOSE THAT BACK OUT.

        11                YOU WILL NOTICE IF I NOW PRESS THE INTERNET

        12           BUTTON ON THE KEYBOARD, THAT IT WILL, IN FACT,

        13           LOAD NETSCAPE COMMUNICATOR AND PROCEED TO ALLOW

        14           ME TO DIAL UP TO THE INTERNET.

        15                AGAIN, I WILL PROCEED TO CANCEL OUT AND

        16           CLOSE NETSCAPE COMMUNICATOR.

        17                SO, AS CAN YOU SEE, IT'S VERY EASY FOR

        18           NETSCAPE TO BECOME THE DEFAULT BROWSER ON THIS

        19           COMPUTER, AND I WAS EASILY ABLE TO LAUNCH

        20           NETSCAPE COMMUNICATOR DIRECTLY FROM THE KEYBOARD

        21           AS WELL.

        22                THIS CONCLUDES THE DEMONSTRATION OF THE

        23           COMPAQ PRESARIO 5204 AND HOW COMPAQ HAS BRANDED

        24           AND CUSTOMIZED THE FIRST-BOOT EXPERIENCE FOR

        25           THEIR CUSTOMERS.
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         1                NOW I'M GOING TO SHOW YOU A DEMONSTRATION OF

         2           A COMPUTER SYSTEM FROM A FICTIONAL COMPUTER

         3           COMPANY CALLED `ABC SYSTEMS' AFTER IT HAS

         4           COMPLETED ITS FIRST BOOT.

         5                WE HAVE CUSTOMIZED THIS SYSTEM TO SHOW HOW

         6           AN OEM COULD, CONSISTENT WITH THE WINDOWS 98

         7           LICENSE AGREEMENT, HEAVILY PROMOTE NETSCAPE

         8           PRODUCTS.  WE HAVE ALREADY ESTABLISHED A

         9           CONNECTION TO THE INTERNET THROUGH OUR CORPORATE

        10           NETWORK.

        11                LET'S LOOK AT THE DESKTOP.

        12                AS CAN YOU SEE, ABC SYSTEMS HAS ADDED A

        13           NUMBER OF ICONS DIRECTLY TO THE DESKTOP.  IN

        14           PARTICULAR, THEY'VE ADDED THE NETSCAPE ACCOUNT

        15           SETUP, WHICH TAKES ME TO THE NETSCAPE REFERRAL

        16           SERVER; NETSCAPE MESSENGER FOR THEIR E-MAIL; ABC

        17           SYSTEMS CUSTOM DESKTOP, WHICH IS A DESKTOP

        18           REPLACEMENT--I WILL COME BACK TO THAT IN A

        19           MINUTE--QUICKEN 98; THE NETCENTER ENTERTAINMENT

        20           CHANNEL; NETSCAPE HOME, THEIR HOME PAGE; THE

        21           TRAVEL CHANNEL; AND NETSCAPE COMMUNICATOR ITSELF.

        22                ANY OEM CAN INSTALL NETSCAPE AS A DEFAULT

        23           BROWSER.  AS THE DEFAULT BROWSER, NETSCAPE WILL

        24           BE LAUNCHED IF YOU CLICK ON ANY OF THE NETSCAPE

        25           ICONS ON THE DESKTOP IN THE QUICK-LAUNCH BAR, IN
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         1           THE PROGRAMS MENU, OR IF YOU ENTER A URL IN THE

         2           START-RUN COMMAND.

         3                IF WE TAKE A LOOK DOWN BELOW AT THE

         4           QUICK-LAUNCH TRAY, YOU'LL NOTICE THAT ABC SYSTEMS

         5           HAS ADDED A NUMBER OF ICONS DIRECTLY IN THERE.

         6           THEY'VE ADDED NETSCAPE COMMUNICATOR, NETSCAPE

         7           MESSENGER, AND NETSCAPE NETCASTER.

         8                IF WE TAKE A LOOK AT THE START MENU AND

         9           CLICK ON THE START BUTTON AND GO UP TO PROGRAMS,

        10           YOU WILL NOTICE THAT ABC SYSTEMS HAS ADDED A

        11           NUMBER OF THIRD-PARTY PROGRAMS AS WELL:

        12           AMERICA ONLINE AND, AGAIN, NETSCAPE COMMUNICATOR.

        13                IF YOU ALSO LOOK AT THE FAVORITES, ABC

        14           SYSTEMS HAS PUT IN A NUMBER OF RECOMMENDED SITES:

        15           THEIR SUPPORT, THEIR HOME PAGE, AND SOME OTHERS.

        16                ABOVE THE LINE ON THE START MENU, THEY HAVE

        17           ADDED A NUMBER OF ICONS IN A PROMINENT POSITION:

        18           NETSCAPE MESSENGER, COMMUNICATOR, AND NETCASTER.

        19                LET'S GO BACK TO THE DESKTOP AND OPEN THE

        20           TRAVEL CHANNEL.  I WILL GO AHEAD AND DOUBLE-CLICK

        21           ON THAT.

        22                AND BECAUSE NETSCAPE IS INSTALLED AS THE

        23           DEFAULT BROWSER, THAT TRAVEL CHANNEL ICON WILL

        24           AUTOMATICALLY LOAD NETSCAPE AND TAKE ME TO THE

        25           WEB PAGE `NETSCAPE TRAVEL.'
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         1                I WILL GO AHEAD AND CLOSE THAT BACK.

         2                LET'S TAKE A LOOK AT THIS ABC SYSTEMS CUSTOM

         3           DESKTOP HERE.  IF I DOUBLE-CLICK ON THAT, AS YOU

         4           SAW IN EARLIER DEMOS, THERE WERE MANY WAYS THAT

         5           OEM'S COULD SUGGEST TO USERS THAT THEY PICK THIS

         6           ON THE DESKTOP.

         7                SO, NOW THAT I'VE CLICKED IT, YOU NOTICE

         8           THAT I HAVE AN OPTION HERE IF I WOULD LIKE TO SET

         9           NETCASTER AS MY DEFAULT DESKTOP.  AND THE DEFAULT

        10           IS YES, SO I WILL GO AHEAD AND ACCEPT THAT.

        11                AND AS YOU CAN SEE, IT'S LOADING NETSCAPE

        12           COMMUNICATOR AND THE NETCASTER DESKTOP.

        13                NOW WE HAVE PLACED THE WINDOWS 98 DESKTOP

        14           WITH THE NETCENTER DESKTOP.  THE NETCENTER

        15           DESKTOP WILL BE THE DESKTOP THAT WILL APPEAR

        16           EVERY TIME THE MACHINE IS RESTARTED.  I HAVE

        17           ACCESS TO LOCAL INFORMATION, NETCENTER

        18           INFORMATION AS WELL.

        19                THIS COMPLETES THE DEMONSTRATION OF THE

        20           FICTIONAL ABC SYSTEMS COMPUTER WHICH PROMOTES

        21           NETSCAPE PRODUCTS.

        22                THIS COMPLETES OUR DEMONSTRATION OF THE

        23           FLEXIBILITY MANUFACTURERS HAVE UNDER THE

        24           WINDOWS 98 LICENSE, EVEN AT FIRST BOOT.  WE HAVE

        25           DEMONSTRATED WHAT THE FIRST-BOOT PROCESS MEANS,
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         1           HOW SEVERAL OEM'S HAVE CUSTOMIZED THEIR SYSTEMS

         2           WITH BRANDING AND OTHER SERVICES FOR THEIR

         3           CUSTOMERS, HOW MANY OEM MACHINES INCLUDE MORE

         4           THAN ONE BROWSER, AND HOW OEM'S CAN MAXIMIZE

         5           THEIR OWN BRANDING OR PROMOTE NETSCAPE IF THEY

         6           CHOSE TO DO SO."

         7           MR. HOLLEY:  YOUR HONOR, THAT CONCLUDES THE

         8  DEMONSTRATION, AND I TENDER THE WITNESS FOR

         9  CROSS-EXAMINATION.

        10           THE COURT:  VERY WELL.

        11                      CROSS-EXAMINATION

        12  BY MR. BOIES:

        13  Q.   GOOD AFTERNOON, MR. KEMPIN.  WE HAVEN'T MET, BUT I'M

        14  DAVID BOIES, AND I REPRESENT THE UNITED STATES.

        15  A.   GOOD AFTERNOON, MR. BOIES.

        16  Q.   WHEN WAS THE VIDEO THAT WE'VE JUST SEEN PREPARED?

        17  A.   WE PREPARED THAT VIDEO ON THE 11TH OF FEBRUARY WHEN

        18  IT COMES TO THE FILMING ITSELF.

        19  Q.   NOW, IN YOUR WRITTEN DIRECT TESTIMONY WHICH YOU

        20  SIGNED ON JANUARY 6TH, 1999, YOU REFER A NUMBER OF TIMES

        21  TO A VIDEO; CORRECT, SIR?

        22  A.   THAT IS CORRECT, SIR.

        23  Q.   WHEN WAS THE VIDEO THAT YOU REFERRED TO IN YOUR

        24  DIRECT TESTIMONY PREPARED?

        25  A.   I BELIEVE THAT VIDEO WAS PREPARED IN NOVEMBER OF 1900
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         1  AND 98.

         2  Q.   NOW, DOES THE VIDEO THAT WAS PREPARED IN NOVEMBER OF

         3  1998 AND WHICH YOU REFERENCE IN YOUR TESTIMONY STILL

         4  EXIST?

         5  A.   I BELIEVE IT DOES.

         6  Q.   WOULD YOU HAVE ANY OBJECTION TO PRODUCING THAT?

         7  A.   I DON'T THINK WE HAVE ANY OBJECTIONS.

         8           THE WITNESS:  I MEAN, STEVE?

         9           MR. HOLLEY:  I MIGHT.

        10           THE COURT:  WELL, WE WILL ADDRESS THAT LATER ON.

        11  BY MR. BOIES:

        12  Q.   NOW, THIS VIDEO THAT YOU PREPARED IN NOVEMBER OF

        13  1998, WAS THIS ALSO PREPARED UNDER YOUR DIRECTION AND

        14  SUPERVISION?

        15  A.   IT WAS NOT.

        16  Q.   IN YOUR SWORN TESTIMONY, YOU INDICATED THAT IT WAS

        17  PREPARED FOR YOU; CORRECT?

        18  A.   I HAVE SEEN--I'M NOT SURE IF I SAID THAT IN THERE.  I

        19  DON'T THINK I SAID THAT IN THERE, BUT YOU MIGHT HAVE TO

        20  HELP ME ON THAT ONE.

        21  Q.   LET ME JUST ASK YOU, WHEN YOU PREPARED YOUR SWORN

        22  TESTIMONY AND YOU REFERENCED A VIDEO, WAS THAT A VIDEO

        23  THAT YOU HAD EVER SEEN AT THE TIME YOU SIGNED YOUR SWORN

        24  TESTIMONY?

        25  A.   YES, I DID SEE THAT VIDEO BECAUSE I TOOK IT HOME AND

                                                           27

         1  SAW EVERY SINGLE PIECE OF IT.  AND I ACTUALLY SAW IT

         2  TWICE.

         3  Q.   WHEN DID YOU SEE IT, SIR?

         4  A.   I BELIEVE I SAW THAT VIDEO IN THE DECEMBER TIME

         5  FRAME, BUT I DO NOT KNOW EXACT THE DATE.

         6  Q.   AND WAS THAT VIDEO ACCURATE, SIR?

         7  A.   AS FAR AS I KNEW, THIS PROBABLY WAS ACCURATE, BUT,

         8  YOU KNOW, AS I TOLD YOU BEFORE, I WAS NOT THERE WHEN IT

         9  WAS FILMED.

        10  Q.   WERE YOU PRESENT WHEN THE VIDEO THAT WE'VE JUST BEEN

        11  SEEING WAS FILMED?

        12  A.   YES, I WAS.

        13  Q.   AND WHERE WAS IT FILMED?

        14  A.   IT WAS FILMED ON THE REDMOND CAMPUS FOR THE WHOLE DAY

        15  OF FEBRUARY THE 11TH.

        16  Q.   THE WHOLE DAY, DID YOU SAY?

        17  A.   YES.

        18  Q.   WAS THERE A SCRIPT FOR THE VIDEO, THE ONE WE JUST

        19  SEEN?

        20  A.   THE WAY WE DID THIS IS WE ACTUALLY BOUGHT TWO

        21  DIFFERENT MACHINES FROM EACH MANUFACTURER BECAUSE,

        22  NATURALLY, WE HAD A PROBLEM IN DOING ORIGINAL-BOOT

        23  SEQUENCE WITHOUT KNOWING WHAT WE COULD EXPECT.

        24           SO, THE TECHNICAL PEOPLE GOT TOGETHER THE DAY

        25  BEFORE AND, BASICALLY, BOOTED UP EVERY SINGLE COMPUTER,
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         1  AND THEN DESCRIBED TO ME IN THE MORNING WHAT, BASICALLY,

         2  THEY HAD SEEN, AND THEN WE AGREED ON THE SCRIPT AT THAT

         3  POINT IN TIME.

         4  Q.   AND WAS THAT A WRITTEN SCRIPT?

         5  A.   I BELIEVE THAT WAS A WRITTEN SCRIPT, AND WE ADDED

         6  SOME NOTES IT IN.  AND I BELIEVE THAT WAS A LOT OF WHAT I

         7  CALL VERBAL ADJUSTMENT DURING THE FILMING.

         8  Q.   NOW, THERE ARE SOME SIGNIFICANT DIFFERENCES BETWEEN

         9  THE VIDEO THAT YOU'VE PRESENTED TO US TODAY AND THE VIDEO

        10  THAT WAS DONE IN NOVEMBER OF 1998 AND WHICH IS REFERENCED

        11  IN YOUR SWORN TESTIMONY; CORRECT, SIR?

        12  A.   THAT IS CORRECT.

        13  Q.   AND I WOULD LIKE TO GO THROUGH SOME OF THESE

        14  DIFFERENCES, IF I COULD, SIR.

        15           ONE OF THE DIFFERENCES IS THAT THE VIDEO THAT WE

        16  HAVE JUST BEEN SHOWN TODAY, THE LAST SEQUENCE SHOWS A

        17  COMPAQ PRESARIO COMPUTER; CORRECT, SIR?

        18  A.   THAT IS CORRECT.

        19  Q.   WAS THERE ANY ILLUSTRATION OF A COMPAQ PRESARIO

        20  COMPUTER IN YOUR ORIGINAL VIDEO, THE ONE THAT'S REFERENCED

        21  IN YOUR SWORN TESTIMONY?

        22  A.   AS FAR AS I CAN RECALL IT, I BELIEVE THERE WAS ONE.

        23  Q.   AND THE COMPAQ VIDEO THAT WE HAVE JUST SEEN HAD A

        24  NETSCAPE ICON ON IT; CORRECT?

        25  A.   THAT IS CORRECT.
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         1  Q.   DID THE COMPAQ VIDEO THAT WAS IN YOUR SWORN

         2  TESTIMONY, OR THAT WAS REFERENCED IN YOUR SWORN TESTIMONY,

         3  DID THAT VIDEO HAVE A COMPAQ COMPUTER WITH A NETSCAPE

         4  ICON?

         5  A.   I DON'T BELIEVE SO.

         6  Q.   NO, IT DIDN'T, BECAUSE IN 1998, WHEN YOUR ORIGINAL

         7  VIDEO WAS PREPARED, COMPAQ DIDN'T SHIP ON THE PRESARIO THE

         8  NETSCAPE NAVIGATOR; IS THAT CORRECT, SIR?

         9  A.   THAT IS CORRECT.

        10           AND IT BASICALLY SHOWS HOW FAST THIS INDUSTRY IS

        11  CHANGING.

        12  Q.   YES, EVEN WHILE THIS CASE GOES ON; CORRECT, SIR?

        13  A.   I'M NOT SURE IF THIS HAS ANYTHING TO DO WITH THE

        14  CASE.

        15  Q.   YOU'RE NOT SURE?

        16  A.   I MEAN, I DON'T THINK THE INDUSTRY CHANGES BECAUSE OF

        17  THIS CASE.

        18  Q.   WELL, SIR, WHEN DID YOU, AS THE VICE PRESIDENT IN

        19  CHARGE OF OEM RELATIONS, FIND OUT THAT COMPAQ WAS GOING TO

        20  INCLUDE THE NETSCAPE BROWSER WITH ITS PRESARIO LINE IN

        21  1999?

        22  A.   ACTUALLY, THAT'S A VERY GOOD QUESTION TO US, BECAUSE

        23  I DIDN'T.  AND I WAS TOTALLY SURPRISED TO SEE IT WHEN WE

        24  BOOTED UP THE SYSTEM THE FIRST TIME.

        25  Q.   NOW, IN YOUR JOB, YOU TRY TO KEEP TRACK OF WHAT THE
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         1  OEM'S ARE DOING, DO YOU NOT, SIR?

         2  A.   IF YOU FELT THAT WE TRY ON AD-HOC BASIS TWICE A YEAR

         3  LOOK AT CERTAIN COMPUTER MANUFACTURERS AND SEE WHAT THEY

         4  HAVE ON THEIR SYSTEM, THAT IS CORRECT, SIR.

         5  Q.   DO YOU HAVE ANY EXPLANATION AS TO WHY YOU, AS THE

         6  HEAD OF OEM RELATIONS FROM MICROSOFT, DID NOT KNOW THAT

         7  COMPAQ WAS INCLUDING THE NETSCAPE NAVIGATOR UNTIL FEBRUARY

         8  11 OF THIS YEAR, WHEN THE GOVERNMENT'S CHIEF--NOT THE

         9  GOVERNMENT'S CHIEF ECONOMIST--WHEN MICROSOFT'S CHIEF

        10  ECONOMIST TESTIFIED THAT HE KNEW ABOUT IT BACK IN DECEMBER

        11  OF 1998, BEFORE IT HAPPENED?

        12  A.   I DIDN'T SEE HIS TESTIMONY.  AT LEAST I DIDN'T READ

        13  THAT PORTION OF IT.

        14           AND I BELIEVE MY PEOPLE MIGHT HAVE MISSED IT TOO,

        15  THE PEOPLE WHO WORK FOR ME, AND I JUST HAVE NO TIME

        16  PERSONALLY, I MEAN, TO GO IN A COMPUTER STORE AND CHECK

        17  OUT EVERY SINGLE COMPAQ COMPUTER.  I MEAN, I MAYBE BUY FOR

        18  SOME OF MY KIDS I MIGHT DO THAT.

        19  Q.   AS A GENERAL PROPOSITION, YOU HAVE BEEN QUITE

        20  INTERESTED, HAVE YOU NOT, IN WHAT BROWSER SOFTWARE WAS

        21  INCLUDED BY OEM'S ON THE PC'S THAT THEY SHIP?  YOU

        22  PERSONALLY, NOT JUST MICROSOFT, BUT YOU PERSONALLY,

        23  MR. KEMPIN.

        24  A.   I THINK MICROSOFT HAS AN INTEREST IN THAT.  I HAVE

        25  PERSONALLY BEEN LESS INTERESTED ABOUT THAT, EXCEPT, YOU
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         1  KNOW, FOR THE TWO TIMES A YEAR WE DO SOME BUDGET REVIEWS

         2  OR REVIEWS OF THE BUSINESS.

         3  Q.   DID YOU SAY BUDGET REVIEWS?

         4  A.   OR REVIEWS OF THE BUSINESS.

         5  Q.   AND THAT'S DONE TWICE A YEAR?

         6  A.   THAT NORMALLY GETS DONE TWICE A YEAR.

         7  Q.   WHAT ARE THOSE CALLED?

         8  A.   WE CALL ONE THE BUDGET REVIEW, AND THAT NORMALLY IS A

         9  REVIEW WHICH WE DO IN THE JUNE, SOMETIMES EARLY JULY, TIME

        10  FRAME.  AND THEN WE HAVE A MIDYEAR REVIEW WHICH WE DO,

        11  NORMALLY, IN THE JANUARY TIME FRAME.  OCCASIONALLY IT

        12  SLIPS INTO FEBRUARY, BUT WE TRY TO DO IT IN JANUARY.

        13  Q.   NOW, I TAKE IT THAT--AND I GUESS I SHOULD ASK YOU

        14  THIS:  THE MIDYEAR REVIEW THAT WAS DONE THIS YEAR, WHEN

        15  WAS THAT DONE?

        16  A.   I THINK IT WAS DONE AT THE END OF JANUARY.

        17  Q.   AT THE END OF JANUARY.

        18           AND I TAKE IT NO ONE EITHER AT THAT MIDYEAR

        19  REVIEW OR IN CONNECTION WITH IT TOLD YOU THAT COMPAQ WAS

        20  NOW SHIPPING NAVIGATOR ON ITS PRESARIOS; CORRECT?

        21  A.   I BELIEVE THAT IN THAT MIDYEAR REVIEW, WE DID NOT DO

        22  ANY TYPE OF BROWSER TRACKING BECAUSE OF TIME.  WE OMITTED

        23  LOT OF PRESENTATION MATERIAL AND BASICALLY SAID WE CAN'T

        24  DO ALL THAT.  WE HAVE TO TAKE THIS OUT BECAUSE OF TIME

        25  CONSTRAINTS.  WE ONLY GOT FOUR HOURS WITH THE EXECUTIVE
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         1  COMMITTEE OR SOME OF THE VICE--BILL GATES AND STEVE

         2  BALLMER, WHO JUST COULDN'T DO IT.

         3  Q.   NOW, DO I UNDERSTAND THIS MIDYEAR REVIEW IS THAT YOU

         4  AND YOUR PEOPLE WILL BE MAKING A PRESENTATION TO MR. GATES

         5  AND OTHER MEMBERS OF THE EXECUTIVE COMMITTEE?

         6  A.   THAT IS CORRECT.

         7           AND I BELIEVE THIS YEAR WAS THE FIRST YEAR BILL

         8  GATES WAS NOT PRESENT.

         9  Q.   BUT YOU, NEVERTHELESS, MADE YOUR PRESENTATION TO THE

        10  OTHER MEMBERS OF THE EXECUTIVE COMMITTEE; CORRECT?

        11  A.   YEAH, I BELIEVE THERE WERE SOME MEMBERS OF THAT

        12  COMMITTEE THERE.  SOME PEOPLE HAVE LESS INTEREST ON THE

        13  OEM BUSINESS, AND SOME HAVE MORE INTEREST ON IT.

        14  Q.   NOW, IN PREPARATION FOR THAT MEETING, EVEN THOUGH YOU

        15  MAY NOT PRESENT ALL THE MATERIAL, YOU TRIED TO DO A

        16  THOROUGH JOB OF PREPARING YOURSELF; CORRECT, SIR?

        17  A.   THAT IS TRUE.

        18  Q.   AND WHAT YOU'RE TELLING ME IS THAT NO ONE TOLD YOU,

        19  AND YOU DIDN'T FIND OUT IN THE COURSE OF THIS PREPARATION,

        20  THAT COMPAQ WAS SHIPPING NAVIGATOR ON ITS PRESARIO LINE AS

        21  OF JANUARY OF 1999; CORRECT?

        22  A.   I PERSONALLY CANNOT RECALL THAT WE DISCUSSED THAT.

        23  Q.   OKAY.  AND NO ONE TOLD YOU EITHER BEFORE THAT MEETING

        24  OR AFTER THE MEETING THAT MICROSOFT'S ECONOMIC WITNESS IN

        25  THIS CASE WAS SOMEHOW AWARE OF COMPAQ SHIPPING NAVIGATOR
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         1  BACK IN DECEMBER OF 1998.  NO ONE EVER TOLD YOU THAT;

         2  CORRECT?

         3  A.   THAT IS CORRECT.

         4  Q.   AND YOU DON'T HAVE ANY KNOWLEDGE OR INFORMATION AS TO

         5  HOW DEAN SCHMALENSEE COULD HAVE KNOWN THAT, DO YOU?

         6  A.   I PERSONALLY DID NOT TALK WITH HIM ABOUT IT.  AND I

         7  READ HIS TESTIMONY PARTIALLY, WHICH MEANS I READ THE

         8  EXECUTIVE SUMMARY, AND I DON'T THINK IT WAS IN THERE.

         9  Q.   NO, IT WASN'T.

        10  A.   AND I READ SOME OF HIS TESTIMONY IN COURT BUT, AGAIN,

        11  NOT ALL OF IT.  I WAS MORE INTERESTED IN THE PRICING

        12  DISCUSSIONS.

        13  Q.   OKAY.  NOW, THESE VIDEOS, A NUMBER OF TIMES, TALKED

        14  ABOUT HOW MUCH FLEXIBILITY AND DISCRETION PC MANUFACTURERS

        15  HAD TO CHANGE WHAT WAS PRESENTED TO THE USER AND TO ADD

        16  THINGS AND TO CHANGE THEM.

        17           DO YOU RECALL THAT?

        18  A.   I RECALL THAT.

        19  Q.   NOW I WOULD LIKE TO GO THROUGH SOME OF THE THINGS

        20  THAT OEM'S CANNOT DO.

        21           FOR EXAMPLE, THERE WAS A LOT OF DISCUSSION ON THE

        22  VIDEO ABOUT HOW EVEN IN THE BOOTUP SEQUENCE OEM'S COULD

        23  ADD AND TAKE THINGS AWAY.

        24           FIRST, WERE THE THINGS THAT WERE DEMONSTRATED ON

        25  THIS VIDEO THINGS THAT OEM'S WERE PERMITTED TO DO WITH
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         1  RESPECT TO WINDOWS 95?

         2  A.   I'M NOT SURE ABOUT THAT BECAUSE WE PICKED WINDOWS 98

         3  MACHINES.

         4  Q.   YES, I UNDERSTAND THAT YOU PICKED WINDOWS 98 MACHINES

         5  FOR THIS COURT PRESENTATION, BUT YOU WERE THE HEAD OF OEM

         6  RELATIONSHIPS THROUGHOUT WINDOWS 95; CORRECT, SIR?

         7  A.   THAT IS CORRECT.

         8  Q.   AND YOU KNOW WHAT RESTRICTIONS WERE OR WERE NOT

         9  IMPOSED ON OEM'S DURING THE PERIOD THAT YOU WERE

        10  DISTRIBUTING WINDOWS 95; CORRECT?

        11  A.   THAT IS CORRECT, BUT I THINK IF I WOULD KEEP THAT ALL

        12  IN MY HEAD, I WOULD REALLY NEED TO ADD SOME MEMORY

        13  SOMETIMES.

        14  Q.   AND IT'S HARDER TO ADD MEMORY TO PEOPLE THAN TO

        15  COMPUTERS.

        16  A.   I MEAN, I WOULD LIKE YOU TO COME UP WITH SOME

        17  SPECIFICS, IF POSSIBLE.

        18  Q.   ALL RIGHT, SIR.  LET ME GO THROUGH SOME OF THE

        19  SPECIFICS THAT WERE ON YOUR VIDEO.

        20           FIRST, IT SHOWED CERTAIN OEM'S ADDING AN INTERNET

        21  SIGNUP PROCEDURE AND CERTAIN TUTORIALS DURING THE BOOTUP

        22  SEQUENCE.

        23           DO YOU RECALL THAT?

        24  A.   I DO.

        25  Q.   WERE OEM'S PERMITTED TO DO THAT WITH WINDOWS 95?
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         1  A.   I BELIEVE THEY WERE NOT, IN GENERAL.

         2  Q.   NOW, IN YOUR LAST ANSWER YOU SAID YOU BELIEVED OEM'S

         3  WERE NOT, IN GENERAL, ALLOWED THAT.  THAT SUGGESTS ANOTHER

         4  QUESTION.

         5           ARE ALL OEM'S ALLOWED TO DO WHAT YOU SHOWED THESE

         6  PARTICULAR OEM'S DOING?

         7  A.   I BELIEVE WE HAVE NEVER REJECTED THE REQUEST FROM AN

         8  OEM IF THEY ASK US IF THEY COULD DO THIS FOR WINDOWS 98,

         9  TO BE PRECISE.

        10  Q.   NOW, FOR WINDOWS 98, IT'S YOUR TESTIMONY THAT YOU'VE

        11  NEVER REJECTED A REQUEST OF AN OEM TO DO THE KINDS OF

        12  THINGS THAT ARE DONE HERE; IS THAT CORRECT?

        13  A.   THAT IS CORRECT.

        14  Q.   AND DO YOU HAVE ANY WRITTEN POLICY OR GUIDELINE THAT

        15  SAYS WHAT OEM'S WILL BE PERMITTED TO DO AND WHAT THEY

        16  WON'T?

        17  A.   I BELIEVE THAT IN OUR LICENSE AGREEMENT, WHEN WE

        18  LICENSE WINDOWS 98, WE SPECIFICALLY TELL OEM'S WHAT THEY

        19  CAN AND CAN'T DO, AND THAT'S THE DOCUMENT WHICH I'M

        20  REFERRING TO.

        21  Q.   YES, BUT, SIR, UNDER YOUR STANDARD LICENSE AGREEMENT

        22  FOR WINDOWS 98, WOULD THE OEM'S HAVE BEEN PERMITTED TO DO

        23  THOSE THINGS?

        24  A.   YOU DIDN'T LET ME FINISH.

        25  Q.   I'M SORRY, I THOUGHT YOU FINISHED.
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         1  A.   NO, I DID NOT FINISH.

         2           IN ADDITION TO THAT, WE HAVE SENT A LETTER TO

         3  SOME PC MANUFACTURERS AND TOLD THEM WHAT THEY COULD DO IN

         4  ADDITION TO WHAT THEY FIND IN THE LICENSE AGREEMENT.

         5  Q.   OKAY.  JUST SO THAT WE'RE CLEAR, THE OEM'S THAT ARE

         6  SHOWN DOING ALL THESE THINGS ON THIS VIDEO WOULD NOT HAVE

         7  BEEN PERMITTED BY MICROSOFT TO DO THAT UNDER THE STANDARD

         8  LICENSE AGREEMENT; CORRECT?

         9  A.   I BELIEVE THAT IN THE FIRST VIDEO, FOR INSTANCE, WITH

        10  SONY, SONY IS NOT INJECTING ANYTHING INTO THE NORMAL BOOT

        11  SEQUENCE.  AND I THINK SONY HAS A VERY STANDARD TYPE

        12  LICENSE AGREEMENT WHICH--AND THEY STILL CAN DO EVERYTHING

        13  WHICH WE HAVE SHOWN ON THIS SCREEN.

        14           COMPAQ, ON THE OTHER SIDE, HAS BEEN ALLOWED TO

        15  INJECT THINGS IN THE BOOT SEQUENCE, AND THEY BASICALLY

        16  HAVE DONE THAT BEFORE WE START THE WELCOME SCREEN.

        17  Q.   JUST SO THAT WE'RE CLEAR, ON THE--ON THE VIDEO, DO

        18  YOU RECALL THE NARRATOR SAYING THAT THERE WAS A GREAT DEAL

        19  OF CUSTOMIZATION AVAILABLE TO OEM'S DURING THE BOOTUP

        20  SEQUENCE?

        21  A.   I HEARD HIM SAY THAT.

        22  Q.   YES.  NOW, LET ME FOCUS ON THIS CUSTOMIZATION, THIS

        23  GREAT DEAL OF CUSTOMIZATION, AVAILABLE TO OEM'S DURING THE

        24  BOOTUP SEQUENCE THAT WAS SHOWN ON YOUR VIDEO.

        25           IS THAT CUSTOMIZATION PERMITTED UNDER MICROSOFT'S
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         1  STANDARD LICENSE AGREEMENT FOR WINDOWS 98?

         2  A.   I HAVE A HARD TIME TO ANSWER THAT QUESTION FOR THE

         3  SIMPLE REASON THAT I DON'T KNOW WHAT PRESENTATION YOU

         4  REALLY REFER TO.

         5           I BELIEVE WE SHOWED YOU FOUR OF THEM.  THE FIRST

         6  WAS THE VANILLA BOOT, THE SECOND WAS THE SONY BOOT, THE

         7  THIRD WAS THE COMPAQ BOOT, AND THE FOURTH WAS SOMETHING

         8  WHICH WE CALLED THE ABC BOOT.

         9           IF YOU COULD GO TO THE SPECIFIC PRESENTATION, I

        10  PROBABLY COULD EASILY ANSWER THAT QUESTION.

        11  Q.   WELL, SIR, LET'S TAKE EACH OF THEM ONE BY ONE.  AND

        12  LET'S BEGIN WITH HEWLETT-PACKARD, WHICH WASN'T SHOWN HERE,

        13  BUT IS ON THE THING THAT WAS ADMITTED INTO EVIDENCE.

        14           AND HEWLETT-PACKARD IS SHOWN ON YOUR TAPE AS

        15  CUSTOMIZING THE BOOTUP SEQUENCE; CORRECT?

        16  A.   THAT IS CORRECT.

        17  Q.   COULD HEWLETT-PACKARD HAVE CUSTOMIZED THE BOOTUP

        18  SEQUENCE IN THE WAY SHOWN ON YOUR TAPE, IF IT HAD NOT HAD

        19  AN EXCEPTION TO THE STANDARD LICENSE AGREEMENT?

        20  A.   IF THEY WOULD HAVE--

        21  Q.   FOR WINDOWS 98.

        22  A.   I'M SORRY.  IF THEY WOULD HAVE NOT RECEIVED THE

        23  ADDITIONAL LETTER THAT WE SEND THEM, THEY COULD NOT HAVE

        24  DONE THAT.

        25  Q.   THE NEXT ONE THAT WAS SHOWN WAS ACER.
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         1           WAS ACER A COMPANY THAT COULD HAVE DONE WHAT ACER

         2  WAS SHOWN ON YOUR VIDEOTAPE AS DOING WITH WINDOWS 98 UNDER

         3  THE STANDARD WINDOWS 98 LICENSE AGREEMENT WITHOUT ANY

         4  SPECIAL EXCEPTION?

         5  A.   ARE YOU STILL ON THE FIRST BOOT, SIR?

         6  Q.   YES.  I'M TRYING TO ASK ABOUT THE VIDEO.  THE VIDEO

         7  SAID, MICROSOFT PERMITS OEM'S A GREAT DEAL OF

         8  CUSTOMIZATION, AND WENT ON TO SAY, THERE IS A GREAT DEAL

         9  OF CUSTOMIZATION AVAILABLE TO OEM'S DURING THE BOOTUP

        10  SEQUENCE.

        11           DO YOU REMEMBER THAT?

        12  A.   THE WAY YOU ASKED THE QUESTION WAS MORE GENERIC

        13  BECAUSE I WAS THINKING THAT YOU MEANT THE TOTAL

        14  CUSTOMIZATION ACER HAD DONE.

        15  Q.   LET ME TRY TO BE CLEAR.

        16  A.   THANK YOU.

        17  Q.   I'M NOW GOING TO ASK YOU A SERIES OF QUESTIONS THAT

        18  RELATE TO THE ASSERTION IN YOUR VIDEO THAT THERE IS A

        19  GREAT DEAL OF CUSTOMIZATION AVAILABLE TO OEM'S DURING THE

        20  BOOTUP SEQUENCE.

        21           DO YOU UNDERSTAND?

        22  A.   WHICH MEANS IT WILL ONLY TALK ABOUT THE BOOTUP

        23  SEQUENCE.  I UNDERSTAND.

        24  Q.   YES, WITH RESPECT TO THIS SERIES OF QUESTIONS.

        25  A.   I UNDERSTAND.
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         1  Q.   NOW, I THINK YOU ALREADY ANSWERED THIS QUESTION, BUT

         2  JUST OUT OF AN ABUNDANCE OF CAUTION, THE VIDEO THAT YOU

         3  INTRODUCED TODAY SHOWS HEWLETT-PACKARD CUSTOMIZING THE

         4  BOOTUP SEQUENCE; CORRECT?

         5  A.   THAT IS CORRECT.

         6  Q.   AND HEWLETT-PACKARD'S CUSTOMIZATION OF THE WINDOWS 98

         7  BOOTUP SEQUENCE WOULD NOT HAVE BEEN PERMITTED UNDER THE

         8  STANDARD WINDOWS 98 LICENSE AGREEMENT; CORRECT?

         9  A.   THAT IS CORRECT.

        10  Q.   YOUR VIDEO ALSO SHOWS ACER CUSTOMIZING THE WINDOWS 98

        11  BOOTUP SEQUENCE; CORRECT?

        12  A.   THAT IS CORRECT.

        13  Q.   AND AM I CORRECT THAT ACER WOULD NOT HAVE BEEN

        14  PERMITTED TO CUSTOMIZE THE WINDOWS 98 BOOTUP SEQUENCE AS

        15  SHOWN ON YOUR VIDEO UNDER THE STANDARD WINDOWS 98 LICENSE

        16  AGREEMENT IF IT HAD NOT GOTTEN A SPECIAL EXCEPTION?

        17  A.   THAT IS CORRECT.

        18  Q.   YOUR VIDEO ALSO SHOWS--AND THIS WE SAW HERE IN

        19  COURT--COMPAQ CUSTOMIZING THE BOOTUP SEQUENCE; IS THAT

        20  CORRECT?

        21  A.   THAT'S CORRECT.

        22  Q.   AND AM I CORRECT THAT THE CUSTOMIZATION OF THE BOOTUP

        23  SEQUENCE THAT WE SAW COMPAQ DOING FOR WINDOWS 98 WOULD NOT

        24  HAVE BEEN PERMITTED UNDER THE STANDARD WINDOWS 98 LICENSE

        25  AGREEMENT?
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         1  A.   THAT IS CORRECT.  IT IS PERMITTED UNDER COMPAQ'S

         2  LICENSE AGREEMENT.

         3  Q.   WHICH IS DIFFERENT THAN THE STANDARD WINDOWS 98

         4  LICENSE AGREEMENT; CORRECT?

         5  A.   YES.  I JUST WANTED TO MAKE SURE THAT HIS HONOR

         6  UNDERSTANDS THAT WE DIDN'T SEND COMPAQ A LETTER.  WE PUT

         7  IT IN COMPAQ'S LICENSE AGREEMENT.

         8  Q.   AND JUST FOR CLARITY--I THINK I UNDERSTAND WHAT

         9  YOU'RE SAYING--WITH RESPECT TO HEWLETT-PACKARD AND ACER,

        10  THEY SIGNED A STANDARD LICENSE AGREEMENT, AND YOU THEN

        11  THEREAFTER GAVE THEM A LETTER GRANTING EXCEPTIONS;

        12  CORRECT?

        13  A.   THAT IS CORRECT.

        14  Q.   WHEREAS, WITH COMPAQ, THE ORIGINAL LICENSE AGREEMENT

        15  THAT WAS SIGNED INCLUDED THE RIGHT TO DO THIS; CORRECT?

        16  A.   THAT IS CORRECT.

        17  Q.   NOW, THE FICTIONAL OEM THAT YOU SHOW ON YOUR VIDEO,

        18  DOES THAT FICTIONAL OEM MAKE ANY CHANGES TO THE BOOTUP

        19  SEQUENCE?

        20  A.   I BELIEVE WE DO NOT SHOW THE BOOTUP SEQUENCE BECAUSE

        21  OUR INTENT FOR THIS VIDEO WAS TO JUST SHOW WHAT AN OEM CAN

        22  ADD ON THE STANDARD DESKTOP.

        23  Q.   OKAY.  THAT IS, WITH RESPECT TO THE FICTIONAL OEM,

        24  YOU SKIP THE BOOTUP SEQUENCE?

        25  A.   YES, WE DID.
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         1  Q.   IN THE VIDEO?

         2  A.   YES, WE DID.

         3  Q.   NOW, HOW MANY OEM'S DOES MICROSOFT LICENSE WINDOWS 98

         4  TO, SIR?

         5  A.   I BELIEVE YOU'RE PROBABLY INTERESTED IN THE OEM'S WE

         6  SIGNED--WE SIGN DIRECT LICENSES AGREEMENT WITH, AND NOT IN

         7  THE OTHER 85,000 SMALL SYSTEM BUILDERS WHICH GETS THE

         8  PRODUCTS DISTRIBUTION OR SOME FORM OF DISTRIBUTION.  SO, I

         9  WOULD SAY AROUND 500.

        10  Q.   AROUND 500.

        11           OF THE 500 OEM'S THAT HAVE DIRECT LICENSES WITH

        12  MICROSOFT, HOW MANY OF THEM HAVE EITHER A LICENSE

        13  AGREEMENT OR A LETTER THAT WOULD PERMIT THE KIND OF

        14  CUSTOMIZATION OF THE BOOTUP SEQUENCE THAT HEWLETT-PACKARD,

        15  ACER AND COMPAQ DID?

        16  A.   THE BEST WAY TO ANSWER THAT QUESTION IS TO SAY ALL

        17  WHO ARE INTERESTED IN IT.  AND SO FAR, I BELIEVE WE HAD

        18  AROUND 12 OR 15 WHO WERE INTERESTED IN IT.

        19  Q.   WELL, WHEN YOU SAY ALL THAT ARE INTERESTED IN IT, LET

        20  ME TRY TO ASK MY QUESTION, WHICH IS WHAT I WANT TO KNOW IS

        21  HOW MANY HAVE THE PERMISSION NOW TO DO THAT.

        22  A.   I THINK I ANSWER THAT IN MY SECOND PART OF THE

        23  ANSWER.  I SAID SOMEWHERE BETWEEN 12 AND 15 ACTUALLY HAVE

        24  THE LETTER OR HAVE IT IN THEIR LICENSE AGREEMENT, AND I

        25  JUST ADDED TO IT THAT ANYBODY WHO WOULD ASK FOR IT WOULD
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         1  GET IT.

         2  Q.   ANY ONE OF THE 500?

         3  A.   YES.

         4  Q.   OF THE 12 TO 15 THAT HAVE THE RIGHT TO DO THIS NOW,

         5  HOW MANY OF THOSE HAVE IT IN THEIR LICENSE AGREEMENT, AND

         6  HOW MANY HAVE IT IN SPECIAL LETTERS?

         7  A.   I BELIEVE, AS I SIT HERE TODAY--AND I RECALL THIS

         8  PROPERLY--ONLY COMPAQ HAS IT IN THEIR LICENSE AGREEMENT.

         9  Q.   NOW, IS THE PERMISSION THAT COMPAQ HAS TO CUSTOMIZE

        10  THE BOOTUP SEQUENCE DIFFERENT FROM THE PERMISSION THAT

        11  HEWLETT-PACKARD AND ACER HAVE?

        12  A.   I BELIEVE SO.

        13  Q.   AND DOES HEWLETT-PACKARD AND ACER HAVE THE RIGHT TO

        14  DO CERTAIN THINGS THAT COMPAQ DOES NOT HAVE THE RIGHT TO

        15  DO?

        16  A.   YES, YOU COULD SAY THAT.

        17  Q.   LET ME JUST ASK THE CONVERSE.

        18           DOES COMPAQ HAVE THE RIGHT TO DO CERTAIN THINGS

        19  IN CUSTOMIZING THE BOOTUP SEQUENCE THAT ACER AND

        20  HEWLETT-PACKARD DO NOT HAVE THE RIGHT TO DO?

        21  A.   YES.

        22  Q.   WHAT DOES COMPAQ HAVE THE RIGHT TO DO THAT ACER AND

        23  HEWLETT-PACKARD DON'T HAVE THE RIGHT TO DO?

        24  A.   IF I RECALL THAT DETAIL OF THAT CONTRACT

        25  PROPERLY--AND YOU MIGHT, AGAIN, HAVE TO HELP ME BECAUSE
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         1  THIS IS HARD TO REMEMBER, YOU KNOW--THIS IS ONE OF THESE

         2  THINGS, THAT TOO MANY DETAILS IN MY HEAD SOMETIMES--I

         3  BELIEVE WE GAVE COMPAQ THE PERMISSION TO INSERT THEIR OWN

         4  INTERNET ACCESS SIGNUP SEQUENCE AND REGISTRATION INTO WHAT

         5  COMES AFTER THE WELCOME--AFTER THE WELCOME SCREEN COMES

         6  UP, WHICH WE DIDN'T SHOW HERE BECAUSE COMPAQ, AFTER WE

         7  SIGNED THE LICENSE AGREEMENT, GOT TOGETHER WITH US AND

         8  ACTUALLY LIKED TO HAVE THEIR PART DONE BEFORE OUR WELCOME

         9  SCREEN COME UP.

        10           SO, WE SOMEHOW VERBALLY AGREED THAT THIS WOULD BE

        11  OKAY, AND WE AT THAT POINT IN TIME THEN OFFERED EXACTLY

        12  THAT TO ALL THE OTHER MANUFACTURERS WHICH I TALKED ABOUT.

        13  Q.   IF I UNDERSTAND WHAT YOU JUST SAID, ACER AND

        14  HEWLETT-PACKARD WOULD BE ABLE TO DO WHAT COMPAQ IS ABLE TO

        15  DO; DID I UNDERSTAND YOU CORRECTLY?

        16  A.   NO, IT'S A LITTLE BIT MORE COMPLICATED.

        17           SEE, WHEN YOU BOOT UP THIS WINDOWS SCREEN, YOU

        18  SEE THE BIG WINDOWS SPLASH SCREEN.  AND THEN AFTER A

        19  WHILE, YOU GET INTO THIS WINDOWS WELCOME ON THE DESKTOP.

        20           AND I BELIEVE WE GAVE COMPAQ IN THE ORIGINAL

        21  LICENSE AGREEMENT THE PERMISSION TO INSERT THEIR OWN

        22  REGISTRATION AND THEIR OWN INTERNET SIGNUP INTO SOMETHING

        23  WHICH HAPPENS AFTER YOU OPENED THE WELCOME SCREEN.

        24           THIS IS MY BEST RECOLLECTION.

        25           WE DID NOT GIVE COMPAQ, AS FAR AS I KNOW, THE
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         1  PERMISSION TO DO IT BEFORE THE WELCOME SCREEN COMES UP.

         2           AND THEN, AT THE SAME TIME COMPAQ WAS WORKING

         3  THROUGH THE TECHNICAL ISSUES WITH US, I BELIEVE THEY

         4  DECIDED THAT IT WOULD BE BETTER TO DO IT BEFORE THE

         5  WELCOME SCREEN CAME UP, AND SO WE VERBALLY AGREED TO THAT

         6  AND THEN GAVE IT TO THE OTHER MANUFACTURERS AS WELL.

         7  Q.   WHEN YOU SAY GAVE IT TO THE OTHER MANUFACTURERS AS

         8  WELL, THAT MEANS YOU GAVE THE RIGHT TO DO THAT TO THE

         9  OTHER MANUFACTURERS AS WELL; IS THAT CORRECT?

        10  A.   THAT'S CORRECT.

        11           AND 12 OR 15 ASKED FOR IT, REQUESTED IT--AND, YOU

        12  KNOW, I BELIEVE THEY'RE HAVING SOMETHING--THEY'RE DOING

        13  SOMETHING IN THIS AREA.  OTHERS WHO HAVE MEANWHILE

        14  NATURALLY SEEN THIS BECAUSE IN THE MARKETPLACE, YOU KNOW,

        15  IT'S PRETTY OBVIOUS, THEY SO FAR HAVEN'T REQUESTED THAT.

        16  Q.   MR. KEMPIN, I HAVE A SIMPLE QUESTION.  I THOUGHT THAT

        17  YOU SAID THAT COMPAQ HAD THE RIGHT TO DO CERTAIN THINGS

        18  ACER AND HEWLETT-PACKARD DID NOT HAVE THE RIGHT TO DO IN

        19  THE CUSTOMIZATION OF THE BOOTUP SEQUENCE.

        20           DID I UNDERSTAND YOU RIGHT?

        21  A.   YES.

        22  Q.   OKAY.  NOW, I ASKED YOU WHAT COMPAQ HAD THE RIGHT TO

        23  DO THAT ACER AND HEWLETT-PACKARD DO NOT HAVE THE RIGHT TO

        24  DO.

        25  A.   LET ME TAKE YOU BACK TO COMPAQ'S LICENSE AGREEMENT.
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         1           WHEN YOU SAID THAT, WHAT I MEANT--

         2  Q.   COULD I BEGIN WITH JUST AN ANSWER TO THE QUESTION AND

         3  THEN GIVE WHATEVER EXPLANATION YOU WANT.  BUT ALL I'M

         4  TRYING TO DO IS FIND OUT WHAT COMPAQ HAS THE RIGHT TO DO

         5  THAT ACER AND HEWLETT-PACKARD DO NOT HAVE THE RIGHT TO DO.

         6  A.   COMPAQ COULD INSERT THEIR INTERNET SIGNUP PROCESS

         7  INTO THE WELCOME SCREEN MODULE.  CAN I DESCRIBE IT THIS

         8  WAY?

         9           WE DID NOT GIVE COMPAQ THE RIGHT TO DO IT BEFORE

        10  THE WELCOME SCREEN MODULE.

        11  Q.   COMPAQ HAS THE RIGHT TO INSERT ITS REGISTRATION INTO

        12  THE WELCOME SCREEN MODULE?

        13  A.   THAT IS CORRECT.

        14  Q.   DOES HEWLETT-PACKARD AND ACER HAVE THE RIGHT TO DO

        15  THAT, IF THEY WANT TO?

        16  A.   THEY DO NOT.

        17  Q.   THEY DO NOT.

        18           DO I TAKE IT FROM WHAT YOU HAVE SAID THAT IF

        19  HEWLETT-PACKARD OR ACER WANTED TO DO THAT, OR IF ANY OF

        20  THE OTHER 500 COMPANIES WANTED TO DO THAT, YOU WOULD GIVE

        21  THEM PERMISSION TO DO THAT, BUT THEY JUST HAVEN'T ASKED?

        22  A.   MY TESTIMONY, I BELIEVE, WAS CORRECT:  WE GAVE THE

        23  OTHER MANUFACTURERS THE SAME RIGHTS AS COMPAQ IN THE

        24  FOLLOWING WAY.  COMPAQ DECIDED TO BASICALLY INSERT THEIR

        25  OWN REGISTRATION AND SO ON BEFORE THE WELCOME SCREEN CAME
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         1  UP.  AND WE SAID, IF COMPAQ DOES THAT, THEN EVERYBODY ELSE

         2  SHOULD DO THAT, TOO.  SO, THEREFORE, THERE SHOULD BE NO

         3  PROBLEM WITH THIS.

         4  Q.   LET ME SEE IF I UNDERSTAND WHAT YOU'RE SAYING.

         5           COMPAQ ORIGINALLY HAD THE RIGHT TO PUT THEIR

         6  REGISTRATION PROCESS INTO THE WELCOME SCREEN MODULE;

         7  CORRECT?

         8  A.   THAT IS CORRECT.

         9  Q.   WERE THEY THE ONLY ONE THAT HAD THAT RIGHT?

        10  A.   THAT IS CORRECT.

        11  Q.   DID ANYBODY ELSE WANT THAT RIGHT?

        12  A.   I DO NOT RECALL THAT ANYBODY REQUESTED THAT AT THAT

        13  POINT IN TIME.  AS FAR AS I'M CONCERNED, I WAS PART OF

        14  THIS CONTRACT NEGOTIATION TEAM WITH COMPAQ--I MEAN, THE

        15  LICENSE NEGOTIATION TEAM, TO BE PRECISE--AND THEY ASKED

        16  ME--AND DURING THE NEGOTIATION, WE UNDERSTOOD THAT THIS

        17  WAS VERY IMPORTANT FOR THEM TO HAVE--THEY REALLY PRESSURED

        18  US--AND WE GAVE IN ON THAT DEMAND.

        19  Q.   MY QUESTION DOESN'T HAVE TO DO WITH WHY YOU GAVE IT

        20  TO COMPAQ.  MY QUESTION HAS TO DO WHETHER IF ANYONE ELSE

        21  WANTED IT, YOU WOULD GIVE IT TO THEM.

        22  A.   THIS--WE LOOKED AT THIS LATER AFTER WE DISCUSSED THIS

        23  WITH COMPAQ, AND WE DECIDED NOT TO DO THAT.

        24  Q.   NOT TO GIVE IT TO OTHER PEOPLE?

        25  A.   TO INSERT IT INTO THE WELCOME SCREEN MODULE, BECAUSE
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         1  COMPAQ CAME BACK TO US AND SAID, "YOU KNOW, WE REALLY

         2  WOULD LIKE TO HAVE IT BEFORE THE WELCOME SCREEN MODULE

         3  COMES UP," AND SO WE DECIDED THAT THIS WAS THE RIGHT THING

         4  FOR EVERYBODY, BASED ON CUSTOMER FEEDBACK.

         5  Q.   DURING THE PERIOD OF TIME THAT COMPAQ HAD THE RIGHT

         6  TO DO THIS--THAT IS, INSERT THEIR REGISTRATION PROCESS

         7  INTO THE WELCOME SCREEN--WAS IT YOUR POLICY THAT IF

         8  ANYBODY ELSE ASKED FOR IT AT THAT TIME YOU WOULD HAVE

         9  GIVEN IT TO THEM?

        10  A.   THE TIME FRAME, I BELIEVE, WAS VERY SHORT.  I THINK

        11  THE FIRST TIME, BECAUSE THIS DEVELOPED IN THE FOLLOWING

        12  WAY--

        13  Q.   COULD I JUST START WITH A YES, NO, I DON'T KNOW, AND

        14  THEN GIVE AN EXPLANATION.

        15           THE COURT:  I'M GOING TO ASK YOU TO GIVE HIM A

        16  YES OR NO OR I-DON'T-KNOW ANSWER.  THEN YOU COULD GO AHEAD

        17  AND EXPLAIN.  BUT GO AHEAD--

        18           THE WITNESS:  I UNDERSTAND, YOUR HONOR.

        19           THE COURT:  I THINK WE WILL TAKE A 10-MINUTE

        20  BREAK RIGHT NOW.

        21           (BRIEF RECESS.)

        22  BY MR. BOIES:

        23  Q.   MR. KEMPIN, BEFORE THE BREAK, WE WERE TALKING ABOUT

        24  THE RIGHT THAT MICROSOFT GAVE COMPAQ TO INSERT COMPAQ'S

        25  OWN REGISTRATION PROCESS INTO THE WINDOWS WELCOME SCREEN
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         1  MODULE.

         2           DO YOU RECALL THAT?

         3  A.   I RECALL THAT.

         4  Q.   NOW, AS I UNDERSTAND YOUR TESTIMONY, COMPAQ HAD THAT

         5  RIGHT FOR A PERIOD OF TIME, BUT THEN THEREAFTER THE

         6  SITUATION CHANGED AND COMPAQ NO LONGER HAS THAT RIGHT; IS

         7  THAT CORRECT?

         8  A.   THAT IS NOT TOTALLY CORRECT.

         9  Q.   OKAY.  DOES COMPAQ HAVE THE RIGHT TO INSERT ITS OWN

        10  REGISTRATION PROCESS INTO THE WINDOWS WELCOME SCREEN

        11  MODULE TODAY?

        12  A.   THEY DO.

        13  Q.   OKAY.  IF ANY OTHER OEM WANTED TO INSERT ITS

        14  REGISTRATION PROCESS INTO THE WINDOWS WELCOME SCREEN

        15  MODULE, WOULD THEY BE PERMITTED TO DO SO BY MICROSOFT?

        16  A.   AT THIS POINT IN TIME, NO, FOR THE SIMPLE REASON THAT

        17  WE ALLOWED THEM TO DO THIS BEFORE THE WELCOME SCREEN COMES

        18  UP.

        19           I MEAN, WE HAD SOME VERY GOOD SOLID TECHNICAL

        20  REASONS WHY WE WOULD DO THAT, AND THAT WAS THE OTHER

        21  REASON WHY COMPAQ DECIDED LATER ON TO DO THE SAME.

        22  Q.   THE TECHNICAL REASONS FOR REQUIRING THE OEM'S TO PUT

        23  THEIR REGISTRATION PROCESS BEFORE THE WELCOME SCREEN WERE

        24  WHAT, SIR?

        25  A.   I BELIEVE THAT IT IS RELATIVELY COMPLEX CODE, AND--IN
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         1  PARTICULAR, WHEN IT COMES TO INTERNET DIALING AND

         2  REGISTRATION, TO WHOEVER YOUR REGISTRATION AGENT IS, SO

         3  YOU WILL HAVE TO DO SOME RELATIVELY COMPLICATED WORK.  AND

         4  I THINK IN NOT DOING SO, WE MADE IT EASIER FOR EVERYBODY

         5  WHO IS USING THIS TODAY TO INSERT THAT CODE BEFORE THE

         6  WELCOME SCREEN COMES UP.

         7  Q.   WELL, WHEN YOU SAY YOU HAVE TO DO RELATIVELY

         8  COMPLICATED CODE, DOING THAT CODE WAS THE RESPONSIBILITY

         9  OF THE OEM; CORRECT?

        10  A.   IT IS CORRECT THAT THAT WOULD HAVE BEEN THE

        11  RESPONSIBILITY OF THE OEM, BUT LET ME REMIND YOU THAT THE

        12  OEM DOESN'T HAVE SOURCECODE, SO--

        13           THE COURT:  DOESN'T HAVE WHAT?

        14           THE WITNESS:  SOURCECODE.

        15           SO, THEY WOULD HAVE COME TO US, AND WE WOULD HAVE

        16  HAD TO WORK WITH THEM INTENSIVELY TO BASICALLY CHANGE

        17  CERTAIN MODULES.  AND I THINK FOR ALL PARTICIPANTS, THIS

        18  WAS JUST THE SMARTER AND MORE PRACTICAL SOLUTION.

        19  BY MR. BOIES:

        20  Q.   WELL, IN THE COMPAQ LICENSE, YOU GRANTED THEM A

        21  LICENSE GRANT FOR SOURCECODE; CORRECT?

        22  A.   I BELIEVE COMPAQ HAS A SOURCECODE LICENSE--YOU'RE

        23  CORRECT, 1WHICH IS RESTRICTED, WHICH MEANS NOT EVEN THEY

        24  CAN MODIFY OUR SOURCECODE.  THEY CAN ONLY LOOK AT IT AND

        25  USE IT FOR SUPPORT REASONS.
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         1  Q.   LET ME BE SURE I UNDERSTAND WHAT YOU'RE SAYING.

         2           DO OTHER OEM'S ALSO HAVE A SOFT SOURCECODE

         3  LICENSE SIMILAR TO COMPAQ'S?

         4  A.   I BELIEVE THAT THERE MAY BE A HANDFUL OR MORE OEM'S

         5  WHICH HAVE A SOURCECODE LICENSE LIKE COMPAQ, BUT NOBODY

         6  HAS, AS FAR AS I UNDERSTAND, MODIFICATION RIGHTS TO THE

         7  SOURCECODE, BECAUSE WE TRY TO PROTECT OUR INTELLECTUAL

         8  PROPERTY THAT WAY.

         9  Q.   WHAT CAN COMPAQ DO WITH THE SOURCECODE, AS YOU

        10  UNDERSTAND IT?

        11  A.   I HAVE TO TRY TO REMEMBER THIS BECAUSE I DO NOT

        12  BELIEVE I REALLY HAVE BEEN INVOLVED IN THAT NEGOTIATION

        13  DEEPLY.

        14           BUT LET ME TRY THIS:  I BELIEVE COMPAQ GETS THAT

        15  SOURCECODE, AND IF I'M NOT MISTAKEN, THERE IS EVEN AN

        16  ESCROW REQUIREMENT IN THAT LICENSE; THEY HAVE TO PUT IT IN

        17  ESCROW SOMEWHERE.  AND IF THEY HAVE SOME CUSTOMER PROBLEMS

        18  LIKE, YOU KNOW, THE SYSTEM DOESN'T WORK OR THEY JUST CAN'T

        19  FIGURE OUT HOW TO WORK WITH THE SYSTEM, THEY HAVE THE

        20  RIGHT TO LOOK AT IT.  AND IF THEY WANT TO DO ANY

        21  MODIFICATIONS, THEY WOULD COME TO US AND WOULD THEN ASK US

        22  FOR HELPING THEM ON FINISHING THE MODIFICATIONS.  BUT AT

        23  LEAST IT GIVES THEM A LITTLE BIT OF A HEAD START TO, YOU

        24  KNOW, SOLVE A CUSTOMER PROBLEM A LITTLE BIT FASTER.

        25  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1190,
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         1  WHICH IS ALREADY IN EVIDENCE.

         2           I BELIEVE THAT THIS IS A DOCUMENT THAT IS

         3  ADMITTED UNDER SEAL.  I'M GOING TO USE ONLY THE PAGE THAT

         4  BEARS THE DOCUMENT PRODUCTION NUMBER 8951 AND IS HEADED

         5  "LICENSE GRANT FOR SOURCECODE."

         6  A.   I HAVE TO FIND THIS FIRST, SORRY.

         7  Q.   PAGES ARE NUMBERED WITH DOCUMENT PRODUCTION STAMPS IN

         8  THE LOWER RIGHT-HAND CORNER.

         9  A.   I'M HERE ON 8951.

        10  Q.   OKAY.  AND DOES IT SAY "LICENSE GRANT FOR SOURCECODE"

        11  UP AT THE TOP?

        12  A.   IT DOES.

        13  Q.   IT SAYS, "MICROSOFT GRANTS TO COMPAQ A NONEXCLUSIVE

        14  PERSONAL NONTRANSFERRABLE NONASSIGNABLE LICENSE DURING THE

        15  TERM OF THE LICENSE AGREEMENT TO USE THE PRODUCT

        16  SOURCECODE MODULES DESCRIBED IN ATTACHMENT ONE HERETO, IF

        17  EXECUTED, FOR THE PURPOSE OF ADAPTING THE PRODUCT TO

        18  EXECUTE ON COMPAQ'S CUSTOMER SYSTEMS."

        19           DO YOU SEE THAT?

        20  A.   I DO SEE THAT.

        21  Q.   NOW, THE PRODUCT THAT IS RELATED THERE IS THE

        22  OPERATING SYSTEM; CORRECT, SIR?

        23  A.   I BELIEVE THE PRODUCT THIS RELATES TO, WHEN YOU TURN

        24  BACK TO PAGE 31 IS WINDOWS NT WORK STATION 5.0, WHICH IS

        25  AN UNRELEASED PRODUCT.  AND THE REASON WHY COMPAQ HAS THAT
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         1  RIGHT IS THAT WE ARE DOING CODE DEVELOPMENT WORK ON THIS

         2  PRODUCT.

         3  Q.   NOW, LET ME GO BACK TO WHAT I ASKED YOU EARLIER, AND

         4  PERHAPS I MISUNDERSTOOD YOUR ANSWER, BUT I THOUGHT THAT

         5  YOU SAID THAT THERE WERE A FEW OTHER HALF A DOZEN OTHER

         6  OEM'S THAT HAD THE SAME SOURCECODE LICENSE THAT COMPAQ

         7  HAD.

         8           DID I MISUNDERSTAND YOU?

         9  A.   I BELIEVE YOU DID BECAUSE I BELIEVE WE TALKED ABOUT

        10  WINDOWS 98 FOR THE WHOLE TIME WE ARE SITTING HERE AND

        11  SOMETIMES WINDOWS 95.  AND SO, MY ANSWER WAS IN REFERENCE

        12  TO THAT.

        13           SORRY, IF I MADE A MISTAKE.

        14  Q.   THAT'S OKAY.  I JUST WANT TO GET THE RECORD CLEAR.

        15           COMPAQ HAS A SOURCECODE LICENSE FOR WINDOWS 98

        16  AND A SOURCECODE LICENSE FOR WINDOWS NT, LIMITED

        17  SOURCECODE LICENSES.

        18  A.   I BELIEVE THEY DO.

        19  Q.   AND YOU BELIEVE THAT THERE ARE A FEW OTHER OEM'S THAT

        20  HAVE THE SAME WINDOWS 98 SOURCECODE LICENSE THAT COMPAQ

        21  HAS; CORRECT?

        22  A.   I BELIEVE THAT.

        23  Q.   BUT COMPAQ IS THE ONLY ONE WITH THE WINDOWS NT

        24  SOURCECODE LICENSE?

        25  A.   I DON'T BELIEVE THAT BECAUSE I BELIEVE THERE IS
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         1  PROBABLY A SOURCECODE LICENSE WITH HEWLETT-PACKARD, AND I

         2  ACTUALLY WOULD THINK THERE IS A SOURCECODE LICENSE WITH

         3  IBM, BUT I WOULD HAVE TO GO BACK HOME AND CHECK THAT OUT.

         4  Q.   OKAY.  I DON'T THINK THE NT SOURCECODE LICENSE IS

         5  PARTICULARLY CRITICAL TO US ANYWAY.  LET ME TRY TO FOCUS

         6  ON WINDOWS 98.

         7           DID COMPAQ NEED THE SOURCECODE LICENSE THAT YOU

         8  REFERRED TO IN ORDER TO INSERT ITS REGISTRATION PROCESS

         9  INTO THE WINDOWS WELCOME SCREEN MODULE?

        10  A.   IT WAS OUR BELIEF THAT THEY DIDN'T NEED THAT.

        11  Q.   DID OR DID NOT?

        12  A.   DID NOT NEED THAT.  BUT KNOWING THAT THAT IS A VERY

        13  COMPLICATED PIECE OF CODE, IT DEFINITELY MAKES YOUR LIFE

        14  EASIER IF YOU HAVE IT.

        15  Q.   OKAY.

        16  A.   AND SO, THE WAY WE NORMALLY SOLVE THAT IS WE WOULD

        17  WORK WITH A PC MANUFACTURER AND GIVE HIM THE NECESSARY

        18  TECHNICAL HELP BY THE PEOPLE WHO BASICALLY HAVE WRITTEN

        19  THAT SOURCECODE.

        20  Q.   AND WAS THIS WHAT YOU WERE CONTEMPLATING DOING WITH

        21  COMPAQ?

        22  A.   YES, SIR.

        23  Q.   AND DO I UNDERSTAND YOUR TESTIMONY TO BE THAT YOU DID

        24  NOT DO IT WITH COMPAQ?

        25  A.   I BELIEVE THAT COMPAQ--THAT WE DID NOT DO THIS WITH
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         1  COMPAQ BECAUSE COMPAQ AND US CAME TO THE SAME CONCLUSION

         2  THAT THIS WAS RELATIVELY COMPLICATED AND IN ORDER TO MAKE

         3  THE LAUNCH OF WINDOWS 98.  PLEASE REMEMBER, WE SIGNED THIS

         4  LICENSE AT THE END OF MARCH--I THINK IT WAS MARCH 24TH OR

         5  26TH--AND WE LAUNCHED THE WINDOWS PRODUCT IN MID MAY, THAT

         6  WE WOULD RUN INTO A LOT OF TECHNICAL PROBLEMS.

         7  Q.   LET ME ASK THE QUESTION THIS WAY:  IS IT YOUR

         8  TESTIMONY THAT THE ONLY REASON WHY OEM'S ARE NOT ALLOWED

         9  TO PUT THEIR REGISTRATION PROCESS INTO THE WINDOWS WELCOME

        10  SCREEN MODULE IS BECAUSE OF THE COMPLEXITY OF THE CODE

        11  THAT IS REQUIRED TO DO THAT?

        12  A.   THAT IS NOT MY UNDERSTANDING.  I BELIEVE THAT WE

        13  DECIDED TO NOT GIVE A LICENSE GRANT TO THE OTHER OEM'S TO

        14  DO THAT, AND TO RECOMMEND--AND GAVE THEM THE LICENSE GRANT

        15  TO DO THIS BEFORE THE WELCOME SCREEN COMES UP.

        16           IT WAS OUR DECISION TO DO IT THIS WAY.

        17  Q.   YES, I UNDERSTAND IT WAS YOUR DECISION, SIR, BUT I'M

        18  TRYING TO FIND OUT THE REASON FOR YOUR DECISION.

        19           AND I HAD UNDERSTOOD YOU TO SAY THAT THE REASON

        20  FOR YOUR DECISION WAS THAT PUTTING THE REGISTRATION

        21  PROCESS INTO THE WINDOWS WELCOME SCREEN MODULE WAS MUCH

        22  MORE COMPLEX THAN PUTTING THE REGISTRATION PROCESS BEFORE

        23  THAT MODULE.

        24           DID I UNDERSTAND YOU CORRECTLY?

        25  A.   YOU UNDERSTOOD ME CORRECTLY, AND I THINK I CAN HELP
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         1  YOU TO UNDERSTAND THAT.

         2           WHEN WE SIGNED THE LICENSE AGREEMENT WITH COMPAQ

         3  AT THE END OF MARCH TO BE EFFECTIVE APRIL 1ST, WE WERE

         4  BASICALLY LESS THAN THREE MONTHS AWAY FROM SHIPPING

         5  WINDOWS 98.

         6           DURING THE FINAL NEGOTIATION PROCESS, WE HAD

         7  REACHED THIS BASIC AGREEMENT ALREADY, BUT WE DIDN'T HAVE

         8  THE LAST COPY OF THE CONTRACT.

         9           AND SO, WHAT WE DID IS, I THINK, WE WORKED WITH

        10  COMPAQ ON THIS, AND COMPAQ DURING THAT TIME DECIDED THAT

        11  WHAT THEY ACTUALLY WOULD GET IN THEIR CONTRACT WOULDN'T

        12  MAKE A LOT OF SENSE.

        13           AND SO, WHEN WE FINALLY SIGNED THE CONTRACT, WE

        14  SAID "FINE."  IF THIS IS THE PRACTICAL AND BEST SOLUTION

        15  TO ENABLE COMPAQ TO GET TO MARKET AT THE LAUNCH OF

        16  WINDOWS 98 IN, BASICALLY, JUNE OF 1998, THEN WE SHOULD DO

        17  THE FOLLOWING THING, WHICH WE DID.

        18           WE WENT TO OTHER PC MANUFACTURERS AND TOLD THEM

        19  THAT WE WOULD ALLOW FOR THEM TO BASICALLY HAVE THE

        20  SAME--THAT THEY COULD DO THE SAME THING AS COMPAQ WAS

        21  IMPLEMENTING.

        22           SO, COMPAQ'S LICENSE REALLY SAYS THAT THEY COULD

        23  DO IT A LITTLE BIT DIFFERENT, BUT THEY IMPLEMENTED IT THE

        24  OTHER WAY, SO WE GAVE THE OTHER PC MANUFACTURERS THE SAME

        25  CHANCE.
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         1           THE COURT:  BUT MR. BOIES'S QUESTION ABOUT THE

         2  COMPLEXITY OF THE PROCESS WAS THE REASON THAT IT WAS

         3  INHIBITED IN THE FIRST PLACE; IS THAT CORRECT?  OR ONE OF

         4  THE REASONS WHY YOU WERE RELUCTANT TO DO IT.

         5           THE WITNESS:  UNDER THE TIME PRESSURE WE WERE IN,

         6  BECAUSE WE ALL WANTED TO LAUNCH THE PRODUCT.

         7           THE COURT:  WHAT I DON'T UNDERSTAND IS WHAT IS SO

         8  COMPLEX ABOUT THE WELCOME PAGE?

         9           THE WITNESS:  I BELIEVE--AND I'M NOT THE PROGRAM

        10  MANAGER HERE, SO I HAVE TO RELY ON THE PEOPLE WHO DO THESE

        11  THINGS.

        12           THE COURT:  BUT I HAVE TO RELY ON YOU.

        13           THE WITNESS:  YES.  SO, WE MIGHT NOT BE GETTING

        14  THE HUNDRED PERCENT TRUTH OUT OF THIS BECAUSE I AM JUST

        15  NOT BE ABLE TO PROVIDE THAT.

        16           THE COURT:  OKAY.

        17           THE WITNESS:  BUT I'M--

        18           THE COURT:  THAT'S WHAT YOU WERE TOLD?

        19           THE WITNESS:  YES.

        20           AND I CAN HELP YOU A LITTLE BIT ON THIS BECAUSE

        21  THESE PC MANUFACTURERS REALLY OUTSOURCED THIS TO SOME

        22  OTHER COMPANY OR COMPANIES, AND THEY ALL THOUGHT IT WAS

        23  BETTER TO START WITH THE CLEAN SHEET OF PAPER BECAUSE

        24  THERE WAS NOTHING REALLY THERE FOR THEM TO WORRY ABOUT.

        25           WE HELPED THEM ON THE REGISTRARS AT THE END, BUT
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         1  SOME OF THEM USED THEIR OWN INTERNET DIALER, LIKE THE

         2  NCOMPASS PEOPLE WHICH DID ALL OF THAT WORK, AND THEY USED

         3  OUR DIALER.  AND IT GETS PRETTY TRICKY IF YOU WANT TO

         4  INSERT THIS INTO THE PROCESS.

         5           THIS WAS A VERY PRAGMATIC PROCESS, I THINK.

         6  BY MR. BOIES:

         7  Q.   JUST TWO CLARIFICATIONS, MR. KEMPIN.  FIRST, I THINK

         8  I UNDERSTAND THE TESTIMONY YOU HAVE GIVEN ABOUT THE EXTENT

         9  TO WHICH, IF ANY, THERE IS COMPLEXITY AND WHY THERE IS

        10  COMPLEXITY THERE, IF ANY.  BUT MY QUESTION IS A LITTLE

        11  DIFFERENT.

        12           WAS THE COMPLEXITY, WHATEVER IT IS, THE ONLY

        13  REASON WHY MICROSOFT DECIDED NOT TO PERMIT OEM'S TO PUT

        14  THE OEM'S' OWN REGISTRATION PROCESS INTO THE WINDOWS

        15  WELCOME SCREEN MODULE?

        16  A.   NO.

        17  Q.   OKAY.  NOW, WHAT OTHER REASONS DID MICROSOFT HAVE FOR

        18  NOT ALLOWING OEM'S TO PUT THE OEM'S' REGISTRATION PROCESS

        19  INTO THE WINDOWS WELCOME SCREEN MODULE?

        20  A.   THE FIRST REASON WAS THAT WE WANTED THE OTHER OEM'S

        21  TO HAVE THE SAME CHANCE AS COMPAQ, SO THEY COULD NOT COME

        22  TO US AND COMPLAIN ABOUT THIS, YOU KNOW, "COMPAQ CAN DO

        23  THIS, AND WE CAN'T."

        24           THE SECOND REASON WHY WE DIDN'T DO IT IS WE DID

        25  NOT WANT THAT WELCOME SCREEN PROCESS TO BE INTERRUPTED, SO
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         1  WE THOUGHT THAT WE HAD BASICALLY DESIGNED THE SEQUENCE IN

         2  A CERTAIN WAY, AND WE DIDN'T WANT ANYBODY ELSE TO ALTER

         3  IT.

         4  Q.   NOW, WHEN YOU SAY INTERRUPT IT, WHEN THE WINDOWS

         5  WELCOME SCREEN COMES ON, YOU CAN CLICK ON THE PART OF THE

         6  SCREEN THAT SAYS "CONTINUE," AND THEN THAT CONTINUES, OR

         7  YOU CAN CLICK ON THE OTHER PART OF THE SCREEN AS SHOWN IN

         8  THE VIDEO HERE, AND YOU GO TO A DIFFERENT SCREEN; CORRECT?

         9  A.   THAT IS CORRECT.  YOU WOULD GO EXACTLY--YOU WOULD AT

        10  THAT POINT IN TIME SEE THE WINDOWS 98 DESKTOP.

        11  Q.   RIGHT.  AND WHAT YOU SHOWED US ON THIS VIDEO WAS

        12  SOMEBODY INTERRUPTING THE WINDOWS WELCOME SCREEN PROCESS

        13  BY CLICKING AND NOT GOING ON CONTINUING, BUT GOING RIGHT

        14  TO THE DESKTOP; CORRECT?

        15  A.   THAT IS CORRECT.  I BELIEVE WE SHOWED THIS IN ALL THE

        16  PRESENTATIONS EXCEPT THE LAST ONE.

        17  Q.   RIGHT.

        18  A.   AND, I MEAN, THE PRESENTATIONS WHICH IN THIS NEW

        19  TAPE.

        20  Q.   RIGHT.

        21  A.   I DON'T RECOLLECT WHAT WAS IN THE FIRST--RECALL WHAT

        22  WAS IN THE FIRST TAPE.

        23  Q.   SO THAT YOU ALLOW SOMEBODY TO INTERRUPT THE WINDOWS

        24  WELCOME SCREEN PROCESS SIMPLY BY CLICKING THAT SQUARE IN

        25  THE TOP RIGHT-HAND CORNER; CORRECT?
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         1  A.   THAT IS CORRECT, BECAUSE WE ALLOW USERS TO DO WITH A

         2  PC AFTER THEY BUY IT WHATEVER THEY LIKE TO DO.

         3  Q.   NOW, DO YOU ALLOW THE OEM TO PUT A MESSAGE ON THE

         4  SCREEN THAT SAYS, "IF YOU WANT TO INTERRUPT THIS PROCESS,

         5  CLICK HERE; IF YOU WANT TO CONTINUE, CLICK CONTINUE"?

         6  A.   I DON'T UNDERSTAND THAT QUESTION.

         7  Q.   OKAY.  WHAT WE SAW IN THE VIDEOTAPED DEMONSTRATION IS

         8  SOMEBODY PRESENTED WITH A WINDOWS WELCOME SCREEN, AND THEY

         9  CLICKED A LITTLE CORNER OF THE RIGHT-HAND PORTION OF THE

        10  SCREEN.

        11           DO YOU RECALL THAT?

        12  A.   I SAW THAT.

        13  Q.   AND IF THEY HAD CLICKED ON THE THING THAT SAYS

        14  "CONTINUE," THEY WOULD HAVE CONTINUED WITH THE WINDOWS

        15  WELCOME SCREEN PROCESS; CORRECT?

        16  A.   THAT IS CORRECT.

        17  Q.   AND A USER GETS TO MAKE A CHOICE AS TO WHETHER THEY

        18  WANT TO INTERRUPT THE WINDOWS WELCOME SCREEN PROCESS OR

        19  THEY WANT TO CONTINUE WITH IT; CORRECT?

        20  A.   THAT IS CORRECT, AND THAT WAS ONE OF THE REASONS, I

        21  BELIEVE, WHY COMPAQ DIDN'T LIKE TO BE BASICALLY INSERTED

        22  IN THIS WELCOME SCREEN, BECAUSE IT WAS TOO EASY FOR THE

        23  USER TO JUST CLICK--JUST NOT TO CLICK CONTINUE, BUT TO

        24  JUST OPT OUT.  AND COMPAQ WANTED, REALLY, THAT THE USER

        25  WOULD SEE THIS THING FIRST AND WOULD SIGN UP TO THEIR
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         1  INTERNET PROCESS AND WOULD SIGN UP TO THEIR REGISTRATION,

         2  AND--I MEAN, WHEN WE HEARD THAT ARGUMENT, WE THOUGHT,

         3  "HMM, THE OTHER OEM'S MIGHT REACT THE SAME."

         4  Q.   YES, AND I'M NOT SUGGESTING THAT THERE IS ANY REASON

         5  FOR YOU NOT TO GIVE THE OEM'S--THE OTHER OEM'S THAT

         6  OPTION.  THAT'S NOT MY QUESTION.  MY QUESTION IS WHY DID

         7  YOU REQUIRE THE OTHER OEM'S TO DO THAT?  DO YOU UNDERSTAND

         8  THE DIFFERENCE?

         9  A.   I UNDERSTAND THAT.

        10  Q.   OKAY.  WHAT I'M TRYING TO DO IS TO FOCUS NOT ON WHY

        11  COMPAQ MAY HAVE MADE A CHOICE THAT THEY WANTED TO HAVE IT

        12  BEFORE THE WINDOWS WELCOME SCREEN.  MY QUESTIONS GO NOT TO

        13  WHAT COMPAQ WANTED TO DO, BUT WHY MICROSOFT WAS MAKING

        14  CERTAIN DECISIONS AS TO WHAT IT WOULD ALLOW THE OEM'S TO

        15  DO.

        16           DO YOU UNDERSTAND THAT?

        17  A.   I UNDERSTAND THAT.

        18  Q.   OKAY.  NOW--

        19  A.   AND I THINK I GAVE YOU TWO ANSWERS, AT LEAST ONE

        20  ANSWER.  ONE WAS IT WAS TECHNICALLY COMPLICATED TO DO IT,

        21  MORE TECHNICALLY COMPLICATED THAN DOING IT UPFRONT.  I

        22  THINK I GAVE YOU THE OTHER ANSWER WHICH SAID WE WERE IN

        23  SOME TIME PRESSURE HERE BECAUSE WE WANTED TO LAUNCH.  WE

        24  MIGHT NOT HAVE FOUND THE TIME TO DO IT WITH ALL OF THEM OR

        25  THE ONES THAT REQUEST IT.  AND SO, IT WAS A VERY PRAGMATIC
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         1  DECISION.

         2           AND THEN, NATURALLY, THERE WAS A THIRD ONE WHICH

         3  I GAVE YOU AS WELL, WHICH IS THAT WE THOUGHT WE HAD A GOOD

         4  DESIGN OF THAT WELCOME SCREEN PRODUCT, OR THAT PORTION OF

         5  WINDOWS, AND THAT WE THOUGHT THAT WE DIDN'T WANT ANYBODY

         6  TO TAMPER WITH IT.

         7  Q.   NOW, BY TAMPER WITH IT, THAT'S REALLY WHAT I WANT TO

         8  TRY TO FOCUS ON.

         9           DID YOU CONSIDER IT TO BE TAMPERING WITH YOUR

        10  WINDOWS WELCOME SCREEN PROCESS FOR THE OEM WHEN THE USER

        11  GETS TO THE SCREEN TO HAVE AN INSTRUCTION THERE THAT SAYS,

        12  "IF YOU WANT TO CONTINUE, HIT CONTINUE.  IF YOU WANT TO GO

        13  TO THE DESKTOP AND GET SOMETHING ELSE, CLICK UP IN THE

        14  RIGHT-HAND CORNER"?  IN OTHER WORDS, SOMETHING THAT JUST

        15  GIVES THE USER INSTRUCTIONS AS TO WHAT TO DO IN CASE THE

        16  USER DOESN'T KNOW.

        17  A.   WE THINK THIS WOULD HAVE BEEN TAMPERING.

        18  Q.   TAMPERING?

        19  A.   BECAUSE WE THINK THAT WE INVENTED THE PRODUCT IN A

        20  CERTAIN WAY, AND WE WANTED THE USERS TO SEE IT THE WAY WE

        21  INVENTED IT.

        22           THE COURT:  THEY WOULD STILL HAVE TO CHANGE THE

        23  CODE, WOULDN'T IT?

        24           MR. BOIES:  WHAT?

        25           THE COURT:  DIDN'T YOUR QUESTION CONTEMPLATE THEY
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         1  WOULD HAVE TO CHANGE THE CODE?

         2           MR. BOIES:  OR ADD TO IT.

         3           THE COURT:  OR ADD TO IT.

         4           MR. BOIES:  I THINK, YOUR HONOR, THE LICENSE--AND

         5  MR. KEMPIN CAN CORRECT ME IF I'M WRONG--PROVIDES THAT IF

         6  THEY WERE GOING TO CHANGE THE REGISTRATION PROCESS, THEY

         7  HAD TO DO IT WITH NEW CODE, AND THAT THEY HAD TO LEAVE THE

         8  REGISTRATION PROCESS CODE PROVIDED BY MICROSOFT RIGHT

         9  WHERE IT WAS.

        10  BY MR. BOIES:

        11  Q.   IS THAT CORRECT?

        12  A.   THAT'S A SPECULATION BECAUSE WE NEVER GAVE THESE

        13  OTHER PC MANUFACTURERS THE RIGHT TO DO THAT, AND WE NEVER

        14  SPECIFIED IN THE CONTRACT--IN THE COMPAQ LICENSE HOW THEY

        15  WOULD DO THAT.  SO, LET ME PLEASE ANSWER THE QUESTION

        16  WHICH YOU ASKED BEFORE, BECAUSE I BELIEVE WHAT WE ARE

        17  DOING HERE, OR WHAT THE RIGHTS WE ARE GIVING TO THESE

        18  OEM'S IS THAT THEY BASICALLY COULD DO THIS BEFORE THE

        19  WELCOME SCREEN.  AND YOUR QUESTION WAS IN REGARD TO WOULD

        20  YOU ALLOW THEM TO PUT THIS LITTLE NOTE ON THERE.  WE

        21  THOUGHT IT WAS VERY MUCH SUFFICIENT THAT IT SAID CONTINUE

        22  OR NOT TO CONTINUE.

        23  Q.   SO, THE ANSWER IS NO, YOU WOULD NOT ALLOW THEM TO DO

        24  IT?

        25  A.   THAT IS THE ANSWER.
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         1  Q.   OKAY.  NOW, LET ME JUST FOLLOW UP ON WHAT YOU SAID

         2  ABOUT SPECULATION, BECAUSE I WANT TO BE SURE THAT I

         3  UNDERSTAND.  IN THAT CONNECTION, LET ME ASK YOU TO LOOK AT

         4  GOVERNMENT EXHIBIT 1195 THAT'S ALREADY IN EVIDENCE.

         5           (DOCUMENT HANDED TO THE WITNESS.)

         6  Q.   AND THIS IS ONE THAT DEALS WITH PACKARD-BELL, AND

         7  IT'S DATED MAY 27, 1998.

         8           AND I'M INTERESTED IN THE SECOND PAGE.  AND THE

         9  SECOND BULLET FROM THE BOTTOM TALKS ABOUT PACKARD-BELL'S

        10  REGISTRATION APPLICATION RUNNING BEFORE THE WINDOWS

        11  WELCOME SCREEN.

        12           DO YOU SEE THAT?

        13  A.   SO, YOU'RE ON PAGE 3850?

        14  Q.   YES, SIR.

        15  A.   AND YOU'RE AT THE SECOND BULLET, "COMPANY SHALL

        16  POPULATE"?

        17  Q.   NO, SECOND BULLET FROM THE BOTTOM WHERE IT SAYS, "THE

        18  COMPANY'S REGISTRATION APPLICATION SHALL RUN."

        19           DO YOU SEE THAT, SIR?

        20  A.   YES.

        21  Q.   AND THIS IS TALKING ABOUT IF PACKARD-BELL DEVELOPS

        22  ITS OWN REGISTRATION PROCESS; CORRECT?

        23  A.   YES.  IF THEY WOULD LIKE TO DO SO, WE GAVE THEM SOME

        24  KIND OF A DESCRIPTION ON HOW THEY COULD IMPLEMENT THIS.

        25  Q.   AND YOU SPECIFY THAT THE MICROSOFT REGISTRATION
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         1  APPLICATION CODE AND SUPPORT FILES MUST REMAIN INSTALLED

         2  AND UNALTERED ON THE CUSTOMER SYSTEM HARD DISK; CORRECT,

         3  SIR?

         4  A.   THAT'S CORRECT.

         5           THE WITNESS:  AND I BELIEVE THERE WAS A GOOD

         6  REASON FOR THAT, YOUR HONOR, BECAUSE IF THE CUSTOMER WOULD

         7  NOT REGISTER OR SIGN UP FOR THE INTERNET WITH PACKARD-BELL

         8  AND WANTED TO DO THIS LATER WITH SOME OF THE CODE WE

         9  PROVIDE IN WINDOWS, WE WANTED TO MAKE SURE THAT THAT PIECE

        10  OF CODE WAS STILL WORKING, BECAUSE WE DIDN'T

        11  UNDERSTAND--WE DIDN'T KNOW HOW TO CONNECT TO A THIRD-PARTY

        12  DIALER, WHICH BASICALLY DIALS OUT AND DOES REGISTRATION

        13  AND CONNECTS YOU TO THE INTERNET.

        14           THE COURT:  FINE.

        15  BY MR. BOIES:

        16  Q.   HAVE YOU FINISHED YOUR EXPLANATION?

        17  A.   I HAVE.

        18  Q.   OKAY.

        19  A.   I JUST TRY TO BE HELPFUL BECAUSE IT'S REALLY

        20  COMPLICATED.

        21  Q.   IT IS, SIR.  AND TO THE EXTENT THAT YOU NEED TO

        22  EXPLAIN AN ANSWER TO MAKE YOUR ANSWER NOT MISLEADING, I

        23  WANT YOU TO EXPLAIN IT.  TO THE EXTENT THAT YOU'RE SIMPLY

        24  PROVIDING HELPFUL INFORMATION, I WOULD LIKE TO WAIT ON

        25  THAT UNTIL YOUR COUNSEL EXAMINES YOU JUST IN THE PROCESS
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         1  OF TRYING TO GET THIS THROUGH QUICKLY.

         2           WOULD THAT BE OKAY?

         3  A.   THAT WOULD BE OKAY.

         4           THE WITNESS:  YOUR HONOR, I HOPE THIS WAS

         5  HELPFUL.

         6           THE COURT:  I'M SORRY?

         7           THE WITNESS:  I HOPE IT WAS HELPFUL AND USEFUL

         8  WITH REGARD TO THE QUESTION.

         9           THE COURT:  MR. BOIES'S POINT IS, MR. HOLLEY WILL

        10  ASK YOU WHEN HE WANTS YOU TO BE HELPFUL.

        11           THE WITNESS:  THANK YOU.  THIS IS MY FIRST TIME,

        12  SO I THANK YOU FOR THAT.

        13  BY MR. BOIES:

        14  Q.   THAT'S OKAY.

        15           NOW, YOU SHOWED A NUMBER OF CUSTOMIZATIONS OF THE

        16  BOOTUP SEQUENCE, AND DID YOU BELIEVE THAT THOSE

        17  CUSTOMIZATIONS--AND THERE WERE A LOT OF VERY DIFFERENT

        18  ONES.  DO YOU RECALL THAT?  EVERYONE WAS DOING SOMETHING

        19  DIFFERENT.

        20  A.   I RECALL THAT, AND I BELIEVE WE REALLY SHOWED ONE

        21  BOOTUP SEQUENCE, THE COMPAQ ONE WHICH WAS ALTERED.

        22  Q.   YES.

        23  A.   BUT ALL THE OTHER ONES WEREN'T.

        24  Q.   BUT YOU ALSO SHOWED HEWLETT-PACKARD AND ACER IN YOUR

        25  TAPE.  I UNDERSTAND WE DIDN'T PLAY IT.
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         1  A.   BECAUSE YOU WERE POINTING TO THE SCREEN, AND I

         2  THOUGHT WHAT WE SHOWED IN COURT.

         3  Q.   WITH RESPECT TO WHAT IS IN EVIDENCE, YOU SHOWED

         4  HEWLETT-PACKARD DOING SOMETHING, ACER DOING SOMETHING, AND

         5  COMPAQ DOING SOMETHING, AND THEY ALL DID SOMETHING

         6  DIFFERENT WITH THE BOOTUP SEQUENCE; CORRECT?

         7  A.   SLIGHTLY DIFFERENT.

         8  Q.   AND ONE OF THE THINGS THAT THEY DID WAS THEY INSERTED

         9  INTO THE BOOTUP SEQUENCE AN INTERNET SIGNUP PROCEDURE;

        10  CORRECT?

        11  A.   I BELIEVE THAT IS CORRECT.

        12  Q.   AND THAT WAS ONE OF THE THINGS THAT YOU ALLOW PEOPLE

        13  TO DO WITH RESPECT TO WINDOWS 98; CORRECT?

        14  A.   THAT IS CORRECT.

        15  Q.   AND, FOR EXAMPLE, IF AN OEM WANTS TO, THEY CAN INSERT

        16  THIS INTERNET SIGNUP PROCEDURE, AND THEY CAN FEATURE

        17  VARIOUS ISP'S THAT THEY HAVE SELECTED--AT&T, PRODIGY,

        18  OTHER ONES--WHOEVER THEY WANT; CORRECT?

        19  A.   THAT IS CORRECT.  AND THEY ACTUALLY--THAT IS CORRECT.

        20  Q.   BUT THEY CAN'T FEATURE NETSCAPE, CAN THEY, SIR?

        21  A.   I'M UNAWARE THAT NETSCAPE IS AN INTERNET SERVICE

        22  PROVIDER.

        23  Q.   WELL, SIR, WHAT I'M SAYING TO YOU IS THEY COULD PUT

        24  AT&T THERE.  THEY COULD PUT PRODIGY THERE.  THEY COULD PUT

        25  SPRYNET THERE.  THEY COULD PUT PROBABLY ANY ONE OF 3500
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         1  INTERNET SERVICE PROVIDERS THERE, BUT THEY COULDN'T PUT

         2  NETSCAPE THERE, COULD THEY, SIR?

         3  A.   NO, BECAUSE IT IS MY UNDERSTANDING THAT NETSCAPE

         4  TODAY IS NOT AN INTERNET SERVICE PROVIDER.  BUT IF

         5  NETSCAPE WOULD ENTER THAT BUSINESS, I WOULD HAVE NO

         6  OBJECTION FOR THEM TO BE THERE.

         7  Q.   AND IF THEY--LET'S SAY THEY ENTER THAT BUSINESS.

         8  COULD THEY THEN PUT THE NETSCAPE BROWSER ON, SIR, OR JUST

         9  THE NETSCAPE INTERNET SERVICE PROVIDING SERVICE?

        10  A.   I PERSONALLY DO UNDERSTAND THAT QUESTION.  I JUST

        11  DON'T KNOW WHAT YOU'RE ASKING AT THE MOMENT.

        12  Q.   OKAY.  YOU ALLOW THE PC MANUFACTURERS TO CHANGE OR,

        13  USING A WORD THAT YOU USED BEFORE, TAMPER WITH YOUR BOOTUP

        14  SEQUENCE IF WHAT THEY'RE DOING IS ADDING ISP'S, BUT YOU

        15  DON'T ALLOW THEM TO CHANGE OR, IN YOUR OTHER WORD, TAMPER

        16  WITH YOUR SYSTEM IF WHAT THEY'RE GOING TO DO IS ADD A

        17  BROWSER; CORRECT, SIR?

        18  A.   OKAY.  IF YOU MEAN UNDER TAMPERING THAT WE GIVE A

        19  GRANT TO THESE--LICENSE GRANT TO THESE PC MANUFACTURER TO

        20  CHANGE OUR BOOTUP PROCESS, THEN WE'RE IN SYNC.  BUT

        21  BECAUSE I DO NOT UNDERSTAND THE WORD "TAMPERING," WE STILL

        22  OWNED THIS PRODUCT, WE HAVE THE COPYRIGHT.  AND IF WE GIVE

        23  A GRANT TO SOMEBODY TO MODIFY IT, THEN THIS PERSON OR THIS

        24  CASE'S OEM HAS THE FULL RIGHT TO DO THAT, AND I WOULD NOT

        25  CALL THIS TAMPERING.
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         1  Q.   IN OTHER WORDS, IT'S ONLY TAMPERING IF THEY DON'T

         2  HAVE YOUR PERMISSION?

         3  A.   THAT'S TRUE.  THAT'S THE WAY I USED THE WORD.

         4  Q.   OKAY.  NOW, WITH RESPECT TO CHANGING, TO USE A MORE

         5  NEUTRAL TERM, YOU ALLOW OEM'S TO CHANGE, WITH YOUR

         6  PERMISSION, THE BOOTUP SEQUENCE TO ADD IN THE ISP'S;

         7  CORRECT?

         8  A.   THAT IS CORRECT.

         9  Q.   BUT YOU DO NOT ALLOW THEM TO CHANGE, WITH YOUR

        10  PERMISSION, YOUR SEQUENCE TO ADD IN NETSCAPE'S BROWSER;

        11  CORRECT?

        12  A.   I'M NOT SURE WHAT THIS HAS TO DO IN THAT SEQUENCE.

        13           THE COURT:  JUST GIVE HIM A YES-OR-NO ANSWER TO

        14  THE QUESTION.

        15           THE WITNESS:  THE ANSWER IS YES AND NO.

        16           THE COURT:  FAIR ENOUGH.

        17  BY MR. BOIES:

        18  Q.   FIRST, WHY DON'T YOU TELL ME WHAT THE "YES" PORTION

        19  IS.

        20  A.   THE "YES" PORTION GOES BACK TO MAY OF 1998 WHEN A

        21  CERTAIN CUSTOMER ASKED ME IF THEY COULD INJECT A BROWSER

        22  CHOICE INTO THIS MODULE.  AND THE CUSTOMER ASKED ME IF WE

        23  WOULD ALLOW FOR THEM TO BASICALLY SAY TO THE USER IN THAT

        24  SEQUENCE, "WOULD YOU WANT THE NCOMPASS BROWSER OR THE

        25  MICROSOFT BROWSER OR THE NETSCAPE BROWSER?"
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         1           AND I TOLD HIM THAT HE COULD DO THAT IN THAT

         2  SEQUENCE, BUT I HAVE NEVER SEEN--I HAVE NOT SEEN THAT HE

         3  HAS DONE THAT, AND THE CUSTOMER TOLD ME THAT THEY WERE

         4  WORKING ON THAT, AND THIS IS A LONG TIME AGO, AND I HAVE

         5  NEVER FOLLOWED UP ON IT.

         6  Q.   WHAT CUSTOMER WAS THIS, SIR?

         7  A.   THAT WAS GATEWAY.

         8  Q.   NOW, LET ME BE SURE I HAVE YOUR TESTIMONY.  GATEWAY

         9  CAME TO YOU IN ABOUT MAY OF 1998 AND SAID IT WANTED TO

        10  CHANGE THE SEQUENCE TO GIVE CUSTOMERS A CHOICE OF BROWSER

        11  SO THAT THEY COULD PICK MICROSOFT OR NETSCAPE OR SOME

        12  OTHER BROWSER, AND YOU SAID THAT WAS OKAY WITH YOU; THAT'S

        13  YOUR TESTIMONY?

        14  A.   I SAID THIS WAS OKAY--THIS WAS OKAY IF YOU DO THIS IN

        15  YOUR--DURING THE TIME THAT YOUR OWN CODE RUNS.

        16           DO YOU UNDERSTAND?

        17           DURING THAT TIME FRAME--DURING THAT TIME FRAME,

        18  WHEN THE WINDOWS SPLASH SCREEN COMES UP AND BEFORE THE

        19  WELCOME SCREEN COMES UP, WE ARE, AS YOU SAW, COMPAQ DID

        20  THE REGISTRATION, AND COMPAQ DID THE INTERNET SIGNUP

        21  PORTION, AND GATEWAY DESCRIBED THIS MODULE TO US THE SAME

        22  WAY THAT SAID, "WHAT WOULD HAPPEN IF WE WOULD ASK DURING

        23  THAT MODULE FOR A BROWSER CHOICE AND WE WOULD HAVE

        24  NETSCAPE IN THERE?"  AND I TOLD THEM, "GO AHEAD AND DO

        25  IT."

                                                           70

         1  Q.   MR. KEMPIN, MAYBE I HAVEN'T BEEN CLEAR.

         2           WE HAVE BEEN TALKING ABOUT MODIFICATIONS IN THE

         3  BOOTUP SEQUENCE, AND WE HAVE BEEN TALKING ABOUT HOW YOU

         4  ADD ISP'S IN THE BOOTUP SEQUENCE.

         5           DO YOU RECALL THAT?

         6  A.   YES, I DO.

         7  Q.   OKAY.  NOW, AND I SAID, BUT YOU DON'T ALLOW OEM'S TO

         8  ADD BROWSERS IN THE BOOTUP SEQUENCE.

         9           DO YOU REMEMBER I ASKED YOU THAT QUESTION?

        10  A.   YES, I DO.

        11  Q.   AND YOU SAID YES OR NO, AND I SAID TELL ME THE "YES"

        12  PART.

        13           AND THE "YES" PART YOU'RE TALKING ABOUT NOW ISN'T

        14  INVOLVED IN THE BOOTUP SEQUENCE, IS IT, SIR?

        15  A.   YOU'RE NOT CORRECT.  IT IS INVOLVED.

        16  Q.   IT IS INVOLVED--IT IS IN THE BOOTUP SEQUENCE?  IS

        17  THAT WHAT YOU'RE TELLING ME?

        18  A.   YES.

        19  Q.   OKAY.

        20  A.   I BELIEVE THAT I'M NOT CONFUSED ABOUT THIS.

        21           THE BOOTUP SEQUENCE--THE BOOTUP SEQUENCE STARTS

        22  AFTER, BASICALLY, THE BIOS BOOTUP IS OVER, AND IT LASTS

        23  ALL THE WAY UNTIL WE FINALLY ARRIVE AT THE WINDOWS

        24  DESKTOP, WHICH I THINK WE HAVE SEEN HERE FOUR TIMES TODAY.

        25           AND, YOU KNOW, WHEN YOU LOOK AT THE COMPAQ
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         1  EXAMPLE, COMPAQ INSERTED, AFTER THAT WINDOWS SPLASH

         2  SCREEN, THEIR OWN PROPRIETARY VIDEO--YOU MIGHT REMEMBER

         3  THAT--AND THE INTERNET SIGNUP SEQUENCE AND THE

         4  REGISTRATION SEQUENCE AND THE SOUND CHECK, AND THEN THE

         5  WINDOWS WELCOME SCREEN CAME UP.

         6           DURING THAT SEQUENCE, GATEWAY WANTED, DURING THE

         7  SEQUENCE I DESCRIBED WITH COMPAQ, WHETHER VIDEO IS IN, THE

         8  INTERNET SIGNUP SEQUENCE AND SO FORTH, GATEWAY ASKED ME IF

         9  THEY COULD THERE OFFER A BROWSER CHOICE TO A USER, AND I

        10  TOLD GATEWAY YES.  I PERSONALLY DON'T KNOW IF IT

        11  IMPLEMENTED IT.  AND SO FAR, THIS IS THE ONLY OEM THAT I

        12  KNOW OF WHO HAS ASKED ME, ME PERSONALLY.

        13  Q.   LET ME BE SURE I GOT YOUR TESTIMONY.

        14           GATEWAY APPROACHED YOU IN APPROXIMATELY MAY OF

        15  THIS YEAR AND ASKED YOU IF THEY COULD GIVE A BROWSER

        16  CHOICE IN THE BOOTUP SEQUENCE, OR IN WHAT YOU CALLED THE

        17  BOOTUP SEQUENCE; CORRECT?

        18  A.   WHAT WE DEFINED AS THE BOOTUP SEQUENCE, THAT'S

        19  CORRECT.

        20  Q.   OKAY.  AND YOU SAID THAT THEY COULD; IS THAT TRUE?

        21  A.   THAT IS TRUE.

        22  Q.   DID THEY ASK TO MAKE ANY OTHER CHANGES IN THE BOOTUP

        23  SEQUENCE THAT YOU SAID THEY COULD NOT DO FOR WINDOWS 98?

        24  A.   I HAVE A PROBLEM WITH THAT QUESTION BECAUSE YOU SAY

        25  ISN'T THAT IS PRESENT.  IN MAY OF LAST YEAR, THIS WOULD
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         1  NOT BE THE RIGHT THING TO SAY.

         2  Q.   IN OR ABOUT MAY OF LAST YEAR, DID GATEWAY ASK FOR ANY

         3  PERMISSION TO CHANGE THE BOOTUP SEQUENCE THAT YOU DENIED?

         4  A.   I THINK WE DID.

         5  Q.   OKAY.  SO, GATEWAY CAME TO YOU, AND THEY WANTED TO

         6  CHANGE THE BOOTUP SEQUENCE, AND YOU SAID THERE WERE SOME

         7  THINGS YOU COULD DO AND SOME THINGS YOU COULDN'T DO?

         8  A.   THAT'S CORRECT.

         9  Q.   AND WHAT YOU TOLD ME, I THINK, A MINUTE AGO IS THAT

        10  ONE OF THE THINGS THAT YOU SAID THEY COULD DO WAS THEY

        11  COULD ADD BROWSER CHOICE BEFORE THE WINDOWS WELCOME

        12  SCREEN; CORRECT?

        13  A.   THAT IS CORRECT.

        14  Q.   WHAT DID YOU TELL THEM THEY COULD NOT DO?

        15  A.   I TOLD THEM THEY COULD NOT ALTER THE WELCOME SCREEN

        16  CODE ITSELF AND INJECT THEIR OWN ISP PROCESS IN THERE,

        17  THEIR OWN INTERNET SIGNUP PROCESS IN THERE, OR ANY BROWSER

        18  THING IN THERE, BECAUSE WE WANTED TO KEEP THIS INTACT.

        19  AND AS I PROBABLY EXPLAINED BEFORE, THAT SOME OF THESE

        20  REASONS WERE TECHNICAL REASONS, AND SOME OF THEM--IMAGINE

        21  THIS WAS MAY--WE WERE SIX WEEK WEEKS AWAY FROM FINAL

        22  CODE--SORRY--WE WERE AROUND TWO WEEKS OR THREE WEEKS AWAY

        23  FROM FINAL WINDOWS CODE, AND SIX OR SEVEN WEEKS AWAY FROM

        24  SHIPPING IT.

        25           SO I THOUGHT, YOU KNOW, THAT THIS WAS PROBABLY
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         1  NOT THE RIGHT REQUEST AT THE RIGHT TIME.

         2  Q.   WELL, SIR, YOU WERE GOING TO ALLOW THEM TO INSERT,

         3  ACCORDING TO YOUR TESTIMONY, THIS BROWSER CHOICE BEFORE

         4  THE WINDOWS WELCOME SCREEN; CORRECT?

         5  A.   YOU'RE TOTALLY CORRECT.

         6  Q.   AND IF THEY WERE TO PUT THE CHOICE OF BROWSERS AFTER

         7  THE WINDOWS WELCOME SCREEN, THAT IS SOMETHING THAT THEY

         8  WOULD HAVE TO DO; CORRECT?

         9  A.   I'M NOT FOLLOWING YOU TOTALLY BECAUSE, AS YOU

        10  PROBABLY KNOW, THE USER--OKAY, I HAVE TO ANSWER THIS

        11  QUESTION, AND I CAN ONLY SAY YES OR NO BECAUSE THIS IS

        12  TECHNICALLY COMPLICATED BECAUSE I THINK THE QUESTION ISN'T

        13  SUPER PRECISE.  WHEN YOU SAY THE--

        14  Q.   IF YOU DON'T UNDERSTAND THE QUESTION, I WILL MAKE IT

        15  MORE PRECISE.

        16  A.   PLEASE DO.

        17           THE COURT:  MR. BOIES, IF YOU WANT TO REALLY

        18  PURSUE THIS, WHY DON'T WE PUT THE TAPE ON AND LET HIM STOP

        19  IT AT EACH POINT AT WHICH HE IS SPEAKING OF AS BEING A

        20  POINT AT WHICH GATEWAY WOULD HAVE BEEN PERMITTED TO OFFER

        21  A BROWSER CHOICE.

        22           MR. BOIES:  OKAY.  WE COULD DO THAT.

        23           THE COURT:  I THINK WE ARE HAVING A SEMANTIC

        24  PROBLEM HERE.

        25           THE WITNESS:  THAT'S EXACTLY WHAT I BELIEVE, TOO.
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         1  I'M SORRY.

         2           THE COURT:  PERFECTLY ALL RIGHT.

         3           MR. BOIES:  IF WE COULD GET THEIR TAPE RUNNING IN

         4  AN EFFECTIVE WAY TO DO THAT.  MY ONLY CONCERN IS HOW LONG

         5  IT WILL TAKE TO DO THAT.

         6           THE COURT:  WELL, WE COULD DEFER TO IT TO ANOTHER

         7  TIME.

         8           MR. BOIES:  WHY DON'T WE DEFER THAT.  LET ME SEE

         9  IF I CAN ASK A SIMPLE QUESTION.  AND IF THE ANSWER IS

        10  COMPLEX, I WILL SIMPLY ABANDON THE SUBJECT.

        11           THE COURT:  OKAY.

        12  BY MR. BOIES:

        13  Q.   GATEWAY WAS PERMITTED, ACCORDING TO YOU, TO GIVE

        14  USERS A CHOICE OF BROWSERS BEFORE THE WINDOWS WELCOME

        15  SCREEN, BUT NOT DURING THE WINDOWS WELCOME SCREEN PROCESS;

        16  CORRECT?

        17  A.   THAT IS CORRECT.

        18  Q.   AND DID YOU BELIEVE THAT IT WAS COMPLEX, FROM A

        19  TECHNOLOGICAL STANDPOINT, FOR GATEWAY TO GIVE USERS A

        20  CHOICE OF BROWSERS DURING THE WINDOWS WELCOME SCREEN

        21  SEQUENCE?

        22  A.   I'M THE WRONG GUY TO SAY YES OR NO TO THAT.

        23  Q.   OKAY.

        24  A.   BUT LET ME OFFER ONE EXPLANATION.  WE HAD DECIDED

        25  THAT WE WOULDN'T LET ANYBODY CHANGE THAT CODE, SO THE
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         1  ANSWER IS NOT WAS IT TECHNICALLY GOOD OR BAD.  WE JUST

         2  DECIDED THAT WE DIDN'T WANT ANYBODY TO CHANGE THIS CODE.

         3           THE COURT:  WAS THIS FOR ADVERTISING PURPOSES?

         4  YOU SIMPLY WANTED THE MICROSOFT LOGO TO SIT THERE AND

         5  STARE THE USER IN THE FACE FOR A GIVEN PERIOD OF TIME, AND

         6  YOU DIDN'T WANT ANY OTHER DISTRACTING MATERIALS?  IS THAT

         7  A REASON?

         8           THE WITNESS:  YEAH, I MEAN--

         9           THE COURT:  BECAUSE IT MAKES SENSE TO ME IF THAT

        10  WERE A REASON.

        11           THE WITNESS:  YEAH, I MEAN, WE BASICALLY WANTED

        12  THEM TO EXPERIENCE THIS PIECE OF CODE LIKE WE DESIGNED IT.

        13  YOUR HONOR, I'M UNSURE IF THERE IS A MICROSOFT LOGO IN

        14  THAT WELCOME SCREEN, OUT OF MY HEAD.  I JUST DON'T KNOW

        15  THAT.

        16           THE COURT:  I THOUGHT THE WELCOME SCREEN WAS WHAT

        17  THE NARRATOR DESCRIBED AS THE SPLASH SCREEN.

        18           THE WITNESS:  NO.

        19           THE COURT:  WHERE YOUR FLAG COMES UP.

        20           THE WITNESS:  NO.  THE WELCOME SCREEN COMES

        21  UP--THE WELCOME SCREEN YOU SAW A COUPLE OF TIMES WAS

        22  CLICKED AWAY BY THE NARRATOR BECAUSE WE DIDN'T GET INTO

        23  THAT SOFTWARE MODULE AT ALL.  AND MAYBE IT'S THE RIGHT

        24  THING TO SHOW THIS ON THE SCREEN, AND MAYBE IT IS THE BEST

        25  THING TO SHOW THIS WITH A NORMAL COMPUTER.
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         1           THE COURT:  ALL RIGHT.  OKAY.

         2           MR. BOIES:  LET ME SEE IF I CAN WORK OUT WITH

         3  COUNSEL FOR MICROSOFT AN EFFECTIVE WAY TO DO THAT TOMORROW

         4  MORNING.

         5           THE COURT:  OKAY.

         6           MR. BOIES:  LET ME GO ON TO A DIFFERENT SUBJECT

         7  RIGHT NOW.

         8           THE COURT:  SURE.

         9           MR. BOIES:  AND SORT OF APPROACHES THE SAME POINT

        10  A DIFFERENT WAY.

        11  BY MR. BOIES:

        12  Q.   WHEN AN OEM HAS AN ALTERNATIVE ISP SIGNUP PROCESS, IT

        13  IS PERMITTED TO PUT INTO THAT PROCESS ADVERTISING OR

        14  PRODUCT PROMOTIONS IN THE FORM OF ICONS FOR VARIOUS ISP'S;

        15  CORRECT?

        16  A.   I BELIEVE WE ALLOW THEM TO SHOW THE COMPANY NAME AND,

        17  I BELIEVE, THE LOGO BECAUSE YOU SAW THAT IN THE COMPAQ

        18  DEMONSTRATION, AND AOL CAME UP AND SO ON.

        19  Q.   RIGHT.  AT THAT TIME, RIGHT THEN AT THAT SAME TIME,

        20  WOULD THEY BE PERMITTED TO FEATURE A BROWSER, A NETSCAPE

        21  BROWSER?

        22  A.   MY ANSWER TO THAT IS NO, BECAUSE NETSCAPE IS NOT AN

        23  ISP, AND WE BASICALLY ALLOWED THEM TO REPLACE THE--YOU CAN

        24  SAY NOT REPLACE, BUT TO ADD AN INTERNET SIGNUP MODULE IN

        25  FRONT OF THE WELCOME SCREEN.
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         1           AND I DON'T KNOW WHAT A BROWSER HAS TO DO WITH

         2  NETSCAPE AT THAT POINT IN TIME.

         3  Q.   WELL, YOU KNOW NETSCAPE IS A BROWSER?

         4  A.   I KNOW THAT NETSCAPE IS A BROWSER.

         5           THE WITNESS:  BUT I'M TRYING TO MAKE IT CLEAR TO

         6  YOUR HONOR THAT THEY'RE NOT AN INTERNET SERVICE PROVIDER.

         7  I'M AT A LOSS HERE.

         8  BY MR. BOIES:

         9  Q.   WELL, LET ME TRY TO PUT IT DIRECTLY TO YOU, SIR.

        10           ONE OF THE THINGS THAT MICROSOFT WANTED TO DO WAS

        11  IT WANTED TO PROMOTE ITS BROWSER RATHER THAN NETSCAPE'S

        12  BROWSER; CORRECT?

        13  A.   I DO NOT THINK THAT THAT HAS ANYTHING TO DO--THE

        14  ANSWER IS NO, BECAUSE THE OEM WAS IN FULL CONTROL OF THAT

        15  CODE.  AND I DO NOT BELIEVE THAT ANY OEM PUT INTO THAT ISP

        16  SIGNUP SEQUENCE OR REGISTRATION SEQUENCE ANY NOTICE OF THE

        17  MICROSOFT BROWSER OR ANY OTHER BROWSER.  AT LEAST, I

        18  PERSONALLY HAVE NEVER SEEN THAT.

        19  Q.   MAYBE THE WAY TO APPROACH IT IS THIS WAY:  LET ME ASK

        20  YOU TO--DID I GIVE YOU THE GOVERNMENT EXHIBIT 1195, THE

        21  PACKARD-BELL DOCUMENT?

        22           THE COURT:  YES.

        23           THE WITNESS:  YES.

        24  BY MR. BOIES:

        25  Q.   LET ME ASK YOU TO GO TO THE FOURTH PAGE OF THAT
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         1  DOCUMENT, THE ONE THAT BEARS NUMBER 3852 IN THE BOTTOM

         2  RIGHT-HAND CORNER.

         3  A.   113852?

         4  Q.   YES.

         5  A.   I'M ON THAT PAGE.

         6  Q.   DO YOU SEE THE SECOND BULLET THERE, IT SAYS

         7  "ALTERNATIVE ISP SIGNUP PROCESS"?  DO YOU SEE THAT?

         8  A.   THE SECOND BULLET FROM THE TOP--FROM THE TOP THIS

         9  TIME?

        10  Q.   YES.

        11  A.   LAST TIME WE DID FROM THE BOTTOM.

        12           ALL RIGHT.

        13  Q.   DO YOU SEE IT, SIR?

        14  A.   I SEE THAT.

        15  Q.   IT SAYS, "ALTERNATIVE ISP SIGNUP PROCESS SHALL

        16  CONTAIN NO THIRD-PARTY ADVERTISING OR PRODUCT PROMOTIONS

        17  OTHER THAN THOSE FROM PACKARD-BELL, PACKARD-BELL

        18  SUBSIDIARY BRANDS, OR THE ISP BEING SIGNED UP"; CORRECT?

        19  A.   THAT IS CORRECT.

        20  Q.   AND WAS THAT THERE, IN PART, TO PREVENT THE OEM FROM

        21  INCLUDING SOMETHING THAT FEATURED THE NETSCAPE NAVIGATOR?

        22  A.   THE ANSWER IS CORRECT BECAUSE WE PRECLUDED THE OEM'S

        23  FROM ADVERTISING OF ANY COMPANY, OR PROMOTION OF ANY

        24  COMPANY, EXCEPT THEIR OWN BRAND OR THEIR SUBSIDIARY BRANDS

        25  OR THE ISP THEY HAD A CONTRACT WITH.
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         1  Q.   AND IS IT FAIR TO SAY, SIR, THAT ONE OF THE THINGS

         2  THAT MICROSOFT WAS CONCERNED ABOUT IN PUTTING IN THIS

         3  PROVISION WAS IF THIS PROVISION WERE NOT IN, OEM'S WOULD

         4  ADVERTISE OR PROMOTE THE NETSCAPE NAVIGATOR?

         5  A.   THE PROVISION WAS PUT IN SO THAT NO ADVERTISING FROM

         6  ANY COMPANY WAS, DURING THIS PROCESS, DISCOVERED.

         7  Q.   YOU'RE OBVIOUSLY ALLOWING PACKARD-BELL AND

         8  HEWLETT-PACKARD AND COMPAQ AND THE OTHER PEOPLE TO

         9  ADVERTISE THEMSELVES AND TO THEIR SUBSIDIARIES AND TO

        10  ADVERTISE WHATEVER ISP'S THEY PICK; RIGHT?

        11  A.   I THINK I SAID THAT BEFORE.

        12  Q.   OKAY.  AND WHY, IF YOU ALLOW THEM TO ADVERTISE ALL OF

        13  THOSE COMPANIES, ALL OF THOSE DIFFERENT COMPANIES, PERHAPS

        14  HUNDREDS OF COMPANIES, DO YOU NOT ALLOW THEM TO ADVERTISE

        15  OR PROMOTE ALTERNATIVE BROWSERS?

        16  A.   WE DECIDED THAT THIS WAS AN INTERNET SIGNUP PROCESS

        17  MODULE.  AND WE BELIEVED FIRMLY THAT THE INTERNET SIGNUP

        18  PROCESS IN THAT PARTICULAR CASE SHOULD NOT BE INTERRUPTED

        19  BY ANY ADVERTISING.

        20           AND AGAIN, I THINK I TESTIFIED BEFORE, WHEN

        21  GATEWAY ASKED ME TO CHANGE THAT AND SAID, "CAN WE SOMEHOW

        22  OFFER BROWSER CHOICE," I VERBALLY SAID I WOULD NOT OBJECT

        23  TO THAT.

        24  Q.   WHO DID YOU SAY THAT TO, SIR?

        25  A.   I BELIEVE I SAID THIS TO JIM COLLAS ON THE TELEPHONE

                                                           80

         1  CALL IN EARLY MAY.  IT MIGHT HAVE BEEN LATE APRIL, BUT I

         2  BELIEVE IT WAS EARLY MAY.

         3  Q.   DID YOU KEEP ANY RECORD OF THAT?

         4  A.   I DID NOT.

         5           AND HE NEVER CAME BACK AND ASKED AGAIN.

         6  Q.   AND YOU DIDN'T MENTION IT IN YOUR DEPOSITION ON

         7  SEPTEMBER 9, 1998, DID YOU, SIR?

         8  A.   I DID NOT.

         9  Q.   INDEED, YOU WERE ASKED ABOUT OEM'S ASKING FOR

        10  EXCEPTIONS FROM THE "WINDOWS EXPERIENCE" GUIDELINES, WERE

        11  YOU NOT?

        12  A.   NO, LET ME--CAN YOU TELL ME AGAIN WHAT DEPOSITION ARE

        13  YOU TALKING ABOUT?

        14           MR. BOIES:  MAY THE WITNESS BE SHOWN A COPY OF

        15  HIS DEPOSITION DATED SEPTEMBER 9, 1998.

        16           (DOCUMENT HANDED TO THE WITNESS.)

        17           THE WITNESS:  AND WHAT PAGE ARE YOU ON, PLEASE?

        18  BY MR. BOIES:

        19  Q.   WELL, LET ME ASK YOU TO LOOK AT PAGE 16.  YOU MAY

        20  WANT TO LOOK AT PAGE 15 FOR CONTEXT.

        21           I'M PARTICULARLY INTERESTED IN THE QUESTION AND

        22  ANSWER AT LINES 4 THROUGH 8, WHERE IT SAYS, (READING):

        23                "QUESTION:  WHAT DID YOU SAY TO GATEWAY?

        24                ANSWER:  I MEAN, GATEWAY ASKED ME PERSONALLY

        25           IF THEY COULD CHANGE CERTAIN THINGS IN THE BOOT
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         1           SEQUENCE, AND I SAID NO.  WE BELIEVE WE HAVE A

         2           COPYRIGHT.

         3                QUESTION:  WHEN DID GATEWAY ASK YOU ABOUT

         4           CHANGING CERTAIN THINGS IN THE BOOT SEQUENCE?

         5                ANSWER:  THAT WAS IN SPRING OF THIS YEAR.  I

         6           WOULDN'T BE A HUNDRED PERCENT SURE IF IT WAS IN

         7           APRIL OR BEGINNING OF MAY OR SOMETHING LIKE

         8           THAT."

         9           DO YOU SEE THAT, SIR?

        10  A.   I SEE THAT.

        11  Q.   NOW, WHEN YOU GAVE YOUR DEPOSITION, I TAKE IT THIS

        12  WAS A TRUTHFUL ANSWER?

        13  A.   YEAH, I BELIEVE IT WAS.

        14  Q.   AND YOU DIDN'T MAKE ANY MENTION THERE OF GATEWAY

        15  ASKING YOU TO CHANGE THE BOOT SEQUENCE, AND YOU'RE SAYING,

        16  "WELL, YOU COULD DO SOME THINGS, BUT YOU COULDN'T DO OTHER

        17  THINGS.  YOU COULD PUT IT IN HERE, BUT YOU COULDN'T PUT IT

        18  IN THERE."  YOU JUST SAID "NO"; CORRECT, SIR?

        19  A.   I WOULD HAVE TO READ THIS A LITTLE BIT FURTHER.

        20           (WITNESS REVIEWS DOCUMENT.)

        21  A.   I BELIEVE THAT MY TESTIMONY HERE IS VERY ACCURATE,

        22  AND THAT PARTICULAR PORTION YOU HAVE MIGHT BE MISLEADING,

        23  BECAUSE WHEN YOU LOOK A LITTLE BIT FURTHER ON PAGE 17 AND

        24  18--AND I'M ON PAGE 17.

        25  Q.   GET THE WHOLE PAGE 17 UP THERE.
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         1  A.   ON THE BOTTOM WHERE IT SAYS, (READING):

         2                ANSWER:  I BELIEVE THE REQUEST FROM GATEWAY

         3           WAS THAT THEY WANTED TO SIGNIFICANTLY CHANGE THE

         4           INITIAL BOOT SEQUENCE FOR WINDOWS 98.  AND I

         5           BELIEVE WE GAVE THEM SOME INFORMATION HOW THEY

         6           COULD DO IT AND WHICH WE FELT COMFORTABLE WITH."

         7           AND I'M REFERRING HERE TO, BASICALLY, GIVING THEM

         8  THE INFORMATION TO DO THIS IN SUCH A WAY LIKE YOU HAVE

         9  SEEN IN THE COMPAQ SIGNUP PROCESS TODAY.

        10  Q.   YES.

        11  A.   AND THEY DECIDED THEY DIDN'T LIKE THAT, AND I BELIEVE

        12  THEY SHOWED US A PROTOTYPE, AND I THINK I PERSONALLY SAW

        13  ONE OF A NEW BOOT SEQUENCE WHICH THEY HAD PROGRAMMED, AND

        14  WE BASICALLY TOLD THEM THAT THEY COULDN'T DO IT BECAUSE

        15  THEY HAD INSERTED THE CODE INTO THAT WELCOME MODULE.

        16  Q.   BUT THIS DOESN'T HAVE ANYTHING TO DO WITH THE

        17  BROWSER, DOES IT, SIR?  THE ANSWER THAT YOU'RE POINTING TO

        18  HERE.

        19  A.   NO, AND I DON'T THINK ANYBODY IN THAT DEPOSITION

        20  ASKED ME ABOUT THAT.

        21  Q.   YOU DON'T THINK ANYBODY EVER ASKED YOU ABOUT A

        22  BROWSER FROM GATEWAY?

        23  A.   LET ME REPHRASE MY ANSWER.  I DO NOT RECALL, AS I'M

        24  SITTING HERE, THAT ANYBODY IN THAT DEPOSITION ASKED ME IF

        25  WE TALKED ABOUT THAT.
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         1  Q.   GATEWAY ASKED YOU TO ALLOW THEM TO DO THINGS WITH

         2  RESPECT TO THE BROWSER, AND YOU SAID NO; CORRECT, SIR?

         3  A.   THAT IS INCORRECT.

         4  Q.   OKAY.  AND JUST SO WE ARE CLEAR, WE ARE TALKING ABOUT

         5  1998?

         6  A.   WE ARE TALKING ABOUT, I WOULD THINK, EARLY MAY OF

         7  1998.

         8  Q.   NOW, I JUST WANT TO BE SURE THAT BY REFERRING TO

         9  EARLY MAY YOU DON'T HAVE SOMETHING IN MIND.

        10           DID GATEWAY ASK YOU TO DO SOMETHING WITH A

        11  BROWSER IN APRIL OR JUNE OF 1998 THAT YOU SAID NO TO?

        12  A.   AS I RECALL IT, WE ONLY DISCUSSED THIS ONCE IN ONE

        13  PHONE CALL.

        14           AND AGAIN, THIS PHONE CALL COULD HAVE BEEN, AS I

        15  TRIED TO EXPLAIN TO YOU, IN END OF APRIL OR IN EARLY MAY,

        16  AND I THINK MY DEPOSITION HERE SAYS SPRING, BUT I DO NOT

        17  RECALL THAT WE EVER DISCUSSED THAT SUBJECT AGAIN.

        18  Q.   AND WHEN YOU TESTIFIED ABOUT THIS IN YOUR DEPOSITION,

        19  YOU TOLD THEM THAT YOU--YOU TOLD THE PERSON ASKING YOU

        20  QUESTIONS THAT YOU TOLD GATEWAY THAT THEY COULD NOT DO

        21  WHAT THEY WANTED TO DO; CORRECT?

        22  A.   I BELIEVE THAT IS A MISLEADING--THE ANSWER IS NO

        23  BECAUSE I BELIEVE WHEN WE TALKED ABOUT THIS A LITTLE BIT

        24  FURTHER ON PAGE 17 AND 18, IT IS VERY CLEAR THAT I TOLD

        25  THEM THAT THEY COULD DO CERTAIN THINGS AND THAT THEY
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         1  COULDN'T DO OTHER THINGS.

         2  Q.   THEY COULDN'T DO WHAT THEY WANTED TO DO; CORRECT?

         3  A.   LET ME--THAT IS TRUE.  THEY WANTED TO CHANGE THE

         4  WELCOME SCREEN MODULE, WHICH WE DIDN'T ALLOW ANY OTHER OEM

         5  TO CHANGE EITHER.

         6           SO, WE WERE VERY CLEAR IN OUR ANSWER TO GATEWAY.

         7  THAT WAS WHAT WAS MEANT HERE.  IT'S NOT EXPRESSED AS HE

         8  SAID, BUT I'M THE PERSON, YOU KNOW, WHO HAS TALKED TO

         9  THESE PEOPLE SEVERAL TIMES, AND WE HAVE TALKED ABOUT THIS

        10  IN PARTICULAR.  AND, I MEAN, I BELIEVE I KNOW BEST ON THE

        11  SUBJECT.

        12  Q.   DID GATEWAY, IN ADDITION TO YOUR TELEPHONE CALL, SEND

        13  YOU ANYTHING IN WRITING ABOUT DESIRING TO OFFER A CHOICE

        14  OF BROWSERS?

        15  A.   I ASSUME AT THIS POINT IN TIME THAT WITH "YOU," YOU

        16  MEAN ME PERSONALLY?

        17  Q.   WELL, LET ME SAY MICROSOFT THAT YOU HAD KNOWLEDGE OF.

        18  I UNDERSTAND THAT YOU ARE VICE PRESIDENT, YOU GOT A LOT OF

        19  PEOPLE TO REPORT TO YOU.

        20  A.   YEAH.

        21  Q.   BUT WHAT I REALLY WANT TO DO IS TEST YOUR KNOWLEDGE

        22  OF WHAT WAS HAPPENING AT MICROSOFT.

        23  A.   AS I SIT HERE, I DO NOT RECALL THAT THEY PUT THIS

        24  REQUEST FOR PUTTING A BROWSER INTO THAT PARTICULAR MODULE

        25  WE JUST DISCUSSED, WHICH MEANS THE MODULE WHICH ENDS
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         1  BEFORE THE WELCOME SCREEN COMES UP.  I CAN'T RECALL THAT.

         2  Q.   OKAY.  LET ME ASK YOU TO LOOK FIRST AT GOVERNMENT

         3  EXHIBIT 319 THAT'S ALREADY IN EVIDENCE.

         4  A.   CAN WE DO THIS IN OPEN COURT BECAUSE IT SAYS HIGHLY

         5  CONFIDENTIAL, PURSUANT TO PROTECTIVE ORDER?  I'M JUST

         6  ASKING THE QUESTION.

         7           THE COURT:  IT'S MY ORDER, AND WE COULD DO IT.

         8           THE WITNESS:  I BELIEVE THAT, YOUR HONOR, BUT I

         9  JUST WANTED TO MAKE COUNSEL AWARE THAT THIS IS STAMPED.

        10           THE COURT:  OKAY.

        11           MR. BOIES:  THIS IS, AS YOU PUT IT, CONFIDENTIAL

        12  GATEWAY SUMMARY OF DISCUSSIONS WITH MICROSOFT THAT TOOK

        13  PLACE ON APRIL 7, 1998.

        14  BY MR. BOIES:

        15  Q.   AND I WOULD LIKE TO DIRECT YOUR ATTENTION TO THE

        16  SECOND PARAGRAPH AT THE TOP OF THE PAGE, WHERE IT SAYS--

        17           THE COURT:  THIS COMES FROM GATEWAY'S FILES?

        18           MR. BOIES:  THIS COMES FROM GATEWAY'S FILES.

        19           AS THE COURT CAN SEE IN THE BOTTOM LEFT-HAND

        20  CORNER, IT IS HEADED "DISCUSSIONS WITH MICROSOFT APRIL 7,

        21  1998."

        22           AND IT SAYS, "WHERE CAN WE OFFER A BROWSER CHOICE

        23  IN THE STARTUP SEQUENCE?  THIS IS SOMETHING THAT WE CAN DO

        24  TECHNICALLY; NOT ALLOWED IN THE LICENSING TERMS OR OPK'S."

        25  BY MR. BOIES:
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         1  Q.   DO YOU SEE THAT, SIR?

         2  A.   I SEE THAT.

         3  Q.   WERE YOU AWARE IN OR ABOUT APRIL OF 1998 THAT GATEWAY

         4  WANTED TO OFFER A BROWSER CHOICE IN THE STARTUP SEQUENCE?

         5  A.   NO.  MY BEST RECOLLECTION IS THAT I WAS PERSONALLY

         6  AWARE OF THAT--MADE AWARE OF THAT IN THAT MAY PHONE CALL

         7  WITH JIM COLLAS.  BUT AGAIN, I OFFERED YOU THAT THIS COULD

         8  HAVE BEEN AT THE END OF APRIL.

         9  Q.   NOW, THE NEXT LINE GATEWAY SAYS, "WE WANT THE

        10  POTENTIAL TO OFFER THIS CHOICE BEFORE THE WELCOME SCREEN."

        11           DO YOU SEE THAT?

        12  A.   I SEE THAT.

        13  Q.   AND THE NEXT LINE SAYS, "WE ARE CONCERNED THAT THE

        14  INSTALLATION OF THE FULL MS PRODUCT, INCLUDING CHANNELS,

        15  RESULTS IN A MUCH SLOWER SYSTEM PERFORMANCE IF THE

        16  CUSTOMER CHOOSES AN ALTERNATIVE BROWSER AFTER FULL

        17  INSTALLATION ON IE 4."

        18           DO YOU SEE THAT?

        19  A.   I SEE THAT.

        20  Q.   WERE YOU AWARE IN APRIL OF 1998 THAT GATEWAY HAD TOLD

        21  MICROSOFT THAT GATEWAY WAS CONCERNED THAT THE INSTALLATION

        22  OF THE FULL MICROSOFT PRODUCT RESULTS IN A MUCH SLOWER

        23  SYSTEM PERFORMANCE IF THE CUSTOMER CHOOSES AN ALTERNATE

        24  BROWSER AFTER FULL INSTALLATION ON IE 4?

        25  A.   I WAS NOT AWARE OF THAT, AND I DON'T BELIEVE THIS
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         1  WOULD PROBABLY BE THE CASE IN THE FIRST PLACE.

         2  Q.   WERE YOU AWARE THAT GATEWAY HAD TOLD MICROSOFT THAT

         3  OFFERING A BROWSER CHOICE IN THE STARTUP SEQUENCE WAS

         4  SOMETHING THAT GATEWAY COULD DO TECHNICALLY?

         5  A.   I WAS AWARE OF THAT DURING THAT PHONE CALL WITH JIM

         6  COLLAS, THAT WHEN HE ASKED, I ASSUMED THAT THEY COULD

         7  TECHNICALLY DO THAT, BECAUSE JIM COLLAS WAS AT THAT POINT

         8  IN TIME THE PERSON IN CHARGE OF THEIR PRODUCT LINES, SO HE

         9  WAS A VERY TECHNICAL PERSON.

        10           THE COURT:  MR. BOIES, LOOKING AT THIS DOCUMENT,

        11  THE TENOR OF IT SOUNDS TO ME AS IF IT'S AN AGENDA FOR A

        12  FORTH COMING DISCUSSION RATHER THAN A SUMMARY OF ONE WHICH

        13  MAY HAVE OCCURRED.  I DON'T KNOW.

        14           MR. BOIES:  LET ME ADDRESS THAT, YOUR HONOR, BY

        15  GIVING THE WITNESS GOVERNMENT EXHIBIT 1073, AND GIVING THE

        16  COURT GOVERNMENT EXHIBIT 1073.  THAT IS A DOCUMENT THAT

        17  COMES FROM MICROSOFT'S FILES.  THIS DOCUMENT IS ALREADY IN

        18  EVIDENCE, AND IT'S AN APRIL 24, 1998, LETTER FROM GAYLE

        19  MCLAIN, OEM ACCOUNT MANAGER.

        20  BY MR. BOIES:

        21  Q.   AND THAT IS AT MICROSOFT; CORRECT, SIR?

        22  A.   THAT IS CORRECT.

        23  Q.   SO, THIS IS A LETTER FROM A MICROSOFT PERSON TO JIM

        24  VON HOLLE, DIRECTOR OF SOFTWARE AT GATEWAY, DATED APRIL

        25  24, 1998.
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         1           IT ALSO BEARS THE DISCUSSIONS WITH MICROSOFT ON

         2  APRIL 7, 1998, STATEMENT.  AND IT ALSO, IF YOU GO NOW TO

         3  THE SECOND PAGE, AT THE BOTTOM WHERE IT SAYS "INTERNET

         4  BROWSERS," AND THERE ARE THE INITIALS "GW," AND THAT'S AN

         5  ABBREVIATION FOR GATEWAY; CORRECT, MR. KEMPIN?

         6  A.   THAT IS CORRECT.

         7  Q.   AND IT SAYS, "GATEWAY, DASH, WHEN CAN WE OFFER A

         8  BROWSER CHOICE IN THE STARTUP SEQUENCE?"  AND THEN GOES

         9  ON, "THIS IS SOMETHING THAT WE COULD DO; TECHNICALLY NOT

        10  ALLOWED IN LICENSING TERMS."

        11  A.   THAT IS CORRECT.

        12  Q.   NOW, WAS GATEWAY GIVEN THE PERMISSION TO OFFER A

        13  BROWSER CHOICE?

        14  A.   YES.

        15  Q.   NOW, ON THIS NEXT PAGE OF THE LETTER IT SAYS "GW,"

        16  WHICH AGAIN MEANS GATEWAY, "DASH, NEED TO BE ABLE TO

        17  REMOVE ICONS IF THE CUSTOMER DOES NOT CHOOSE THOSE

        18  OPTIONS.  WE WANT TO REMOVE AS MUCH CLUTTER FROM THE

        19  SCREEN AS POSSIBLE."

        20           DO YOU SEE THAT?

        21  A.   I SEE THAT.

        22  Q.   WAS GATEWAY GIVEN THE PERMISSION TO REMOVE ICONS IF

        23  THE CUSTOMER DID NOT CHOOSE THOSE OPTIONS?

        24  A.   I HONESTLY DON'T KNOW.

        25           I WANT TO MAKE YOU AWARE FOR A SECOND THAT WE DO
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         1  NOT MISCHARACTERIZE THIS DOCUMENT BECAUSE IT BASICALLY

         2  SAYS HERE ON PAGE NUMBER TWO "PHILOSOPHICAL FEEDBACK AND

         3  STATUS," WHICH SEEMS TO INDICATE TO ME THAT WE WERE

         4  NEGOTIATING ACTIVELY WITH GATEWAY TO FIND A SOLUTION;

         5  MEANING, TO FIGURE OUT WHERE WE COULD BALANCE THEIR

         6  REQUEST WITH WHAT WE WERE TRYING TO ACCOMPLISH.

         7  Q.   WELL, WHAT YOU HAVE HERE IS YOU HAVE A SERIES OF

         8  POSITIONS, A POSITION FROM GATEWAY THAT'S HEADED "GW," AND

         9  A POSITION FROM MICROSOFT THAT'S HEADED "MS"; CORRECT,

        10  SIR?

        11  A.   THAT IS CORRECT.

        12  Q.   AND THE NEXT GATEWAY POSITION IS, "WE WANT IE TO HAVE

        13  UNINSTALL FOR AS MUCH OF THE CODE AS CAN BE REMOVED

        14  WITHOUT DISABLING THE SYSTEM."

        15           DO YOU SEE THAT?

        16  A.   I SEE THAT.

        17  Q.   AND AM I CORRECT THAT MICROSOFT DID NOT AGREE TO GIVE

        18  GATEWAY AN UNINSTALL FOR INTERNET EXPLORER?

        19  A.   THAT IS CORRECT.  WHAT ELSE WOULD YOU EXPECT?

        20  Q.   WELL, SIR, THAT IS THE QUESTION THAT WE ARE HERE TO

        21  ANSWER.  BUT FOR THE PRESENT PURPOSES, ALL I WANT TO MAKE

        22  CLEAR OF IS YOU WERE NOT PREPARED TO GIVE THEM THAT?

        23  A.   WE WERE NOT.

        24  Q.   YOU DID GIVE AN UNINSTALL FOR IE 3; CORRECT, SIR?

        25  A.   I DON'T KNOW WHAT YOU MEAN BY THAT.  I TRULY DON'T.
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         1  Q.   YOU DON'T KNOW WHAT I MEAN BY THAT?

         2  A.   WHEN YOU SAY--

         3  Q.   YOU DON'T KNOW WHAT IE 3 MEANS?

         4  A.   LET ME TRY TO SEE IF WE CAN AGREE.

         5           YOU SAID WE GAVE GATEWAY AN UNINSTALL FOR IE 3?

         6  THAT'S WHAT YOU WERE SAYING?  OR--SO I DON'T UNDERSTAND

         7  THAT.

         8  Q.   LET ME TRY TO BE CLEAR.  AND ANY TIME YOU DON'T

         9  UNDERSTAND A QUESTION, I WILL MAKE IT CLEAR.

        10  A.   YEAH.

        11  Q.   THERE IS NO UNINSTALL PROGRAM FOR IE 4 THAT MICROSOFT

        12  MAKES AVAILABLE TO ANYONE, GATEWAY OR ANYONE ELSE;

        13  CORRECT?

        14  A.   I BELIEVE THAT'S TRUE.

        15  Q.   MICROSOFT DID HAVE AN UNINSTALL PROGRAM FOR IE 3;

        16  CORRECT, SIR?

        17  A.   I BELIEVE THAT IS CORRECT BECAUSE WE ARE GIVING--WE

        18  WERE GIVING THE END USER WHO IS USING THE SYSTEM A CHOICE

        19  TO UNINSTALL WHATEVER WAS REASONABLE TO UNINSTALL IT FROM

        20  THE INTERNET EXPLORER TECHNOLOGY.

        21           BUT I WOULD LIKE TO ADD TO THAT, THERE IS SOME

        22  KIND OF--BECAUSE WE WERE TALKING ICONS, AND SO THIS IS WHY

        23  I HAVE A PROBLEM WITH IT, WHAT THIS HAS TO DO WITH ICONS.

        24  IF WE USER WANTS TO REMOVE AN ICON FROM THE WINDOWS 98

        25  SCREEN, THIS IS VERY EASY TO DO.  I HAVE DONE IT ACTUALLY
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         1  YESTERDAY, JUST TO MAKE SURE THAT IT STILL WORKS.

         2  Q.   MR. KEMPIN, JUST SO THE RECORD IS CLEAR, GATEWAY WAS

         3  TALKING BOTH ABOUT REMOVING ICONS AND UNINSTALLING CODE

         4  HERE; RIGHT, SIR?

         5  A.   THAT IS CORRECT.

         6  Q.   OKAY.  AND I WANT TO FOCUS ON BOTH OF THOSE TWO.

         7           AND WITH RESPECT TO THE ICONS, WITH RESPECT TO

         8  BOTH IE 3 AND IE 4, THE END USER HAS THE OPTION OF

         9  REMOVING THE ICON, BUT THE OEM DOES NOT; CORRECT?

        10  A.   THAT IS CORRECT.

        11  Q.   AND THE OEM COULD REMOVE THE ICON WITHOUT CAUSING ANY

        12  TECHNICAL PROBLEMS FOR MICROSOFT OR FOR THE FUNCTIONING OF

        13  THE OPERATING SYSTEM; CORRECT, SIR?

        14  A.   THAT MIGHT BE CORRECT.  "JIM ALLCHIN" WOULD BE BETTER

        15  TO ASK.

        16  Q.   NOW, WITH RESPECT TO UNINSTALLING THE CODE, WITH

        17  RESPECT TO IE 4, THERE IS NO UNINSTALL PROGRAM; CORRECT?

        18  A.   FOR THE END USER OR FOR THE OEM?

        19  Q.   FOR ANYBODY.

        20  A.   YOU'RE CORRECT.

        21  Q.   NOW, YOU DID HAVE AN UNINSTALL PROGRAM FOR IE 3;

        22  CORRECT, SIR?

        23  A.   THAT IS CORRECT, BUT I AM PERSONALLY PROBABLY NOT

        24  TECHNICALLY ENOUGH TO UNDERSTAND WHAT WAS TRULY REMOVED.

        25  Q.   WELL, MICROSOFT WENT AROUND TELLING PEOPLE THAT YOU
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         1  COULD INSTALL AND UNINSTALL IE 3 EASILY; CORRECT, SIR?

         2  A.   I PERSONALLY HAVE NEVER DONE THAT, SO I DON'T KNOW.

         3  Q.   NO, NO, I'M NOT TALKING ABOUT WHETHER YOU HAVE DONE

         4  IT OR NOT.  I'M TALKING ABOUT WHETHER YOU KNOW WHAT

         5  MICROSOFT WAS TELLING PEOPLE.

         6  A.   I HAVE TO SAY I NEVER PAID ATTENTION TO THAT.  SO,

         7  EVEN IF WE DID THAT, WE CAN ASSUME WE DID--YOU MIGHT KNOW

         8  BETTER THAN I DO--I NEVER PAID ATTENTION TO IT.

         9  Q.   LET'S JUST MAKE IT CLEAR, MAYBE LOOKING AT GOVERNMENT

        10  EXHIBIT 352, WHICH IS ALREADY IN EVIDENCE.

        11           (DOCUMENT HANDED TO THE WITNESS.)

        12  Q.   AND AT THE VERY TOP OF THE PAGE IT SAYS, "INSTALLING

        13  AND USING INTERNET EXPLORER IS PAINLESS AND TROUBLE-FREE,

        14  EVEN WITH NETSCAPE NAVIGATOR ALSO INSTALLED."

        15           DO YOU SEE THAT?

        16  A.   I SEE THAT.

        17  Q.   AND THEN DOWN ABOUT THE MIDDLE OF THE PAGE IT SAYS,

        18  "IE UNINSTALLS EASILY."

        19  A.   I SEE THAT.

        20  Q.   IT SAYS, "IE UNINSTALLS EASILY IF YOU WANT TO USE A

        21  NEWER VERSION OR SIMPLY GET RID OF IT."

        22           DO YOU SEE THAT?

        23  A.   I SEE THAT.

        24  Q.   AND I TAKE IT YOU DON'T HAVE ANY REASON TO DOUBT THAT

        25  THAT'S A TRUTHFUL STATEMENT, DO YOU, SIR?
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         1  A.   THIS SEEMS TO BE A COPY OF OUR WEB SITE.

         2  Q.   YES.

         3  A.   AND SO THIS MUST HAVE BEEN SOMEWHERE IN THE PRODUCT,

         4  DESPITE THE FACT THAT I NEVER USED IT.  BUT, I MEAN, THERE

         5  IS A SMALL DIFFERENCE BETWEEN IE 3 AND IE 4--

         6           THE WITNESS:  AND I THINK, YOUR HONOR, YOU ARE

         7  AWARE OF THAT, THAT WE DID A LOT OF INTEGRATION WORK ON

         8  IE 4, AND THERE MAY BE SOME GOOD REASONS WHY IE 3 WAS

         9  SOMEHOW UNINSTALLABLE, AND I STILL DON'T KNOW WHAT WAS

        10  UNINSTALLABLE, AND IE 4 NO LONGER IS.

        11           THE COURT:  YOU DEVOTED A MAJOR PART OF THE LAST

        12  FIVE MINUTES ON IT.

        13           PICK AN APPROPRIATE TIME, MR. BOIES.

        14  BY MR. BOIES:

        15  Q.   NOW, WITH RESPECT TO IE 4, SIR, IE 4 ITSELF IS

        16  UNINSTALLABLE FROM WINDOWS 95; CORRECT?

        17  A.   I DON'T KNOW.  I DON'T KNOW.  I HAVE NEVER TRIED IT.

        18  I JUST DON'T KNOW.

        19  Q.   OKAY, SIR.

        20           MR. BOIES:  THIS IS A CONVENIENT TIME.

        21           THE COURT:  ALL RIGHT.  IF WE ARE STILL ON

        22  SCHEDULE, 10:00 TOMORROW MORNING.

        23           (WHEREUPON, AT 4:50 P.M., THE HEARING WAS

        24  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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