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         1                    P R O C E E D I N G S

         2           MR. WARDEN:  AS YOUR HONOR NOTED BEFORE LUNCH,

         3  OUR NEXT WITNESS IS CAMERON MYHRVOLD, AND HE WILL BE

         4  EXAMINED BY MR. HOLLEY.

         5           THE COURT:  VERY WELL.

         6           MR. BOIES:  MAY WE APPROACH THE BENCH?

         7           THE COURT:  YES.

         8           (BENCH CONFERENCE OFF THE RECORD.)

         9         CAMERON MYHRVOLD, DEFENDANT'S WITNESS, SWORN

        10           THE COURT:  GO AHEAD.

        11                      DIRECT EXAMINATION

        12  BY MR. HOLLEY:

        13  Q.   GOOD AFTERNOON, MR. MYHRVOLD.  DO YOU HAVE A COPY OF

        14  YOUR WRITTEN DIRECT TESTIMONY AS FILED WITH THE COURT

        15  BEFORE YOU, SIR?

        16  A.   YES, I DO.

        17  Q.   AND HAVE YOU HAD AN OPPORTUNITY TO REVIEW YOUR

        18  WRITTEN DIRECT TESTIMONY RECENTLY, SIR?

        19  A.   YES, I HAVE.

        20  Q.   AS A RESULT OF THAT REVIEW, MR. MYHRVOLD, ARE THERE

        21  ANY ADDITIONS OR CORRECTIONS THAT YOU WOULD LIKE TO MAKE

        22  TO YOUR WRITTEN DIRECT TESTIMONY AT THIS TIME, SIR?

        23  A.   YES, THERE ARE.  THERE ARE THREE SMALL CHANGES THAT

        24  I'D LIKE TO MAKE.

        25  Q.   OKAY.  CAN YOU TAKE THEM ONE AT A TIME, MR. MYHRVOLD.
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         1  PLEASE TELL THE COURT WHICH PARAGRAPH AND WHICH PAGE

         2  YOU'RE REFERRING TO AND WHAT THE CHANGES THAT YOU WOULD

         3  LIKE TO MAKE.

         4  A.   SURE.  ON PAGE FIVE IN PARAGRAPH 11, "I SAY, "IN

         5  PARTICULAR, I PROVIDE THE ACTUAL ISP WEB-BROWSING SOFTWARE

         6  DISTRIBUTION DATA FOR 1996, 1997, AND 1998."  THAT'S

         7  INCORRECT.  HERE IN THE TESTIMONY WE PROVIDE DISTRIBUTION

         8  DATA FOR 1996 AND 1997, SO THE REFERENCE TO 1998 SHOULD BE

         9  DELETED.

        10  Q.   OKAY.  MR. MYHRVOLD, COULD YOU TELL ME WHAT THE

        11  SECOND OF THE THREE CHANGES IS THAT YOU WOULD LIKE TO

        12  MAKE, SIR.

        13  A.   YES.  ON THE TOP OF PAGE 16, IN THE FIRST SENTENCE OF

        14  PARAGRAPH 32, THERE IS A SENTENCE BEGINNING, "HAVING MADE

        15  LITTLE PROGRESS WITH MAJOR ISP'S, MY ICU GROUP DEVELOPED A

        16  STRATEGY" AND GOES ON.  MY GROUP WAS ACTUALLY NOT NAMED

        17  ICU AT THAT PERIOD OF TIME.  SO, IF YOU DELETED ICU SO IT

        18  READS, "MY GROUP DEVELOPED STRATEGY," IT WOULD BE MORE

        19  ACCURATE.

        20  Q.   AND WHAT, MR. MYHRVOLD, IS THE THIRD OF THE THREE

        21  CHANGES THAT YOU WOULD LIKE TO MAKE TO YOUR TESTIMONY,

        22  SIR?

        23  A.   ON PAGE 21, IN PARAGRAPH 43, WE DESCRIBE A VIDEOTAPED

        24  DEMONSTRATION, WHICH WE WILL SHOW THE COURT.

        25           AND IN THE LAST SENTENCE OF PARAGRAPH 43, WE SAY
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         1  THAT WE DEMOED THIS ON WINDOWS 95.  THAT'S INCORRECT.  WE

         2  ACTUALLY DEMO IT ON WINDOWS 98.  ALTHOUGH I WOULD LIKE TO

         3  MAKE CLEAR, OF COURSE, THE REFERRAL SERVICER WAS, OF

         4  COURSE, INCORPORATED INTO WINDOWS 95.

         5  Q.   BUT IF I UNDERSTAND YOU CORRECTLY, MR. MYHRVOLD, THE

         6  INTERNET CONNECTION WIZARD THAT APPEARS ON THE

         7  DEMONSTRATION TAPE IS THE ONE ON WINDOWS 98?

         8  A.   THAT IS CORRECT.  IT IS THE ONE ON WINDOWS 98.

         9  Q.   MR. MYHRVOLD, WITH THE THREE CHANGES THAT YOU HAVE

        10  JUST DESCRIBED MADE TO YOUR TESTIMONY, DO YOU AFFIRM YOUR

        11  TESTIMONY TO BE TRUTHFUL, SIR?

        12  A.   YES, I DO.

        13  Q.   NOW, MR. MYHRVOLD, YOU MADE REFERENCE JUST NOW, AND

        14  THERE ARE REFERENCES IN YOUR WRITTEN DIRECT TESTIMONY TO A

        15  VIDEOTAPE THAT HAS BEEN MARKED FOR IDENTIFICATION AS

        16  DEFENDANT'S EXHIBIT 2166.

        17           ARE YOU FAMILIAR WITH THE CONTENTS OF THAT

        18  VIDEOTAPE, SIR?

        19  A.   YES, I AM.

        20  Q.   AND MR. MYHRVOLD, COULD YOU JUST DESCRIBE BRIEFLY TO

        21  THE COURT WHAT THE VIDEOTAPE SHOWS.

        22  A.   SURE.

        23           THIS VIDEOTAPE IS MEANT TO ILLUSTRATE WHAT A

        24  REFERRAL SERVER DOES.  I DO NOT KNOW IF THE COURT HAS HAD

        25  AN OPPORTUNITY TO SEE REFERRAL SERVERS IN ACTION, SO WE
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         1  DEMONSTRATE BOTH THE WINDOWS 98 REFERRAL SERVER AND ALSO

         2  NETSCAPE'S REFERRAL SERVER SO YOU COULD SEE WHAT THE

         3  PRODUCTS DO.

         4           AS A POINT OF COMPARISON WITH BOTH THE NETSCAPE

         5  AND MICROSOFT REFERRAL SERVER, WE ALSO SHOW WHAT IT WAS

         6  LIKE FOR A USER TO CONFIGURE INTERNET ACCESS UNDER

         7  WINDOWS 3.1.  AND THIS IS MEANT, AGAIN, SIMPLY TO

         8  ILLUSTRATE THE VALUE OF THE REFERRAL SERVERS, AND I THINK

         9  YOU WILL SEE WHETHER YOU ARE LOOKING AT THE NETSCAPE

        10  PRODUCT OR THE MICROSOFT REFERRAL SERVER, THEY'RE BOTH A

        11  DRAMATIC ADVANCE OVER WHAT USERS ENCOUNTERED IN WINDOWS

        12  3.1.

        13           THE COURT:  ALL RIGHT.

        14  BY MR. HOLLEY:

        15  Q.   MR. MYHRVOLD, IS ANY EFFORT MADE ON THE TAPE TO

        16  DEMONSTRATE THE RELATIVE PERFORMANCE OF THE NETSCAPE AND

        17  MICROSOFT REFERRAL SERVERS ON WINDOWS?

        18  A.   NO, WE DON'T MAKE ANY VALUE JUDGMENTS ABOUT WHICH

        19  REFERRAL SERVER IS BETTER.  I THINK THEY'RE BOTH GOOD, AND

        20  I THINK THEY BOTH DO THE JOB OF MAKING IT EASIER FOR USERS

        21  TO CONNECT TO THE INTERNET.

        22  Q.   MR. MYHRVOLD, WITH REGARD TO THE DEMONSTRATIONS THAT

        23  ARE CONTAINED ON THE VIDEOTAPE MARKED FOR IDENTIFICATION

        24  AS DEFENDANT'S EXHIBIT 2166, WERE THOSE DEMONSTRATIONS

        25  PREPARED AT YOUR INSTRUCTION AND UNDER YOUR GENERAL
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         1  SUPERVISION, SIR?

         2  A.   YES, THEY WERE.

         3  Q.   AND MR. MYHRVOLD, ARE YOU PREPARED TO BE

         4  CROSS-EXAMINED ABOUT THE DEMONSTRATIONS THAT APPEAR ON THE

         5  VIDEOTAPED MARKED AS DEFENDANT'S EXHIBIT 2166?

         6  A.   YES, I AM.

         7           MR. HOLLEY:  YOUR HONOR, I OFFER DEFENDANT'S

         8  EXHIBIT 2166.

         9           MR. BOIES:  NO OBJECTION, YOUR HONOR.

        10           THE COURT:  DEFENDANT'S 2166 IS ADMITTED.

        11                         (DEFENDANT'S EXHIBIT NO. 2166 WAS

        12                          ADMITTED INTO EVIDENCE.)

        13           MR. HOLLEY:  NOW, YOUR HONOR, BEFORE GOING TO THE

        14  VIDEOTAPE, I WOULD LIKE TO OFFER AT THIS TIME THOSE

        15  EXHIBITS TO MR. MYHRVOLD'S WRITTEN DIRECT TESTIMONY THAT

        16  ARE CONTAINED IN THE VOLUME THAT ACCOMPANIES THE TESTIMONY

        17  THAT HAVE NOT ALREADY BEEN ADMITTED INTO EVIDENCE.  IT IS

        18  A SHORTER LIST THAN WITH MR. ALLCHIN.  AND WITH THE

        19  COURT'S INDULGENCE, I WILL QUICKLY DESCRIBE THOSE

        20  DOCUMENTS.

        21           THE FIRST IS DEFENDANT'S EXHIBIT 144, WHICH IS AN

        22  APRIL 21ST, 1998, LETTER FROM MR. MYHRVOLD TO A GENTLEMAN

        23  NAMED LELAND THOBURN OF EARTHLINK NETWORK, INC.

        24           THE SECOND IS DEFENDANT'S EXHIBIT 846, WHICH IS A

        25  MARCH 26TH, 1997, AGREEMENT BETWEEN MICROSOFT AND
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         1  CONCENTRIC NETWORK CORPORATION.

         2           DEFENDANT'S EXHIBIT 848 IS A SEPTEMBER 13TH,

         3  1996, AGREEMENT BETWEEN MICROSOFT AND IDT CORPORATION.

         4           DEFENDANT'S EXHIBIT 849 IS A JANUARY 8TH, 1997,

         5  AGREEMENT BETWEEN MICROSOFT AND PRODIGY SERVICES

         6  CORPORATION.

         7           DEFENDANT'S EXHIBIT 1541 IS A SEPTEMBER 25, 1998,

         8  LETTER FROM MR. MYHRVOLD TO BRIAN BREWER OF MCI

         9  COMMUNICATIONS CORPORATION.

        10           DEFENDANT'S EXHIBIT 2234 IS A JULY 23, 1996,

        11  AGREEMENT BETWEEN MICROSOFT AND AT&T.

        12           DEFENDANT'S EXHIBIT 2235 IS AN AUGUST 16TH, 1996,

        13  AGREEMENT BETWEEN MICROSOFT AND EARTHLINK NETWORK,

        14  INCORPORATED.

        15           DEFENDANT'S EXHIBIT 2236 IS A MAY 17TH, 1996,

        16  AGREEMENT BETWEEN MICROSOFT AND MCI COMMUNICATIONS

        17  CORPORATION.

        18           DEFENDANT'S EXHIBIT 2237 IS A SEPTEMBER 5TH,

        19  1996, AGREEMENT BETWEEN MICROSOFT AND MINDSPRING

        20  ENTERPRISES, INC.

        21           DEFENDANT'S EXHIBIT 2238 IS A JULY 23, 1996,

        22  AGREEMENT BETWEEN MICROSOFT AND NETCOM ON-LINE

        23  COMMUNICATIONS SERVICES, INCORPORATED.

        24           DEFENDANT'S EXHIBIT 2239 IS AN AUGUST 31, 1997,

        25  AGREEMENT BETWEEN MICROSOFT AND SPRINT.
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         1           DEFENDANT'S EXHIBIT 2240 IS AN AUGUST 27TH, 1996,

         2  AGREEMENT BETWEEN MICROSOFT AND COMPUSERVE, INCORPORATED.

         3           DEFENDANT'S EXHIBIT 2241 IS THE TRANSCRIPT OF A

         4  NOVEMBER 27TH, 1998, CNN MONEYLINE NEWS HOUR WITH LOU

         5  DOBBS.

         6           DEFENDANT'S EXHIBIT 2242 IS A TABLE PREPARED

         7  UNDER MR. MYHRVOLD'S SUPERVISION ENTITLED "ACTUAL REPORTED

         8  SHIPMENTS," WHICH SHOWS WEB-BROWSING SOFTWARE SUPPLIED BY

         9  CONCENTRIC, EARTHLINK AND NETCOM, THREE OF THE ISP'S IN

        10  THE WINDOWS 95 REFERRAL SERVER.

        11           AND FINALLY, DEFENDANT'S 2260 IS A NOVEMBER 5,

        12  1996, AGREEMENT BETWEEN MICROSOFT AND A SUBSIDIARY OF

        13  UUNET IN THE UNITED KINGDOM, CALLED UUNET PIPEX.

        14           YOUR HONOR, I OFFER ALL OF THE DEFENDANTS I'VE

        15  DESCRIBED.

        16           MR. BOIES:  NO, YOUR HONOR.

        17           THE COURT:  ALL RIGHT.  DEFENDANT'S 144, 846,

        18  848, 849, 1541, 2234, 2235, 2236, 3237, 2238, 2239, 2240,

        19  2231, 2242 AND 2260 ARE ADMITTED.

        20                         (DEFENDANT'S EXHIBIT NOS. 144, 846,

        21                          848, 849, 1541, 2234, 2235, 2236,

        22                          3237, 2238, 2239, 2240, 2231, 2242

        23                          AND 2260 WERE ADMITTED INTO

        24                          EVIDENCE.)

        25           MR. HOLLEY:  YOUR HONOR, YOU WILL BE PLEASED TO
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         1  KNOW IT'S MUCH SHORTER THAN THE LAST DEMONSTRATION THAT I

         2  HAD ANYTHING TO DO WITH, BUT I WOULD LIKE TO NOW PLAY THE

         3  DEMONSTRATION THAT ACCOMPANIES MR. MYHRVOLD'S TESTIMONY,

         4  WHICH IS EXHIBIT 2166.

         5           (VIDEOTAPE DEMONSTRATION PLAYED.)

         6                "HELLO.  MY NAME IS YUSUF MEHDI.  I'M A

         7           DIRECTOR OF MARKETING IN THE PERSONAL AND

         8           BUSINESS SYSTEMS DIVISION OF THE PLATFORMS AND

         9           APPLICATIONS GROUP AT MICROSOFT.

        10                THIS DEMONSTRATION, I WILL SHOW YOU THE

        11           MICROSOFT REFERRAL SERVER AND DEMONSTRATE HOW IT

        12           MAKES INTERNET SIGNUP EASY AND FAST FOR OUR

        13           CUSTOMERS.  AS A POINT OF COMPARISON, I WILL THEN

        14           DEMONSTRATE HOW CUSTOMERS USING WINDOWS 3.1,

        15           WHICH HAS NO INTEGRATED INTERNET TECHNOLOGY,

        16           WOULD INSTALL INTERNET EXPLORER AND SIGNUP FOR

        17           THE INTERNET.

        18                I WILL THEN DEMONSTRATE THE NETSCAPE

        19           REFERRAL SERVER.

        20                TO PUT THESE DEMONSTRATIONS IN CONTEXT, IT'S

        21           IMPORTANT TO FIRST UNDERSTAND THE ROLE OF THE

        22           REFERRAL SERVER IN HELPING USERS GET CONNECTED TO

        23           THE INTERNET.

        24                THE INTERNET IS AN INFORMAL COLLECTION OF

        25           MILLIONS OF COMPUTERS LOCATED ALL AROUND THE
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         1           WORLD AND CONNECTED ELECTRONICALLY.  TODAY, THE

         2           MOST POPULAR PART OF THE INTERNET IS THE WORLD

         3           WIDE WEB, WHICH IS A SUBSET OF THE INTERNET

         4           CONSISTING OF COMPUTERS THAT HOST WEB PAGES OR

         5           DATA IN HTML FORMAT AND ACCESSIBLE VIA A URL

         6           ADDRESS.

         7                TO GET ELECTRONIC ACCESS TO THE INTERNET, A

         8           USER TYPICALLY MUST ESTABLISH AN ACCOUNT WITH AN

         9           INTERNET SERVICE PROVIDER OR A COMPANY THAT

        10           MAINTAINS AN ELECTRONIC GATEWAY TO THE INTERNET

        11           FOR THE BENEFIT OF ITS CUSTOMERS.

        12                GETTING CONNECTED TO THE INTERNET WAS, IN

        13           RECENT PAST, A CHALLENGING AND OFTEN FRUSTRATING

        14           EXERCISE.  IN ORDER TO MAKE THE PROCESS EASIER,

        15           MICROSOFT INCLUDED IN WINDOWS 95, AND NOW HAS IN

        16           WINDOWS 98, AN INTERNET REFERRAL SERVER; IN

        17           SHORT, A COMPUTER THAT HELPS A USER FIND AND

        18           EASILY ESTABLISH AN ACCOUNT WITH AN INTERNET

        19           SERVICE PROVIDER.

        20                I WILL NOW DEMONSTRATE THE WINDOWS 98

        21           REFERRAL SERVER AND INTERNET CONNECTION WIZARD

        22           WHICH HELPS USERS SIGN UP FOR THE INTERNET

        23           SERVICE.  I'M GOING TO USE A COMPAQ ARMADA LAPTOP

        24           WITH WINDOWS 98 INSTALLED.

        25                THIS IS THE FIRST SCREEN OF WINDOWS 98,
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         1           INCLUDING THE WELCOME SCREEN.

         2                ONE OF THE KEY FEATURES OF THE WELCOME

         3           SCREEN IS THAT WE ACTUALLY PROVIDED AN EASY WAY

         4           FOR PEOPLE TO SIGN UP FOR INTERNET SERVICE WHICH

         5           IS INTEGRATED INTO THE BOOT OF THE WINDOWS 98

         6           COMPUTER.  A USER CAN CHOOSE TO SIGN UP OR TO

         7           IGNORE THE OFFER IN THE WELCOME SCREEN.

         8                AT ANY TIME, THE USER CAN CLICK ON THIS ICON

         9           TO ENTER THE SIGNUP WIZARD AND GET CONNECTED.

        10                I'LL CLICK ON THE CONNECTION WIZARD AND THEN

        11           WALK YOU THROUGH THE PROCESS OF ACTUALLY SETTING

        12           UP THE CONNECTION FOR THE INTERNET AND

        13           DEMONSTRATION HOW SIMPLE IT IS TO USE THE

        14           WINDOWS 98 REFERRAL SERVER.

        15                THE FIRST THING THAT HAPPENS IS THAT THIS

        16           LITTLE PROGRAM CALLED A WIZARD WILL GUIDE US

        17           THROUGH SETTING UP AN INTERNET CONNECTION.  I

        18           CHOOSE TO SAY THAT I WANT TO SIGN UP AND

        19           CONFIGURE `MY COMPUTER' FOR INTERNET ACCOUNT FOR

        20           THE FIRST TIME.

        21                IF THE COMPUTER HAS A MODEM THAT'S PLUGGED

        22           INTO THE PHONE LINE OR IS ON A NETWORK THAT HAS

        23           TELEPHONE ACCESS, THE WIZARD WILL DIAL INTO OUR

        24           REFERRAL SERVER.  THE REFERRAL SERVER IS,

        25           ESSENTIALLY, A WEB SITE ON A COMPUTER THAT IS
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         1           LOCATED BACK ON MICROSOFT CAMPUS.  THE REFERRAL

         2           SERVER HAS A LIST OF INTERNET SERVICE PROVIDERS

         3           THAT ARE CURRENTLY BEING OFFERED ON THE INTERNET

         4           REFERRAL SERVER AND THE OFFERS FROM THOSE

         5           COMPANIES FOR INTERNET ACCESS.

         6                NOW, ONE OF THE REALLY FANTASTIC THINGS HERE

         7           IS THAT ALL OF THE SOFTWARE TO CONNECT TO THE

         8           INTERNET IS ALREADY INSTALLED AS PART OF

         9           WINDOWS 98, SO THE USER DOES NOT HAVE TO DO

        10           ANYTHING SPECIAL TO SET UP OR INSTALL SOFTWARE TO

        11           CONNECT TO THE INTERNET.

        12                LATER, I'M GOING TO GIVE A DEMONSTRATION OF

        13           THE WINDOWS 3.1 PROCESS TO SIGN UP TO THE

        14           INTERNET, AND YOU WILL SEE HOW MUCH MORE

        15           DIFFICULT AND TIME-CONSUMING IT WAS TO CONNECT TO

        16           THE INTERNET WITHOUT A REFERRAL SERVER OR

        17           INTEGRATED CONNECTION SOFTWARE.

        18                WE HAVE NOW CONNECTED TO THE INTERNET

        19           REFERRAL SERVER.  AND AS YOU SEE, WE HAVE A LIST

        20           OF SERVICE PROVIDERS:  SPRINT, SPRYNET, PRODIGY,

        21           NETCOM, EARTHLINK, AND AT&T.

        22                I'M GOING TO CHOOSE AT&T.  ONE OF THE NICE

        23           THINGS ABOUT THE AT&T OPTION IS THAT THEY HAVE A

        24           SPECIAL OFFER WHICH IS THEIR FREE 21-DAY TRIAL

        25           WITH NO BILLING INFORMATION REQUIRED.  THE
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         1           REFERRAL SERVER PROVIDES INFORMATION ABOUT AT&T'S

         2           OFFER.

         3                IF I WANTED, I COULD CHOOSE A DIFFERENT

         4           SERVICE PROVIDER LIKE EARTHLINK, FOR EXAMPLE, TO

         5           HEAR ABOUT ITS OFFERS.

         6                I'M GOING TO GO AHEAD AND CHOOSE AT&T AND

         7           CLICK NEXT.

         8                THEN I WILL ENTER MY PERSONAL INFORMATION.

         9                NOW I DIAL AT&T'S WEB SITE, AND I WILL

        10           CONNECT TO AT&T WORLDNET SERVICE.

        11                HERE I'M GIVEN INFORMATION ABOUT THE AT&T

        12           SERVICE.  AS YOU CAN SEE, THEY HAVE A NUMBER OF

        13           DIFFERENT BILLING PLANS.  I'M GOING TO CHOOSE THE

        14           FREE TRIAL OPTION.  AGAIN, I DON'T EVEN NEED TO

        15           ENTER A CREDIT CARD NUMBER.  I CAN JUST CLICK

        16           NEXT, AND IT WILL GIVE ME THE NUMBER TO DIAL IN

        17           FOR LOCAL ACCESS AND AUTOMATICALLY CONFIGURE THAT

        18           SOFTWARE.  IT GIVES ME AN E-MAIL ADDRESS AS WELL

        19           AS A PASSWORD AND A SECURITY COUNT, AND THEN THE

        20           TERMS OF AGREEMENT, WHICH I WILL ACCEPT.

        21                NOW I'M DONE.

        22                THEY GAVE ME SOME INFORMATION, MY E-MAIL

        23           DRESS, MY PASSWORD, ET CETERA.

        24                WHAT YOU SEE NOW IS THAT I EFFECTIVELY HAVE

        25           NOW CONNECTED AND SET UP AN ACCOUNT FOR THE
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         1           INTERNET, SO I'M NOW READY TO ACCESS THE

         2           INTERNET.

         3                USING THE SOFTWARE AND INTERNET CONNECTION

         4           WIZARD INCLUDED WITH WINDOWS 98, THE WHOLE

         5           PROCESS WAS VERY EASY.  IT ONLY TOOK A FEW STEPS.

         6           THE SOFTWARE TO ACCESS THE WEB WAS INCLUDED WITH

         7           WINDOWS 98.  NOW IF I CLICK ON THE IE ICON, AS

         8           YOU CAN SEE, IT WILL PULL UP THE WEB PAGE, IN

         9           THIS CASE, FOR AT&T WORLDNET.  WE'RE NOW ON THE

        10           WEB, AND FROM HERE WE COULD EXPLORE ANYWHERE ON

        11           THE INTERNET.

        12                THE ENTIRE PROCESS TOOK LESS THAN FIVE

        13           MINUTES.

        14                AS A FIRST POINT OF COMPARISON, I WILL NOW

        15           DEMONSTRATE THE INTERNET SIGNUP PROCESS USING

        16           WINDOWS 3.1.  I'M USING WINDOWS 3.1 BECAUSE IT

        17           HAS NO INTEGRATED INTERNET FUNCTIONALITY, UNLIKE

        18           WINDOWS 95 AND WINDOWS 98.

        19                THE SOFTWARE AVAILABLE TO SIGN UP THE

        20           INTERNET PRIOR TO THE RELEASE OF WINDOWS 95 IN

        21           AUGUST OF '95 WAS EXTREMELY CUMBERSOME.  EVEN

        22           WHEN USING MODERN SIGNUP SOFTWARE, WHICH IS WHAT

        23           I WILL DEMONSTRATE IN THIS EXAMPLE, THE PROCESS

        24           IS MUCH MORE DIFFICULT AND TIME-CONSUMING THAN

        25           WITH THE INTERNET SIGNUP WIZARD IN WINDOWS 98.
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         1                WE WENT TO A RETAIL STORE AND BOUGHT SEVERAL

         2           COPIES OF INTERNET CONNECTION SOFTWARE THAT RUN

         3           ON WINDOWS 3.1.  ONE EXAMPLE IS PROCOMM-PLUS.  IT

         4           COSTS ROUGHLY $150 AND COMES WITH ITS OWN

         5           PROPRIETARY BROWSER AND INTERNET ACCESS DIAL-UP

         6           SOFTWARE.

         7                IN ADDITION, I BOUGHT ANOTHER ONE CALLED

         8           `NETCOM,' WHICH IS ALSO A RETAIL PRODUCT, AND THE

         9           PRODUCT IS CALLED `NETCOMPLETE.'  IT COMES WITH A

        10           NETSCAPE NAVIGATOR BROWSER.

        11                OF COURSE, NETSCAPE PROVIDES ITS OWN

        12           SOFTWARE CALLED NETSCAPE COMMUNICATOR DELUXE.  AS

        13           YOU CAN SEE, THAT PRODUCT ALSO COMES WITH A

        14           BROWSER AND SIGNUP AVAILABLE AT RETAIL.

        15                FINALLY, MICROSOFT OFFERS A RETAIL OFFERING

        16           OF INTERNET EXPLORER PLUS THAT HAS THE WINDOWS

        17           3.1 OF INTERNET EXPLORER BROWSER TECHNOLOGY AND

        18           SOME OTHER SOFTWARE.  THIS IS A PRODUCT I'M GOING

        19           TO USE FOR THE DEMONSTRATION IN ORDER TO KEEP THE

        20           COMPARISON APPLES TO APPLES WITH WINDOWS 98.

        21                LET'S TAKE A LOOK AT THE DESKTOP.  THIS IS A

        22           PERSONAL COMPUTER RUNNING WINDOWS 3.1.  ON THE

        23           SCREEN NOW IS THE PROGRAM MANAGER DESKTOP.  AS

        24           YOU CAN SEE, IT IS MORE CLUTTERED AND MORE

        25           CUMBERSOME TO USE THAN WINDOWS 98.
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         1                TO INSTALL INTERNET SOFTWARE, USERS MUST

         2           LEARN THAT THEY MUST GO TO THE WINDOW CALLED

         3           `FILE MANAGER' AND THEN LOOK UP THE CD-ROM DRIVE

         4           TO FIND THE SETUP PROGRAM.

         5                THEN THE USER MUST IDENTIFY THE WRITE SETUP

         6           FILE, WHICH, IN THIS CASE, IS CALLED

         7           `IESETUP.EXE.'  WE DOUBLE-CLICK THAT TO INSTALL

         8           THE SOFTWARE.

         9                AND I'LL START SETUP.

        10                NOW AGAIN, THIS VERY STEP AND MANY STEPS

        11           THAT COME AFTER THIS ARE SUCH THAT ARE NOT

        12           REQUIRED IN WINDOWS 98 WITH THE EXCEPTION OF

        13           CREATING AN INTERNET ACCOUNT BECAUSE, IN FACT,

        14           THAT SOFTWARE COMES INTEGRATED WITH WINDOWS 98.

        15                AS YOU SEE, WE ARE INSTALLING A LARGE AMOUNT

        16           OF SOFTWARE, AND NOW WE BEGIN THE PROCESS OF

        17           INSTALLING THE SOFTWARE ON THE HARD DISK.

        18                I HAVE TO ACCEPT LICENSE AGREEMENT.

        19                I CHOOSE A DESTINATION FOLDER.

        20                AND THEN I'M PROMPTED TO SELECT THE

        21           COMPONENTS FOR SETTING UP INTERNET EXPLORER, AND

        22           I HAVE TO KNOW WHICH COMPONENTS THAT I WANT TO

        23           USE.  IN THIS CASE, I'M GOING TO GO AHEAD AND

        24           CHOOSE ALL OF THEM SO WE COULD SHOW YOU THE EXACT

        25           COMPARISON WITH WINDOWS 98 BECAUSE IT INCLUDES
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         1           THE FULL INTERNET-BROWSING CAPABILITY.

         2                SO, THERE ARE (SIC) A NUMBER OF

         3           CAPABILITIES.  FOR EXAMPLE, THE TCP/IP CONNECTION

         4           TO PROVIDE CONNECTIVITY OF THE INTERNET;

         5           CHANNELS; REALPLAYER FOR STREAMING MEDIA; THE

         6           JAVA VIRTUAL MACHINE.

         7                AS YOU CAN SEE, IT'S 44.2 MEGABYTES OF

         8           INFORMATION.

         9                I WILL CLICK NEXT.

        10                NOW, IT'S GOING TO TAKE A BIT OF TIME AS THE

        11           SETUP PROGRAM WILL WALK THROUGH AND SET UP EACH

        12           OF THE SOFTWARE PROGRAMS THAT COME ON THE CD.

        13                AS YOU CAN SEE, WE COMPLETED THE FIRST STEP,

        14           WHICH IS INSTALL THE INTERNET EXPLORER FILES.

        15           AND THEN WE ARE GOING TO GO AHEAD AND INSTALL THE

        16           OUTLOOK EXPRESS COMPONENTS.

        17                AS YOU CAN SEE, WE ARE MAKING PROGRESS,

        18           ALBEIT A LITTLE BIT SLOWLY.  WE ARE STILL

        19           INSTALLING THE VARIOUS PIECES OF SOFTWARE.

        20                THE SECOND HIGHLIGHTS A GOOD EXAMPLE OF HOW

        21           WINDOWS 98 IS A BIG ADVANTAGE OVER WINDOWS 3.1,

        22           IN THAT ALL OF THOSE STEPS ARE NOT REQUIRED UNDER

        23           WINDOWS 98.  THAT SOFTWARE IS AUTOMATICALLY

        24           INSTALLED.

        25                OKAY, SO WE'VE COMPLETED INSTALLING THOSE
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         1           FILES, AND YOU WILL SEE WE ARE PROMPTED TO

         2           INSTALL A NEW MODEM.  WHAT HAPPENS IS WINDOWS 3.1

         3           WALKS THROUGH THE PROCESS OF DETECTING THE COM

         4           PORT AND TRYING TO IDENTIFY THE MODEM.  AGAIN,

         5           EVEN THIS IS AN ADVANTAGE COMPARED TO WINDOWS 98

         6           IN THAT WINDOWS 98 WILL AUTOMATICALLY DETECT THE

         7           MODEM FOR YOU TO HAVE THAT CONFIGURED.

         8                SO, AS YOU CAN SEE HERE, WINDOWS 3.1 IS

         9           GOING TO CYCLE THROUGH EACH OF THE FOUR COM PORTS

        10           AND ATTEMPT TO IDENTIFY THE MODEM.

        11                AS YOU CAN SEE, UNFORTUNATELY, WINDOWS DID

        12           NOT DETECT MY MODEM, SO NOW IT'S GOING TO REQUIRE

        13           ME TO GO AHEAD AND SELECT IT FROM A LIST OF

        14           MODEMS.  THAT'S THE DIAL-UP YOU SEE HERE.

        15                NOW, I WOULD HAVE TO KNOW THE TYPE OF MODEM,

        16           BOTH THE MANUFACTURER AND THE MODEL NAME.  AND IN

        17           MANY CASES FOR THE NOVICE USER, THAT'S NOT EASILY

        18           UNDERSTOOD.  FOR EXAMPLE, I KNOW IT'S U.S.

        19           ROBOTICS.  AND AS YOU CAN SEE, THERE'S A GREAT

        20           NUMBER OF SPORTSTER MODEMS, AND I HAVE TO KNOW

        21           THE EXACT MODEM TO SET THAT UP CORRECTLY.  I

        22           HAPPEN TO KNOW IT'S A SPORTSTER 28.8 PCMIS MODEM,

        23           AND THEN I MANUALLY ASSIGN IT TO COM TWO.

        24                AND FINALLY, I MUST ENTER SOME INFORMATION

        25           ABOUT THE LOCATION FROM WHICH I'M DIALING, THE
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         1           AREA CODE, ET CETERA.

         2                OKAY, WE HAVE NOW SET UP THE MODEM.  WE'LL

         3           COME BACK AND CONTINUE TO COMPLETE THE

         4           INSTALLATION OF FILES FOR THE REALPLAYER AND FOR

         5           THE MICROSOFT JAVA VIRTUAL MACHINE.

         6                UPON INSTALLING THE COMPONENTS, I'M NOW

         7           PROMPTED TO REBOOT THE COMPUTER.  I WILL GO AHEAD

         8           AND REBOOT THE COMPUTER.

         9                AGAIN, DURING THE REBOOT OF THIS COMPUTER,

        10           THIS TYPE OF REBOOT PROCESS IS NOT REQUIRED FOR

        11           WINDOWS 98 TO SIGNUP FOR THE INTERNET ACCESS.  IN

        12           FACT, THUS FAR, NONE OF THE STEPS THAT WE'VE DONE

        13           HAVE BEEN REQUIRED TO ACCESS THE INTERNET ON

        14           WINDOWS 98.  ALL YOU NEED TO DO ON WINDOWS 98 IS

        15           SET UP AN INTERNET ACCOUNT.  SHORTLY WE WILL GET

        16           TO THAT SAME STAGE HERE.

        17                SO WE BOOT INTO DOS, TYPE IN `WIN.'

        18                OKAY, SO NOW WE HAVE REBOOTED.

        19                WE COME IN AND CLICK ON THE INTERNET

        20           EXPLORER ICON.  THIS WILL NOW KICK OFF THE

        21           PROCESS OF SETTING UP AN INTERNET ACCOUNT.

        22                I COME IN AND ENTER MY PHONE NUMBER, AREA

        23           CODE AND FIRST THREE LETTERS, AND THAT WILL HELP

        24           IT CONNECT TO THE SERVER AND DOWNLOAD THE LIST OF

        25           INTERNET SERVICE PROVIDERS.
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         1                SO, WE'VE CONNECTED TO THE REFERRAL SERVERS,

         2           AND IT'S DOWNLOADING THE LIST OF INTERNET SERVICE

         3           PROVIDERS IN OUR AREA.

         4                SO, AS YOU CAN SEE, WE HAVE NOW CONNECTED TO

         5           THE INTERNET REFERRAL SERVER.  I HAVE A LIST OF

         6           INTERNET SERVICE PROVIDERS FROM WHICH I COULD

         7           CHOOSE TO ENTER AN INTERNET ACCOUNT.  I'M GOING

         8           TO GO AHEAD AND STOP HERE.

         9                FROM HERE, THE SIGNUP PROCESS IS ESSENTIALLY

        10           THE SAME AS YOU SAW UNDER WINDOWS 98.  THAT

        11           PROCESS TAKES ABOUT ANOTHER FIVE MINUTES TO SET

        12           UP AN ACCOUNT AND THEN CONNECT TO THE INTERNET.

        13                SO, TO THIS POINT, WE SPENT ABOUT 13 TO 14

        14           MINUTES JUST TO INSTALL THE SOFTWARE AND

        15           CONFIGURE THE SETTINGS ON THE COMPUTER.  THAT'S

        16           IN ADDITION TO THE FIVE MINUTES OF CONNECT TIME.

        17                SO, COMPARING WINDOWS 3.1 TO WINDOWS 98,

        18           IT'S ROUGHLY THREE OR FOUR TIMES AS LONG TO SET

        19           UP AN INTERNET CONNECTION, AND THAT DOES NOT

        20           INCLUDE THE TIME THAT WAS REQUIRED TO GO OUT TO

        21           THE RETAIL STORE, PAY MONEY FOR A PRODUCT, RETURN

        22           HOME AND THEN BEGIN THE INSTALLATION.

        23                NOR DOES IT FACTOR INTO THE EQUATION THE

        24           TIME AND EFFORT AND KNOWLEDGE NEEDED TO RUN THE

        25           SETUP PROGRAM, WHICH, FOR A LARGE NUMBER OF
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         1           USERS, WOULD ACTUALLY BE CUMBERSOME AND NOT

         2           STRAIGHTFORWARD.

         3                SO, AS YOU CAN SEE, THE INTEGRATION OF

         4           INTERNET SIGNUP CAPABILITIES AND BASIC INTERNET

         5           FEATURES IN THE WINDOWS 98 IS A BIG IMPROVEMENT

         6           TO END USERS, EVEN WHEN IT COMES TO SIGNUP.

         7                NOW I WOULD LIKE TO SHOW YOU THE NETSCAPE

         8           REFERRAL SERVER AS A POINT OF COMPARISON WITH THE

         9           WINDOWS 98 REFERRAL SERVER AND WINDOWS 3.1

        10           INTERNET SIGNUP PROCESS WE HAVE JUST LOOKED AT.

        11                THIS DEMONSTRATION WILL SHOW THAT IN

        12           ADDITION TO THE INTERNET SIGNUP OPTIONS OFFERED

        13           BY OEM'S AND THOSE AVAILABLE THROUGH THE

        14           WINDOWS 98 REFERRAL SERVER, THERE ARE MANY OTHERS

        15           AVAILABLE FROM OTHER SOURCES, INCLUDING NETSCAPE.

        16                OEM'S ARE FREE TO INSTALL THE NETSCAPE

        17           REFERRAL SERVER ON ANY WINDOWS 98 COMPUTER.

        18           LET'S LOOK AGAIN AT THE WINDOWS 98 DESKTOP.

        19                AS YOU CAN SEE HERE, I HAVE A NETSCAPE

        20           ACCOUNT SETUP WHICH LINKS TO THE REFERRAL SERVER

        21           FOR NETSCAPE.  THIS ICON CAN BE PLACED IN THIS

        22           FASHION ON ANY COMPUTER BY ANY PC MANUFACTURER.

        23           THIS ICON WILL ENABLE EASY SETUP OF THE NETSCAPE

        24           SERVICE.  I CLICK ON THE ICON, AND IT BRINGS UP A

        25           WIZARD THAT WALKS THE USER THROUGH SETTING UP
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         1           INTERNET ACCESS WITH NETSCAPE COMMUNICATOR ON

         2           THIS PC.

         3                I'LL CLICK ON THIS OPTION, AND IT WALKS

         4           THROUGH SOME SCREENS EXPLAINING THE CONNECTION TO

         5           THE INTERNET, EXPLAINING WHAT AN INTERNET

         6           PROVIDER IS, HOW TO COMPARE ACCOUNT PLANS, HOW TO

         7           CREATE INTERNET ACCOUNTS, ET CETERA.

         8                ONCE I HAVE DONE THAT, I COULD TELL THAT I

         9           DO, IN FACT, WANT TO CREATE A NEW INTERNET

        10           ACCOUNT, WHICH I WILL DO HERE.  I WILL CHECK FOR

        11           THE MODEM, THEN IT ASKS IF I HAVE CALL WAITING OR

        12           IF I NEED A NUMBER TO DIAL AN OUTSIDE LINE.  NOW

        13           I ENTER THE AREA CODE, AND I CONNECT TO THE

        14           NETSCAPE REFERRAL SERVER.

        15                SO, I DIAL THE MODEM, CONNECT TO THAT

        16           SERVER, AND THEN ACCESS THE LIST OF INTERNET

        17           SERVICE PROVIDERS FROM THE NETSCAPE SITE.

        18                NOW WE'VE CONNECTED TO THE INTERNET REFERRAL

        19           SERVER.  IT HAS INSTRUCTIONS HERE ON THE STEPS

        20           REQUIRED TO WALK THROUGH, SETTING UP AN INTERNET

        21           ACCESS ACCOUNT.  NETSCAPE ASKS A FEW QUESTIONS

        22           AND TO NARROW DOWN A LIST OF INTERNET SERVICE

        23           PROVIDERS.

        24                SO, EVEN THOUGH NETSCAPE OFFERS A GREAT MANY

        25           INTERNET SERVICE PROVIDERS ON THEIR REFERRAL
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         1           SERVER, THEY USE THESE QUESTIONS TO PRESELECT A

         2           PARTICULAR INTERNET SERVICE PROVIDER.

         3                SO, FOR EXAMPLE, I WILL CLICK ON `NEXT,' AND

         4           WE'LL SEE HERE IN A SECOND IS IT WILL ASK ME SOME

         5           QUESTIONS BEFORE IT PRESENTS THE LIST OF INTERNET

         6           SERVICE PROVIDERS.  SO, FOR EXAMPLE, I CAN SAY I

         7           WANT TO HAVE LOCAL AREA ACCESS, AND THEN I WILL

         8           SAY THAT I'M IN NEW YORK AND I WANT A FLAT RATE.

         9                THEY HAVE SOME OTHER OPTIONS, BUT I WILL

        10           JUST GO AHEAD AND CLICK ON THOSE.

        11                WITH THAT CRITERIA, I'M ABLE TO GO AHEAD AND

        12           PULL UP A LIST OF SERVICE PROVIDERS.  HERE, FOR

        13           EXAMPLE, NOW IS A LIST OF THEM FOR THIS LOCATION.

        14           ALL OF THESE, INCLUDING CONCENTRIC NETWORKS,

        15           EARTHLINK, NETCOM, HAVE BEEN OFFERED IN THE

        16           WINDOWS REFERRAL SERVER ALSO.

        17                I WILL PICK NETCOM AND CLICK AGAIN.  AGAIN,

        18           IN THE SAME FASHION THAT YOU SAW UNDER

        19           WINDOWS 98, I CAN READ ABOUT THEIR OFFER, LOOK AT

        20           THEIR TERMS AND CONDITIONS, AND THEN CHOOSE THEM

        21           AS AN ISP.

        22                I'LL CHOOSE THE NUMBER.  IT AGAIN ASKS FOR

        23           AN ACCOUNT NAME.

        24                I WILL ENTER THE CREDIT CARD INFORMATION.

        25           THIS SHOULD BE THE LAST STEP, AND THEN WHAT YOU

                                                           26

         1           WILL SEE IS WE HAVE AN INTERNET ACCESS ACCOUNT.

         2                IT'S VERY SIMPLE TO USE THE NETSCAPE

         3           REFERRAL SERVER.  LIKE WINDOWS 98, NETSCAPE MAKES

         4           ACCESS TO THE INTERNET EASY FOR USERS.  IT'S A

         5           NATURAL PART OF WHAT PEOPLE DO WITH THE COMPUTER.

         6           A NETSCAPE REFERRAL SERVER WORKS JUST FINE ON

         7           WINDOWS 98.

         8                BOTH THE MICROSOFT REFERRAL SERVER AND

         9           NETSCAPE'S SIMPLY PROVIDE USERS WITH CHOICES

        10           ABOUT INTERNET SERVICE PROVIDERS THEY MIGHT WANT

        11           TO USE."

        12           MR. HOLLEY:  YOUR HONOR, THERE IS ONE QUESTION I

        13  WOULD LIKE TO ASK MR. MYHRVOLD JUST TO CLARIFY SOMETHING,

        14  UNLESS MR. BOIES OBJECTS.

        15           MR. BOIES:  I DON'T OBJECT.

        16                 CONTINUED DIRECT EXAMINATION

        17  BY MR. HOLLEY:

        18  Q.   MR. MYHRVOLD, THERE WAS A FREE-SERVICE OFFERING SHOWN

        19  ON THE VIDEOTAPE FROM AT&T.

        20           DO YOU RECALL THAT, SIR?

        21  A.   YES.  THEY CALLED THAT THEIR CLICK-AND-SURF

        22  PROMOTION.

        23  Q.   AND IS THAT PROMOTION STILL ONGOING, SIR?

        24  A.   IT IS AVAILABLE FROM OTHER ISP'S.  IT IS NOT

        25  AVAILABLE FROM AT&T.  THEY CANCELED THAT OFFER, BUT THAT
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         1  WAS A VALID OFFER WHEN WE MADE THIS VIDEOTAPE SEPTEMBER

         2  3RD OF 1998.

         3  Q.   AND WHAT DIFFERENCE WOULD THERE HAVE BEEN IN SIGNING

         4  UP FOR AT&T NOW THAT THAT PROMOTION HAS TERMINATED

         5  RELATIVE TO WHAT MR. MEHDI WAS SHOWING ON THE TAPE, SIR?

         6  A.   NOT MUCH.  THERE WOULD HAVE BEEN ONE ADDITIONAL

         7  SCREEN WHERE THEY ASKED THE USER TO INPUT A CREDIT CARD

         8  AND A BILLING ADDRESS.

         9           MR. HOLLEY:  YOUR HONOR, I TENDER THE WITNESS FOR

        10  CROSS-EXAMINATION.

        11                      CROSS-EXAMINATION

        12  BY MR. BOIES:

        13  Q.   GOOD AFTERNOON, MR. MYHRVOLD.

        14  A.   GOOD AFTERNOON, MR. BOIES.

        15  Q.   MY NAME IS DAVID BOIES, AND I REPRESENT THE UNITED

        16  STATES.

        17           WITH RESPECT TO THE VIDEO, YOU SHOWED A

        18  COMPARISON BETWEEN WINDOWS 3.1 AND WINDOWS 98.

        19           WOULD IT BE FAIR TO SAY THAT IF YOU HAD USED A

        20  COMPARISON BETWEEN WINDOWS 98 AND WINDOWS 95, THE RETAIL

        21  VERSION THAT CAME WITHOUT INTERNET CONNECTIONS, THAT THE

        22  PERFORMANCE OF WINDOWS 98 COMPARED TO WINDOWS 95 WOULD

        23  HAVE BEEN PRETTY COMPARABLE, YOU WOULD NOT HAVE HAD THE

        24  BIG CHANGES THAT YOU HAD BY USING 3.1?

        25  A.   CERTAINLY UNDER WINDOWS 95 IT WOULD HAVE BEEN EASIER
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         1  THAN UNDER WINDOWS 3.1, WHICH I THINK IS YOUR QUESTION.

         2  Q.   RIGHT.

         3           FOR EXAMPLE, A LOT OF THE THINGS THAT WINDOWS 3.1

         4  COULD NOT DO OR COULD ONLY DO SLOWLY EVEN WITH MODERN

         5  SOFTWARE, WINDOWS 95, THE ORIGINAL RETAIL VERSION WITH THE

         6  SOFTWARE THAT YOU LOADED, WOULD BE ABLE TO PERFORM THE

         7  FUNCTIONS AND PERFORM THEM MUCH FASTER; CORRECT?

         8  A.   IF I UNDERSTAND YOUR QUESTION, IT'S WHETHER TAKING A

         9  RETAIL PACKAGE LIKE WE SHOWED PROCOMM-PLUS OR ONE OF THE

        10  OTHERS AND LOADING THAT ON TO WINDOWS 95, WHETHER THAT

        11  WOULD HAVE BEEN MUCH EASIER THAN WHAT WE DID ON THE

        12  WINDOWS 3.1?

        13  Q.   I WAS THINKING THAT YOU WOULD STAY WITH WHAT YOU

        14  LOADED.

        15           YOU LOADED THE MICROSOFT PRODUCT; RIGHT?

        16  A.   YES, YES.  BUT AGAIN, THAT'S A SEPARATE RETAIL

        17  PACKAGE.

        18  Q.   RIGHT.

        19           AND WHAT I'M SAYING IS IF YOU HAD DONE EXACTLY

        20  WHAT YOU DID HERE--THAT IS, TAKEN THE RETAIL PACKAGE OF

        21  MICROSOFT AND LOADED IT ON THE ORIGINAL WINDOWS RETAIL

        22  MACHINE AS OPPOSED TO THE 3.1 IN WINDOWS 95--

        23  A.   YES.

        24  Q.   --THAT YOU WOULD HAVE GOTTEN MARKEDLY IMPROVED

        25  PERFORMANCE COMPARED TO THE WINDOWS 3.1?
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         1  A.   CERTAIN THINGS--WELL, YEAH.  CERTAINLY THINGS

         2  CERTAINLY WOULD HAVE BEEN EASIER.  THE AUTODETECTION OF

         3  THE MODEM SHOULD HAVE WORKED BECAUSE WE IMPLEMENTED

         4  PLUG-AND-PLAY, A FEATURE TO DO THAT AUTODETECTION AND

         5  CONFIGURATION OF HARDWARE.  BUT THE INSTALLATION OF THE

         6  SOFTWARE, I THINK, WOULD HAVE BEEN VERY, VERY SIMILAR TO

         7  WHAT YOU SAW UNDER WINDOWS 3.1.

         8  Q.   FOR EXAMPLE, THE INTERNET CONNECTION WIZARD?

         9  A.   CORRECT.

        10  Q.   CAN THAT BE LOADED ONTO WINDOWS 95?

        11  A.   SURE.  WE DID SHIP THAT AS PART OF WINDOWS 95

        12  BEGINNING WITH THE OEM SERVICE RELEASE 2.  YOUR PREVIOUS

        13  QUESTION, THOUGH, YOU SEEMED TO STIPULATE THE ORIGINAL

        14  RETAIL VERSION OF WINDOWS 95.

        15  Q.   RIGHT, BUT WHAT I'M SAYING IS YOU COULD TAKE

        16  WINDOWS 95--THE ORIGINAL RETAIL VERSION OF WINDOWS 95 CAME

        17  WITHOUT IE AND CAME WITHOUT AN INTERNET CONNECTION WIZARD;

        18  CORRECT?

        19  A.   THAT IS CORRECT.

        20  Q.   THOSE, HOWEVER, ARE AVAILABLE IN PACKAGES THAT YOU

        21  CAN BUY AT RETAIL; CORRECT?

        22  A.   YES, THAT'S CORRECT.

        23  Q.   AND IF YOU LOADED THOSE PACKAGES ONTO THE ORIGINAL

        24  RETAIL VERSION OF WINDOWS 98, THEN--

        25  A.   WINDOWS 98?
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         1  Q.   I'M SORRY, WINDOWS 95.

         2  A.   OKAY, GOOD.

         3  Q.   IF YOU HAD--IF YOU TOOK THE RETAIL PACKAGES THAT

         4  INCLUDE THE INTERNET CONNECTION WIZARD AND IE 4 AND LOADED

         5  THEM ON THE ORIGINAL RETAIL VERSION OF WINDOWS 95--

         6  A.   OKAY.

         7  Q.   --THEN YOU WOULD NOT HAVE THE LONG CUMBERSOME SIGNUP

         8  PROCESS THAT YOU HAD HERE; CORRECT?

         9  A.   WELL, I THINK I JUST ANSWERED THAT QUESTION, SIR, AND

        10  THAT IS CERTAIN THINGS, COMPARED TO WINDOWS 3.1, CERTAINLY

        11  WOULD BE EASIER.  THE AUTODETECTION OF THE MODEM AND THE

        12  CONFIGURATION OF THE MACHINE FOR THE MODEM CERTAINLY WOULD

        13  HAVE HAPPENED MORE SEAMLESSLY UNDER WINDOWS 95.  BUT

        14  YOU'RE STILL INSTALLING A SEPARATE EXTERNAL SOFTWARE

        15  PACKAGE.

        16           SO, I BELIEVE THAT THE DOWNLOADING OF THE

        17  SOFTWARE OF IE 4 AND PUTTING INTERNET CONNECTION WIZARD ON

        18  THE MACHINE WOULD HAVE BEEN SIMILAR TO WHAT YOU SEE--WHAT

        19  YOU SAW ON WINDOWS 3.1.

        20  Q.   IN YOUR LAST ANSWER YOU SAID "THE DOWNLOADING."

        21  A.   FROM THE CD, SIR.

        22  Q.   FROM THE CD?

        23  A.   YES.

        24  Q.   AND IN THIS TRIAL, PEOPLE HAVE REFERRED TO

        25  DOWNLOADING AS COMING OFF THE INTERNET.
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         1  A.   I APOLOGIZE.  I MEANT--

         2  Q.   JUST LOADING OR INSTALLING FORM THE CD?

         3  A.   THAT'S RIGHT.

         4  Q.   NOW, YOU MENTIONED THE MODEM.  DID YOU USE THE SAME

         5  SPEED MODEM WITH THE WINDOWS 3.1 AND THE WINDOWS 98 IN

         6  THIS TAPE?

         7  A.   I BELIEVE SO.  IT WAS A DIFFERENT BRAND OF MODEM.  I

         8  KNOW THAT THE--IF I REMEMBER CORRECTLY, THE DEMOS WERE ALL

         9  DONE WITH A COMPAQ ARMADA, NOT THE SAME MACHINE, BUT THE

        10  SAME BRAND, SAME MODEL, 7800, SAME PROCESSOR RUNNING AT

        11  266 MEGAHERTZ, SAME SPEED, SAME AMOUNT OF RAM.

        12           THERE WERE TWO DIFFERENT MACHINES USED, AND I

        13  THINK THEY HAD TWO DIFFERENT MODEMS.  SO, I THINK THAT THE

        14  WINDOWS 98 REFERRAL SERVER DEMO AND THE NETSCAPE REFERRAL

        15  DEMO USED AN INTERNAL COMPAQ MODEM, AND THE OTHER MACHINE

        16  WAS USING A PCMCIA SLOT MODEM FROM U.S. ROBOTICS, BUT I

        17  BELIEVE THEY WERE AT THE SAME SPEED.

        18  Q.   AND I'M NOT CONCERNED SO MUCH NOW WITH A COMPARISON

        19  BETWEEN THE NETSCAPE PRODUCT AND THE MICROSOFT PRODUCT AS

        20  YOU PUT THAT ASIDE.  WHAT I'M COMPARING IS THE COMPARISON

        21  BETWEEN WINDOWS 3.1 AND THE MORE MODERN PRODUCTS.

        22           AND WHAT WAS THE SPEED OF THE MODEM FOR THE

        23  WINDOWS 98 DEMONSTRATION?

        24  A.   I BELIEVE IN EACH CASE THEY WERE 28.8 MODEMS.  I'M

        25  NOT POSITIVE, BUT THAT'S WHAT I BELIEVE.
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         1  Q.   WOULD IT REFRESH YOUR RECOLLECTION--THIS WAS A COMPAQ

         2  7000 SERIES?

         3  A.   7800, THAT'S CORRECT.

         4  Q.   7800 IS PART OF THE 7000 SERIES?

         5  A.   I BELIEVE SO, YES.

         6  Q.   AND WOULD IT REFRESH YOUR RECOLLECTION THAT THE

         7  COMPAQ 7000 SERIES MACHINES, IN GENERAL, AND THE 7800 IN

         8  PARTICULAR HAS A 56K MODEM, IF I SUGGESTED THAT?

         9  A.   I'M SORRY, SIR, I DON'T KNOW WHAT THE SPEED OF THE

        10  COMPAQ MODEM IS.

        11  Q.   OKAY.  YOU WOULD AGREE THAT IF YOU'D USED A MODEM

        12  THAT WAS TWICE AS FAST ON THE WINDOWS 98 MACHINE AS ON THE

        13  WINDOWS 3.1 MACHINE, THAT WOULD HAVE DOUBLED THE AMOUNT OF

        14  TIME?

        15  A.   WELL, NO, SIR.  I ACTUALLY DON'T BELIEVE THE KEY

        16  DIFFERENCE BETWEEN THE COMPARISON OF WINDOWS 3.1 AND

        17  WINDOWS 98 IS, IN PARTICULAR, THE AMOUNT OF TIME.  IF YOU

        18  THINK ABOUT IT, USERS DON'T SIGN UP FOR THE INTERNET EVERY

        19  DAY.  IT'S NOT SOMETHING THEY DO IN A REPETITIVE FASHION.

        20  THEY ONLY DO ONCE OR MAYBE THEY ONLY DO ONCE PER MACHINE

        21  OR ONCE PER YEAR OR WHATEVER, BUT IT'S A LONG PERIOD OF

        22  TIME.

        23           SO, WHAT'S MATERIAL, I DON'T THINK, IS THE

        24  DIFFERENCE BETWEEN FOURTEEN MINUTES AND FIVE MINUTES.  I

        25  THINK WHAT IS MORE IMPORTANT IS HOW EASY IT IS UNDER
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         1  WINDOWS 98.  THERE IS (SIC) FAR FEWER DIALOGUES.  THERE IS

         2  (SIC) FEWER QUESTIONS FOR THE--FOR THE USER TO ANSWER.

         3  THEY DON'T NEED TO KNOW WHAT MODEM THEY HAVE.  THEY DON'T

         4  NEED TO KNOW WHAT DRIVER THEY NEED TO LOAD.  THEY DON'T

         5  NEED TO KNOW WHAT DEFAULT DIRECTORY THEY WANT TO LOAD

         6  SOFTWARE INTO.

         7           AND I THINK ANSWERING THOSE KINDS OF QUESTIONS IS

         8  WHAT USERS, ESPECIALLY NOVICES, FIND MOST DIFFICULT, NOT

         9  THE DIFFERENCE BETWEEN FIVE MINUTES AND THIRTEEN MINUTES.

        10  Q.   LET ME TRY TO APPROACH IT TWO DIFFERENT WAYS.

        11  A.   OKAY.

        12  Q.   FIRST, I ASSUME EVERYONE WOULD AGREE, AND YOU

        13  CERTAINLY DO, THAT IT IS BETTER TO HAVE WHAT YOU SAW FROM

        14  EITHER THE NETSCAPE PRODUCT OR THE MICROSOFT PRODUCT THAN

        15  THE WINDOWS 3.1 PRODUCT IN TERMS OF EASE OF USE AND HOW

        16  EASY IT IS FOR EVERYONE.

        17  A.   I CERTAINLY AGREE WITH THAT.

        18  Q.   NOW, IN ADDITION, I HAD THOUGHT, IN PART FROM WHAT

        19  WAS SAID ON THE VIDEO ABOUT HOW LONG IT TOOK, EVEN IF YOU

        20  DIDN'T COUNT THE TIME DRIVING TO THE STORE--REMEMBER THAT

        21  PORTION OF IT?

        22  A.   YES, I DO.

        23  Q.   AND IN PART FROM THE FACT THAT THE SHOT JUST SORT OF

        24  STAYED ON THE COMPUTER WHILE IT LOADED AND LOADED AND

        25  LOADED, THAT ONE OF THE IDEAS THAT YOU WERE TRYING TO
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         1  CONVEY IS NOT JUST THE EASE OF USE BUT THE SPEED.  AND IF

         2  I'M WRONG ABOUT THAT, WE COULD GO ON, BUT I THOUGHT THAT

         3  ONE OF THE THINGS YOU WERE TRYING TO DO WAS CONVEY THAT

         4  THERE WAS A SPEED DIFFERENCE AS WELL.

         5  A.   NO, YOU'RE RIGHT, MR. BOIES.  THERE IS A SPEED

         6  DIFFERENCE, AND THERE IS CERTAINLY EASE-OF-USE DIFFERENCE.

         7  IN MY PREVIOUS ANSWER, I WAS TRYING TO CONVEY THAT I THINK

         8  THE EASE OF USE IS THE FAR MORE IMPORTANT ISSUE.

         9  Q.   AND JUST FOCUSING ON SPEED OF USE, WHICH WAS MY

        10  QUESTION, IS IT FAIR TO SAY THAT IF YOU USED DIFFERENT

        11  SPEED MODEMS, ONE 28K MODEM AND ONE A 56K MODEM, THAT

        12  WOULD AFFECT THE VALIDITY OF THE SPEED COMPARISON?  NOT

        13  THE EASE-OF-USE COMPARISON, BUT THE SPEED COMPARISON.

        14  A.   IT MAY HAVE BEEN A FACTOR IN THE SPEED, YES.

        15           HOWEVER, I BELIEVE MOST OF THE TIME SPENT DURING

        16  THE WINDOWS 3.1 DEMO WAS ACTUALLY--SORRY.  LOADING THE

        17  SOFTWARE FROM THE CD, NOT DOING THE ACTUAL TELEPHONE

        18  CONNECTION.

        19  Q.   REMEMBER HOW LONG IT TOOK TO DO THAT TELEPHONE

        20  CONNECTION?

        21  A.   I DIDN'T TIME IT SIR, NO.

        22  Q.   IN SUPERVISING THE PREPARATION OF THIS VIDEO, HAD YOU

        23  SUGGESTED THAT THEY OUGHT TO USE COMPARABLE MODEMS?

        24  A.   YES, OF COURSE.

        25           AND I DON'T KNOW WHETHER THEY DID OR NOT.  THAT
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         1  IS CERTAINLY SOMETHING I CAN EASILY CHECK ON.  I HAVE A

         2  PIECE OF E-MAIL THAT WOULD GIVE ME THAT INFORMATION.  I'M

         3  SORRY I DON'T HAVE THAT HERE WITH ME ON THE STAND.

         4  Q.   IF YOU WOULD CHECK, ALTHOUGH I DON'T MEAN TO IMPLY

         5  THAT THIS IS A TERRIBLY CRITICAL POINT.  I AGREE WITH YOU

         6  THAT THE EASE OF USE IS MUCH MORE IMPORTANT THAN--

         7  A.   I WOULD BE HAPPY TO CHECK IT.  IT WOULD MAKE ME FEEL

         8  BETTER, TOO.

         9  Q.   THE OEM IS GIVEN THE RIGHT TO ADD THE NETSCAPE

        10  REFERRAL SERVER, YOU SAID; CORRECT?

        11  A.   YES.  YUSUF DOES SAY THAT THAT ICON CAN BE EASILY

        12  ADDED TO THE DESKTOP BY OEM'S.

        13  Q.   DOES THE OEM HAVE THE ABILITY TO DELETE THE INTERNET

        14  REFERRAL SERVER FROM MICROSOFT?

        15  A.   I DON'T KNOW, SIR.  I AM NOT A PERSON INVOLVED WITH

        16  OEM POLICIES AT MICROSOFT.  MY AREA OF EXPERTISE REALLY IS

        17  IN WORKING WITH ISP'S AND PHONE COMPANIES AND CABLE

        18  COMPANIES.

        19  Q.   I TAKE IT THAT YOU WOULD AGREE FROM WHAT YOU'VE

        20  ALREADY SAID THAT THERE IS A SUBSTANTIAL ADVANTAGE TO NOT

        21  HAVING TO ADD INTERNET CONNECTIVITY OR BROWSER TO A

        22  MACHINE AFTER THE END USER ALREADY HAS IT; CORRECT?

        23  A.   I CERTAINLY WOULD AGREE THERE IS AN ADVANTAGE TO THE

        24  USER FOR INTEGRATING THAT SOFTWARE INTO THE OPERATING

        25  SYSTEM OR ONTO THE DESKTOP, YES.
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         1  Q.   AND JUST SO THAT I UNDERSTAND YOUR USE OF THE WORD

         2  "INTEGRATING," OKAY?--BECAUSE THAT'S A WORD PEOPLE USED IN

         3  A LOT OF DIFFERENT WAYS IN THIS TRIAL--IF AN OEM ADDS THE

         4  NETSCAPE NAVIGATOR TO A MACHINE WITH WINDOWS ON IT AND

         5  THEN SHIPS IT OUT TO CONSUMERS SO THAT THE NETSCAPE

         6  NAVIGATOR IS ALREADY PRE-INSTALLED AS A BROWSER ON THAT

         7  COMPUTER, IS THAT INTEGRATED AS YOU'RE USING THE TERM?

         8  A.   THAT IS NOT NORMALLY WHAT I WOULD USE AS THE TERM

         9  "INTEGRATE."

        10           HOWEVER, IN THIS EXAMPLE, IF YOU'RE TALKING ABOUT

        11  OFFERING A SEAMLESS EXPERIENCE TO THE USER, I THINK IT

        12  MAY.  IF THEY CLICK ON THAT ICON, THEY GET THE REFERRAL

        13  SERVER THAT YOU SAW.  THAT SEEMS TO ME TO BE A PRETTY GOOD

        14  USER EXPERIENCE.

        15  Q.   AND WHAT I'M TRYING TO DO IS FOCUS ON THE USER

        16  EXPERIENCE, AND I WILL USE YOUR WORDS.

        17           YOU WOULD AGREE THAT THE USER EXPERIENCE IS

        18  SUBSTANTIALLY BETTER IF THE PC THAT THE USER GETS COMES

        19  WITH A BROWSER, EITHER NETSCAPE'S OR MICROSOFT'S OR BOTH,

        20  PRE-INSTALLED SO THAT THE USER DOESN'T HAVE TO INSTALL IT

        21  HIMSELF OR HERSELF?

        22  A.   YES, I CERTAINLY AGREE WITH THAT.  I WOULD SAY THERE

        23  IS MORE THAN THE BROWSER PRE-INSTALLED THAT GIVES EASE OF

        24  USE WE SAW HERE.  IT'S ALSO THE AUTODETECTION OF THE

        25  HARDWARE.  IT'S THE INTEGRATED STACK AND DIALER AND OTHER

                                                           37

         1  COMPONENTS AS WELL.  BUT I CERTAINLY AGREE WITH YOUR

         2  STATEMENT.

         3  Q.   OKAY.  BROWSERS ARE DISTRIBUTED IN A WIDE VARIETY OF

         4  WAYS, OR AT LEAST A SIGNIFICANT NUMBER OF DIFFERENT WAYS;

         5  IS THAT FAIR?

         6  A.   OH, YES, ABSOLUTELY.

         7  Q.   AND THEY ARE, JUST AMONG OTHER THINGS, INSTALLED BY

         8  OEM'S, THEY'RE SHIPPED AS PART OF AN OPERATING SYSTEM,

         9  THEY'RE DOWNLOADED FROM THE INTERNET, THEY'RE SHIPPED AS

        10  PART OF OTHER PRODUCTS, THEY'RE PURCHASED RETAIL--ALL

        11  THOSE AND, PERHAPS, SOME OTHER WAYS?

        12  A.   THAT'S RIGHT.  AND CERTAINLY INCLUDING OTHER WAYS.  I

        13  RECEIVED THEM IN DIRECT MAIL.  I RECEIVED THEM BUNDLED

        14  INTO MY NEWSPAPER A FEW TIMES A YEAR IN SEATTLE.  AS YOU

        15  SAY, MANY, MANY WAYS.

        16  Q.   AND IN ALL OF THOSE WAYS THAT SOMEBODY RECEIVES A

        17  BROWSER, EXCEPT WHEN IT IS SHIPPED AS PART OF AN OPERATING

        18  SYSTEM OR PRE-INSTALLED BY AN OEM, THE BROWSER COMES

        19  SEPARATELY FROM THE OPERATING SYSTEM; CORRECT?

        20  A.   YES, I THINK SO.

        21  Q.   I DO, TOO.  IT'S NOT A TRICK QUESTION.

        22  A.   OKAY.  I'M JUST NOT SURE I FOLLOWED YOUR QUESTION IN

        23  THE EXCEPT PART.

        24  Q.   SURE.  WHEN YOU DOWNLOAD A BROWSER FROM THE INTERNET,

        25  YOU DOWNLOAD JUST THE BROWSER.  YOU DON'T DOWNLOAD THE
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         1  WHOLE OPERATING SYSTEM?

         2  A.   TYPICALLY, YOU DOWNLOAD JUST THE BROWSER, THAT'S

         3  CORRECT.

         4  Q.   WHEN SOMEBODY SENDS YOU A BROWSER IN THE MAIL IN

         5  WASHINGTON, THEY TYPICALLY JUST SEND YOU JUST THE BROWSER,

         6  NOT THE WHOLE OPERATING SYSTEM?

         7  A.   THAT'S CORRECT.

         8  Q.   WHEN AN OEM INSTALLED A BROWSER PRIOR TO THE TIME

         9  THAT WINDOWS 98 WAS SHIPPED, THE OEM HAD THE TECHNICAL

        10  ABILITY--I UNDERSTAND THERE IS A LICENSING QUESTION, BUT

        11  HAD THE TECHNICAL ABILITY TO UNINSTALL THE BROWSER THAT

        12  CAME WITH WINDOWS 95; CORRECT?

        13  A.   I'M NOT SURE I UNDERSTAND THE QUESTION.

        14  Q.   WITH RESPECT TO WINDOWS 95--

        15  A.   YES.

        16  Q.   --THE ORIGINAL RETAIL VERSION DIDN'T HAVE ANY BROWSER

        17  AT ALL; CORRECT?

        18  A.   CORRECT.

        19  Q.   SUBSEQUENT VERSIONS AND ALL OF THE OEM VERSIONS CAME

        20  WITH A BROWSER OF SOME KIND, EITHER IE 1, IE 2, OR IE 3;

        21  RIGHT?

        22  A.   THAT'S CORRECT.

        23  Q.   THE OEM HAD THE TECHNICAL ABILITY TO READILY TURN OFF

        24  OR UNINSTALL THE BROWSER THAT CAME WITH WINDOWS 95;

        25  CORRECT?

                                                           39

         1  A.   SURE, I BELIEVE SO.

         2  Q.   RIGHT.  MOST OF MY QUESTIONS ARE NOT TRICK QUESTIONS.

         3  SOME ARE.

         4  A.   WOULD YOU TELL ME WHICH ONES?

         5  Q.   IF I'M GOING TO ASK A TRICK QUESTION, I'LL RAISE MY

         6  HAND.

         7  A.   THANK YOU, SIR, I APPRECIATE THAT.

         8  Q.   NOW, WHEN WINDOWS 98 SHIPPED, HOWEVER, THERE WAS NOT

         9  A TECHNICAL ABILITY ON THE PART OF THE OEM TO REMOVE THE

        10  BROWSER; CORRECT?

        11  A.   THAT'S CORRECT, BECAUSE WE DID A LOT OF TECHNICAL

        12  INTEGRATION, AND HERE I WOULD BE USING A DIFFERENT USE OF

        13  THE TERM THAN WHEN I TALKED ABOUT ADDING THE NETSCAPE

        14  ICON.  WE DID TECHNICAL INTEGRATION INTO WINDOWS 98 SO

        15  THAT THE INTERNET EXPLORER TECHNOLOGIES DID FAR MORE THAN

        16  JUST PROVIDE INTERNET-BROWSING CAPABILITY.

        17  Q.   NOW, WE COVERED THIS TO SOME EXTENT WITH MR. ALLCHIN,

        18  BUT IN LIGHT OF THAT LAST ANSWER, IF YOU TAKE IE 4, THE IE

        19  THAT YOU INSTALLED IN THIS VIDEO, AND YOU ADD THAT TO

        20  WINDOWS 95, YOU WILL THEN GET FROM A BROWSING STANDPOINT

        21  THE SAME CAPABILITIES THAT YOU'LL GET FROM BROWSING WITH

        22  WINDOWS 98; CORRECT, SIR?

        23  A.   I DON'T KNOW.  I'M NOWHERE NEAR AS TECHNICAL AS JIM

        24  ALLCHIN.  I DEFER TO HIM.  I'M A MEMBER OF THE SALES

        25  FORCE, SO I LOOK TO HIM FOR TECHNICAL ANSWERS AND PRODUCT
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         1  FEATURES.

         2  Q.   OKAY.  LET ME GO TO MAYBE WHAT'S IN YOUR AREA.

         3           WOULD YOU AGREE THAT IN TERMS OF DISTRIBUTING

         4  BROWSER, THE TWO MOST IMPORTANT OF THE SEVERAL CHANNELS

         5  THAT WE'VE IDENTIFIED ARE THE OEM CHANNEL AND THE ISP

         6  CHANNEL?

         7  A.   NO, SIR, I DO NOT KNOW THAT THAT NECESSARILY IS TRUE.

         8  I'VE CERTAINLY HEARD THAT.

         9           BUT I'D ALSO POINT OUT ISP'S DISTRIBUTE BROWSERS

        10  IN MANY WAYS.  SOME ISP'S WILL SHIP A BROWSER WHEN THEY

        11  SIGN UP A CUSTOMER FOR INTERNET ACCESS.  THAT USER IS

        12  OBVIOUSLY EXPECTING TO GET THAT BROWSER.  THEY'RE PAYING

        13  MONEY TO THE ISP.  I THINK THAT WILL ABSOLUTELY TRANSLATE

        14  AT A VERY HIGH PERCENTAGE INTO USERSHIP.  BUT, IF YOU TAKE

        15  A LOOK AT WHAT EARTHLINK DOES, WHAT AOL DOES, THEY ALSO DO

        16  LOTS OF CARPET-BOMBING.

        17           THE COURT:  THEY WHAT?

        18           THE WITNESS:  THEY USE LOTS OF CARPET-BOMBING,

        19  WHERE THEY WILL GO--FOR INSTANCE, IT'S AOL THAT ACTUALLY

        20  BUNDLES THE BROWSER WITH MY NEWSPAPER TWO OR THREE TIMES A

        21  YEAR.

        22           SO, I DON'T THINK YOU CAN SAY CATEGORICALLY,

        23  MR. BOIES, THAT ALL ISP DISTRIBUTION IS BETTER THAN SOME

        24  OF THESE OTHER WAYS OF DISTRIBUTING BROWSERS BECAUSE ISP'S

        25  OFTEN EMPLOY THOSE WAYS OF DISTRIBUTING BROWSERS.
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         1           DOES THAT MAKE SENSE?

         2  BY MR. BOIES:

         3  Q.   PERHAPS.

         4           YOU SAID AT THE BEGINNING OF THE ANSWER THAT YOU

         5  HAD HEARD THAT SOME PEOPLE HAD SAID THAT THE ISP CHANNEL

         6  AND THAT THE OEM CHANNEL ARE THE TWO MOST IMPORTANT

         7  CHANNELS FOR BROWSER DISTRIBUTION.

         8           DO YOU RECALL THAT?

         9  A.   YES.

        10  Q.   HAVE YOU HEARD YOURSELF SAY THAT?

        11           (COUNSEL RAISES HAND.)

        12           THE COURT:  SAY THAT AGAIN?

        13           MR. BOIES:  I RAISED MY HAND.

        14           THE COURT:  YOU RAISED YOUR HAND.

        15  BY MR. BOIES:

        16  Q.   LET ME ASK YOU TO LOOK AT PAGE 43 OF YOUR DEPOSITION.

        17  A.   I BELIEVE THAT, IN FACT, I HAVE SAID THAT IN THE

        18  PAST.  I BELIEVE I SAID THAT TO YOUR COLLEAGUE, KARMA

        19  GIULIANI (SIC), WHEN SHE DEPOSED ME IN SEATTLE.

        20  Q.   IN APRIL OF 1998?

        21  A.   THAT'S CORRECT.

        22  Q.   AT THAT TIME, YOU ALSO SAID, DID YOU NOT, THAT

        23  DOWNLOADING OF BROWSERS HAD BECOME RELATIVELY UNIMPORTANT

        24  BECAUSE OF THE INCREASED SIZE OF BROWSERS AND THAT PEOPLE

        25  DIDN'T WANT TO DOWNLOAD SOFTWARE THAT SIZE?
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         1  A.   YES, I DID.

         2           AND I WAS FASCINATED TO DISCOVER IN PREPARING FOR

         3  THIS CASE THAT I'M ACTUALLY WRONG.  I ACTUALLY WENT BACK,

         4  AND I LOOKED AT--NO, I ABSOLUTELY THOUGHT IT WAS A LOGICAL

         5  CONCLUSION BECAUSE OF THE INCREASING SIZE OF THE BROWSER.

         6  WHO WANTS TO DOWNLOAD SOMETHING THAT'S 12, 15 MEGABYTES?

         7  YET, WHEN I ACTUALLY STARTED TO REVIEW SOME OF THE

         8  LITERATURE AND SOME OF THE ARTICLES AND PRESS RELEASES

         9  THAT HAD HAPPENED OVER THE SUMMER AND FALL OF 1998, I

        10  DISCOVERED THAT, IN FACT, PEOPLE WERE CONTINUING TO

        11  DOWNLOAD BROWSERS IN HUGE QUANTITY.

        12           IN FACT, JIM BARKSDALE MADE AN ANNOUNCEMENT IN

        13  EARLY SEPTEMBER WHERE HE SAID THAT IN JUST JULY AND AUGUST

        14  OF 1998, 12.4 MILLION DOWNLOADS OF NETSCAPE BROWSING

        15  SOFTWARE HAD OCCURRED, AND THAT THEIR YEAR-TO-DATE NUMBER

        16  UP TO THE BEGINNING OF SEPTEMBER WAS 26 MILLION.  AND I

        17  WAS BLOWN AWAY BY HOW LARGE THOSE NUMBERS WERE.  EVEN IF

        18  SOME OF THOSE DOWNLOADS FAILED, IT'S STILL A HUGE, HUGE

        19  NUMBER OF DOWNLOADS.

        20           AND I GUESS ALSO IN THINKING ABOUT IT MORE, IF

        21  YOU LOOK AT THE SPEED OF CONNECTIONS, AS YOU POINT OUT,

        22  MR. BOIES, MODEMS AREN'T ALWAYS 28.8.  THEY CAN BE 56K.

        23  THERE ARE MORE PEOPLE WITH ISDN LINES.  THERE ARE PEOPLE

        24  WITH CABLE MODEMS.  THERE ARE PEOPLE WITH ADSL LINES.  IN

        25  FACT, AT MY HOUSE I HAVE A SATELLITE CONNECTION TO THE
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         1  INTERNET.

         2           SO, I THINK THE CONNECTIONS TO THE INTERNET ARE

         3  ALSO GETTING FASTER, AND PERHAPS THEY'RE GETTING FASTER

         4  ENOUGH TO OFFSET SOME OF THE TIME IT WOULD OTHERWISE TAKE

         5  TO DOWNLOAD A LARGER BROWSER.

         6  Q.   LET ME TRY TO GO AT THOSE VARIOUS PIECES OF THAT

         7  ANSWER IN ORDER, BUT LET ME BEGIN, IS IT YOUR EXPERIENCE

         8  THAT PEOPLE WITH ISDN LINES ARE ORDINARILY DOWNLOADING

         9  BROWSERS, OR DO THEY ALREADY HAVE A BROWSER?

        10  A.   I DON'T KNOW, SIR.  IT WOULD SEEM TO ME A LOT OF

        11  PEOPLE WHO HAVE ISDN LINES WOULD ALREADY HAVE A BROWSER

        12  BECAUSE, I WOULD IMAGINE, A LOT OF PEOPLE BUY ISDN'S TO

        13  SPECIFICALLY ACCESS THE INTERNET.  BUT THAT DOESN'T MEANT

        14  THAT THEY WON'T UPGRADE TO A NEW BROWSER WHEN NEW BROWSERS

        15  COME OUT.

        16  Q.   AND THAT WAS THE SECOND POINT THAT I WAS GOING TO

        17  MAKE.

        18           DID YOU READ MR. BARKSDALE'S TESTIMONY ABOUT THAT

        19  12.4 MILLION DOLLAR--12.4 MILLION DOWNLOAD STATEMENT?

        20  A.   I READ HIS WRITTEN TESTIMONY.

        21  Q.   AND HIS TESTIMONY HERE AT TRIAL, WHERE HE WAS ASKED

        22  ABOUT THAT.

        23  A.   NO, SIR, I HAVEN'T READ THE TRANSCRIPT OF HIS

        24  IN-PERSON TESTIMONY, NO.

        25  Q.   WOULD IT SURPRISE YOU TO KNOW THAT HE SAID THAT THAT
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         1  WAS PREDOMINANTLY NOT NEW USERS OF NAVIGATOR, THE 12.4

         2  MILLION?

         3  A.   NO, THAT WOULDN'T TERRIBLY SURPRISE ME.

         4  Q.   WOULD IT SURPRISE YOU THAT THE 12.4 MILLION DOWNLOAD

         5  FIGURE THAT YOU QUOTED FROM MR. BARKSDALE IS MORE THAN THE

         6  TOTAL NUMBER OF BROWSERS IN USE AS A RESULT OF DOWNLOADS

         7  ACCORDING TO SOME OF THE STATISTICS THAT MICROSOFT HAS

         8  SPONSORED AT THIS TRIAL?

         9  A.   I DON'T KNOW.  I'M NOT SURE I FOLLOWED THAT.

        10  Q.   IN PREPARING FOR THIS TRIAL, DID YOU GO OVER ANY

        11  STATISTICS CONCERNING THE NUMBER OF BROWSERS THAT ARE IN

        12  USE AND HOW PEOPLE OBTAINED THOSE BROWSERS?

        13  A.   NO, SIR.  MY JOB AT MICROSOFT REALLY IS THE

        14  DISTRIBUTION OF BROWSERS AND, SPECIFICALLY, THE

        15  DISTRIBUTION OF BROWSERS THROUGH ISP'S, SO I DON'T FOCUS A

        16  LOT ON USAGE.

        17  Q.   OKAY.  THEN FINALLY, LET ME START WITH YOUR

        18  DEPOSITION AND THEN GO FORWARD AND SEE WHEN YOU CHANGED

        19  YOUR VIEW.

        20           AT YOUR DEPOSITION, YOU AGREE THAT YOU SAID THAT

        21  THE DOWNLOADING ISSUE HAD BECOME RELATIVELY UNIMPORTANT

        22  BECAUSE THE BROWSER COMPETITION HAS INCREASED THE SIZE OF

        23  BROWSERS SUCH THAT PEOPLE DON'T DOWNLOAD THAT MUCH

        24  ANYMORE, WHETHER YOU'RE TRYING TO DOWNLOAD NETSCAPE'S

        25  BROWSERS OR MICROSOFT'S BROWSER; CORRECT?
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         1  A.   YES.  AS I SAID BEFORE, I CERTAINLY REMEMBER SAYING

         2  THAT, AND I CERTAINLY AGREED AT THE TIME.

         3           AND AS I ALSO SAID BEFORE, IT WAS IN PREPARATION

         4  FOR THIS APPEARANCE THAT I CHANGED MY VIEW.

         5  Q.   RIGHT.  NOW, FIRST I WANT TO COME TO EXACTLY WHEN YOU

         6  CHANGED YOUR VIEW AND HOW YOU CHANGED YOUR VIEW AND WHO

         7  GAVE YOU THINGS TO MAKE YOU CHANGE YOUR VIEW.  BUT BEFORE

         8  I DO THAT, I WANT TO FIND OUT WHEN YOUR VIEW STARTED.

         9  THAT IS, YOU HAD THIS VIEW IN APRIL OF 1998.  HOW LONG HAD

        10  YOU HELD THAT VIEW?

        11  A.   HOW LONG HAD I HELD THAT VIEW?

        12           I SUPPOSE I HAD THAT VIEW--WHEN DID I START

        13  THINKING SOMETHING?  I SUPPOSE IT PROBABLY WOULD HAVE BEEN

        14  IN THE LATTER PART OF 1997 WHEN I BECAME AWARE OF THE

        15  SIZES OF THE NEW RELEASES OF BROWSERS.  NOW, I KNOW IT

        16  COULDN'T HAVE BEEN A WHOLE LOT BEFORE THAT BECAUSE I KNOW

        17  FROM MY OWN PERSONAL EXPERIENCE, DOWNLOADING OF IE 3.0 WAS

        18  AN IMPORTANT CHANNEL OF DISTRIBUTION FOR MICROSOFT, AND I

        19  DID LOOK AT THOSE STATISTICS, AND MILLIONS OF PEOPLE DID

        20  DOWNLOAD IE 3.  SO, I CERTAINLY DIDN'T THINK IT IN THAT

        21  PERIOD OF TIME.  I GUESS THAT'S--THAT WOULD BE MY CUT AT

        22  THAT QUESTION.

        23  Q.   NOW FOCUSING ON WHEN YOU CHANGED YOUR MIND, THIS

        24  DEPOSITION WAS TAKEN IN APRIL OF 1998.  AND WHEN DID YOU

        25  CHANGE YOUR MIND?
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         1  A.   WELL, I GUESS IT WOULD HAVE BEEN AFTER SEEING THINGS

         2  LIKE THE NETSCAPE ANNOUNCEMENT WHICH I PROBABLY READ IN

         3  OCTOBER.  THAT'S PROBABLY WHEN I STARTED TO DO PREPARATION

         4  AND READING FOR MY APPEARANCE HERE TODAY.

         5  Q.   THE NETSCAPE ANNOUNCEMENT WASN'T MADE IN OCTOBER.  IT

         6  WAS MADE AT A DIFFERENT TIME; IS THAT CORRECT?

         7  A.   I BELIEVE IT WAS MADE IN EARLY SEPTEMBER.

         8  Q.   AND YOU SAW IT AS PART OF MATERIALS THAT YOU WERE

         9  GIVEN TO PREPARE FOR THIS TESTIMONY?

        10  A.   NO, SIR.  THERE'S A NEWS WIRE SERVICE THAT

        11  DISTRIBUTES ANNOUNCEMENTS ABOUT MICROSOFT AND ITS

        12  COMPETITORS OVER OUR E-MAIL SYSTEM, AND SO THAT JUST CAME

        13  TO ME FROM THE LIBRARY.

        14           AND I ACTUALLY DID SORT OF A SEARCH OF MY E-MAIL

        15  FOLDER TO TRY TO FIND RELEVANT DOCUMENTS TO READ BECAUSE I

        16  RARELY AM ABLE TO KEEP UP WITH ALL OF THE NEWS THAT COMES

        17  IN.

        18  Q.   AND IT WAS THIS READING PROCESS THAT YOU WERE DOING

        19  IN OCTOBER, GOING BACK AND READING ALL THE E-MAILS?

        20  A.   YEAH, I THINK SO.  I MAY HAVE READ THIS--NO, I THINK

        21  I READ THIS ON E-MAIL.  I THINK THAT'S RIGHT.

        22  Q.   WAS THERE ANYTHING ELSE THAT CAUSED YOU TO CHANGE

        23  YOUR VIEW OTHER THAN THIS NETSCAPE ANNOUNCEMENT?

        24  A.   SURE.  ONE OF THE THINGS IN MY JOBS NOW, AND ONE OF

        25  THE THINGS THAT I'M TRYING TO FOCUS ON IS HOW MICROSOFT
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         1  CAN HELP ACCELERATE THE MOVE TO HIGHER SPEED

         2  COMMUNICATIONS, THINGS LIKE ADSL, WHICH IS A SCHEME FOR

         3  DOING HIGH-SPEED CONNECTIONS OVER COPPER PHONE LINES;

         4  CABLE MODEMS, WHICH IS A SCHEME FOR DOING HIGH-SPEED

         5  CONNECTIONS OVER CABLE FIBER PLANTS; AND AS I MENTIONED

         6  ALSO, SOME WIRELESS THINGS.

         7           SO, I WAS ALSO BECOMING AWARE, AS PART OF MY JOB,

         8  OF HOW PEOPLE WERE ATTEMPTING TO INCREASE THE SPEED OF

         9  INTERNET CONNECTIONS FOR CONSUMERS AND BUSINESS.

        10  Q.   AND THIS GOES BACK TO WHAT I ASKED ABOUT THE ISDN

        11  LINES.  YOU SAY YOU'RE IN MARKETING.  AND BASED ON YOUR

        12  MARKETING EXPERTISE, IS IT YOUR EXPERIENCE THAT THE PEOPLE

        13  THAT HAVE FAST MODEMS, ISDN LINES, OTHER THINGS THAT MAKE

        14  DOWNLOADING EASY AND FAST ARE TYPICALLY PEOPLE WHO ALREADY

        15  ARE BROWSING THE WEB?

        16  A.   YES, SIR, THAT'S CERTAINLY MY VIEW.

        17           I ALSO SPECIFICALLY FOCUS ON THESE HIGHER-SPEED

        18  COMMUNICATIONS SPECIFICALLY WITH REGARD TO THE INTERNET.

        19           THE COURT:  MR. BOIES, I THINK WE'LL TAKE OUR

        20  MID-AFTERNOON RECESS NOW.

        21           (BRIEF RECESS.)

        22  BY MR. BOIES:

        23  Q.   MR. MYHRVOLD, IN EARLY 1996, YOU WERE AWARE THAT

        24  BROWSER MARKET SHARE WAS A VERY IMPORTANT GOAL BOTH FOR

        25  YOURSELF AND FOR THE MICROSOFT CORPORATION; CORRECT?
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         1  A.   YES.  MARKET SHARE FOR INTERNET EXPLORER WAS AN

         2  IMPORTANT GOAL FOR MICROSOFT.  MY GOAL HAS ALWAYS BEEN

         3  RELATED TO DISTRIBUTION AS OPPOSED TO USAGE.

         4  Q.   WHEN YOU SAY YOUR GOAL HAS ALWAYS BEEN DISTRIBUTION,

         5  WHEN YOU REFER TO MARKET SHARE, ARE YOU REFERRING TO USAGE

         6  OR TO DISTRIBUTION?

         7  A.   I THINK OF MARKET SHARE AS USAGE SHARE, NOT

         8  DISTRIBUTION.

         9  Q.   AND WERE YOU TRYING TO PROMOTE MICROSOFT'S MARKET

        10  SHARE IN BROWSERS, AS YOU USED THOSE TERMS?

        11  A.   NO, MY RESPONSIBILITY WAS DISTRIBUTION SHARE.  IT WAS

        12  GETTING DISTRIBUTION FOR INTERNET EXPLORER AS OPPOSED TO

        13  GETTING PEOPLE TO USE INTERNET EXPLORER.

        14           MY WORK WITH ISP'S REALLY WAS FAIRLY LIMITED TO

        15  DISTRIBUTION.

        16  Q.   NOT MARKET SHARE?

        17  A.   NOT USAGE SHARE.

        18  Q.   AND BY MARKET SHARE, YOU MEAN USAGE SHARE?

        19  A.   YES, SIR, I DO.

        20           MR. BOIES:  LET ME ASK THAT THE WITNESS LOOK AT

        21  GOVERNMENT EXHIBIT 200, WHICH IS ALREADY IN EVIDENCE.

        22           (DOCUMENT HANDED TO THE WITNESS.)

        23  BY MR. BOIES:

        24  Q.   NOW, THIS IS A MEMORANDUM DATED DECEMBER 18, 1996,

        25  FROM YOU AND ANOTHER PERSON TO BRAD CHASE AND OTHERS.
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         1           AND POINT NUMBER ONE THERE, YOU SAY, "ISP'S DRIVE

         2  BROWSER MARKET SHARE."

         3           DO YOU SEE THAT?

         4  A.   YES.

         5           I WOULD LIKE TO POINT OUT THAT THIS WAS A DRAFT

         6  MEMO, AND IT WAS NEVER SENT.

         7  Q.   THIS IS A DRAFT MEMO THAT WAS NEVER SENT.

         8           AND DID YOU DRAFT IT?

         9  A.   I DRAFTED IT IN CONJUNCTION WITH SAM JADALLAH, YES.

        10  Q.   AND WHEN YOU DRAFTED IT, I TAKE IT YOU BELIEVED THAT

        11  ISP'S DRIVE MARKET SHARE; CORRECT?

        12  A.   WELL, I WOULDN'T AGREE WITH THAT STATEMENT.  WHAT I

        13  WOULD SAY IS ISP'S ARE AN IMPORTANT SOURCE OF BROWSER

        14  DISTRIBUTION, AND DISTRIBUTION IS AN IMPORTANT

        15  PREREQUISITE FOR GETTING SHARE.  I WOULD SAY THE

        16  DISTRIBUTION IS A NECESSARY BUT INSUFFICIENT CONDITION FOR

        17  INCREASING USAGE SHARE.

        18  Q.   LET ME JUST FOCUS ON WHAT YOU WROTE HERE.  WHEN YOU

        19  WROTE, "ISP'S DRIVE BROWSER MARKET SHARE," YOU BELIEVED

        20  THAT AT THE TIME; CORRECT?

        21  A.   WHAT I MEANT WAS THAT ISP'S WERE IMPORTANT FOR

        22  DISTRIBUTION.  THIS IS THE WAY I MADE A SHORTHAND IN A

        23  MEMO THAT WE DRAFTED BUT NEVER SENT FOR THE U.S. FIELD

        24  SALES FORCE.

        25  Q.   LET ME SHOW YOU ANOTHER DOCUMENT THAT YOU DRAFTED AND
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         1  SEE IF YOU SENT THIS ONE.

         2           MR. BOIES:  AND I WOULD ASK THAT THE WITNESS BE

         3  SHOWN, AND I WOULD OFFER, GOVERNMENT EXHIBIT 1795.

         4           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

         5           THE COURT:  GOVERNMENT'S 1795 IS ADMITTED.

         6                         (GOVERNMENT'S EXHIBIT NO. 1795 WAS

         7                          ADMITTED INTO EVIDENCE.)

         8  BY MR. BOIES:

         9  Q.   LET ME BEGIN WITH THE E-MAIL AT THE TOP OF THE PAGE

        10  THAT PURPORTS TO BE FROM YOU.  AND LIKE THE OTHER

        11  DOCUMENT, IT WAS PRODUCED TO US IN THE COURSE OF DOCUMENT

        12  DISCOVERY IN THIS CASE FROM MICROSOFT'S FILES.

        13           IS THIS A DOCUMENT THAT YOU NOT ONLY DRAFTED BUT

        14  SENT, SIR?

        15  A.   YES, IT IS.

        16  Q.   AND YOU BEGAN BY SAYING, "I THINK WE'D BOTH AGREE

        17  THAT THE GOAL IS MARKET SHARE."

        18           DO YOU SEE THAT?

        19  A.   YES, I DO.

        20  Q.   AND BY MARKET SHARE THERE, DO YOU MEAN DISTRIBUTION

        21  SHARE OR USAGE SHARE?

        22  A.   I BELIEVE I'M TALKING ABOUT THE POSITION OF MICROSOFT

        23  OVERALL, SINCE I'M TALKING TO SOMEBODY WHO IS NOT IN MY

        24  GROUP, I'M TALKING TO SOMEBODY WHO IS IN THE MARKETING

        25  GROUP.  SO, I THINK I'M STATING THERE THAT I THINK WE
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         1  WOULD BOTH AGREE THAT MICROSOFT'S OVERALL GOAL IS MARKET

         2  SHARE, AND THERE I WOULD MEAN USAGE SHARE.

         3  Q.   AND THE SUBJECT OF THIS IS INTERNET EXPLORER POLICY

         4  FOR ISP'S; CORRECT?

         5  A.   YES, THAT IS THE TITLE OF THE E-MAIL.

         6  Q.   AND WOULD IT BE FAIR TO SAY THAT YOU WOULD NOW AGREE

         7  THAT, AT LEAST IN EARLY 1996, THE GOAL OF MARKET SHARE OR

         8  USAGE SHARE WAS AN IMPORTANT GOAL FOR YOUR ISP POLICY?

         9  A.   WELL, ISP'S CAN'T GIVE US USAGE SHARE, SIR, SO I

        10  WOULD HAVE TO DISAGREE.  WHAT ISP'S CAN GIVE US IS

        11  DISTRIBUTION.  AND IF WE HAVE A GREAT PRODUCT, A GREAT

        12  PRODUCT, A SUPERIOR PRODUCT PAIRED WITH GOOD DISTRIBUTION,

        13  I DO BELIEVE, WILL RESULT IN INCREASED USAGE.  BUT ISP'S

        14  DON'T DICTATE WHAT BROWSER A USER MIGHT CHOOSE TO USE.

        15  Q.   LET'S SEE IF WE COULD GET SOME AGREEMENT.  FIRST YOU

        16  WOULD AGREE THAT IF YOU DON'T GET DISTRIBUTION YOU'RE NOT

        17  GOING TO GET MARKET SHARE?

        18  A.   YES, I WOULD AGREE WITH THAT.

        19  Q.   AND YOU WOULD AGREE THAT IF YOU HAVE MORE

        20  DISTRIBUTION OR MORE DISTRIBUTION OPPORTUNITIES THAN YOUR

        21  BROWSER COMPETITOR, YOU'RE GOING TO SUCCEED?

        22  A.   NO, I WOULD NOT AGREE WITH THAT STATEMENT.

        23  Q.   LET ME ASK YOU TO LOOK AT PAGE 57 OF YOUR DEPOSITION,

        24  LINES 7 THROUGH 11.  AND YOU CAN READ WHATEVER YOU WISH

        25  FOR CONTEXT.
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         1  A.   I'M SORRY, THIS IS NOT IN MY TESTIMONY?

         2  Q.   YOUR APRIL 24, 1998, TESTIMONY.

         3  A.   MY DEPOSITION?

         4  Q.   YOUR DEPOSITION, YEAH.  YOU MAY HAVE TWO.

         5  A.   NO, IT'S JUST ONE.  PARDON ME.

         6  Q.   AS I SAY, YOU COULD LOOK AT WHATEVER YOU WANT FOR

         7  CONTEXT.  IN PARTICULAR, YOU MAY WANT TO START AT PAGE 56.

         8  BUT THE PORTION THAT I'M PARTICULARLY INTERESTED IN BEGINS

         9  AT LINE SIX IN WHICH YOU ARE ASKED, "WOULD IT ALSO BE

        10  LIKELY YOU WOULD BE SUCCESSFUL IF YOUR BROWSER COMPETITORS

        11  DID NOT HAVE AS MUCH DISTRIBUTION AS YOU DID OR AS MANY

        12  DISTRIBUTION OPPORTUNITIES?"

        13           AND YOU SAY, "YEAH, I THINK WE AGREE WITH THAT."

        14           DO YOU SEE THAT, SIR?

        15  A.   YES, THIS IS NOT--THIS IS A COPY OF MY DEPOSITION

        16  THAT DOES NOT CONTAIN OR REFLECT THE ERRATA, THE CHANGES,

        17  THAT I WAS ASKED TO MAKE TO IT AFTER THE DEPOSITION.

        18  Q.   ALL RIGHT, SIR.  PERHAPS YOUR COUNSEL HAS A COPY OF

        19  THAT.  AND IF HE DOES, I WILL BE HAPPY TO PUT IT IN FRONT

        20  OF YOU.

        21  A.   I COULD TELL YOU, SIR, HOW THIS CHANGED.

        22  Q.   YES, BUT I WOULD LIKE TO SEE IT FOR MYSELF, TOO.

        23  A.   OH, CERTAINLY.

        24           MR. HOLLEY:  I DON'T HAVE ONE AT THE MOMENT,

        25  MR. BOIES.
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         1           THE WITNESS:  I DO IN MY BAG.

         2  BY MR. BOIES:

         3  Q.   OH, OKAY.

         4           WHILE HE'S GETTING THAT, WOULD YOU AGREE THAT THE

         5  STENOGRAPHER WHO TOOK THIS DOWN ACCURATELY TOOK DOWN WHAT

         6  YOU ACTUALLY SAID?

         7  A.   I STRUCK--WELL, YOU COULD SEE FOR YOURSELF, BUT I DID

         8  MAKE MODIFICATIONS TO THIS ANSWER BECAUSE I DID NOT AGREE

         9  WITH IT WHEN I WAS SHOWN THE DRAFT OF MY DEPOSITION.

        10           I WOULD ALSO FURTHER, MR. BOIES, POINT YOU UP A

        11  FEW LINES--IN FACT, BEGINNING ON LINE ONE WHERE I SAY,

        12  "DISTRIBUTION ALONE WILL NOT GIVE YOU SUCCESS, BUT, YOU

        13  KNOW, IF YOU HAVE THE BEST BROWSER BUT NOBODY EVER GETS TO

        14  RUN IT, NO, YOU'RE NOT GOING TO BE SUCCESSFUL."

        15           NOW, THAT'S A LITTLE BIT WORDED CLUMSILY, BUT

        16  WHAT I'M SAYING THERE--

        17  Q.   WHY DON'T YOU JUST FINISH THE NEXT SENTENCE SO WE GET

        18  THE WHOLE CONTEXT.

        19  A.   OKAY.  I WOULD LIKE TO ANSWER THE QUESTION THE WAY I

        20  WOULD LIKE TO ANSWER THE QUESTION.

        21  Q.   SINCE IT'S MY QUESTION, SIR, THE REMAINDER OF THE

        22  CONTEXT IS, SO THAT ONE OF THE THINGS THAT WE'RE GOING TO

        23  MAKE, WELL, AS I EXPLAINED, ISP'S ARE KEY FOR

        24  DISTRIBUTION.

        25           NOW, YOU CAN SAY WHATEVER YOU NEED TO FOR
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         1  EXPLANATION, BUT MY QUESTION TO YOU WAS WHETHER YOU AGREED

         2  THAT THESE WORDS WERE ACTUALLY SPOKEN AT YOUR DEPOSITION.

         3  I UNDERSTAND THAT YOU CHANGED YOUR DEPOSITION TRANSCRIPT,

         4  BUT YOU COULD CHANGE YOUR DEPOSITION TRANSCRIPT BECAUSE

         5  YOU SAY THE REPORTER DIDN'T WRITE DOWN WHAT I SAID, OR YOU

         6  COULD CHANGE YOUR DEPOSITION TRANSCRIPT BECAUSE YOU SAY,

         7  "I SAID IT, BUT I DON'T AGREE WITH IT."  AND WHAT I'M

         8  TRYING TO DO IS FIND OUT WHICH OF THOSE TWO THINGS

         9  HAPPENED.

        10  A.   TO BE PERFECTLY HONEST, I DON'T KNOW, SIR.  I KNOW

        11  THAT WHEN I READ MY TRANSCRIPT, I WAS SURPRISED IT READ

        12  THIS WAY.  I DID NOT RECALL SAYING THAT, BUT I CANNOT AT

        13  THIS POINT TELL YOU WITH COMPLETE CERTAINTY THAT I DID NOT

        14  SAY THAT.

        15  Q.   AND YOUR ERRATA SHEET, WITH RESPECT TO THE WORDS,

        16  "YEAH, I THINK WE AGREE WITH THAT," THE CORRECTED TEXT

        17  THAT YOU WROTE IN WAS "DELETE ENTRY."

        18           THE COURT:  WAS WHAT?

        19           MR. BOIES:  "DELETE ENTRY."

        20  BY MR. BOIES:

        21  Q.   CORRECT?

        22  A.   YEAH, THAT IS WHAT THIS SAYS.

        23  Q.   NOW, IS IT FAIR TO SAY, SIR, THAT YOU DON'T REALLY

        24  HAVE ANY DOUBT THAT YOU WERE ASKED THIS QUESTION AND YOU

        25  GAVE THIS ANSWER AT YOUR DEPOSITION, BUT THAT AFTER
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         1  LOOKING AT IT YOU DECIDED YOU DIDN'T LIKE THE ANSWER, AND

         2  SO YOU WANTED TO DELETE IT?

         3  A.   NO, SIR, HONESTLY, I CANNOT--WELL, CERTAINLY I WAS

         4  ASKED THE QUESTION, BUT I DO NOT RECALL THAT BEING MY

         5  ANSWER.

         6           NOW, MAYBE I DID SAY THAT, BUT I CANNOT TELL YOU

         7  HERE YES, I SAID THAT, AND LATER I CHOSE TO STRIKE IT.

         8  Q.   ALL RIGHT, SIR.  LET ME SHOW YOU ANOTHER DOCUMENT

         9  THAT PURPORTS TO HAVE BEEN WRITTEN BY YOU.  THAT IS

        10  GOVERNMENT EXHIBIT 472.

        11           (DOCUMENT HANDED TO THE WITNESS.)

        12  Q.   YOU CAN READ WHATEVER PORTION YOU WANT TO FOR

        13  CONTEXT.  WHAT I'M PARTICULARLY INTERESTED IN IS ON PAGE

        14  TWO UNDER THE HEADING "INTERNET EXPLORER."

        15  A.   YES.

        16  Q.   WHERE YOU SAY, "IT'S ESSENTIAL WE INCREASE THE SHARE

        17  OF OUR BROWSER."

        18           DO YOU SEE THAT?

        19  A.   YES, SIR, I DO.

        20  Q.   AND WHEN YOU WERE TALKING ABOUT IT BEING ESSENTIAL TO

        21  INCREASE THE SHARE OF MICROSOFT'S BROWSER, WERE YOU

        22  TALKING ABOUT BROWSER MARKET SHARE?

        23  A.   I WAS TALKING ABOUT MICROSOFT'S CORPORATE GOAL TO

        24  INCREASE OUR MARKET SHARE OR USAGE SHARE.

        25  Q.   OF BROWSERS?

                                                           56

         1  A.   OF BROWSERS.

         2  Q.   OKAY.

         3           THE COURT:  WHO ARE WWRDM ATTENDEES?

         4           THE WITNESS:  WE HAVE A MEETING EVERY YEAR, YOUR

         5  HONOR, CALLED THE "WORLDWIDE REGIONAL DIRECTORS MEETING."

         6  THEY'RE MEMBERS OF THE SALES FORCE FROM AROUND THE WORLD.

         7  THEY COME TO REDMOND TO BASICALLY PLAN THEIR MARKETING AND

         8  SALES PLAN FOR THE FOLLOWING FISCAL YEAR, AND A NUMBER OF

         9  US AT MICROSOFT ARE ASKED TO WRITE A MEMO TO HELP GIVE

        10  DIRECTION FOR THAT FISCAL YEAR PLANNING.

        11  BY MR. BOIES:

        12  Q.   AND THIS WAS A DOCUMENT THAT YOU PREPARED FOR

        13  DISTRIBUTION AT THAT MEETING; CORRECT, SIR?

        14  A.   YES, THAT'S CORRECT.

        15  Q.   AND A COPY OF THIS WENT TO MR. BALLMER; IS THAT

        16  CORRECT?

        17  A.   YES.  MR. BALLMER CHAIRED THE MEETING AT THIS TIME.

        18  Q.   AND WHAT WAS MR. BALLMER'S POSITION AT THIS TIME?

        19  A.   I BELIEVE HE WAS OUR EXECUTIVE VICE PRESIDENT OF

        20  SALES AND SUPPORT.

        21  Q.   IS IT FAIR TO SAY, SIR, THAT NOT ONLY DID YOU

        22  RECOGNIZE THIS AS THE CORPORATE GOAL, BUT WHEN YOU SAY

        23  IT'S ESSENTIAL WE INCREASE THE SHARE OF OUR BROWSER, YOU

        24  WERE REFERRING TO YOUR OWN GOALS AS WELL?

        25  A.   WELL, NO, NOT EXACTLY.  I CERTAINLY CONTRIBUTE TO
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         1  THAT GOAL, SIR, BECAUSE IT IS THE ROLE OF MY GROUP TO GO

         2  OUT AND GET DISTRIBUTION THROUGH ISP'S AND BUILD

         3  RELATIONSHIPS WITH PHONE COMPANIES ISP'S TO DISTRIBUTE OUR

         4  BROWSER.  SO, I CONTRIBUTE TO THAT GOAL, BUT THAT IS NOT

         5  HOW MY GROUP OR MY PERFORMANCE WAS MEASURED, NOR IS THAT

         6  HOW I THOUGHT OF MY JOB.

         7  Q.   NOW, YOU SAY IT'S NOT HOW YOUR PERFORMANCE WAS

         8  MEASURED.  WAS PART OF YOUR BONUS BASED ON WHAT HAPPENED

         9  TO BROWSER SHARE, SIR?

        10  A.   NO, SIR.

        11  Q.   NOT AT ALL?

        12  A.   NO.

        13  Q.   YOU KNOW DAN ROSEN?

        14  A.   YES, I DO KNOW DAN ROSEN.

        15  Q.   LET ME SHOW YOU A PAGE FROM MR. ROSEN'S DEPOSITION.

        16  A.   I HOPE YOU WILL DIRECT ME TO A PARTICULAR PIECE OF

        17  THIS.

        18  Q.   I WILL.  AND IT'S PAGE 341.  AND AS ALWAYS, YOU COULD

        19  LOOK AT WHATEVER YOU LIKE FOR CONTEXT, BUT THE QUESTION

        20  AND ANSWER THAT I'M PARTICULARLY INTERESTED IN IS AT PAGE

        21  341, LINES 5 THROUGH 12.

        22           AND THIS IS AN EXAMINATION OF MR. ROSEN THAT IS

        23  RELATED TO THE DOCUMENT THAT YOU AUTHORED, (READING):

        24                "QUESTION:  DO YOU HAVE AN UNDERSTANDING AS

        25           TO WHY IT WAS ESSENTIAL IN FEBRUARY OF 1996 THAT
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         1           MICROSOFT INCREASE ITS BROWSER SHARE?

         2                ANSWER:  GIVEN THE AUTHOR, I WOULD ASSUME IT

         3           WAS ESSENTIAL TO CAMERON BECAUSE PART OF HIS

         4           BONUS WAS BASED ON IT."

         5           DO YOU SEE THAT, SIR?

         6  A.   YES, I DO.

         7  Q.   I TAKE IT WHAT YOU'RE SAYING IS THAT MR. ROSEN SIMPLY

         8  WAS NOT ACCURATE?

         9  A.   THAT'S CORRECT.  MR. ROSEN IS WRONG.

        10  Q.   NOW, LET ME SEE IF WE COULD GET WHATEVER AGREEMENT WE

        11  ARE ABLE TO REACH.

        12           YOU AGREE THAT WHAT YOU REFERRED TO AS

        13  DISTRIBUTION IS AN ESSENTIAL COMPONENT OF MARKET SHARE;

        14  CORRECT?

        15  A.   ESSENTIAL, BUT CERTAINLY NOT THE ONLY COMPONENT, YES.

        16  Q.   AND DO YOU AGREE THAT YOU KNEW AT THE TIME THAT YOU

        17  WERE ATTEMPTING TO INCREASE DISTRIBUTION FOR THE PURPOSE

        18  OF INCREASING MICROSOFT'S BROWSER MARKET SHARE?

        19  A.   YES.

        20  Q.   DID YOU UNDERSTAND AT THE TIME THAT YOU WOULD FURTHER

        21  WHAT YOU'VE IDENTIFIED AS MICROSOFT'S CORPORATE GOAL OF

        22  INCREASING BROWSER MARKET SHARE BY GETTING ISP'S TO AGREE

        23  TO MAKE INTERNET EXPLORER THEIR PREFERRED BROWSER?

        24  A.   YES AND NO.  YES, I BELIEVE I DO CONTRIBUTE TO THE

        25  GOAL OF MARKET SHARE, BUT I DO THAT BY GETTING ISP'S TO

                                                           59

         1  OFFER US DISTRIBUTION, AND THAT'S ONLY ONE COMPONENT.

         2           NOW, MAYBE I COULD USE AN ANALOGY THAT MAKES THIS

         3  A LITTLE BIT CLEARER.  LET'S SAY JOHNSON & JOHNSON

         4  PRODUCED A NEW SHAMPOO CALLED "SLIME" SHAMPOO.  AND LET'S

         5  SAY THEY WENT OUT AND THEY HUNG A SAMPLE OF THAT ON EVERY

         6  DOOR OF AMERICA.  THAT WOULD BE INCREDIBLE DISTRIBUTION.

         7  IT WOULD HAVE DONE A REMARKABLE JOB OF ACQUAINTING PEOPLE

         8  WITH THEIR SHAMPOO.  HOWEVER, IF SLIME SHAMPOO WAS

         9  TERRIBLE, IF IT'S AS BAD AS ITS NAME IMPLIES, THAT DOESN'T

        10  MEAN THAT PEOPLE ARE GOING TO CONTINUE TO USE IT.

        11           SO, DISTRIBUTION IS AN IMPORTANT COMPONENT OF

        12  INCREASING USAGE SHARE, BUT IT'S NOT A DETERMINANT OF

        13  USAGE SHARE.  YOU NEED TWO THINGS.  YOU NEED TO HAVE A

        14  GREAT PRODUCT, AND YOU NEED TO HAVE ADEQUATE DISTRIBUTION.

        15  IF YOU DON'T HAVE A GREAT PRODUCT, PEOPLE AREN'T GOING TO

        16  USE YOUR BROWSER, IN THIS CASE, NO MATTER HOW MUCH

        17  DISTRIBUTION YOU HAVE.

        18           LIKEWISE, DISTRIBUTION IS IMPORTANT BECAUSE EVEN

        19  IF YOU HAVE A GREAT PRODUCT, IF YOU HAVE A GREAT BROWSER,

        20  AND YOU HAVE NO DISTRIBUTION, THEN, OF COURSE, EVEN IF

        21  IT'S A BETTER PRODUCT, EVEN IF IT'S A BETTER BROWSER,

        22  PEOPLE MAY NOT GET ACCESS TO IT.

        23  Q.   I THINK MY QUESTION WAS WHETHER YOU UNDERSTOOD AT THE

        24  TIME THAT THE PURPOSE OF TRYING TO GET ISP'S TO MAKE

        25  INTERNET EXPLORER THEIR PREFERRED BROWSER WAS TO INCREASE
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         1  MICROSOFT'S CORPORATE GOAL OF INCREASING ITS BROWSER

         2  MARKET SHARE.

         3  A.   AND AS I'VE ANSWERED, IT IS A COMPONENT OF THAT.

         4  IT'S A COMPONENT OF THAT IN THAT IT HELPS OUR

         5  DISTRIBUTION.  OUR DISTRIBUTION DOES NOT ALONE DETERMINE

         6  OUR USAGE SHARE.

         7  Q.   I THINK EVERYBODY WOULD AGREE THAT DISTRIBUTION DOES

         8  NOT DETERMINE USAGE.

         9  A.   OKAY.

        10  Q.   I THINK EVERYBODY WOULD AGREE, AND AS I THINK YOU

        11  SAID BEFORE, THE CARPET-BOMBING IS NOT VERY EFFECTIVE FORM

        12  OF DISTRIBUTION.  OKAY?

        13  A.   OKAY.

        14  Q.   SO, WHAT WE'RE TALKING ABOUT IS DISTRIBUTION THAT

        15  WOULD RESULT IN USAGE; IS THAT FAIR?

        16  A.   THE POINT OF DISTRIBUTION IS TO TRY AND RESULT IN

        17  USAGE.

        18  Q.   RIGHT.  AND LET ME TRY TO CLEAR AWAY SOME OF THE

        19  DISTRIBUTION USAGE UNDERBRUSH.

        20  A.   ALL RIGHT.

        21  Q.   IF YOU'RE GOING TO GET PEOPLE TO USE YOUR BROWSER,

        22  YOU'VE GOT TO HAVE A GOOD BROWSER; RIGHT?

        23  A.   ABSOLUTELY.

        24  Q.   NOW, EVEN IF YOU GOT A GOOD BROWSER, IF YOU'RE GOING

        25  TO GET BROWSER MARKET SHARE, YOU'VE GOT TO HAVE
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         1  DISTRIBUTION; CORRECT?

         2  A.   THAT'S ALSO CORRECT.

         3  Q.   AND YOU'VE GOT TO HAVE NOT ONLY DISTRIBUTION,

         4  THROWING IT OUT THE WINDOW OR DROPPING IT ON PEOPLE'S

         5  LAWNS, YOU HAVE GOT TO HAVE DISTRIBUTION THAT RESULTS IN

         6  USAGE BECAUSE USAGE IS THE ULTIMATE GOAL; CORRECT?

         7  A.   YES.  I'M NOT SURE I CAN IMAGINE A FORM OF

         8  DISTRIBUTION THAT SOMEHOW WOULDN'T RESULT IN USAGE, OR

         9  COULDN'T RESULT IN USAGE.

        10           THE COURT:  HOW ABOUT YOUR SHAMPOO?

        11           THE WITNESS:  YES, BUT THAT WOULD BE BASED UPON

        12  THE FACT THAT IT WOULD BE A BAD PRODUCT.

        13           THE COURT:  WELL, IT'S A BAD NAME.

        14           THE WITNESS:  THAT, TOO.  THAT'S WHY I DON'T WORK

        15  IN THAT INDUSTRY.

        16  BY MR. BOIES:

        17  Q.   AND HANGING IT ON THE DOOR MAY NOT BE THE MOST

        18  EFFECTIVE WAY FOR DISTRIBUTION; FOR BROWSERS, IN ANY

        19  EVENT.

        20  A.   THAT'S CORRECT.

        21  Q.   AND I THINK YOU MAY HAVE JUST ANSWERED THIS, BUT I

        22  WANT TO BE SURE.  THE ULTIMATE GOAL IS USAGE SHARE.

        23  DISTRIBUTION IS JUST A MEANS--NOT THE ONLY MEANS, BUT IT

        24  IS JUST A MEANS--TO THE END OF BROWSER USAGE SHARE;

        25  CORRECT?
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         1  A.   YES, I THINK THAT'S RIGHT.

         2  Q.   AND HOW GOOD A PARTICULAR DISTRIBUTION CHANNEL IS

         3  WILL DEPEND, IN PART, ON HOW EFFECTIVE DISTRIBUTION

         4  THROUGH THAT CHANNEL IS IN RESULTING IN USAGE; CORRECT?

         5  A.   I'M SORRY?  COULD YOU REPEAT THE QUESTION?

         6  Q.   SURE.

         7           YOU'VE GOT A LOT OF DISTRIBUTION CHANNELS THAT

         8  YOU'VE IDENTIFIED; CORRECT?

         9  A.   YES.

        10  Q.   AND THERE ARE DIFFERENT SUCCESS RATES, IF YOU WILL,

        11  IN TERMS OF TRANSLATING DISTRIBUTION INTO USAGE; CORRECT?

        12  A.   YES, I THINK THAT'S TRUE.

        13  Q.   AND WHAT YOU WANT IS YOU WANT DISTRIBUTION THAT WILL

        14  RESULT IN USAGE?

        15  A.   CERTAINLY.

        16  Q.   OKAY.  WAS DISTRIBUTION THROUGH ISP'S DISTRIBUTION

        17  THAT YOU BELIEVED WOULD RESULT IN USAGE?

        18  A.   YES, IN THAT IT WOULD BE MORE EFFECTIVE THAN SOME

        19  AREAS, SOME OTHER TYPES OF DISTRIBUTION.  AND MORE

        20  IMPORTANTLY, WE THOUGHT IT WAS A GOOD WAY TO ACCESS

        21  CUSTOMERS COMING ON TO THE INTERNET.

        22  Q.   IS IT ALSO THE CASE THAT ISP'S WERE A PARTICULARLY

        23  GOOD OR EFFECTIVE CHANNEL OF DISTRIBUTION TO PEOPLE WHO

        24  DID NOT GET A BROWSER WHEN THEY ORIGINALLY ACQUIRED THEIR

        25  PERSONAL COMPUTER?
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         1  A.   I THINK THAT COULD BE.  I'M NOT FAMILIAR WITH DATA TO

         2  THAT EFFECT, BUT THAT COULD VERY WELL BE TRUE.

         3  Q.   WELL, YOU BELIEVED THAT AS MORE AND MORE PEOPLE

         4  ACQUIRE COMPUTERS THAT HAVE BROWSERS BUILT IN, OTHER

         5  CHANNELS OF DISTRIBUTION INCLUDING ISP DISTRIBUTION, WILL

         6  BECOME LESS IMPORTANT; CORRECT?

         7  A.   I THINK IT'S GENERALLY TRUE ISP DISTRIBUTION WILL

         8  BECOME LESS IMPORTANT OVER TIME, BUT I THINK THAT'S TAKING

         9  A FAIRLY SIMPLISTIC VIEW.  IN REALITY, BROWSERS DON'T

        10  STAND STILL.  PEOPLE COME OUT WITH NEW RELEASES OF

        11  BROWSERS.

        12           SO, IT'S STILL GOING TO BE IMPORTANT FOR

        13  MICROSOFT OR FOR NETSCAPE TO BE ABLE TO DISTRIBUTE THOSE

        14  NEW VERSIONS OF BROWSERS, AND THEY MAY NOT WANT TO WAIT

        15  UNTIL THE USER BUYS A MACHINE TO GET A NEW COPY OF A

        16  BROWSER.  SO, FOR UPGRADING FOR MAKING NEW TECHNOLOGY

        17  AVAILABLE, I IMAGINE ISP'S WILL CONTINUE TO BE AN

        18  IMPORTANT SOURCE OF DISTRIBUTION.

        19  Q.   LET ME ASK YOU TO LOOK AT GOVERNMENT EXHIBIT 1553,

        20  WHICH I WOULD OFFER AT THIS TIME.

        21           MR. HOLLEY:  NO OBJECTION, YOUR HONOR.

        22           THE COURT:  GOVERNMENT'S 1553 IS ADMITTED.

        23                         (GOVERNMENT'S EXHIBIT NO. 1553 WAS

        24                          ADMITTED INTO EVIDENCE.)

        25  BY MR. BOIES:
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         1  Q.   DID YOU WRITE THIS, SIR?

         2  A.   DID I LIKE--

         3  Q.   WRITE IT.

         4  A.   WRITE IT, SIR.

         5           YES, IT APPEARS THAT I DID.

         6  Q.   AND DID YOU ACTUALLY SEND IT?

         7  A.   YES, SIR, I'M SURE I DID.  I DON'T REMEMBER THE

         8  SPECIFIC E-MAIL, BUT I'M SURE I DID.

         9  Q.   AND THIS IS ADDRESSED TO MR. CHASE AND MR. SILVERBERG

        10  AND MR. LUDWIG AND A NUMBER OF OTHER PEOPLE; CORRECT?

        11  A.   CORRECT.

        12  Q.   AND I WOULD LIKE TO DIRECT YOUR ATTENTION TO

        13  PARAGRAPH NUMBER TWO IN WHICH YOU ASKED THE QUESTION, "FOR

        14  HOW LONG WILL NETOP/ISP BROWSER DISTRIBUTION BE

        15  IMPORTANT?"

        16           DO YOU SEE THAT?

        17  A.   YES, I DO.

        18  Q.   AND YOU ANSWER YOUR QUESTION, "AT SOME POINT ALL

        19  BROWSERS WILL COME IN THE OPERATING SYSTEM, AND THIS WILL

        20  OBVIATE THE NEED FOR NETOPS TO SHIP THEM TO THEIR

        21  CUSTOMERS.  BUT HOW LONG WILL THIS BE?  CERTAINLY FOR THE

        22  INSTALLED BASE ON WINDOWS 3.1, WINDOWS NT AND MAC AND THE

        23  WINDOWS 95 RETAIL CUSTOMERS (WHO DIDN'T BUY PLUS) ISP'S

        24  WILL HAVE TO SHIP A BROWSER.  SO, TO ME, THIS IS ASKING AN

        25  OPERATING SYSTEM INSTALLED BASE QUESTION.  HOW LONG DO WE
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         1  EXPECT AN APPRECIABLE NUMBER OF WINDOWS 3.1, WINDOWS NT

         2  3.5, WINDOWS 95 VERSION ONE, AND THE OLD MAC MACHINES TO

         3  BE IN USE?"

         4           DO YOU SEE THAT?

         5  A.   YES, I DO.

         6  Q.   AND I TAKE IT YOU BELIEVE THAT TO BE TRUE AT THE TIME

         7  THAT YOU WROTE THIS?

         8  A.   I'M SURE I BELIEVED THAT TO BE TRUE AT THE TIME, YES.

         9  Q.   NOW, IS IT FAIR TO SAY THAT THE NUMBER OF INSTALLED

        10  BASE MACHINES THAT DID NOT COME WITH A BROWSER INSTALLED

        11  IS DIMINISHING SHARPLY OVER THE LAST THREE YEARS SINCE YOU

        12  WROTE THIS?

        13  A.   YES, I THINK THAT'S TRUE.  I THINK ALMOST--WELL, ALL

        14  MODERN OPERATING SYSTEMS AND MOST COMPUTER SYSTEMS COME

        15  WITH AT LEAST ONE BROWSER ON THEM.

        16           I WOULD ALSO POINT OUT, THOUGH, THAT I THINK MY

        17  REASONING HERE IS INCORRECT.  MY REASONING HERE IS

        18  INCORRECT FOR EXACTLY THE REASON THAT I JUST EXPLAINED,

        19  AND THAT IS THE NEED TO UPDATE NEW TECHNOLOGY, NEW

        20  BROWSING TECHNOLOGY, FAR MORE OFTEN THAN USERS ARE LIKELY

        21  TO BUY NEW MACHINES.

        22  Q.   LET ME PURSUE THAT, AND LET ME BE SURE I UNDERSTAND

        23  WHAT YOU'RE SAYING.

        24           YOU'RE SAYING THAT YOU WROTE THIS AT THE TIME,

        25  YOU BELIEVED IT AT THE TIME, BUT YOU NOW BELIEVE IT WAS
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         1  WRONG; ISN'T THAT CORRECT?

         2  A.   YEAH, I DON'T SEEM TO TAKE--YES, THAT'S CORRECT.  I

         3  DON'T SEEM TO TAKE INTO ACCOUNT IN THIS E-MAIL THE NEED TO

         4  UPDATE THE TECHNOLOGY MORE OFTEN THAN THE MACHINES SHIP.

         5           I ALSO DON'T SEEM TO TAKE INTO ACCOUNT HANDLING

         6  CROSS-PLATFORM ISSUES WHERE WE MIGHT WANT TO TAKE--MIGHT

         7  WANT TO MAKE INTERNET EXPLORER TECHNOLOGIES AVAILABLE, BUT

         8  THE OEM MAY NOT SHIP THOSE MACHINES.

         9           THE FINAL THING I WOULD POINT OUT IS I CAME INTO

        10  THIS JOB IN LATE OCTOBER 1995, SO I DO HAVE TO SAY I WROTE

        11  THIS MAIL WITH ABOUT FOUR MONTHS OF TENURE IN MY CURRENT

        12  POSITION.

        13  Q.   YES, BUT THIS WASN'T JUST YOUR VIEW, WAS IT, SIR?

        14  A.   I THINK OTHER PEOPLE PROBABLY SHARED THIS VIEW.  I

        15  THINK ONE OF THE THINGS THAT I DID IN TAKING THIS JOB IN

        16  1995 WAS REALLY TO BE THE FIRST PERSON AT MICROSOFT TO GO

        17  AFTER BUILDING RELATIONSHIPS WITH ISP'S.  SO, BY AND

        18  LARGE, WHILE MICROSOFT HAS A VERY LONG HISTORY OF WORKING

        19  WITH SOFTWARE VENDORS AND OEM'S, WE WERE AT THIS TIME

        20  RELATIVE NEOPHYTES AT WORKING WITH ISP'S.

        21  Q.   LET ME BE SURE THE QUESTION AND ANSWER ARE MEETING.

        22  I HAD INTERPRETED SOMETHING THAT YOU SAID ABOUT THIS TO

        23  SAY THAT, WELL, YOU WERE JUST KIND OF NEW THERE, AND YOU

        24  WERE--YOU MIGHT HAVE MADE A MISTAKE BECAUSE YOU HADN'T

        25  BEEN AT MICROSOFT LONG ENOUGH TO UNDERSTAND WHAT WAS GOING
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         1  ON.  THAT MAY BE A LITTLE BIT OF A SIMPLIFICATION OF WHAT

         2  YOU WERE SAYING, BUT IS THAT A FAIR SUMMARY?

         3  A.   WELL, I HAVE BEEN AT MICROSOFT FOR A VERY LONG TIME,

         4  SIR.

         5  Q.   NO, NO, BACK WHEN YOU WROTE THIS.

         6  A.   WHEN I WROTE THIS, I HAD BEEN AT MICROSOFT FOR A VERY

         7  LONG TIME.  I HAD NEVER WORKED BEFORE WITH ISP'S.

         8           AS I EXPLAINED, NO ONE AT MICROSOFT BEFORE ABOUT

         9  NOVEMBER OR DECEMBER OF 1995, TO MY KNOWLEDGE, WORKED

        10  CLOSELY WITH ISP'S.  IT WAS MY GROUP THAT STARTED THAT AT

        11  MICROSOFT.

        12           SO, WHAT I'M SAYING HERE ISN'T SO MUCH THAT IT

        13  ISN'T INCORRECT AS IT DOESN'T TAKE INTO ACCOUNT THE ISSUE

        14  I'VE DESCRIBED WITH WANTING TO GET ISP'S TO DISTRIBUTE,

        15  AND IT BEING IMPORTANT FOR ISP'S TO DISTRIBUTE NEW

        16  RELEASES OF THE TECHNOLOGY, BROWSING TECHNOLOGY.

        17  Q.   LET ME FOCUS ON THAT BECAUSE YOU SAID IT A COUPLE OF

        18  TIMES.

        19           WHEN SOMEBODY UPDATES THEIR TECHNOLOGY, WHEN

        20  SOMEBODY GETS A BROWSER WITH THEIR PC, USES THAT BROWSER

        21  WITH A PC, BUT A NEW VERSION COMES OUT AND THEY'RE GOING

        22  TO UPDATE IT--

        23  A.   YES.

        24  Q.   --HAVE YOU SEEN ANY STATISTICS AS TO HOW MANY TIMES

        25  THEY UPDATE THAT BROWSER WITH A BROWSER FROM THE SAME
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         1  MANUFACTURER AND HOW MANY TIMES THEY SWITCH BROWSERS?

         2  A.   NO, SIR, I HAVE NOT SEEN ANY DATA THAT I RECALL LIKE

         3  THAT.

         4  Q.   YOU UNDERSTAND THAT, FOR EXAMPLE, WHEN IE 5 COMES

         5  OUT--WHEN DOES IE 5 COME OUT?

         6  A.   I DON'T KNOW THE CURRENT RELEASE DATE OF IE 5.

         7  Q.   BUT IT'S GOING TO COME OUT AT SOME POINT IN THE

         8  RELATIVELY NEAR FUTURE?

         9  A.   I BELIEVE SO, YES.

        10  Q.   WHEN IE 5 COMES OUT, WOULD YOU EXPECT THAT MOST OF

        11  THE PEOPLE ADOPTING IE 5 ARE PEOPLE THAT ARE ALREADY USING

        12  IE 4?

        13  A.   I DON'T KNOW, SIR.

        14  Q.   YOU DON'T HAVE ANY EXPECTATIONS ON THAT ONE WAY OR

        15  THE OTHER?

        16  A.   IT'S NOT MY ROLE AT THE COMPANY.  I MEAN, I CAN SAY

        17  YES, BECAUSE IT SEEMS TO BE LOGICAL, BUT I REALLY WOULDN'T

        18  BE BASING THAT ON ANY DATA.  MY COLLEAGUE, BRAD CHASE, I

        19  THINK, WOULD HAVE A VERY GOOD IDEA AS TO THE ANSWER TO

        20  THAT.

        21  Q.   OKAY.  I THINK HE'S--

        22           THE COURT:  HE'S NEXT.

        23           MR. BOIES:  TWO DOWN THE ROAD, I THINK.

        24           THE WITNESS:  I THINK HE'S NEXT, ACTUALLY.

        25  BY MR. BOIES:
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         1  Q.   WELL, I WILL RESERVE THAT QUESTION FOR HIM.  LET ME

         2  GO BACK TO WHAT YOU WERE RESPONSIBLE FOR, AND THAT IS

         3  ISP'S.

         4           AND ONE OF THE THINGS THAT YOU TRIED TO GET ISP'S

         5  TO DO IS TO AGREE TO LIMIT THEIR DISTRIBUTION OF

         6  NETSCAPE'S PRODUCT; CORRECT?

         7  A.   NO, SIR.  OUR GOAL WITH ISP'S WAS TO ENCOURAGE THEM

         8  TO DISTRIBUTE INTERNET EXPLORER AND TO PROMOTE INTERNET

         9  EXPLORER AND DISTRIBUTE INTERNET EXPLORER.

        10  Q.   WELL, DIDN'T YOU SET QUOTAS AS TO WHAT THE MAXIMUM

        11  AMOUNT OF NETSCAPE'S BROWSER THE ISP'S WOULD BE PERMITTED

        12  TO DISTRIBUTE AS A PERCENTAGE OF THEIR IE DISTRIBUTIONS?

        13  A.   THERE ARE TEN ISP'S WHO IMPLEMENTED A CO-MARKETING

        14  PROGRAM WITH US CALLED THE "REFERRAL SERVER" FOR WHOM THAT

        15  IS TRUE.  THE VAST BULK OF OUR RELATIONSHIPS WITH ISP'S

        16  AROUND THE WORLD DO NOT CONTAIN--DO NOT CONTAIN ANY SORT

        17  OF SHIPMENT PERCENTAGE.

        18  Q.   WELL, LET'S TALK ABOUT THE ISP'S IN THE REFERRAL

        19  SERVER.

        20           DOES THAT INCLUDE AOL?

        21  A.   AOL IS--AOL SIGNED A--WELL, SORRY.  YES.  AOL SIGNED

        22  A REFERRAL SERVER AGREEMENT IN FEBRUARY, AND THEY DID NOT

        23  IMPLEMENT IT.  I LEARNED THAT AS OF NOVEMBER OF THIS YEAR,

        24  THEY HAD DECIDED TO GO AHEAD, SO YES, THEY SIGNED AN

        25  AGREEMENT.  NO, TO DATE, THEY HAVEN'T SHOWN UP IN THE
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         1  REFERRAL SERVER, THOUGH I EXPECT THAT THEY WILL SOON, IF

         2  THEY HAVEN'T ALREADY.

         3  Q.   AND DOES AOL HAVE RESTRICTIONS ON HOW MUCH IT CAN

         4  PROMOTE OR DISTRIBUTE NETSCAPE'S BROWSER?

         5  A.   I'M NOT FAMILIAR WITH THE AOL CONTRACT.  THAT IS

         6  SOMETHING NEGOTIATED BY BRAD CHASE.  HE'S OUR EXECUTIVE IN

         7  CHARGE OF THE AOL RELATIONSHIP.

         8  Q.   YOU'RE NOT EVEN FAMILIAR WITH IT?

         9  A.   I'M CERTAINLY FAMILIAR WITH THE REFERRAL CONTRACT.  I

        10  CAN'T TELL YOU WHAT THE AOL SERVER CONTRACT SAYS.

        11  Q.   LEAVING ASIDE WHETHER IT IS UNDER WHAT YOU CALLED A

        12  REFERRAL SERVER CONTRACT OR SOME OTHER CONTRACT, YOU WERE

        13  AWARE, WERE YOU NOT, THAT AOL WAS OBLIGATED TO LIMIT ITS

        14  DISTRIBUTION OF NETSCAPE'S BROWSER.  YOU WERE AWARE OF

        15  THAT, WERE YOU NOT, SIR?

        16  A.   I BELIEVE THAT AOL DID SELECT MICROSOFT INTERNET

        17  EXPLORER AS THE BROWSER THEY WOULD BUILD THEIR CLIENT ON

        18  TOP OF.  IT WAS MY UNDERSTANDING THEY WERE GOING TO PICK

        19  EITHER US OR NETSCAPE, AND THAT WE WON THAT.

        20           I ALSO DO BELIEVE THAT THERE ARE CERTAIN

        21  PROVISIONS IN THE AOL CONTRACT.  BUT AS I SAID, I DID NOT

        22  NEGOTIATE THAT, SO I CAN'T SPEAK TO THE SPECIFIC

        23  PROVISIONS OF IT.

        24  Q.   WHEN YOU SAY YOU UNDERSTOOD THAT THEY WERE GOING TO

        25  PICK YOURS OR NETSCAPE'S, WHO DO YOU UNDERSTAND THAT FROM?
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         1  A.   I UNDERSTAND THAT FROM--BOY, I SUPPOSE BRAD CHASE,

         2  BRAD SILVERBERG.  I HAVE BEEN IN TWO MEETINGS WITH AOL

         3  WHEN THEY CAME OUT TO VISIT US IN REDMOND.  THEY MAY HAVE

         4  SAID THAT TO ME.

         5           I THINK THAT WAS FAIRLY CLEAR IN THE INDUSTRY,

         6  AND I THINK IT WAS CERTAINLY REPORTED THAT WAY IN THE

         7  PRESS.  I KNOW THAT THAT WAS A FACTOR WHEN AOL DECIDED TO

         8  GIVE SOME BUSINESS TO NETSCAPE FOR THEIR GNN ISP SERVICE

         9  AND GIVE US, I THINK, THE KEY RELATIONSHIP FOR THE

        10  TECHNOLOGY THAT THEY BASE THEIR AOL CLIENT ON.

        11  Q.   MY QUESTION, SIR, WAS WHO TOLD YOU THAT?  AND DO I

        12  UNDERSTAND THAT THE ANSWER WAS MR. SILVERBERG, MR. CHASE,

        13  AND PERHAPS SOME OTHER PEOPLE THAT YOU DON'T RECALL?

        14  A.   LET ME BE MORE CRISP ON THAT.

        15           I DON'T KNOW.  PERHAPS IT WAS MR. SILVERBERG.

        16  PERHAPS IT WAS MR. CHASE.  PERHAPS IT WAS INDIVIDUALS FROM

        17  AOL.

        18  Q.   NOW, DID YOU UNDERSTAND THAT AOL WANTED TO OFFER ITS

        19  USERS A CHOICE OF BROWSER?

        20  A.   NO.  AS I SAID, I DIDN'T NEGOTIATE WITH AOL.  I

        21  WASN'T PARTY TO THOSE DISCUSSIONS.  THE TWO MEETINGS THAT

        22  I REFERENCED WITH AOL WERE ON REDMOND AFTER THEY HAD MADE

        23  THEIR DECISION.

        24  Q.   WELL, YOU KNOW GENERALLY FROM YOUR EXPERIENCE WITH

        25  ISP'S THAT ISP'S LIKED TO HAVE A CHOICE OF BROWSERS;
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         1  CORRECT?

         2  A.   OH, I WOULD AGREE WITH YOU ON ISP'S, BUT AOL IS A

         3  LITTLE DIFFERENT THAN YOUR STANDARD ISP.  THEY DEVELOPED A

         4  COMPLETE CLIENT OF THEIR OWN THAT THEY SHIP TO THEIR

         5  USERS.  MOST ISP'S DON'T.  MOST ISP'S TAKE A BROWSER AND

         6  MIGHT DO SOME SLIGHT COSMETIC CUSTOMIZATION TO IT.  THEY

         7  MIGHT RESET THE HOME PAGES, THEY MAY PUT THEIR LOGO ON IT,

         8  BUT THEY DON'T DEVELOP AN ENTIRE CLIENT.

         9           SO, I THINK AOL'S USE OF BROWSING TECHNOLOGY AND

        10  ISP'S USE OF BROWSERS ARE FAIRLY DIFFERENT.

        11  Q.   LET ME SEE IF I CAN MAKE CLEAR WHAT YOU'RE SAYING.

        12           FIRST, ISP'S GENERALLY LIKE TO GIVE THEIR

        13  SUBSCRIBERS A CHOICE OF BROWSER; CORRECT?

        14  A.   I WOULD AGREE WITH THAT STATEMENT, YES.

        15  Q.   OKAY.  SECOND, YOU DON'T KNOW PERSONALLY, ONE WAY OR

        16  THE OTHER, WHETHER AOL WANTED TO GIVE ITS SUBSCRIBERS A

        17  CHOICE OF BROWSERS?

        18  A.   THAT'S CORRECT.

        19  Q.   OKAY.  DOES MICROSOFT KEEP TRACK OF ISP'S AND

        20  CATEGORIZE THEM AS TO WHETHER THEY FALL INTO AN

        21  IE-PREFERRED OR A NAVIGATOR-PREFERRED OR AN IE-PARITY

        22  CATEGORY?

        23  A.   YES, SPECIFICALLY, I DO.  I USE THAT AS A WAY OF

        24  MEASURING THE STATUS OF OUR RELATIONSHIPS AND PROGRESS

        25  WITH ISP'S.
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         1  Q.   AND DOES MICROSOFT PREPARE REPORTS ON A REGULAR BASIS

         2  THAT LIST THE ISP'S IN EACH OF THOSE CATEGORIES AND WHAT

         3  THEIR SHIPMENTS AND SUBSCRIBERS ARE?

         4  A.   I HAVE FROM TIME TO TIME, AND MY SALES MANAGERS HAVE

         5  FROM TIME TO TIME IN THE MANAGEMENT OF OUR SALESPEOPLE,

         6  YES.

         7  Q.   AND DO THOSE REPORTS INCLUDE AOL?

         8  A.   YES.  TYPICALLY THEY DO INCLUDE AOL, AND TYPICALLY

         9  THEY DO INCLUDE MSN SINCE OUR OWN MICROSOFT NETWORK,

        10  BECAUSE WE WANT TO GIVE A COMPREHENSIVE VIEW OF THE

        11  MARKET, OF COURSE, I SPECIFICALLY DON'T HAVE

        12  RESPONSIBILITY FOR AOL, NOR, OF COURSE, DO WE HAVE

        13  RESPONSIBILITY FOR DETERMINING WHAT BROWSER IS SHIPPED BY

        14  MSN.

        15  Q.   WITH RESPECT TO AOL, HOWEVER, IN PREPARING THESE

        16  REPORTS THAT YOU SAY YOU SOMETIMES DO PERSONALLY AND AT

        17  OTHER TIMES IS DONE BY YOUR SALES MANAGERS, YOU HAVE TO

        18  FIND OUT WHAT AOL'S SHIPMENTS ARE OF IE AND OF NAVIGATOR;

        19  CORRECT?

        20  A.   YES, WHICH I DO BY CONTACTING MR. CHASE OR THE AOL

        21  ACCOUNT MANAGER AT MICROSOFT.

        22  Q.   AND THEY HAVE TOLD YOU, HAVE THEY NOT, THAT

        23  MICROSOFT, OR MICROSOFT'S INTERNET EXPLORER, REPRESENTS 85

        24  PERCENT OR MORE OF AOL'S SHIPMENTS OF BROWSERS?

        25  A.   YES, THEY HAVE, BUT THIS IS A BIT OF A COMPLICATED
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         1  ISSUE BECAUSE THERE ARE SEVERAL THINGS YOU CAN LOOK AT.

         2  ONE IS WHAT AOL SHIPS FOR EACH SUBSCRIPTION THAT IT HAS.

         3           THE OTHER THING IS TO TAKE A LOOK--AND THERE IS

         4  (SIC) SOME INDEPENDENT MEASURES, I UNDERSTAND, OF WHAT AOL

         5  SUBSCRIBERS--THAT IS, INDIVIDUAL PEOPLE--TAKE ADVANTAGE OF

         6  AS THEIR BROWSING CLIENT.  AND THAT'S IMPORTANT BECAUSE

         7  AOL CAN SHIP A BROWSER TO A CUSTOMER, AND THAT CUSTOMER

         8  CAN CHOOSE TO USE THE AOL CLIENT FOR BROWSING AOL

         9  MATERIAL, AND THEY CAN SWITCH TO NAVIGATOR, IF THEY WISH,

        10  TO BROWSE THE WEB, EVEN THOUGH AOL SHIPS INTERNET EXPLORER

        11  AS PART OF THEIR CLIENT.

        12           AND I BELIEVE THERE IS A MARKET STUDY THAT SHOWS

        13  THAT 22 PERCENT OF AOL SUBSCRIBERS ACTUALLY DO THE LATTER

        14  AND USE THE NAVIGATOR WHEN THEY'RE BROWSING THE WEB.

        15  Q.   MR. MYHRVOLD, YOU KNOW PERFECTLY WELL THAT AOL AND

        16  EVERYONE ELSE USING THE ONLINE SERVICES FOLDER HAS TO

        17  COMMIT THAT 85 PERCENT OF THE BROWSERS THEY SHIP TO

        18  CUSTOMERS WOULD BE IE?

        19  A.   THAT'S ABSOLUTELY WRONG.

        20  Q.   ALL RIGHT, SIR.  LET ME ASK YOU TO LOOK AT GOVERNMENT

        21  EXHIBIT 185, WHICH IS ALREADY IN EVIDENCE.

        22           (DOCUMENT HANDED TO THE WITNESS.)

        23  Q.   AND I'M INTERESTED IN THE VERY SHORT E-MAIL FROM YOU

        24  DATED MAY 2, 1996, AT THE VERY TOP OF THE PAGE.

        25           DO YOU SEE THAT, SIR?
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         1  A.   YES, I DO.

         2  Q.   IN WHICH YOU WRITE, "THAT YOU CAN TALK TO SOMEBODY

         3  ABOUT ADDING THEM TO THE INTERNET/ISP FOLDER AND ALSO

         4  POTENTIALLY THE ONLINE SERVICES FOLDER, BUT THE

         5  REQUIREMENTS FOR THIS ARE HIGH AND THEY WILL HAVE TO

         6  COMMIT THAT 85 PERCENT OF THE BROWSERS THEY SHIP TO THEIR

         7  CUSTOMERS WILL BE IE."

         8           DID YOU WRITE THIS, SIR?

         9  A.   YES, I DID.  AND I WOULD LIKE TO--

        10  Q.   DID YOU SEND IT?

        11  A.   YES, I DID.

        12  Q.   THIS IS NOT A DRAFT?

        13  A.   IT DOESN'T SAY IT'S A DRAFT.

        14  Q.   I KNOW IT DOESN'T SAY.  I'M JUST ASKING YOU.  IT'S

        15  NOT A DRAFT?

        16  A.   NO, IT'S NOT A DRAFT.

        17  Q.   YOU SENT IT, AND YOU KNEW THIS AT THE TIME; RIGHT?

        18  THAT EVERYBODY IN THE ONLINE SERVICES FOLDER HAD TO COMMIT

        19  THAT 85 PERCENT OF THE BROWSERS THEY SHIP TO THEIR

        20  CUSTOMERS WOULD BE IE.  YOU KNEW THAT THEN, DIDN'T YOU,

        21  SIR?

        22  A.   SIR, VERY FEW--I THINK ONLY ONE CONTRACT FOR--ONE

        23  CONTRACT WAS SIGNED AT THE TIME OF THIS E-MAIL, SO I COULD

        24  TELL YOU CATEGORICALLY, BECAUSE I SIGNED THE CONTRACTS FOR

        25  NETCOM IN JULY, AND THAT REQUIRED 50 PERCENT DISTRIBUTION
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         1  OF INTERNET EXPLORER, NOT 85 PERCENT.

         2  Q.   AND NETCOM IS ON THE ONLINE SERVICES FOLDER; IS THAT

         3  TRUE, SIR?

         4  A.   NO, YOUR INITIAL QUESTION WAS ABOUT THE REFERRAL

         5  SERVER.

         6  Q.   NO, SIR.  I SAID AOL IN THE ONLINE SERVICES FOLDER.

         7  AND IF YOU MISHEARD--IF YOUR TESTIMONY IS THAT YOU

         8  MISHEARD THAT, JUST TELL ME.  THE RECORD WILL SHOW

         9  BECAUSE, AGAIN, WE'VE GOT A STENOGRAPHER TAKING IT ALL

        10  DOWN, JUST LIKE YOUR DEPOSITION.  AND IF YOU MISHEARD OR

        11  IF I MISSPOKE, WE COULD JUST PUT IT ASIDE.

        12           LET ME ASK YOU THE QUESTION AGAIN.

        13           WAS IT THE CASE THAT YOU KNEW THAT AOL AND

        14  EVERYONE ELSE IN THE ONLINE SERVICES FOLDER HAD TO COMMIT

        15  THAT 85 PERCENT OF THE BROWSERS THEY SHIPPED TO THEIR

        16  CUSTOMERS WILL BE IE?

        17  A.   NO.

        18  Q.   YOU DID NOT KNOW THAT?

        19  A.   I DO NOT KNOW THAT EVERYONE IN THE ONLINE SERVICES

        20  FOLDER TODAY, WHICH WOULD INCLUDE AT&T AND COMPUSERVE AND

        21  PRODIGY, ALL HAVE AN 85 PERCENT RESTRICTION.

        22           THERE ARE ALSO MANY COMPANIES AROUND THE WORLD

        23  SUCH AS TELEFONICA IN SPAIN, FRANCE TELECOM IN FRANCE, I

        24  BELIEVE DEUTSCHE TELECOM IN GERMANY, ARE IN THE ONLINE

        25  SERVICES FOLDER.  I CERTAINLY CANNOT TELL YOU THAT I KNOW
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         1  THAT ALL OF THOSE COMPANIES HAVE COMMITTED TO 85 PERCENT

         2  DISTRIBUTION OF INTERNET EXPLORER.

         3  Q.   THOSE COMPANIES THAT YOU JUST MENTIONED ARE NOT IN

         4  THE ONLINE SERVICES FOLDER IN THE UNITED STATES, ARE THEY,

         5  SIR?

         6  A.   WELL, CERTAINLY AT&T IS, AND COMPUSERVE IS, AND

         7  PRODIGY IS.

         8  Q.   BUT THE NOTE THE FOREIGN ONES YOU MENTIONED?

         9  A.   NO, NOT THE FOREIGN ONES, OF COURSE NOT.

        10           THE COURT:  NOT THE WHAT?

        11           MR. BOIES:  THE FOREIGN ONES, THE NAMES THAT I

        12  DON'T ALWAYS PRONOUNCE RIGHT.

        13  BY MR. BOIES:

        14  Q.   NOW, MR. MYHRVOLD, ON MAY 2, 1996, DID YOU BELIEVE

        15  THAT EVERYONE WHO WAS GOING TO BE IN THE ONLINE SERVICES

        16  FOLDER HAD TO COMMIT THAT 85 PERCENT OF THE BROWSERS THEY

        17  SHIPPED TO CUSTOMERS WILL BE IE?  DID YOU BELIEVE THAT

        18  THEN?

        19  A.   YES, BECAUSE I SENT THIS E-MAIL.

        20  Q.   OKAY.  NOW, DO YOU KNOW OF ANY COMPANY THAT IS IN THE

        21  ONLINE SERVICES FOLDER IN THE UNITED STATES THAT DID NOT

        22  MAKE THAT COMMITMENT?

        23  A.   I DON'T KNOW WHAT COMMITMENT COMPUSERVE MADE.  I

        24  DON'T KNOW WHAT THE COMMITMENT IS FOR AT&T.  CERTAINLY FOR

        25  THE REFERRAL SERVER, THAT IS NOT TRUE.
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         1  Q.   I'M TALKING ABOUT THE ONLINE SERVICES FOLDER.

         2  A.   THEN I GUESS I HAVE TO REPEAT MYSELF.  I DO NOT KNOW

         3  WHAT THE COMMITMENTS ARE THAT COMPUSERVE AND AT&T MADE FOR

         4  THE ONLINE SERVICES FOLDER.

         5  Q.   HOW ABOUT AOL, WHICH WAS THE COMPANY WE STARTED WITH?

         6  DO YOU KNOW WHETHER THEY COMMITTED TO SHIP 85 PERCENT?

         7  A.   I BELIEVE THAT IS TRUE, BUT I AM NOT POSITIVE BECAUSE

         8  I DID NOT NEGOTIATE THAT CONTRACT.  AND I MAY HAVE READ

         9  THAT CONTRACT IN YEARS PAST.  I CERTAINLY HAVEN'T

        10  RECENTLY.

        11  Q.   OKAY.

        12           MR. BOIES:  THIS WOULD BE A CONVENIENT TIME, YOUR

        13  HONOR.

        14           THE COURT:  ALL RIGHT.  WE'LL BREAK UNTIL 10:00

        15  TOMORROW MORNING.

        16           (WHEREUPON, AT 4:27 P.M., THE HEARING WAS

        17  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        18

        19

        20

        21

        22

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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