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         1                    P R O C E E D I N G S

         2           THE COURT:  ALL RIGHT.

         3           MR. BOIES:  THANK YOU.

         4                 CONTINUED CROSS-EXAMINATION

         5  BY MR. BOIES:

         6  Q.   GOOD AFTERNOON, DEAN SCHMALENSEE.

         7  A.   GOOD AFTERNOON, MR. BOIES.

         8  Q.   I WOULD LIKE TO PICK UP WHERE WE WERE AT THE LUNCHEON

         9  BREAK, AND IN THAT CONNECTION I WOULD LIKE YOU TO LOOK AT

        10  GOVERNMENT EXHIBIT 1372, WHICH ARE EXCERPTS FROM A BOOK

        11  YOU MENTIONED A NUMBER OF TIMES IN YOUR TESTIMONY,

        12  COMPETING ON INTERNET TIME BY MR. CUSUMANO AND MR. YOFFIE.

        13           MR. BOIES:  AND I WOULD OFFER GOVERNMENT

        14  EXHIBIT 1372.

        15           MR. UROWSKY:  NO OBJECTION SUBJECT TO THE RIGHT

        16  TO SUPPLEMENT WITH ADDITIONAL PARTS OF THE DOCUMENT, IF

        17  NECESSARY.

        18           THE COURT:  HE'S OFFERING THE WHOLE BOOK.

        19           MR. BOIES:  NO, I'M OFFERING JUST THE EXCERPT,

        20  YOUR HONOR.

        21           THE COURT:  MY RECOLLECTION IS WITHOUT OFFERING

        22  IT, YOU TENDERED IT ON DAY ONE OF YOUR TRIAL, OR

        23  THEREABOUTS.

        24           ALL RIGHT.  GOVERNMENT'S 1372 IS ADMITTED,

        25  SUBJECT TO THE CONDITION.
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         1                         (GOVERNMENT EXHIBIT NO. 1372 WAS

         2                          ADMITTED INTO EVIDENCE.)

         3  BY MR. BOIES:

         4  Q.   NOW, YOU CITE THIS BOOK IN A NUMBER OF PLACES IN YOUR

         5  TESTIMONY.

         6           DID YOU READ THE WHOLE BOOK?

         7  A.   I DID READ THE WHOLE BOOK, YES.  INTERESTING BOOK.

         8  Q.   AND LET ME DIRECT YOUR ATTENTION TO THE LAST PAGE OF

         9  THIS PARTICULAR EXCERPT AND PARTICULARLY AT THE TOP OF THE

        10  PAGE WHERE IT SAYS, "IN MARCH 1996, BILL GATES DECIDED

        11  THAT PROMOTING INTERNET EXPLORER WAS SIMPLY MORE IMPORTANT

        12  THAN PROTECTING MSN'S BIGGEST COMPETITIVE ADVANTAGE.

        13  GATES WAS WILLING TO SACRIFICE ONE CHILD (MSN) TO PROMOTE

        14  A MORE IMPORTANT ONE (INTERNET EXPLORER)."

        15           LET ME STOP THERE, DEAN SCHMALENSEE.

        16           IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        17  A.   THE NOTION THAT GATES WAS WILLING TO DISADVANTAGE ONE

        18  TO PROMOTE THE OTHER, YES.  SACRIFICE ONE CHILD SEEMS A

        19  LITTLE STRONG FOR WHAT WAS DONE, BUT CERTAINLY THAT--THAT

        20  THERE WAS A DECISION MADE THAT'S IN THAT DIRECTION.

        21  Q.   A DECISION MADE TO DISADVANTAGE MSN IN ORDER TO

        22  PROMOTE INTERNET EXPLORER; IS THAT CORRECT?

        23  A.   TO DISADVANTAGE MSN TO THE EXTENT THAT PROVIDING

        24  INCREMENTAL DISTRIBUTION FOR ONE OF ITS COMPETITORS WOULD

        25  DO SO.  NOT TO SACRIFICE IT, BUT TO PROVIDE SOMETHING TO
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         1  ONE OF ITS COMPETITORS, YES.

         2  Q.   ONE OF MSN'S COMPETITORS?

         3  A.   THAT'S CORRECT.  I DON'T THINK THAT THERE IS ANYTHING

         4  IN THIS RECORD THAT SUGGESTS THAT RISES TO THE LEVEL OF

         5  SACRIFICING A CHILD, MUCH AS I ENJOY THE LANGUAGE IN THIS

         6  BOOK.

         7  Q.   AND LET ME GO ON.  "TO ENTICE STEVE CASE, THE CEO OF

         8  AOL, TO MAKE INTERNET EXPLORER AOL'S PREFERRED BROWSER,

         9  GATES OFFERED TO PUT AN AOL ICON ON THE WINDOWS 95

        10  DESKTOP, PERHAPS THE MOST EXPENSIVE REAL ESTATE IN THE

        11  WORLD."

        12           LET ME STOP THERE.

        13           IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        14  A.   I CAN'T IMAGINE WHAT THEY MEAN BY THE MOST EXPENSIVE

        15  REAL ESTATE IN THE WORLD.  THAT'S NOT CONSISTENT WITH MY

        16  UNDERSTANDING.  HE WAS WILLING TO OFFER A POSITION IN THE

        17  ONLINE SERVICES FOLDER.  IT'S ACTUALLY NOT--IT DOESN'T PUT

        18  AOL ICON ON THE DESKTOP.  IT PUTS IT IN THE FOLDER ON THE

        19  DESKTOP.  AND I HAVE SEEN NOTHING THAT IS CONSISTENT WITH

        20  THIS BEING THE MOST EXPENSIVE REAL ESTATE IN THE WORLD.  I

        21  DON'T KNOW WHAT'S MEANT BY THAT.

        22  Q.   LET ME GO ON.  THESE AUTHORS WHO YOU ELSEWHERE RELY

        23  ON IN YOUR EXPERT REPORT SAY, "IN EXCHANGE FOR PROMOTING

        24  INTERNET EXPLORER AS ITS DEFAULT BROWSER, AOL WOULD HAVE

        25  ALMOST EQUAL PROMINENCE WITH MSN ON FUTURE VERSIONS OF
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         1  WINDOWS."

         2           LET ME ASK WHETHER YOU AGREE WITH THAT.

         3  A.   WELL, THE FACTS ARE WHAT THE FACTS ARE.  AOL WOULD BE

         4  IN THE ONLINE SERVICES FOLDER ALONG WITH WHAT WAS

         5  THEN--WHAT WERE THEN THREE OF ITS COMPETITORS.  MSN WOULD

         6  BE ON THE DESKTOP.  THEY VIEW THAT AS ALMOST EQUAL

         7  PROMINENCE.  I HAVEN'T DECIDED IN WHAT SENSE THAT MIGHT BE

         8  TRUE.

         9  Q.   OKAY.  THE AUTHORS THEN GO ON TO WRITE, "IN

        10  ANNOUNCING THIS DEAL ON MARCH 12, 1996, MICROSOFT DEALT

        11  NETSCAPE A CRUSHING BLOW.  JUST ONE DAY EARLIER, NETSCAPE

        12  HAD ANNOUNCED A LICENSING DEAL WITH AOL, WHICH WAS

        13  EXPECTED TO MOVE THE SERVICE'S ROUGHLY 6 MILLION USERS

        14  INTO THE NAVIGATOR CAMP."

        15           LET ME ASK WHETHER IT IS CONSISTENT WITH YOUR

        16  UNDERSTANDING THAT IN ANNOUNCING THIS DEAL ON MARCH 12,

        17  1996, MICROSOFT DEALT NETSCAPE A CRUSHING BLOW?

        18  A.   I THINK IT WAS--CRUSHING IS INTERESTING.  IT DEALT

        19  THEM A BLOW.  IT WAS A MAJOR CONTRACT WIN FOR MICROSOFT;

        20  THERE IS NO DOUBT ABOUT THAT.  THE FACTS ARE WHAT THE

        21  FACTS ARE.  WHETHER THE ADJECTIVE APPLIES OR NOT, WE COULD

        22  DEBATE, BUT WE HAVE NUMBERS ON CONSEQUENCES.

        23           I THINK "CRUSHING" IS TOO STRONG, BUT IMPORTANT,

        24  CERTAINLY.

        25  Q.   OKAY.  THE AUTHORS THEN GO ON TO SAY, "GATES LATER
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         1  EXTENDED HIS OFFER TO THE OTHER ONLINE SERVICES AND THE

         2  LARGEST INTERNET SERVICE PROVIDERS, GUARANTEEING A HUGE

         3  PERCENTAGE OF THE HOME MARKET FOR INTERNET EXPLORER AND

         4  TOUGH TIMES FOR MSN."

         5           IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

         6  A.   MR. BOIES, COULD WE FIRST DISCUSS THIS SENTENCE YOU

         7  SKIPPED OVER?  I THINK THAT WOULD APPROPRIATE AS WELL

         8  BECAUSE THAT'S AN INTERESTING SENTENCE.  IT SUGGESTS THAT

         9  NETSCAPE--

        10  Q.   MAY I INQUIRE WHETHER THIS IS IN RESPONSE TO A

        11  QUESTION, SIR?

        12  A.   NO, I'M SORRY.  I WAS JUST TRYING TO GIVE A COMPLETE

        13  DISCUSSION OF THE DOCUMENT, BUT IF YOU WOULD PREFER TO

        14  SKIP IT, I'M SORRY.

        15  Q.   LET ME ASK MY QUESTIONS, AND THEN I WILL COME BACK

        16  AND ASK ABOUT THAT IF YOU WOULD LIKE.

        17  A.   ALL RIGHT.

        18  Q.   BUT LET'S FOCUS ON MY QUESTIONS FIRST.

        19           FOCUSING ON THE PART THAT SAYS, "GATES LATER

        20  EXTENDED HIS OFFER TO THE OTHER ONLINE SERVICES AND THE

        21  LARGEST INTERNET SERVICE PROVIDERS, GUARANTEEING A HUGE

        22  PERCENTAGE OF THE HOME MARKET FOR INTERNET EXPLORER AND

        23  TOUGH TIMES FOR MSN," IS THAT CONSISTENT WITH YOUR

        24  UNDERSTANDING?

        25  A.   I THINK IT'S NOT CONSISTENT WITH WHAT HAPPENED.  A
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         1  HUGE PERCENTAGE OF THE HOME MARKET FOR INTERNET EXPLORER

         2  AND TOUGH TIMES FOR MSN, IT MAY BE A CHARACTERIZATION OF

         3  WHAT WAS THOUGHT.  I DON'T THINK IT IS A CHARACTERIZATION

         4  OF WHAT HAPPENED.

         5  Q.   WELL, WHAT PERCENTAGE OF THE HOME MARKET DID GATES

         6  GUARANTEE FOR INTERNET EXPLORER BY THIS APPROACH?

         7  A.   IT DIDN'T GUARANTEE THEM ANY PERCENTAGE OF THE HOME

         8  MARKET.  HOME USERS CAN USE NETSCAPE.  PEOPLE USE NETSCAPE

         9  ON AOL NOW AS THEY HAVE ALWAYS DONE.  HE DIDN'T GUARANTEE

        10  THEM ANYTHING.  HE ENHANCED THE DISTRIBUTION OF INTERNET

        11  TECHNOLOGIES, WHICH, AS USUAL, CONSUMERS WERE FREE NOT TO

        12  USE.

        13           SO, GUARANTEEING IS A SERIOUS PROBLEM SINCE THERE

        14  WAS NO FORCED CHOICE.  AND GUARANTEEING TOUGH TIMES FOR

        15  MSN, IT'S MSN WHO IS ABLE TO COMPETE WITH AOL, IT WAS

        16  GOING TO DO WELL; AND IF IT WASN'T, IT WASN'T.  I DON'T

        17  THINK THERE WAS ANY GUARANTEE IMPLICIT IN A DISTRIBUTION

        18  ARRANGEMENT.

        19  Q.   DEAN SCHMALENSEE, WHAT PERCENTAGE OF AOL USERS TODAY

        20  USE NETSCAPE?

        21  A.   I HAVE THE ESTIMATE, A CURRENT ESTIMATE, IN

        22  APPENDIX D.  I COULD GO LOOK AT IT.  DO YOU WANT ME TO DO

        23  THAT?

        24  Q.   DO YOU HAVE AN ESTIMATE RIGHT NOW, AS YOU SIT HERE,

        25  APPROXIMATELY?  IF YOU DON'T, YOU COULD LOOK IT UP.  BUT I
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         1  WONDER AFTER HAVING SAID AOL USERS ARE FREE TO USE

         2  NETSCAPE THAN THEY DO TODAY, WHETHER YOU HAVE IN YOUR MIND

         3  SOME ESTIMATE OF WHAT PERCENTAGE OF NETSCAPE USERS TODAY

         4  ACTUALLY DO THAT.

         5  A.   MR. BOIES, THAT'S ONE COLUMN IN A TABLE IN MY

         6  300--WELL, ACTUALLY 400-PAGE TESTIMONY WHEN YOU COUNT THE

         7  APPENDIX, AND I CONFESS I WOULD RATHER LOOK IT UP THAN TRY

         8  TO REMEMBER IT.

         9  Q.   I WANT YOU TO BE ABLE TO LOOK IT UP, BUT WHAT I'M

        10  ASKING YOU, AS YOU SIT HERE NOW, DO YOU HAVE ANY ESTIMATE

        11  AT ALL THAT YOU CAN GIVE ME, AND THEN WE WILL LOOK IT UP.

        12           MR. UROWSKY:  OBJECTION, YOUR HONOR.  IS IT A

        13  MEMORY CONTEST?

        14           MR. BOIES:  IT'S NOT A MEMORY CONTEST.

        15           THE COURT:  IT MAY BE OR IT MAY NOT BE.  BE THAT

        16  AS IT MAY, HE CAN SAY HE DOESN'T REMEMBER, AND THEN WE

        17  COULD GO TO THE TABLE.

        18           THE WITNESS:  THE PERCENTAGE IS, I BELIEVE,

        19  AROUND 15 TO 20 PERCENT.

        20  BY MR. BOIES:

        21  Q.   OKAY.

        22  A.   DO YOU WANT ME TO LOOK IT UP?

        23  Q.   SURE.

        24           AND WHEN YOU HAVE IT, WHEN YOU GIVE THE ANSWER,

        25  IF YOU WOULD DESIGNATE THE PAGE IT COMES FROM.
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         1           THE COURT:  ARE YOU IN YOUR APPENDIX OR DIRECT

         2  TESTIMONY?

         3           THE WITNESS:  I'M IN THE APPENDIX THERE, TOO,

         4  YOUR HONOR.  I BELIEVE IT'S BROKEN DOWN IN APPENDIX D.

         5           THE COURT:  ALL RIGHT.

         6           (PAUSE.)

         7           THE WITNESS:  MR. BOIES, I'M LOOKING AT TABLE

         8  D-19 ON PAGE D-77.  THAT'S PAGE 77 IN APPENDIX D.  IT

         9  DOESN'T BREAK OUT AOL SEPARATELY, ALTHOUGH AOL IS THE BULK

        10  OF--ACCOUNTS FOR THE BULK OF PEOPLE WHO GAIN ACCESS

        11  THROUGH AN ONLINE SERVICE OTHER THAN MSN, AND THE NUMBER

        12  THERE INDICATES THAT THE TABLE THERE SAYS THAT IN THE

        13  THIRD QUARTER OF 1998, 26 PERCENT OF OLS USERS EMPLOYED

        14  THE NETSCAPE BROWSER.  THAT'S THE MDC ESTIMATE.

        15  BY MR. BOIES:

        16  Q.   NOW, AS YOU SAY, THIS DOES NOT BREAK OUT AOL.  THIS

        17  ALSO INCLUDES--LET ME ASK FIRST:  HOW MANY OLS'S DOES THIS

        18  INCLUDE?

        19  A.   THIS INCLUDES AOL, COMPUSERVE AND PRODIGY.  AND, OF

        20  COURSE, AOL IS MUCH THE LARGEST OF THOSE THREE.  AND, OF

        21  COURSE, AOL OWNS COMPUSERVE.

        22  Q.   RIGHT.

        23           NOW, YOU SAY THAT THIS IS BASED ON THE MDC DATA?

        24  A.   THAT'S CORRECT.

        25  Q.   DID YOU CHECK TO SEE WHETHER THAT DATA WAS CONSISTENT
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         1  WITH THE DATA THAT MICROSOFT INTERNALLY USED TO DETERMINE

         2  WHAT PERCENTAGE OF AOL'S USERS WERE USING INTERNET

         3  EXPLORER OR NAVIGATOR?

         4  A.   WE HAVE HAD THIS CONVERSATION BEFORE.  I ASKED OF

         5  MICROSOFT ALL THE DATA SOURCES THAT BORE ON THIS SUBJECT.

         6  I BELIEVED THAT APPENDIX D DISCUSSES ALL OF THE AVAILABLE

         7  DATA SOURCES ON BROWSER USE.  CERTAINLY PLAINTIFFS'

         8  ECONOMIST DISCUSSED ONLY ONE.  I DID NOT TRY TO DO A

         9  DOCUMENT-BY-DOCUMENT CHECK.

        10  Q.   WELL, LET ME ASK YOU TO LOOK AT GOVERNMENT

        11  EXHIBIT 834, WHICH IS IN EVIDENCE.

        12           (DOCUMENT HANDED TO THE WITNESS.)

        13  Q.   AND THIS IS IN DECEMBER OF 1997.  AND THE SECOND

        14  QUARTER OF FISCAL YEAR 1998 IS THE LAST QUARTER OF

        15  CALENDAR YEAR 1997; RIGHT?

        16  A.   I BELIEVE THAT'S RIGHT, YEAH.

        17  Q.   AND SO THEY PROVIDE ACTUAL NUMBERS, AND THEN THEY

        18  PROVIDE FORECAST NUMBERS FOR THE NEXT TWO QUARTERS;

        19  CORRECT?

        20  A.   GIVE ME A MINUTE, PLEASE.  I'M TRYING TO DECIPHER

        21  THIS.  THIS IS MOSTLY ABOUT SUN'S SERVERS, SO WE HAVE A

        22  TABLE HERE WITH--

        23  Q.   ACTUALLY, THE PORTION I'M INTERESTED IN IS THE CHART

        24  UP HERE THAT SAYS "BROWSER USAGE AND INTERNET EXPLORER

        25  STATUS" AND SHOWS MARKET-SHARE NUMBERS AT THE TOP OF THE
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         1  SECOND PAGE.

         2  A.   NO, I HAVE IT, AND I'M NOT TRYING TO DIGEST THE REST.

         3  I'M JUST TRYING TO UNDERSTAND THIS WITHOUT ANY EXPLANATORY

         4  MATERIAL, SINCE IT IS A TABLE BY ITSELF WITHOUT--WITHOUT A

         5  CONTEXT OR A SOURCE.

         6  Q.   LET ME ASK YOU FIRST IF YOU HAVE SEEN THIS BEFORE.

         7  A.   THIS TABLE, NO.

         8  Q.   HAVE YOU SEEN THIS DOCUMENT?

         9  A.   MAY I HAVE A MOMENT TO DIGEST IT BEFORE WE GO ON?

        10  Q.   CERTAINLY.  WHEN YOU FINISH DIGESTING IT, LET ME

        11  KNOW.

        12  A.   I SHALL.

        13           (WITNESS REVIEWS DOCUMENT.)

        14  A.   YES, I HAVE DIGESTED IT TO THE EXTENT I CAN.

        15  Q.   OKAY.  NOW, THIS SHOWS THAT IE'S SHARE OF THE AOL

        16  SUBSCRIBERS WAS 83 PERCENT IN THE THIRD QUARTER OF 1997

        17  AND 85 PERCENT IN THE FOURTH QUARTER OF 1997, AND WAS

        18  PROJECTED TO GO TO 89 PERCENT AND 90 PERCENT IN THE FIRST

        19  TWO QUARTERS OF 1998; IS THAT CORRECT?

        20  A.   I THINK, MR. BOIES--THAT'S WHAT IT SAYS.  I THINK

        21  THIS IS MOST LIKELY THE ANSWER TO A RATHER DIFFERENT

        22  QUESTION THAN THE MDC QUESTION.  CERTAINLY ONE THING THAT

        23  WAS OF INTEREST TO MICROSOFT AND OF INTEREST TO AOL WAS

        24  WHAT CLIENT SOFTWARE AOL USERS HAD.  YOU WILL NOTICE, FOR

        25  INSTANCE, NETSCAPE DOESN'T APPEAR IN THIS TABLE, AND WE
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         1  KNOW THAT THROUGHOUT SOME AOL SUBSCRIBERS USE NETSCAPE.

         2           SO, WHAT THIS APPEARS TO ME TO BE IS A TABLE

         3  DESCRIBING WHAT SORT OF SOFTWARE AOL USED THEN.  IT'S

         4  CERTAINLY MORE PLAUSIBLE THAN THE ALTERNATIVE

         5  INTERPRETATION BECAUSE, AS I SAID, THIS DOESN'T EVEN LIST

         6  NETSCAPE.

         7           AND ALL THE DATA INDICATES, INCLUDING, IN

         8  PARTICULAR, THE ADKNOWLEDGE DATA INDICATES, THAT SOME AOL

         9  USERS USE NETSCAPE.  THIS TABLE IMPLIES NONE.  SO I

        10  INTERPRETED IT AS HAVING TO DO WITH THE BASE OF AOL'S

        11  CLIENT SOFTWARE, NOT THE PATTERN OF USAGE BY AOL USERS.

        12  Q.   WHY DO YOU SAY THAT THIS SUGGESTS THAT NONE OF AOL'S

        13  USERS USE NETSCAPE?

        14  A.   BECAUSE THERE IS NO NETSCAPE LINE, MR. BOIES.  IT

        15  TALKS ABOUT IE SHARE, DISTRIBUTED WIN32, WIN16 MAC.  YOU

        16  WOULD HAVE--IF THE ISSUE WERE, ARE THEY USING INTERNET

        17  EXPLORER, ARE THEY USING NETSCAPE, ARE THEY USING THE OLD

        18  VERSION OF AOL SOFTWARE, YOU WOULD HAVE--HAVE A LINE FOR

        19  NAVIGATOR, YOU WOULD HAVE A LINE FOR NETSCAPE.

        20           YOU WOULD DISTINGUISH--YOU WOULDN'T HAVE A LINE

        21  FOR MACINTOSH, FOR INSTANCE, WHICH IS IRRELEVANT TO THIS

        22  PARTICULAR DISPUTE.  THIS TABLE JUST SEEMS TO ME TO MAKE

        23  MUCH MORE SENSE AS A DESCRIPTION OF WHAT KIND OF SOFTWARE

        24  DO AOL SUBSCRIBERS HAVE FROM AOL RATHER THAN A

        25  DISCRIMINATION OF THEIR PATTERNS OF USE.
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         1           IT ALSO HAS THINGS LIKE THE MAC FOR THE THIRD

         2  QUARTER OF FY 98.  IT'S GOT IT TO FOUR DIGITS OF

         3  PRECISION.  I HAVE NEVER SEEN A SURVEY-BASED ESTIMATE THAT

         4  WOULD DO FOUR DIGITS OF PRECISION, 437,500 FOR MAC.  THAT

         5  SIMPLY CAN'T BE A USER SURVEY.  THAT'S GOT TO BE, I

         6  BELIEVE--AND I CAN BE PROVEN WRONG, BUT MY INTERPRETATION

         7  IS THIS IS WHAT KIND OF SOFTWARE DO AOL SUBSCRIBERS HAVE

         8  FROM AOL, NOT WHAT DO THEY USE TO BROWSE THE WEB.

         9  Q.   LET ME JUST TRY TO FOCUS ON MY QUESTIONS, SIR.  MY

        10  QUESTION WAS:  YOU SAID THAT THIS INDICATED THAT NO AOL

        11  USERS WERE USING NETSCAPE.  THAT'S WHAT YOU SAID; RIGHT?

        12  A.   WHAT I SAID, SIR, IS IF WE INTERPRET THIS AS

        13  ATTEMPTING TO ANSWER THE SAME QUESTION AS TABLE D-19 IN MY

        14  TESTIMONY ANSWERS, THEN THE ANSWER HERE, SINCE THERE IS NO

        15  NETSCAPE LINE, SUGGESTS NO NETSCAPE USAGE.

        16  Q.   BUT SIR--

        17  A.   BUT THE WAY THIS BREAKS OUT, IT DOESN'T BREAK OUT BY

        18  BROWSERS.  I DON'T KNOW WHAT QUESTION IT'S IN ANSWER TO,

        19  MR. BOIES--

        20  Q.   WELL, SIR--

        21  A.   --BUT IT'S NOT THIS ONE.

        22  Q.   SINCE THE IE SHARE DOESN'T ADD UP TO A HUNDRED

        23  PERCENT, DOES THAT SUGGEST TO YOU THAT THERE ARE, IN FACT,

        24  AS THE ADKNOWLEDGE DATA SHOWS, SOME NUMBER, ALTHOUGH A

        25  VERY SMALL NUMBER, OF AOL USERS THAT ARE USING SOMETHING
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         1  OTHER THAN IE?

         2  A.   RIGHT.  IT SUGGESTS THAT THESE ARE THE PEOPLE, LIKE

         3  MY WIFE UNTIL RECENTLY, WHO DIDN'T UPGRADE THEIR AOL

         4  SOFTWARE TO THE SOFTWARE THAT INCLUDES IE.  THIS IS A--WE

         5  DISCUSSED THIS IN APPENDIX D AT SOME LENGTH, THE QUESTION

         6  OF WHAT SOFTWARE DO AOL USERS HAVE FROM AOL.  THESE

         7  NUMBERS LOOK LIKE THOSE NUMBERS.  THEY DON'T LOOK LIKE

         8  ANYBODY'S NUMBERS FOR WHAT IS USED BY AOL SUBSCRIBERS TO

         9  BROWSE.

        10           SINCE WE DON'T HAVE ANY EXPLANATION OF HOW THESE

        11  NUMBERS WERE PREPARED BY WHOM FOR WHAT PURPOSE OR AN

        12  ANSWER TO WHAT QUESTION, WE COULD DO ALL DAY ON THIS, BUT

        13  THAT'S MY UNDERSTANDING AND MY INTERPRETATION OF WHAT'S

        14  THERE.

        15  Q.   NOW, EXCEPT TO THE EXTENT THAT YOU FEEL IT'S

        16  NECESSARY TO ANSWER MY QUESTIONS, I DON'T WANT TO DRAW YOU

        17  INTO AN INTERPRETATION OF A DOCUMENT THAT YOU SAY YOU HAVE

        18  NEVER SEEN BEFORE AND THAT YOU DON'T UNDERSTAND.

        19           HOWEVER, WHAT I WOULD LIKE TO KNOW IS WHETHER OR

        20  NOT THE NUMBERS THAT ARE HERE IN TERMS OF 83 PERCENT, 85

        21  PERCENT, 89 PERCENT AND 90 PERCENT, ARE CONSISTENT WITH

        22  OTHER NUMBERS THAT YOU HAVE SEEN FOR IE'S SHARE OF AOL

        23  SUBSCRIBERS.

        24  A.   I GAVE YOU AN INTERPRETATION OF THAT QUESTION WITH

        25  WHICH I BELIEVE THE NUMBERS ARE CONSISTENT, I.E--THAT IS,
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         1  WHAT SHARE OF AOL SUBSCRIBERS HAVE SOFTWARE FROM AOL WITH

         2  INTERNET EXPLORER.  IT IS CONSISTENT WITH THOSE NUMBERS

         3  BROADLY.  IT IS NOT CONSISTENT WITH USE OR USAGE NUMBERS.

         4  Q.   HAVE YOU SEEN ANY USE OR USAGE NUMBERS FROM MICROSOFT

         5  THAT ATTEMPT TO ESTIMATE WHAT SHARE OF THE USE OR USAGE OF

         6  AOL SUBSCRIBERS IS ACCOUNTED FOR BY IE?

         7  A.   WELL, AS YOU KNOW, THE MDC DATA ON WHICH THE

         8  ESTIMATES IN TABLE D-19 ARE DISCUSSED ARE DATA FROM

         9  MICROSOFT COLLECTED BY THEM IN THE ORDINARY COURSE OF

        10  BUSINESS AND USED FOR A RANGE OF THINGS.

        11  Q.   HAVE YOU EVER SEEN THOSE NUMBERS USED IN ANY

        12  MICROSOFT INTERNAL DOCUMENTS, SIR?

        13  A.   I BELIEVE I HAVE SEEN THEM ONCE OR TWICE.  I DIDN'T

        14  INQUIRE AS TO THE USE MICROSOFT MADE OF THEM.  I INQUIRED

        15  AS TO THEIR COVERAGE, DEFINITION AND VALIDITY.

        16  Q.   HAVE YOU EVER SEEN ANY INTERNAL MICROSOFT DOCUMENT

        17  THAT IN THE CURRENT TIME FRAME ESTIMATED THAT MICROSOFT'S

        18  SHARE OF ANYTHING WITH RESPECT TO AOL IN TERMS OF IE WAS

        19  AS LOW AS 75 PERCENT, WHICH IS WHAT YOU'VE GOT IN YOUR

        20  TABLE?

        21  A.   I DON'T RECALL WHETHER I HAVE SEEN A CONTEMPORANEOUS

        22  ESTIMATE.

        23  Q.   OKAY.  LET ME GO BACK TO--LET ME ASK, BEFORE I GO ON,

        24  DID YOU EVER ASK FOR A CONTEMPORANEOUS ESTIMATE FROM

        25  MICROSOFT?  DID YOU EVER ASK THEM FOR WHAT NUMBERS THEY
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         1  WERE ACTUALLY USING IN THEIR INTERNAL DOCUMENTS?

         2  A.   I ASKED FOR ALL AVAILABLE DATA ON BROWSER USE.  IF

         3  THEY USED DATA THAT THEY DIDN'T GIVE TO ME, THAT WILL

         4  SHOW, BUT I ASKED FOR ALL AVAILABLE DATA.  THAT IS WHY THE

         5  APPENDIX DISCUSSES--I DON'T KNOW--SIX OR SEVEN DIFFERENT

         6  DATA SOURCES, WHICH MY STAFF AND I OBTAINED BY LOOKING AS

         7  HARD AS WE COULD BOTH IN MICROSOFT AND GENERALLY.

         8           SO, I BELIEVE WE HAVE COVERED ALL DATA THAT ARE

         9  USABLE OVER TIME, BUT IF THERE IS STUFF THEY DIDN'T GIVE

        10  ME, THERE IS STUFF THEY DIDN'T GIVE ME.

        11  Q.   YOU PUT INTO THAT ANSWER A PHRASE "USABLE OVER TIME."

        12  A.   I WILL WITHDRAW IT--

        13  Q.   OKAY.

        14  A.   --BECAUSE IF YOU READ THE APPENDIX, WE DISCUSS

        15  SEVERAL SOURCES THAT, WHILE INTERESTING AND USEFUL FOR

        16  CONSISTENCY CHECKS, DON'T EXTEND OVER ENOUGH TIME PERIODS

        17  TO BE USEFUL FOR OUR PURPOSES.

        18  Q.   AND WHAT I'M NOW ASKING, JUST TO BE CLEAR--AND I HOPE

        19  THIS IS A SIMPLE QUESTION--DID YOU EVER ASK EITHER YOUR

        20  STAFF OR MICROSOFT WHAT MICROSOFT'S CURRENT--AND BY

        21  "CURRENT," I MEAN 1997 OR 1998--ESTIMATE IS AS TO WHAT

        22  IE'S SHARE OF AOL USE OR USAGE IS?

        23  A.   NO.  I ASKED FOR THE DATA THAT THEY HAD ON THAT

        24  SUBJECT.  I DIDN'T ASK HOW THEY HAD INTERNALLY PROCESSED

        25  IT.

                                                           19

         1  Q.   OKAY.

         2  A.   WE PROCESSED IT AS WELL AS WE COULD FOR THE PURPOSES

         3  OF ADDRESSING THE ISSUES IN THIS CASE.

         4  Q.   DID YOU THINK HOW MICROSOFT DECIDED INTERNALLY TO

         5  PROCESS THAT DATA WAS A RELEVANT THING FOR YOU TO TAKE

         6  INTO ACCOUNT?

         7  A.   NO, BECAUSE I ASSUMED THAT MICROSOFT USED A LOT OF

         8  DATA FOR A LOT OF QUESTIONS.  WHAT WAS IMPORTANT TO US WAS

         9  UNDERSTANDING WHAT WE COULD LEARN FROM THE DATA SOURCES

        10  FOR OUR QUESTIONS, AND THAT'S WHERE WE FOCUSED.

        11           THE COURT:  WHAT WAS MDC AGAIN?

        12           THE WITNESS:  NOW YOU HAVE ME, YOUR HONOR.  I

        13  THINK IT'S MARKET DECISIONS SOMETHING.  IT'S THE SURVEY

        14  DATA FOR MICROSOFT.

        15           THE COURT:  POLLING FIRM?

        16           THE WITNESS:  YEAH.  I WOULD HAVE TO LOOK UP THE

        17  NAME.  I HAVE BEEN REFERRING TO IT AS MDC FOR SO LONG I

        18  HAVE FORGOTTEN THE NAME.

        19           WELL, WHEN I FIRST FIND IT IN APPENDIX D, IT'S

        20  REFERRED TO AS MDC, SO AT SOME POINT I'M SURE IT'S SPELLED

        21  OUT HERE.

        22           THE COURT:  WOULD YOU REFRESH MY RECOLLECTION AS

        23  TO WHAT IT IS?  IS IT A POLL THAT WAS COMMISSIONED BY A

        24  POLLING FIRM BY MICROSOFT?

        25           THE WITNESS:  YEAH.  IT'S A CONSUMER
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         1  RESEARCH--WELL, IT'S A SURVEY RESEARCH FIRM.

         2           THE COURT:  OKAY.

         3           THE WITNESS:  AND BEGINNING IN--ACTUALLY

         4  BEGINNING IN THE FIRST QUARTER OF 1996, I THINK IN MARCH,

         5  THEY COMMISSIONED MDC TO DO A SET OF SURVEYS WHICH ARE

         6  DESCRIBED IN EXTENSIVE DETAIL, I'M AFRAID, IN THE

         7  APPENDIX, ON A MONTHLY BASIS OF BROWSER USE.

         8           THERE WAS A PERIOD IN THE FALL OF '97 WHERE THEY

         9  DIDN'T COMMISSION MDC.  THEY COMMISSIONED ANOTHER FIRM.

        10  WE DIDN'T USE THE OTHER FIRM'S DATA BECAUSE IT WAS

        11  DIFFERENT.

        12           AND THE ADVANTAGE OF THE MDC SURVEY, FRANKLY, WAS

        13  THAT IT EXTENDED OVER THE WHOLE PERIOD THAT SEEMED WAS

        14  RELEVANT IN THIS CASE.  IT WAS CONSISTENT.  AND WHEN WE

        15  WENT TO AN EXPERT ON SURVEY RESEARCH, PROFESSOR ERIKSON

        16  AND HAD HIM VET THE PROCEDURES, HE SAID IT WAS A WELL-DONE

        17  PIECE OF WORK.

        18           THE COURT:  THANK YOU.

        19  BY MR. BOIES:

        20  Q.   AND THIS IS THE SURVEY THAT WAS BASED ON THE

        21  TELEPHONE SURVEY; IS THAT CORRECT?

        22  A.   THAT'S RIGHT, YES.

        23  Q.   AND THEY SPOKE TO BETWEEN 200 AND 250 PEOPLE ABOUT

        24  WHAT BROWSERS THEY USED?

        25  A.   NO, THAT'S NOT QUITE RIGHT.  THEY CALLED A LARGER
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         1  NUMBER--AND AGAIN, I NEED TO LOOK IT UP, BUT THEY OBTAINED

         2  BETWEEN 250--AND INDEED, MR. BOIES, YOU ASKED ME A

         3  QUESTION EARLIER, AND I REFRESHED MY RECOLLECTION ABOUT

         4  WHETHER SAMPLE SIZES EVER WENT OVER 200.  IN SOME MONTHS

         5  THEY WERE OVER 330, SUBSTANTIALLY OVER 300.  BUT THOSE ARE

         6  THE PEOPLE THAT SAID YES, THEY USED THE BROWSER WITHIN THE

         7  PRECEDING TWO WEEKS.

         8  Q.   BY THE SAMPLE SIZE, ARE YOU TALKING ABOUT THE PEOPLE

         9  THAT ARE ACTUALLY RECORDED IN THE RESULTS, OR ARE YOU

        10  INCLUDING PEOPLE THAT ARE NOT RECORDED IN THE RESULTS, IN

        11  YOUR ANSWER?

        12  A.   WELL, IT'S TRUE EITHER WAY, BUT JUST TO BE CLEAR,

        13  THERE IS A WHOLE SET OF PEOPLE WHO SAID NO, I HAVEN'T USED

        14  A BROWSER IN THE PRECEDING TWO WEEKS; THEY ARE EXCLUDED.

        15  WE ALSO EXCLUDED FROM OUR TABULATIONS THOSE PEOPLE WHO

        16  SAID THEY DIDN'T KNOW WHAT BROWSER THEY USED OR IF THEY

        17  USED AOL AND DIDN'T USE A BROWSER.

        18           SO, THESE ARE PEOPLE WHO USED A BROWSER AND KNEW

        19  WHAT THEY USED.

        20  Q.   DID YOU REVIEW THE DEPOSITION OF--WHO IS THE PERSON

        21  THAT WAS FROM MDC?

        22  A.   I DON'T REMEMBER THE NAME.

        23  Q.   HIS DEPOSITION WAS TAKEN, WASN'T IT?

        24  A.   I THINK IT WAS, YES.

        25  Q.   DID YOU REVIEW THAT DEPOSITION?
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         1  A.   YEAH, I THINK I WENT THROUGH IT.  BUT I'M NOT A

         2  SURVEY RESEARCH EXPERT.  I WILL SAY THAT I RELIED

         3  PRIMARILY ON PROFESSOR ERIKSON FOR AN EVALUATION OF THE

         4  METHOD SINCE PROFESSOR ERIKSON HAS BEEN DOING SURVEY

         5  RESEARCH FOR MANY YEARS.

         6           BUT I SHOULD ALSO TELL YOU THAT WE RECEIVED FROM

         7  MDC NOT THE PROCESSED DATA BUT THE RAW DATA, THE

         8  INDIVIDUAL RESPONSES, SO WHATEVER MDC DID WHEN IT

         9  TABULATED ITS REPORTS IS IRRELEVANT.  WE WENT TO THE

        10  INDIVIDUAL RESPONSES AND PROCESSED THEM AS DESCRIBED IN

        11  APPENDIX D.

        12  Q.   DO YOU KNOW WHETHER YOU OR ANYBODY ON YOUR STAFF

        13  REVIEWED THE DEPOSITION OF WILLIAM SVENSEN?

        14  A.   YES, I THINK SVENSEN WAS THE MDC PERSON.

        15  Q.   AND WAS THAT DEPOSITION REVIEWED?

        16  A.   THE DEPOSITION WAS REVIEWED, YES.

        17  Q.   AND DO YOU KNOW WHETHER HE SPOKE ABOUT ANY

        18  DIFFICULTIES WITH THE SURVEY DATA?

        19  A.   HE MAY WELL HAVE.  THESE ARE SURVEY DATA LIKE THE

        20  SURVEY DATA THAT UNDERLY THE NATIONAL INCUMBENT PRODUCT

        21  ACCOUNTS AND LOTS OF OTHER SURVEYS THAT ARE DONE DAILY FOR

        22  COMMERCIAL PURPOSE.  BUT HE MAY WELL HAVE DISCUSSED

        23  DIFFICULTIES IN THE DATA.  I DON'T RECALL ANYTHING

        24  SIGNIFICANT.

        25  Q.   DO YOU RECALL HIM DISCUSSING THE PROBLEM THAT
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         1  RESPONDENTS USING AOL MIGHT NOT KNOW WHETHER OR NOT THEY

         2  WERE USING INTERNET EXPLORER?

         3  A.   OH, THAT'S ABSOLUTELY RIGHT.  THAT'S WHY WE USED

         4  INDEPENDENT DATA ON THE DISTRIBUTION--IF THEY SAID "I'M

         5  USING THE AOL BROWSER," THEY WOULDN'T KNOW NECESSARILY

         6  WHETHER THEY HAD VERSION THREE OR VERSION FOUR OF THE AOL

         7  CLIENT SOFTWARE, WHICHEVER VERSIONS THEY ARE, AND THEY

         8  WOULDN'T KNOW WHETHER THEIR CLIENT SOFTWARE HAD THE

         9  INTERNET EXPLORER OR WHETHER IT HAD THE OLD BOOKLINK.

        10           AND AS A RESULT, WE USED--AS APPENDIX D

        11  DESCRIBES, WE APPORTIONED THOSE PEOPLE WHO SAID "I USED

        12  AOL-BRAND SOFTWARE."  WE APPORTIONED THEM BETWEEN IE AND

        13  "OTHER" BASED ON NUMBERS LIKE THE NUMBERS YOU SHOWED ME A

        14  FEW MINUTES AGO, WHICH IS WHY IT SEEMED VERY MUCH TO ME

        15  LIKE THAT SORT OF NUMBER, WHAT KIND OF CLIENT DID THEY

        16  HAVE.

        17           BUT SOME PEOPLE, AS THE TABLE WE JUST DESCRIBED,

        18  KNEW PERFECTLY WELL WHAT THEY WERE USING.

        19  Q.   AND BY THE NUMBERS I JUST SHOWED YOU RECENTLY, YOU'RE

        20  TALKING ABOUT THE NUMBERS ON 834?

        21  A.   RIGHT.  NUMBERS THAT SAID BASICALLY BY THE END OF

        22  THIS PERIOD, MOST AOL USERS HAD AOL CLIENT SOFTWARE THAT

        23  INCLUDED INTERNET EXPLORER.  BUT AS TABLE D-19 INDICATES,

        24  AN APPRECIABLE FRACTION OF AOL USERS, WHEN ASKED, "HAVE

        25  YOU USED A BROWSER AND WHAT BROWSER DID YOU USE," SAID
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         1  NETSCAPE.

         2  Q.   AND OF THOSE--WHAT WAS THE PERCENTAGE THAT SAID

         3  NETSCAPE?

         4  A.   WE COULD GO BACK.  IT VARIED OVER TIME.

         5  Q.   LET'S JUST TAKE THE CURRENT TIME, NUMBER OF PEOPLE,

         6  OF AOL USERS WHO, WHEN INQUIRED, SAID THEY USED NETSCAPE'S

         7  BROWSER.

         8  A.   TWENTY-SIX PERCENT, AND 52 PERCENT SAID THEY USED THE

         9  AOL-BRAND BROWSER.

        10  Q.   YOU SAY 26 PERCENT.  THAT'S THE NUMBER THAT DOESN'T

        11  COME FROM AOL; RIGHT?  THAT DOESN'T BREAK OUT AOL

        12  SEPARATELY; RIGHT?

        13  A.   IT INCLUDES AOL, COMPUSERVE AND PRODIGY AS I

        14  INDICATED.  WE COULD EASILY BREAK IT OUT, AND IT'S NOT

        15  GOING TO MAKE MUCH DIFFERENCE BECAUSE AOL IS MUCH THE

        16  LARGEST OF THOSE THREE, WHICH IS WHY WE DIDN'T PREPARE A

        17  SEPARATE TABLE.

        18  Q.   AND IT'S YOUR TESTIMONY THAT IF YOU BELIEVED THE MDC

        19  DATA, 26 PERCENT OF THE PEOPLE WHO ARE NOW AOL SUBSCRIBERS

        20  ARE NOW USING NETSCAPE.

        21  A.   WELL, THIS IS THE THIRD QUARTER OF FISCAL 98, JUST TO

        22  BE CLEAR, BUT IF YOU LEAVE--IF YOU BELIEVE THE MDC DATA,

        23  26 PERCENT OF THOSE PEOPLE FOR WHOM USAGE THROUGH AOL AS

        24  THEIR MAIN USAGE OF THE INTERNET USED THE NETSCAPE

        25  BROWSER.  THEY CERTAINLY SAID THEY USED THE NETSCAPE
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         1  BROWSER.

         2  Q.   DID YOU CHECK THAT TELEPHONE SURVEY DATA WITH WHAT

         3  MR. COLBURN TESTIFIED TO?

         4  A.   I THINK MR. COLBURN TALKED ABOUT THE FACT THAT THE

         5  MAJORITY USED THE NETSCAPE CLIENT SOFTWARE AND THAT HE

         6  ALSO, AS I RECALL--THIS IS THE AOL WITNESS; RIGHT?  AND HE

         7  ALSO SAID THAT THE MAJORITY OF AOL SUBSCRIBERS HAD CLIENT

         8  SOFTWARE WITH--A GREAT MAJORITY HAD CLIENT SOFTWARE WITH

         9  IE, BUT MAYBE I'M GETTING PARTS OF HIS TESTIMONY WRONG.

        10  Q.   YOU MAY HAVE MISSPOKEN IN YOUR ANSWER.  DID YOU MEAN

        11  TO SAY MR. COLBURN TESTIFIED THAT THE MAJORITY OF AOL'S

        12  USERS USED NETSCAPE CLIENT SOFTWARE?

        13  A.   I'M SORRY.  USED AOL-BRANDED CLIENT SOFTWARE, WHICH

        14  IS CONSISTENT WITH D-19.

        15  Q.   DO YOU REMEMBER SAYING IN YOUR EXPERT REPORT THAT

        16  MR. COLBURN HAD TESTIFIED THAT AOL'S SUBSCRIBERS TENDED TO

        17  BE NOVICES IN INTERNET USE AND MOST USED WHATEVER SOFTWARE

        18  AOL PROVIDES?

        19  A.   I THINK THAT'S RIGHT.  AND I BELIEVE THAT'S

        20  CONSISTENT WITH D-19, AT LEAST BROADLY.

        21           IT'S ALSO THE CASE THAT AS PEOPLE GAINED

        22  EXPERIENCE, WHAT'S INTERESTING IS THE FRACTION USING THE

        23  AOL-BRAND SOFTWARE HAS DECLINED OVER TIME, WHICH IS

        24  CONSISTENT WITH THE FACT THAT THAT STATEMENT IS NOT AS

        25  TRUE AS IT USED TO BE.
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         1  Q.   YOU THINK CHANGES HAVE CHANGED SINCE MR. COLBURN

         2  TESTIFIED?

         3  A.   I THINK--I DON'T KNOW WHAT PERIOD HE WAS REFERRING

         4  TO, BUT I THINK AS A GENERAL MATTER, THE LEVEL OF INTERNET

         5  EXPERIENCE IN AOL SUBSCRIBERS AND IN THE POPULATION HAS

         6  RISEN OVER TIME.

         7  Q.   LET ME TRY TO BRING THIS TO AN END.

         8           DO YOU HAVE ANY REASON TO DISAGREE WITH WHATEVER

         9  IT IS MR. COLBURN TESTIFIED TO ABOUT AOL USE?

        10  A.   I--THAT'S KIND OF A BROAD QUESTION SINCE WE HAVEN'T

        11  QUITE SPECIFIED WHAT HE SAID, BUT IF WHAT YOU SAID A

        12  MOMENT AGO CHARACTERIZES IT, I THINK IT'S BROADLY

        13  CONSISTENT WITH MY UNDERSTANDING.

        14  Q.   OKAY.  NOW, LET ME GO BACK TO GOVERNMENT EXHIBIT 1372

        15  AND THE LAST PAGE.  THE AUTHORS WRITE, "IN A CONVERSATION

        16  ABOUT MSN IN THE SPRING OF 1996, GATES COMMENTED, `WE HAVE

        17  HAD THREE OPTIONS FOR HOW TO USE THE WINDOWS BOX.  FIRST,

        18  WE CAN USE IT FOR THE BROWSER BATTLE, RECOGNIZING THAT OUR

        19  CORE ASSETS ARE AT RISK; SECOND, WE COULD MONETIZE THE BOX

        20  AND SELL THE REAL ESTATE TO THE HIGHEST BIDDER; OR THIRD,

        21  WE COULD USE THE BOX TO SELL AND PROMOTE INTERNALLY

        22  CONTENT ASSETS.  I RECOGNIZED THAT BY CHOOSING TO DO THE

        23  FIRST, WE HAVE LEVELED THE PLAYING FIELD AND REDUCED OUR

        24  OPPORTUNITIES FOR COMPETITIVE ADVANTAGE WITH MSN.'"

        25           IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF
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         1  WHAT MICROSOFT DID?

         2  A.   YES.  IT FALLS SOMEWHAT SHORT OF CHILD SACRIFICE, BUT

         3  IT IS CONSISTENT WITH MY UNDERSTANDING.

         4  Q.   OKAY.  LET ME GO DOWN TO THE NEXT PARAGRAPH, WHICH

         5  READS, "RUSS SIEGELMAN, THE ORIGINAL MICROSOFT CHAMPION OF

         6  MSN AND MSN'S FIRST GENERAL MANAGER, RESIGNED IN THE WAKE

         7  OF THESE DECISIONS.  SIEGELMAN DID NOT DOUBT GATES, BUT

         8  GIVING AWAY MSN'S LAST SIGNIFICANT ADVANTAGE WAS THE STRAW

         9  THAT BROKE THE CAMEL'S BACK.  SIEGELMAN DID NOT SEE ANY

        10  MERIT IN RUNNING A BUSINESS THAT WOULD CONTINUALLY CLASH

        11  WITH GATES'S DESIRE TO WIN THE BROWSER WARS."

        12           IS THAT CONSISTENT WITH YOUR UNDERSTANDING?

        13  A.   WELL, I THINK IT'S IMPORTANT TO TALK ABOUT, TO BE

        14  CLEAR, WHAT IS MEANT BY THE BROWSER WARS.  AS HAS BEEN

        15  SAID A NUMBER OF TIMES IN THIS PROCEEDING, MICROSOFT

        16  VIEWED NETSCAPE AS A COMPETITOR, VIEWED NETSCAPE AS A

        17  PLATFORM COMPETITOR, AND I THINK THE GATES QUOTE LAYS IT

        18  OUT VERY NICELY.  THIS WAS IMPORTANT COMPETITION, AND

        19  MICROSOFT DECIDED TO DEPLOY THAT ASSET IN THAT

        20  COMPETITION.

        21           I CAN'T SPEAK TO MR. SIEGELMAN'S VIEWS OR

        22  MR. SIEGELMAN'S UNDERSTANDING OR HIS REASONS FOR

        23  RESIGNING.  THAT'S--BUT THERE IS NOTHING IN HERE THAT

        24  CONFLICTS IN ANYTHING I KNOW ABOUT WHAT HAPPENED.

        25  Q.   YOU DIDN'T INVESTIGATE WHY MR. SIEGELMAN RESIGNED?

                                                           28

         1  IS THAT WHAT YOU'RE SAYING?

         2  A.   NO.  THIS REPORT SEEMED PLAUSIBLE TO ME.  IT DIDN'T

         3  SEEM AN IMPORTANT ISSUE, AND I COULD SEE WHY SOMEBODY IN

         4  CHARGE OF A BUSINESS THAT HAD NOT BEEN WILDLY SUCCESSFUL

         5  WOULD BE UPSET AT WHAT HE VIEWED AS THE CORPORATION

         6  DEPLOYING ITS ASSETS ELSEWHERE.  THINGS LIKE THAT ARE NOT

         7  UNHEARD OF, TO SAY THE LEAST.

         8  Q.   YOU SAID IN AN ANSWER TWO QUESTIONS AGO THAT NETSCAPE

         9  WAS A COMPETITOR OF MICROSOFT?

        10  A.   WELL, WE WERE OVER THIS LAST WEEK, THAT MICROSOFT

        11  VIEWED NETSCAPE AS A POTENTIAL PLATFORM COMPETITOR AND

        12  VIEWED THE EMERGENCE OF THE INTERNET AND NETSCAPE AS A

        13  POTENTIAL--HOW TO PUT THIS--A POTENTIAL OCCASION WHERE IT

        14  COULD BE DISPLACED.

        15  Q.   I JUST WANT TO BE CLEAR.  NETSCAPE WAS NOT A

        16  COMPETITOR IN THE OPERATING SYSTEMS AREA AND WAS NOT A

        17  POTENTIAL COMPETITOR IN THE OPERATING SYSTEMS AREA;

        18  CORRECT, SIR?

        19  A.   OH, I SUPPOSE IT WAS A POTENTIAL COMPETITOR IN THE

        20  SENSE THAT PEOPLE LEARNED HOW TO WRITE OPERATING SYSTEMS

        21  IN COLLEGE, SO THEY COULD HAVE DONE IT, BUT THEY HAD

        22  ANNOUNCED NO PARTICULAR INTENTION TO BE AN OPERATING

        23  SYSTEM COMPETITOR.  THEY WERE NOT NECESSARILY A

        24  PARTICULARLY LIKELY OPERATING SYSTEM COMPETITOR, BUT THEY

        25  HAD ANNOUNCED AN INTENTION TO BE A PLATFORM COMPETITOR.
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         1  AND THERE THEY WERE QUITE LIKELY.

         2  Q.   LET ME JUST FOCUS ON OPERATING SYSTEMS FIRST.

         3           IN TERMS OF OPERATING SYSTEMS, DO YOU AGREE THAT

         4  OPERATING SYSTEMS WAS NOT AN AREA WITHIN WHICH MICROSOFT

         5  AND NETSCAPE FACED EACH OTHER OR EVEN POTENTIALLY FACED

         6  EACH OTHER?

         7  A.   WELL, I DON'T WANT TO QUIBBLE OVER POTENTIALLY.  A,

         8  THEY DID NOT FACE EACH OTHER; AND B, NETSCAPE HAD

         9  INDICATED NO PARTICULAR INTEREST IN MOVING IN THAT

        10  DIRECTION.  MY ONLY POINT IS NETSCAPE WAS A HIGHLY

        11  COMPETENT SOFTWARE COMPANY THAT COULD HAVE WRITTEN AN

        12  OPERATING SYSTEM HAD IT CHOSEN TO.  IT DID NOT CHOOSE TO.

        13  IT DID NOT INDICATE THAT IT WAS INTERESTED IN DOING IT.

        14  SO, IN THAT SENSE, IT'S NOT A VERY LIKELY POTENTIAL

        15  COMPETITOR.

        16  Q.   INDEED, YOU HAVE SAID, HAVE YOU NOT, SIR, THAT

        17  NETSCAPE CLEARLY NEVER ASPIRED TO BE AN OPERATING SYSTEM?

        18  A.   I THOUGHT THAT'S WHAT I JUST SAID, BUT I MAY HAVE

        19  SAID THAT EARLIER, THAT'S CORRECT.

        20  Q.   OKAY.  LET ME ASK YOU TO LOOK AT GOVERNMENT

        21  EXHIBIT 97 THAT IS ALREADY IN EVIDENCE.

        22           (DOCUMENT HANDED TO THE WITNESS.)

        23  Q.   IS THIS A DOCUMENT YOU HAVE SEEN BEFORE, SIR?

        24  A.   I THINK I HAVE SEEN THIS BEFORE.  I CAN'T BE SURE,

        25  BUT I THINK I HAVE.
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         1  Q.   THE INFORMATION I'M INTERESTED IN IS THE SECOND

         2  E-MAIL ON THE FIRST PAGE FROM BRAD CHASE, DATED OCTOBER 9,

         3  1996.  AND THE PORTION I'M PARTICULARLY INTERESTED IN IS

         4  WHEN HE'S TALKING ABOUT PEOPLE UNDERSTANDING THAT BROWSER

         5  SHARE IS IMPORTANT, AND AS IT IS ARTICULATED, THE BROWSER

         6  SHARE JOB NUMBER ONE MISSION, IN HIS VIEW, IS BURIED.  AND

         7  THEN HE GOES ON TO SAY, "SANS SHARE DRIVE, THE FINANCIAL

         8  INCENTIVES ARE NOT THERE FOR IE."

         9           DO YOU SEE THAT?

        10  A.   I SEE IT.

        11  Q.   IS THAT CONSISTENT WITH YOUR UNDERSTANDING, SIR, THAT

        12  "SANS SHARE DRIVE," WITHOUT THE DRIVE FOR BROWSER SHARE,

        13  THE FINANCIAL INCENTIVES WERE NOT THERE FOR INTERNET

        14  EXPLORER?

        15  A.   I DON'T KNOW WHAT THAT MEANS, FRANKLY.

        16  Q.   YOU DON'T KNOW WHAT IT MEANS, YOU DON'T HAVE TO

        17  SPECULATE, SIR.

        18  A.   ALL RIGHT, I WON'T.

        19  Q.   HAVE YOU EVER HEARD ANYONE BEFORE BEING CONFRONTED

        20  WITH THIS DOCUMENT THAT YOU SAY YOU HAVEN'T SEEN BEFORE,

        21  THAT IN THE ABSENCE OF A DRIVE FOR BROWSER MARKET SHARE,

        22  THERE WERE NO FINANCIAL INCENTIVES FOR PROMOTING IE?

        23  A.   I'M SORRY, I NEED TO HEAR THAT AGAIN.  I WAS TRYING

        24  TO DECODE THIS.  CAN YOU ANSWER IT AGAIN?

        25  Q.   CERTAINLY.
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         1  A.   SORRY.

         2  Q.   OTHER THAN THIS DOCUMENT, WHICH YOU SAY YOU HAVEN'T

         3  SEEN BEFORE; RIGHT?

         4  A.   I DON'T REMEMBER WHETHER I HAVE SEEN IT OR NOT.  I

         5  COULD HAVE.

         6  Q.   YOU, AT LEAST, DON'T REMEMBER SEEING IT?

         7  A.   THAT'S CORRECT.

         8  Q.   SO, LET'S LEAVE THIS DOCUMENT ASIDE FOR A MINUTE.

         9           HAVE YOU SEEN OTHER DOCUMENTS OR HAVE PEOPLE FROM

        10  MICROSOFT CONVEYED TO YOU, IN WORDS OR IN SUBSTANCE, THAT

        11  EXCEPT FOR THE DRIVE FOR BROWSER MARKET SHARE, THERE WERE

        12  NO FINANCIAL INCENTIVES FOR THE PROMOTION OF INTERNET

        13  EXPLORER?

        14  A.   NOT USING THOSE WORDS THAT I RECALL BECAUSE I WOULD

        15  HAVE FOUND THEM PUZZLING AS I FIND THEM PUZZLING NOW.

        16  Q.   OKAY.  YOU UNDERSTOOD THAT GAINING INTERNET BROWSER

        17  SHARE WAS A VERY, VERY IMPORTANT GOAL FOR MICROSOFT IN

        18  1995, 1996, AND 1997; CORRECT, SIR?

        19  A.   CORRECT.

        20  Q.   AND DID YOU UNDERSTAND THAT THAT WAS BECAUSE

        21  MICROSOFT BELIEVED THAT THAT WAS THE BEST WAY TO PREVENT

        22  NETSCAPE'S BROWSER FROM BECOMING A SIGNIFICANT PLATFORM

        23  COMPETITOR?

        24  A.   IT WAS BECAUSE MICROSOFT VIEWED THAT IS AN EFFECTIVE

        25  WAY TO ENGAGE IN PLATFORM COMPETITION, THAT IT ASSUMED
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         1  NETSCAPE WAS GOING TO BECOME A PLATFORM COMPETITOR, SO IT

         2  NEEDED TO IMPROVE THE QUALITY OF ITS PLATFORM, AND THAT'S

         3  WHAT IT DID.  AND DISSEMINATING ITS PLATFORM AND MAKING IT

         4  WIDELY AVAILABLE TO USERS AND TO ISV'S IS PLATFORM

         5  COMPETITION; THAT'S WHAT IT DID.

         6  Q.   WELL, SIR, DO YOU HAVE ANY DOUBT THAT ONE OF

         7  MICROSOFT'S OBJECTIVES WAS TO PREVENT NETSCAPE FROM

         8  BECOMING A SIGNIFICANT PLATFORM COMPETITOR?

         9  A.   WELL, IT WAS TO WIN THE COMPETITION, MR. BOIES, AND

        10  WHEN THERE ARE TWO COMPETITORS, WINNING IS WINNING, AND IT

        11  PREVENTS THE OTHER PERSON FROM WINNING.  THAT WAS

        12  CERTAINLY THEIR OBJECTIVE, WAS TO WIN.

        13  Q.   AND THEY BELIEVED THAT THEY WOULD WIN BY GAINING A

        14  DOMINANT BROWSER SHARE; CORRECT, SIR?

        15  A.   THEY BELIEVED THAT ENCOURAGING THE WIDESPREAD USE OF

        16  THEIR TECHNOLOGY WAS A FORM OF COMPETITION.  DOMINANT IS,

        17  YOU KNOW, A WORD THAT'S BEEN TOSSED AROUND.  I DON'T KNOW

        18  WHETHER THEY USED IT INTERNALLY.  PEOPLE USE ALL KINDS OF

        19  WORDS, BUT IT'S COMPETITION.

        20  Q.   WHEN MR. GATES SAID IN THE DOCUMENT THAT WE LOOKED AT

        21  THAT WINNING BROWSER SHARE IS A VERY, VERY IMPORTANT

        22  GOAL--

        23  A.   RIGHT.

        24  Q.   --YOU UNDERSTOOD THAT THAT WAS IN THE CONTEXT OF

        25  TRYING TO PREVENT NETSCAPE FROM BECOMING AN EFFECTIVE
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         1  PLATFORM COMPETITOR, DID YOU NOT, SIR?

         2  A.   IT WAS IN THE CONTEXT OF ENGAGING IN PLATFORM

         3  COMPETITION, MR. BOIES.  AND IF NETSCAPE HAD OFFERED A

         4  PLATFORM, HAD ACTUALLY OFFERED A SET OF API'S AS IT

         5  INDICATED IT WOULD HAVE BEEN, THEN THEY WOULD HAVE BEEN AN

         6  EFFECTIVE PLATFORM COMPETITOR, AND MICROSOFT WOULD HAVE

         7  ENGAGED, I WOULD ASSUME, IN A STRATEGY THAT IT DID ENGAGE

         8  IN.

         9  Q.   WELL, ARE YOU SAYING THAT NETSCAPE WAS A PLATFORM

        10  COMPETITOR?

        11  A.   NO, THEY WERE NEVER ABLE TO OFFER A PLATFORM.  NEVER

        12  DID OFFER, WHETHER THEY WERE ABLE TO OR NOT.  NEVER DID.

        13  Q.   OKAY.

        14  A.   SAID THEY WOULD.  DIDN'T.

        15  Q.   RIGHT.

        16           AND MICROSOFT WAS CONCERNED THAT THEY MIGHT

        17  BECOME AN EFFECTIVE PLATFORM COMPETITOR, OR MIGHT BECOME A

        18  PLATFORM COMPETITOR, TO USE YOUR WORDS; CORRECT?

        19  A.   THEY SAID THEY WERE GOING TO DO IT.

        20  Q.   NO, NO, NO.

        21  A.   AND THEY WERE CONCERNED, YES.

        22  Q.   MY QUESTION IS NOT WHAT NETSCAPE SAID, BUT I'M

        23  FOCUSING ON MICROSOFT.

        24  A.   SORRY.

        25  Q.   AND AS YOU UNDERSTAND IT, MICROSOFT WAS CONCERNED
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         1  THAT EVEN THOUGH NETSCAPE WAS NOT A PLATFORM COMPETITOR,

         2  IT MIGHT BECOME A PLATFORM COMPETITOR?

         3  A.   THEY CERTAINLY WERE CONCERNED ABOUT THAT.  THEY WERE

         4  CONCERNED THAT NETSCAPE WOULD BE A VERY EFFECTIVE PLATFORM

         5  COMPETITOR.

         6  Q.   AND IT WAS IN RESPONSE TO THAT CONCERN THAT MICROSOFT

         7  MADE GAINING INTERNET BROWSER SHARE A VERY, VERY IMPORTANT

         8  GOAL; IS THAT FAIR?

         9  A.   WELL, I HAVEN'T TRIED TO ANALYZE MR. GATES'S THOUGHT

        10  PROCESS.  I THINK IT ALSO REFLECTED THE FACT THAT THE

        11  INTERNET WAS EXPLODING, THAT OTHER OPERATING SYSTEMS

        12  OFFERED BROWSING FUNCTIONALITY, AND THAT HE ASPIRED TO

        13  CONTINUED LEADERSHIP IN THE PLATFORM BUSINESS, AND THAT

        14  WAS GOING TO INVOLVE BEING A LEADER IN THE INTERNET

        15  TECHNOLOGIES, AND THAT WAS GOING TO REQUIRE WIDESPREAD

        16  DISSEMINATION OF INTERNET EXPLORER.  WHETHER IT WAS--WHAT

        17  ROLE NETSCAPE PLAYED AS OPPOSED TO THESE OTHER COMMERCIAL

        18  CONSIDERATIONS, I HAVEN'T ATTEMPTED TO TEASE OUT.  IT

        19  PLAYED A ROLE, I HAVE NO DOUBT.  THE SIZE OF THE ROLE I

        20  HAVE NO WAY TO KNOW.

        21  Q.   AND YOU HAVE NOT INVESTIGATED THAT?

        22  A.   I DON'T KNOW HOW I COULD DO THAT SORT OF UNCOUPLING

        23  OF MR. GATES'S THOUGHT PROCESSES.

        24  Q.   DID YOU UNDERSTAND THAT ONE OF THE CONSEQUENCES OF

        25  NETSCAPE BECOMING A PLATFORM COMPETITOR WOULD BE FOR
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         1  MICROSOFT'S MARKET POWER IN OPERATING SYSTEMS TO BE

         2  REDUCED?

         3  A.   IF NETSCAPE BECAME A SIGNIFICANT PLATFORM COMPETITOR,

         4  MICROSOFT'S SHORT-RUN MARKET POWER, PERIOD--DOESN'T HAVE

         5  TO BE IN ANYTHING--ITS SHORT-RUN MARKET POWER WOULD HAVE

         6  BEEN REDUCED.

         7  Q.   NOW, HAVE YOU MADE AN ATTEMPT TO DETERMINE WHAT THE

         8  COMPETITIVE PRICE FOR WINDOWS WOULD BE?

         9  A.   NO.  I DON'T BELIEVE THAT IS A WELL-DEFINED CONCEPT,

        10  UNLESS YOU TAKE PERFECT COMPETITION, IN WHICH CASE THE

        11  ANSWER IS ZERO, AND THAT'S NOT A SENSIBLE RESPONSE TO ANY

        12  QUESTION OF THAT SORT.

        13  Q.   IF YOU HAD WHAT YOU HAVE SOMETIMES REFERRED TO AS

        14  VIABLE SHORT-RUN COMPETITION IN OPERATING SYSTEMS, WOULD

        15  THAT AFFECT THE PRICE THAT MICROSOFT WAS ABLE TO CHARGE

        16  FOR OPERATING SYSTEMS?

        17  A.   IT MIGHT AFFECT IT SOME, BUT AS THE ANALYSIS THAT I

        18  EXHIBITED HERE THAT I PRESENTED ON NUMEROUS OCCASIONS

        19  SINCE THE EARLY 1990'S MAKES CLEAR, MICROSOFT PRICES NOW

        20  AS IF ITS DEMAND IS HIGHLY SENSITIVE TO ITS PRICE.

        21           SO, IT'S NOT OBVIOUS TO ME IT WOULD MAKE A

        22  SUBSTANTIAL EFFECT, BUT IT WOULD MOST LIKELY HAVE SOME

        23  EFFECT.  IT WOULD DEPEND ON THE NATURE OF THE COMPETITION

        24  AND THE NATURE OF THE PLATFORM AND A VARIETY OF THINGS I

        25  WOULDN'T KNOW HOW TO QUANTIFY, AS I SIT HERE.
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         1  Q.   DO YOU BELIEVE THAT MICROSOFT IS, AT THE PRESENT

         2  TIME, CHARGING A PROFIT-MAXIMIZING PRICE FOR WINDOWS?

         3  A.   YES, WHEREBY PROFIT-MAXIMIZING, I USE IT IN THE USUAL

         4  ECONOMIST SENSE OF TAKING INTO ACCOUNT THE STREAM OF

         5  PROFITS OVER TIME.  IT'S MAXIMIZING THE VALUE OF THE FIRM.

         6  Q.   AND BY MAXIMIZING THE VALUE OF THE FIRM, IT WOULD BE,

         7  IN YOUR TERMS, MAXIMIZING THE VALUE OF THE FIRM IF

         8  MICROSOFT SET ITS PRICE AT A LEVEL THAT WAS DESIGNED TO

         9  DETER FUTURE ENTRY; CORRECT?

        10  A.   CORRECT.

        11  Q.   IF MICROSOFT WERE TO RAISE ITS PRICES ON WINDOWS TEN

        12  PERCENT, WHAT EFFECT WOULD THAT HAVE ON MICROSOFT'S

        13  REVENUES AND PROFITS?

        14  A.   I HAVE ACTUALLY DONE A CALCULATION LIKE THAT

        15  SOMEPLACE IN ONE OF THESE EXHIBITS, AND IT WOULD BE TOUGH

        16  TO PULL IT UP FROM MEMORY.  IT WOULD HAVE A SIGNIFICANT

        17  INCREASE.  IT WOULD MAKE A SUBSTANTIAL AMOUNT OF

        18  ADDITIONAL MONEY.

        19           ASSUMING THAT IN THE SHORT-RUN THERE WERE NOT AN

        20  APPRECIABLE FALL-OFF IN SALES.  IN THE LONG RUN, MICROSOFT

        21  MUST THINK THE LONG-RUN LOSSES WOULD OUTWEIGH THE

        22  SHORT-RUN GAINS, OR IT WOULD HAVE, IN FACT, INCREASED THE

        23  PRICES BY TEN PERCENT.

        24  Q.   BUT WHEN YOU SAY THEY MUST BELIEVE THIS, THAT'S YOUR

        25  INFERENCE FROM THE FACT THAT THEY'RE CHARGING THE PRICE
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         1  THEY'RE CHARGING NOW; RIGHT?

         2  A.   IT'S MY INFERENCE THAT, WHICH, AS FAR AS ALMOST

         3  UNIVERSAL AMONG ECONOMISTS--I ALMOST SAID

         4  "UNIVERSAL"--THAT FIRMS ARE INTENDING TO MAXIMIZE PROFITS,

         5  AND SMART FIRMS DON'T MAKE SYSTEMATIC LARGE ERRORS IN THAT

         6  REGARD.

         7  Q.   AND WHAT I'M JUST TRYING TO NAIL DOWN IS YOU HAVE NOT

         8  DONE A STUDY OR AN ANALYSIS TO DETERMINE WHAT THE

         9  PROFIT-MAXIMIZING PRICE IS.  YOU SIMPLY ASSUMED THAT

        10  MICROSOFT IS CHARGING THE PROFIT-MAXIMIZING PRICE BECAUSE

        11  YOU THINK IT WOULD BE SENSIBLE TO DO THAT; CORRECT?

        12  A.   MR. BOIES, THAT'S AN ASSUMPTION THAT, AS I SAY, IS

        13  ALMOST UNIVERSAL AMONG ECONOMISTS.  AND I WOULD BE

        14  ASTONISHED IF MICROSOFT WERE GIVING AWAY PROFITS

        15  CONSCIOUSLY, AND I WOULD BE VERY SURPRISED IF THEY WERE

        16  MAKING WHAT LOOKS LIKE TO ME TO BE A $30 BILLION MISTAKE.

        17  Q.   MY QUESTION IS NOT WHAT WOULD ASTONISH YOU.  MY

        18  QUESTION IS WHETHER OR NOT YOU HAVE DONE ANY INDEPENDENT

        19  STUDY OR ANALYSIS TO DETERMINE WHETHER MICROSOFT'S PRICE

        20  IS A PROFIT-MAXIMIZING PRICE FOR WINDOWS, OR WHETHER YOU

        21  HAVE SIMPLY ASSUMED BY THE FACT THAT MICROSOFT IS CHARGING

        22  IT THAT IT IS A PROFIT-MAXIMIZING PRICE.

        23  A.   I HAVE ASSUMED THAT MICROSOFT IS SEEKING AS HARD AS

        24  IT CAN TO MAXIMIZE ITS PROFITS, YES, SIR.

        25  Q.   NOW, HAVE YOU MADE A STUDY OR ANALYSIS AS TO WHAT
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         1  WOULD HAPPEN TO MICROSOFT'S PROFITS IF IT HAD INCREASED

         2  ITS PRICE FOR WINDOWS TEN PERCENT?

         3  A.   I HAVE NOT TRIED TO CARRY OUT SUCH AN ANALYSIS

         4  BECAUSE OF THE DIFFICULTY, WHICH I BELIEVE WE HAVE

         5  DISCUSSED, OF TRYING TO FIGURE OUT WHERE COMPETITIVE ENTRY

         6  MIGHT COME FROM, WHAT ITS SUCCESS MIGHT BE, WHAT IT MIGHT

         7  LOOK LIKE.  I SIMPLY DON'T KNOW A WAY TO DO THAT

         8  QUANTIFICATION, WHICH IS WHY NECESSARILY MICROSOFT'S

         9  PRICING ANALYSIS MUST DEPEND HEAVILY ON ITS JUDGMENT ABOUT

        10  THE IMPORTANCE OF THE LONG-RUN THREAT RATHER THAN SOME

        11  ATTEMPT TO QUANTIFY IT.

        12  Q.   LET ME SEE IF I CAN CUT THROUGH THIS.

        13           IS IT FAIR TO SAY THAT YOU BELIEVED THAT IF

        14  MICROSOFT WERE TO INCREASE ITS PRICES BY 10 PERCENT OR 15

        15  PERCENT OR 20 PERCENT NOW, IT WOULD INCREASE ITS

        16  SHORT-TERM PROFITS?

        17  A.   ABSOLUTELY.

        18  Q.   OKAY.  AND YOU ASSUME THAT IT WOULDN'T INCREASE ITS

        19  LONG-TERM PROFITS BECAUSE YOU ASSUME THAT IF IT WOULD,

        20  MICROSOFT WOULD ALREADY BE DOING THAT?

        21  A.   ABSOLUTELY.

        22  Q.   NOW, IN THE ANALYSIS THAT YOU MENTIONED ABOUT THE

        23  PRICE LEVEL OF WINDOWS, ONE OF THE THINGS THAT YOU TAKE

        24  INTO ACCOUNT AND USE IS THE ASSUMED PRICE ELASTICITY FOR

        25  PERSONAL COMPUTERS; CORRECT?
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         1  A.   PRICE ELASTICITY FOR--TRYING TO ADOPT THE PLAINTIFFS'

         2  ECONOMISTS' ASSUMPTIONS, PRICE ELASTICITY OF DEMAND FOR

         3  INTEL-BASED PERSONAL COMPUTER SYSTEMS, THAT'S CORRECT.

         4  Q.   AND YOU TOLD ME AT YOUR DEPOSITION THAT YOU BELIEVED

         5  THAT THAT ELASTICITY WAS SOMEWHERE BETWEEN ONE ON THE LOW

         6  END AND FIVE TO SIX ON THE HIGH END, AND YOU DIDN'T KNOW

         7  HOW TO GET IT INTO A NARROWER RANGE.

         8           HAVE YOU DONE ANY WORK SINCE YOUR DEPOSITION TO

         9  ESTIMATE THE PRICE ELASTICITY FOR PC SYSTEMS?

        10  A.   NO, I HAVE NOT, NOR HAVE I SEEN ESTIMATES IN THE

        11  LITERATURE.

        12  Q.   IN TERMS OF THE PRICE ANALYSIS THAT YOU HAVE DONE,

        13  YOU HAVE ASSUMED THAT THE AVERAGE PRICE OF A PC SYSTEM IS

        14  $2,000; IS THAT CORRECT?

        15  A.   YEAH, THAT'S THE BASIC ORDER OF MAGNITUDE NUMBER.

        16           THE MAIN REASON HERE, THE MAIN ROLE OF THIS IS TO

        17  GIVE ORDERS OF MAGNITUDE.  AS YOU KNOW, MR. BOIES, THE

        18  DIFFERENCE BETWEEN THE CALCULATED PROFIT-MAXIMIZING PRICE

        19  UNDER PLAINTIFFS' ECONOMISTS' ASSUMPTIONS AND THE PRICE

        20  ACTUALLY CHARGED IS A MULTIPLE OF ROUGHLY 40, SO THE

        21  VARYING ASSUMPTIONS--THE $2,000 ASSUMPTION HAS NO MATERIAL

        22  EFFECT, JUST TO BE CLEAR OF THE ROLE OF THAT ASSUMPTION.

        23  Q.   AND WHEN YOU SAY "40," YOU MEAN THAT THIS ANALYSIS

        24  THAT YOU COME UP WITH SAYS THAT THE PRICE THAT MICROSOFT

        25  SHOULD BE CHARGING, IF IT WERE A MONOPOLIST, IS 40 TIMES
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         1  WHAT IT'S NOW CHARGING?

         2  A.   THAT'S THE SIMPLEST ANALYSIS AS.  AGAIN, THE

         3  SUPPORTING PAPER AND THE APPENDIX DESCRIBED, WE WENT

         4  THROUGH A RANGE OF ALTERNATIVE ASSUMPTIONS.  AGAIN,

         5  ASSUMING THE KIND OF MONOPOLY THAT'S BEEN ASSERTED HERE

         6  AND MAKING ALTERNATIVE ASSUMPTIONS, ONE CAN GET THE PRICE

         7  DOWN TO PERHAPS $900.

         8           I COULD IMAGINE, ALTHOUGH THERE MIGHT BE

         9  DIFFICULTY KEEPING A STRAIGHT FACE, GETTING IT DOWN A BIT

        10  LOWER, BUT NOT MUCH LOWER UNDER THESE ASSUMPTIONS.

        11  Q.   I JUST WANT TO STICK TO YOUR ANALYSIS, SIR.  YOUR

        12  ANALYSIS IS THAT IF MICROSOFT HAD MONOPOLY POWER OVER

        13  OPERATING SYSTEMS, IT WOULD BE CHARGING 40 TIMES WHAT IT

        14  IS NOW CHARGING FOR WINDOWS; IS THAT RIGHT?

        15  A.   UNDER THE ASSUMPTIONS ABOUT MONOPOLY POWER ASSERTED

        16  BY PLAINTIFFS' ECONOMISTS, YES.

        17  Q.   WHEN YOU SAY UNDER THE ASSUMPTIONS ABOUT MONOPOLY

        18  POWER, WHAT ARE THE ASSUMPTIONS ABOUT MONOPOLY POWER THAT

        19  ARE ASSERTED BY PLAINTIFFS' ECONOMISTS THAT YOU'RE RELYING

        20  ON IN THIS CONTEXT?

        21  A.   OH, I WOULD BE HAPPY TO LAY THEM OUT.

        22           THE ASSUMPTION IS THAT ONE CAN THINK OF

        23  INTEL-BASED PC SYSTEMS AS A MARKET, SO WE LOOK AT

        24  INTEL-BASED PC'S.  WE DON'T HAVE TO WORRY ABOUT MACINTOSH.

        25  WE SUPPOSE THAT EVERY PC MUST SHIP WITH WINDOWS, SO THERE
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         1  IS NO SUBSTITUTION THERE, NO SHORT-RUN SUBSTITUTION THAT'S

         2  EFFECTIVE.

         3           AND WE THINK ABOUT THE SHORT-RUN, THERE IS NO

         4  THREAT OF ENTRY, THERE IS NO DYNAMIC COMPETITION.

         5           WE CAN THINK ABOUT ALTERNATIVE SHAPES OF THE

         6  DEMAND CURVE.  I MAY GO THROUGH A LITTLE OF THIS ON

         7  REDIRECT IF I'M NOT CLEAR HERE, BUT WE CAN ALSO THINK

         8  ABOUT HOW TO TREAT COMPLEMENTARY REVENUES FROM OTHER

         9  SOFTWARE PRODUCTS THAT MICROSOFT MIGHT SELL.  WE COULD

        10  LOOK AT ALTERNATIVE VALUES FOR THE HARDWARE.

        11           BUT BASICALLY, IT'S--INTEL-BASED PC'S ARE

        12  MARKETED, AND EVERY INTEL-BASED PC HAS TO HAVE WINDOWS,

        13  AND THERE IS NO APPRECIABLE LONG-RUN THREAT.  AND THEN YOU

        14  MAKE PLAUSIBLE ASSUMPTIONS FOR THE OTHER PARAMETERS.  THE

        15  PRICE TURNS OUT TO BE MUCH HIGHER THAN THE CURRENT PRICE,

        16  AN ANALYSIS WHICH HAS--WHICH, IN FORM, I HAVE BEEN DOING

        17  SINCE THE EARLY NINETIES, WHICH BECAUSE MICROSOFT'S

        18  POLICIES HAVE BEEN CONSTANT, HAS YIELDED THE SAME

        19  IMPLICATIONS, EVEN THOUGH ITS OPERATING SYSTEMS HAVE

        20  CHANGED OVER TIME.

        21  Q.   AND WHEN YOU HAVE BEEN DOING THIS ANALYSIS, AS YOU

        22  SAY, SINCE THE EARLY NINETIES, ONE OF THE REASONS YOU HAVE

        23  BEEN DOING IT IS TO DEMONSTRATE THAT MICROSOFT, IN YOUR

        24  VIEW, DOES NOT HAVE MONOPOLY POWER; CORRECT?

        25  A.   I HAVE BEEN DOING IT TO ANALYZE THE IMPLICATIONS OF
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         1  THE ASSUMPTIONS--THE ASSUMPTION THAT IT HAS MONOPOLY POWER

         2  AND TO SEE WHETHER THOSE IMPLICATIONS ARE CONSISTENT WITH

         3  WHAT'S OBSERVED.

         4  Q.   SIR, YOU'RE NOT TELLING THIS COURT, ARE YOU, THAT YOU

         5  HAVE NOT BEEN RETAINED BY MICROSOFT TO HELP THEM CONVINCE

         6  OTHER PEOPLE, THE FTC, THE JUSTICE DEPARTMENT, THE COURT

         7  IN THE BRISTOL CASE, THIS COURT AND OTHER COURTS, THAT

         8  MICROSOFT DOES NOT HAVE MONOPOLY POWER?  YOU UNDERSTAND

         9  THAT THAT'S PART OF WHAT YOU'RE DOING, DON'T YOU?

        10  A.   MR. BOIES, I HAVE BEEN RETAINED TO DO ECONOMIC

        11  ANALYSIS.  I VALUE MY PROFESSIONAL REPUTATION VERY HIGHLY.

        12  I AM NOT GIVING THIS BECAUSE IT IS IN MICROSOFT'S

        13  INTERESTS.  I'M GIVING THIS BECAUSE I BELIEVE IT TO BE

        14  CORRECT.

        15  Q.   LET'S SEE IF WE COULD PARSE THAT JUST A LITTLE BIT

        16  SINCE YOU BROUGHT IT UP, SIR.

        17           FIRST, YOU KNEW THAT MICROSOFT WAS TRYING TO

        18  CONVINCE PEOPLE THAT IT DID NOT HAVE MONOPOLY POWER;

        19  CORRECT?

        20  A.   CORRECT.

        21  Q.   AND YOU KNEW THAT THAT WAS ONE OF THE PURPOSES THAT

        22  MICROSOFT HAD FOR USING YOUR TESTIMONY; CORRECT?

        23  A.   CORRECT.

        24  Q.   AND YOU KNEW THAT YOUR TESTIMONY WOULD NOT BE USED IF

        25  YOU CONCLUDED THAT MICROSOFT, IN FACT, HAD MONOPOLY POWER;
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         1  CORRECT?

         2  A.   THAT WAS NEVER SAID TO ME.  IT'S A REASONABLE

         3  INFERENCE AS IT IS WITH ANY EXPERT HIRED BY ANYBODY FOR

         4  ANY PURPOSE.

         5  Q.   AND WHEN YOU CAME UP WITH AND USED AND REFINED THIS

         6  PRICING ANALYSIS, YOU KNEW THAT THIS PRICING ANALYSIS WAS

         7  GOING TO BE USED TO CONVINCE PEOPLE, OR TO TRY TO

         8  CONVINCE, PEOPLE THAT MICROSOFT DID NOT HAVE MONOPOLY

         9  POWER; CORRECT?

        10  A.   I SUPPOSE THAT'S CORRECT.

        11  Q.   NOW, THIS ANALYSIS, DOING IT THE WAY YOU HAVE DONE

        12  IT, SHOWS THAT THE PRICE THAT MICROSOFT OUGHT TO CHARGE

        13  FOR WINDOWS, IF IT HAD MONOPOLY POWER, IS OVER $2,000 A

        14  COPY; IS THAT CORRECT?

        15  A.   I THINK--THERE ARE (SIC) A RANGE OF PRICES IN THE

        16  PAPER.  $2,000 IS ONE OF THEM.  IT'S THE SIMPLEST ONE

        17  ARITHMETICALLY TO GET TO.  THERE IS ONE AROUND $900.  WE

        18  INVESTIGATED A RANGE OF ALTERNATIVE ASSUMPTIONS, BUT

        19  THAT'S ONE NUMBER.

        20  Q.   BUT THE ONE YOU CAME UP WITH, YOU TOLD ME IT WAS 40

        21  TIMES HIGHER.  IF YOU MULTIPLY 40 TIMES THE CURRENT

        22  WINDOWS PRICE, THAT GETS YOU OVER $2,000, DOESN'T IT, SIR?

        23  A.   IT GETS YOU--IT GETS YOU AROUND $2,000, AND THAT WAS

        24  THE NUMBER I HAD IN MIND, YES.  IT'S ONE OF THE NUMBERS

        25  THAT COMES OUT OF THIS ANALYSIS AS A POSSIBILITY.
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         1  Q.   OKAY.  DO YOU THINK THAT MAKES SENSE?

         2  A.   DO I THINK THAT MAKES SENSE?

         3  Q.   THAT YOU REALLY THINK THAT, YOU KNOW, LOOKING AT IT

         4  FROM A SENSIBLE STANDPOINT, THAT THERE IS ANY CHANCE THAT

         5  THAT'S THE REAL PROFIT-MAXIMIZING PRICE FOR WINDOWS,

         6  KNOWING EVERYTHING THAT YOU KNOW?

         7  A.   OF COURSE NOT, MR. BOIES, BECAUSE MICROSOFT FACES

         8  SIGNIFICANT LONG-RUN COMPETITION.  THAT'S PRECISELY THE

         9  POINT.

        10  Q.   EVEN IF MICROSOFT HAD MONOPOLY POWER, DO YOU THINK

        11  THERE IS ANY SENSIBLE WAY THAT THE PROFIT-MAXIMIZING

        12  PRICE, EVEN IF IT HAD MONOPOLY POWER, WOULD BE OVER $2,000

        13  A COPY?

        14  A.   I REMAIN CONVINCED, AS I HAVE BEEN, THAT THAT

        15  ANALYSIS, WHICH PLAINTIFFS' ECONOMISTS HAVE HAD IN ONE

        16  FORM OR ANOTHER SINCE 1992 AND WHICH HAS NOT BEEN

        17  ANSWERED, IS THE CORRECT ANALYSIS FOR THE MONOPOLY CASE.

        18  IF IT IS INCORRECT, IF THERE IS A TECHNICAL ERROR, I AM

        19  UNAWARE OF IT.  THE PRICE DOES SEEM HIGH.

        20           ON THE OTHER HAND, THE ALLEGATION HERE THAT

        21  MICROSOFT, IN EFFECT, OWNS THE INTEL-BASED PERSONAL

        22  COMPUTER MARKET IS AN ALLEGATION OF ENORMOUS POWER.

        23  ENORMOUS POWER WOULD TRANSLATE INTO A VERY HIGH

        24  PROFIT-MAXIMIZING PRICE.

        25           SO, QUALITATIVELY, I THINK THAT IS EXACTLY IN
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         1  LINE WITH WHAT'S BEING ALLEGED HERE.

         2  Q.   IN TERMS OF POWER, SIR, DID YOU HAPPEN TO READ THE

         3  NEWSPAPERS TODAY SUFFICIENTLY TO KNOW WHAT PROFITS

         4  MICROSOFT ANNOUNCED?

         5  A.   I HEARD IT ON THE TELEVISION NEWS.  I DIDN'T READ THE

         6  PAPERS THIS MORNING.

         7  Q.   DO YOU THINK THAT HAS ANY RELEVANCE WHATSOEVER TO THE

         8  ANALYSIS AS TO WHETHER MICROSOFT HAS OR DOES NOT HAVE

         9  MONOPOLY POWER?

        10  A.   NO, I AGREE WITH PROFESSOR FISHER.  YOU SIMPLY CAN'T

        11  INFER MONOPOLY POWER FROM PROFITS, PARTICULARLY SHORT-RUN

        12  PROFITS.  THIS WAS A QUARTERLY ANNOUNCEMENT, AS I RECALL.

        13  Q.   QUARTERLY ANNOUNCEMENT.

        14  A.   THAT'S CORRECT.

        15  Q.   WHAT IF YOU HAD A LONGER RANGE, IF YOU TOOK THAT NOT

        16  JUST FOR THE QUARTER BUT THE LONGER RANGE PERIOD, WOULD

        17  YOUR ANSWER BE ANY DIFFERENT, SIR?

        18  A.   NO, ALTHOUGH WE DISCUSSED THE HARVARD LAW REVIEW.  I

        19  HAVE HAD OCCASION TO RE-READ IT.  PERSISTENT PROFITS ARE

        20  ALWAYS SUGGESTIVE, BUT--

        21  Q.   SUGGESTIVE OF WHAT?

        22  A.   THEY'RE SUGGESTIVE EXACTLY AS THAT ARTICLE SAYS, THAT

        23  THERE IS SOME BARRIER TO IMITATING THE FIRM THAT IS

        24  EARNING THE PROFITS.  IT SUGGESTS THE OWNERSHIP OF A VERY

        25  VALUABLE ASSET.

                                                           46

         1           AS THE FOOTNOTE TO THE SENTENCE YOU ASKED ME TO

         2  READ, WHICH WAS NOT SHOWN, WHICH YOU DIDN'T SHOW ME, THE

         3  FOOTNOTE CITES A TREATISE BY PROFESSOR AREEDA, WHICH WAS

         4  MY QUALIFICATION TO THAT SENTENCE.  AND PROFESSOR AREEDA

         5  POINTS OUT THAT YOU DO HAVE TO, BEFORE MAKING ANY

         6  INFERENCE ABOUT MONOPOLY OR MARKET POWER, TALK ABOUT WHAT

         7  ASSETS THE FIRM OWNS.  AND INTELLECTUAL--A VALUABLE PIECE

         8  OF INTELLECTUALLY PROPERTY THAT IS PROTECTED CAN, INDEED,

         9  YIELD A PROLONGED STREAM OF HIGH PROFITS.

        10  Q.   DID YOU, IN PREPARING YOURSELF TO TESTIFY, MAKE ANY

        11  ATTEMPT TO DETERMINE HOW MUCH OF MICROSOFT'S REPORTED

        12  PROFITS CAME FROM OPERATING SYSTEMS?

        13  A.   YES, I DID ASK MICROSOFT TO THE EXTENT TO WHICH THE

        14  BUSINESS COULD BE BROKEN DOWN BETWEEN OPERATING SYSTEMS

        15  AND APPLICATIONS.  AND I WAS TOLD THE DATA THAT'S

        16  SEPARATED IN THAT FASHION SIMPLY DIDN'T EXIST.

        17  Q.   AND DID YOU ACCEPT THAT EXPLANATION AT FACE VALUE,

        18  SIR?

        19  A.   I WAS SURPRISED, BUT I WILL BE HONEST WITH YOU, THE

        20  STATE OF--MICROSOFT'S INTERNAL ACCOUNTING SYSTEMS DO NOT

        21  ALWAYS RISE TO THE LEVEL OF SOPHISTICATION ONE MIGHT

        22  EXPECT FROM A FIRM AS SUCCESSFUL AS IT IS.  THAT

        23  EXPLANATION IS CONSISTENT WITH OTHER INFORMATION I HAD

        24  RECEIVED ABOUT THE NATURE OF THEIR INTERNAL SYSTEMS AND

        25  RECORDS.

                                                           47

         1  Q.   INFORMATION THAT YOU RECEIVED FROM MICROSOFT?

         2  A.   YES.

         3  Q.   DID YOU EVER ASK TO ACTUALLY LOOK AT THE BOOKS AND

         4  RECORDS THAT THEY MAINTAINED?

         5  A.   I ASKED THAT MY STAFF BE GIVEN ACCESS.

         6  Q.   AND WERE THEY?

         7  A.   TO THE BEST OF MY KNOWLEDGE THEY WERE, YES.

         8  Q.   DID THEY EVER TELL YOU WHAT THEY FOUND?

         9  A.   ON THAT QUESTION?

        10  Q.   DID THEY EVER TELL YOU THAT THEY LOOKED AT

        11  MICROSOFT'S ACTUAL BOOKS AND RECORDS TO DETERMINE WHAT

        12  THOSE BOOKS AND RECORDS SHOWED ABOUT THE PROFITABILITY OF

        13  THE OPERATING SYSTEM?

        14  A.   THEY ASKED WHETHER DATA WERE AVAILABLE THAT COULD BE

        15  USED TO INVESTIGATE THAT QUESTION.  WE WERE PARTICULARLY

        16  INTERESTED, FRANKLY, IN THE CONTEXT OF ANCILLARY REVENUES

        17  AS PART OF THE PRICING ANALYSIS THAT CAME UP.

        18           I WAS NOT INTERESTED IN DOING A PROFITABILITY

        19  ESTIMATE FOR PRECISELY THE REASONS THAT PROFESSOR FISHER

        20  HAS INDICATED.  IT DOES NOT GIVE YOU PROOF OF MONOPOLY.

        21  THE FIRM IS HIGHLY PROFITABLE.  I BELIEVE THE OPERATING

        22  SYSTEMS BUSINESS IS HIGHLY PROFITABLE.  HOW HIGHLY

        23  PROFITABLE I DON'T CONSIDER RELEVANT.

        24  Q.   LET ME JUST TRY TO BRING THIS TO THE CLOSE.  I

        25  THOUGHT YOU SAID, SIR, THAT YOU ASKED TO FIND OUT, AND YOU
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         1  HAVE BEEN TOLD THAT THE RECORDS DIDN'T EXIST.  NOW I THINK

         2  YOU'RE TELLING ME THAT YOU DIDN'T EVEN TRY TO FIND OUT.

         3  A.   NO, THAT'S NOT TRUE.  I SAID I HAD AN INTEREST IN

         4  BEING ABLE TO PARSE OUT THE BUSINESS PRIMARILY BECAUSE OF

         5  THE PRICING ANALYSIS WE WERE JUST TALKING ABOUT.

         6           I WAS INTERESTED IN THE QUESTION OF WHAT'S A

         7  REASONABLE ASSUMPTION FOR THE SORT OF ANCILLARY REVENUES,

         8  SAY, FROM APPLICATIONS PROGRAMS THAT MICROSOFT MIGHT

         9  EXPECT AS A CONSEQUENCE OF WINDOWS SALES.

        10           I SAID, CAN YOU SEPARATE THE COMPANY INTO THE TWO

        11  PIECES, SO I MIGHT BE ABLE TO ADDRESS THAT QUESTION?  THE

        12  ANSWER WAS THERE WERE A LOT OF COMMON COSTS THAT AREN'T

        13  ALLOCATED BETWEEN THOSE TWO BUSINESSES, AND THE RECORDS

        14  JUST DON'T LET YOU DO IT.  THAT SEEMED TO ME CONSISTENT

        15  WITH THE OTHER THINGS I KNEW ABOUT THE COMPANY.  WE

        16  STARTED ENDED UP USING REVENUES AS I RECALL TO COME UP

        17  WITH A NUMBER FOR ANCILLARY REVENUES RATHER THAN MARKUP.

        18           I DIDN'T THINK IT WAS A BIG DEAL.  WE DIDN'T

        19  PROBE MUCH FARTHER THAN THAT.  BUT I DID ASK.

        20  Q.   YOU DID ASK?

        21  A.   AND THE ISSUE HAD TO DO NOT JUST WITH THE STATE OF

        22  RECORDS, BUT, IN FACT, WITH THE FACT THAT THERE ARE A FAIR

        23  AMOUNT OF COMMON COSTS THAT APPLY TO A NUMBER OF FIRM'S

        24  PRODUCTS THAT IT DOES NOT INTERNALLY ATTEMPT TO SEPARATE.

        25  Q.   AND JUST TO BE CLEAR, YOU WERE TOLD THAT MICROSOFT
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         1  DOESN'T HAVE ANY RECORDS THAT SHOW HOW PROFITABLE THEIR

         2  OPERATING SYSTEM IS, DOESN'T HAVE ANY RECORDS THAT SHOW

         3  WHAT ANCILLARY REVENUES OR PROFITS IT RECEIVES, AND YOU

         4  ACCEPTED THAT ON FACE VALUE; CORRECT?

         5  A.   MR. BOIES, THEY RECORD OPERATING SYSTEM SALES BY HAND

         6  ON SHEETS OF PAPER.  UNDER THOSE CIRCUMSTANCES, I ACCEPTED

         7  THE ABSENCE OF A DETAILED COST ALLOCATION SYSTEM

         8  ABSOLUTELY.

         9           MR. BOIES:  YOUR HONOR, I HAVE NO MORE QUESTIONS.

        10           THE COURT:  ALL RIGHT.  WE WILL TAKE A BRIEF

        11  RECESS.

        12           (BRIEF RECESS.)

        13           THE COURT:  YOUR WITNESS, MR. UROWSKY.

        14           MR. UROWSKY:  THANK YOU VERY MUCH, YOUR HONOR.

        15                     REDIRECT EXAMINATION

        16  BY MR. UROWSKY:

        17  Q.   GOOD AFTERNOON, DEAN SCHMALENSEE.

        18  A.   GOOD AFTERNOON, MR. UROWSKY.

        19  Q.   DEAN SCHMALENSEE, DO YOU REMEMBER BEING ASKED SOME

        20  QUESTIONS THIS MORNING ABOUT YOUR STUDY OF HEAD-TO-HEAD

        21  BROWSER REVIEWS; THAT IS TO SAY, HEAD-TO-HEAD REVIEWS

        22  CONCERNING NETSCAPE'S BROWSER AND MICROSOFT'S BROWSER?

        23  A.   YES, I DO.

        24  Q.   DID MR. BOIES ASK YOU ANY QUESTIONS ABOUT THE STUDY

        25  YOU PERFORMED?
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         1  A.   NO.

         2  Q.   WOULD YOU PLEASE TURN TO TABLE A-2 IN EXHIBIT 2098.

         3           MR. UROWSKY:  I SHOULD SAY FOR THE BENEFIT OF

         4  OTHERS FOLLOWING, YOUR HONOR, EXHIBIT 2098 IS THE ONE THAT

         5  IS BOUND INTO PROFESSOR SCHMALENSEE'S DIRECT TESTIMONY.

         6           THE COURT:  ALL RIGHT.

         7           MR. UROWSKY:  IT'S THE SET OF COLOR EXHIBITS, AND

         8  THEY ARE NUMBERED BY--THEY ARE LETTERED AND NUMBERED.

         9           THE COURT:  GOT IT.

        10  BY MR. UROWSKY:

        11  Q.   DEAN SCHMALENSEE, WOULD YOU TELL ME WHAT IS REPORTED

        12  ON TABLE A-2 OF EXHIBIT 2098 AND WHAT EFFORT YOU MADE IN

        13  ORDER TO PREPARE THIS EXHIBIT?

        14  A.   WELL, THERE WAS AN ENORMOUS AMOUNT OF EFFORT MADE BY

        15  THE STAFF AT NERA.  MY INITIAL INVOLVEMENT WAS TO FRAME

        16  THE STUDY AND TO READ SOME REVIEWS AND DISCUSS--DISCUSS

        17  THE RESULTS.

        18           THE OBJECTIVE OF THIS ANALYSIS WAS TO--WAS TO

        19  DEVELOP AN OBJECTIVE INDICATION OF QUALITY AS VIEWED BY

        20  END USERS, INDIVIDUALS USING BROWSERS.  AND TO DO THAT, IT

        21  SEEMED TO ME THAT WE HAD TO RELY ON THIRD-PARTY IMPARTIAL

        22  SOURCES, AND WE HAD TO RELY ON SOURCES THAT WOULD CONTINUE

        23  OVER TIME, TO THE EXTENT POSSIBLE.

        24           SO WE BEGAN WITH A PANEL--THE PANEL OF THE 15

        25  COMPUTER-CENTERED MAGAZINES THAT WERE THE HIGHEST
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         1  CIRCULATION, AND PROCEEDED FROM THERE.

         2           THE WITNESS:  YOUR HONOR, IT MIGHT BE--IT MIGHT

         3  BE CONVENIENT, IF I COULD, TO JUST STAND IN FRONT OF THAT

         4  WITH A POINTER RATHER THAN TRY TO DO THIS WITH WORDS.

         5           THE COURT:  WE HAVE A MICROPHONE OVER HERE, IF

         6  YOU WOULD TAKE THE MICROPHONE WITH YOU.  YOU COULD

         7  POSITION YOURSELF WHEREVER YOU WOULD LIKE.

         8           (WITNESS STEPS DOWN.)

         9           THE WITNESS:  THANKS VERY MUCH.  I'M A LITTLE

        10  ROCK STAR HERE.

        11           THERE WERE 15 PUBLICATIONS SELECTED INITIALLY.

        12  WE ENDED UP HAVING TO DROP SIX OF THEM FOR A RANGE OF

        13  REASONS.  THEY DIDN'T DO REVIEWS.  THEY DIDN'T DEAL--ONE

        14  ONLY HAD TO DO WITH MAC'S AND SO FORTH.  SO WE ENDED UP

        15  WITH THE TOP NINE HERE.

        16           WE ADDED THE BOTTOM FOUR WHICH ARE PUBLICATIONS

        17  CIRCULATED MAINLY TO COMPUTER PROFESSIONALS.  BYTE, IN

        18  PARTICULAR, IS A VERY INFLUENTIAL MAGAZINE.  THEY DON'T

        19  NECESSARILY HAVE HIGH CIRCULATION, IN PART, BECAUSE SOME

        20  OF THEM ARE GIVEN AWAY IN LARGE NUMBERS, BUT THEY SEEM

        21  INFLUENTIAL.

        22           WE THEN ASKED STAFF AT NERA TO GO THROUGH THEM

        23  OVER TIME AND FIND WHAT LOOKED LIKE REVIEWS THAT WERE

        24  HEAD-TO-HEAD COMPARISONS PREFERABLY NOT INVOLVING BETA

        25  RELEASES; THAT IT INVOLVED FINAL RELEASES.
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         1           THERE IS A TABULATION IN THE DIRECT TESTIMONY

         2  WITH THE NOTATIONS FOR ALL OF THE REVIEWS THAT WERE FOUND,

         3  AND THE EVALUATIONS THAT--THE INTERPRETATION THAT THE

         4  READERS GAVE TO IT.  IN SOME CASES IT'S EASY.  PC MAGAZINE

         5  TENDS TO BE VERY CLEAR IN ITS REVIEWS ABOUT WHO IS

         6  EDITOR'S CHOICE.  THAT WAS PRETTY STRAIGHTFORWARD.  SOME

         7  OF THE OTHERS REQUIRE SOME CLOSE READING.  NONETHELESS, WE

         8  DID IT, AND THE TABULATION IS HERE AS SUMMARIZED IN THIS

         9  TABLE.  THE DETAILS ARE IN THE TESTIMONY, AND THE PATTERN

        10  DOWN AT THE BOTTOM SEEMS ABSOLUTELY CLEAR CUT, THAT THE

        11  INITIAL SET OF REVIEWS THAT INVOLVED INTERNET EXPLORER

        12  VERSIONS ONE AND TWO, COMPARISONS WITH NETSCAPE'S BROWSER,

        13  NETSCAPE WON ALL OF THOSE COMPARISONS.

        14           WHEN INTERNET EXPLORER VERSION THREE WAS COMPARED

        15  TO NETSCAPE'S NAVIGATOR VERSION THREE, THIS SHOWS, AS OUR

        16  PEOPLE EVALUATED THESE REVIEWS BY CHANCE, AT EXACTLY EVEN

        17  SPLIT.  BUT IN ANY CASE, A MIXTURE.

        18           VERSION FOUR COMPARISON, ESSENTIALLY WE DIDN'T

        19  FIND ANY NETSCAPE WINS.  WE FOUND SOME, AND THEY'RE

        20  INDICATED HERE, WHERE THE REVIEWERS ESPECIALLY SAID

        21  THEY'RE BOTH GOOD.  WE DON'T CHOOSE BETWEEN THEM, BUT MOST

        22  OF THEM CONCLUDED THAT MICROSOFT'S INTERNET EXPLORER

        23  VERSION FOUR WAS BETTER.

        24           SO THIS EXHIBIT SHOWS A STRIKING IMPROVEMENT IN

        25  THE RELATIVE QUALITY OF INTERNET EXPLORER.  STARTED OUT
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         1  CLEARLY INFERIOR, ROSE TO A POSITION WHERE IT WON MOST

         2  HEAD-TO-HEAD COMPARISONS.

         3           (WITNESS RESUMES THE STAND.)

         4  Q.   DEAN SCHMALENSEE, DO YOU HAVE GOVERNMENT EXHIBIT 173

         5  BEFORE YOU?

         6  A.   YES, I DO.

         7  Q.   DO YOU REMEMBER BEING ASKED SOME QUESTIONS ABOUT THAT

         8  DOCUMENT BY MR. BOIES EARLIER TODAY?

         9  A.   YES.

        10  Q.   DOES THAT DOCUMENT DISCUSS THE HEAD-TO-HEAD BROWSER

        11  REVIEWS THAT YOU STUDIED AND THAT ARE REFLECTED ON TABLE

        12  A-2?

        13  A.   NO.  THIS DOCUMENT DISCUSSES MARKETING TO ISP'S, TO

        14  INTERNET SERVICE PROVIDERS.

        15  Q.   AND THAT WOULD BE MARKETING OF INTERNET EXPLORER; IS

        16  THAT CORRECT?

        17  A.   THAT'S CORRECT, SORRY.

        18  Q.   IS THAT DOCUMENT RELEVANT TO THE ANALYSIS THAT IS

        19  REPORTED ON TABLE A-2, IN YOUR OPINION?

        20  A.   NO.  THIS DOCUMENT HAS TO DO WITH--OF COURSE,

        21  MARKETERS ALWAYS HAVE DIFFICULTY MARKETING, BUT THIS HAS

        22  TO DO WITH THE STATUS AND ISSUES AND LEARNINGS AND

        23  PERFORMANCE OF MARKETING TO--OF MARKETING INTERNET

        24  EXPLORER TO ISP'S.

        25  Q.   IN COMING TO YOUR VIEWS WHICH ARE REFLECTED IN TABLE
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         1  A-2 ABOUT THE RELATIVE QUALITY OF NETSCAPE AND MICROSOFT'S

         2  WEB-BROWSING SOFTWARE OVER TIME, DID YOU RELY ON ANY

         3  INFORMATION OTHER THAN THE HEAD-TO-HEAD REVIEWS THAT ARE

         4  REPORTED IN TABLE A-2?

         5  A.   WELL, I ALSO RELIED ON EVIDENCE REGARDING THE

         6  EVALUATIONS MADE BY TECHNICAL PEOPLE AT INTUIT AND AT AOL.

         7           AND IN BOTH CASES, IT SEEMS ABUNDANTLY CLEAR THAT

         8  THE FACT THAT MICROSOFT'S BROWSER IS COMPONENTIZED ENABLED

         9  AOL AND INTUIT TO USE IT IN WAYS THAT THEY FOUND IMPORTANT

        10  AND COULD NOT USE NAVIGATOR.

        11           THE FACT IS THAT FOR SOFTWARE DEVELOPERS, WHICH

        12  IN THIS CONTEXT WOULD INCLUDE BOTH AOL AND INTUIT, THE

        13  FACT THAT INTERNET EXPLORER EXPOSES API'S, AS THEY SAY, OR

        14  MAKES AVAILABLE FUNCTIONALITY THAT DEVELOPERS CAN USE, IS

        15  A SIGNIFICANT ADVANTAGE OVER--GIVES IT A SIGNIFICANT

        16  ADVANTAGE OVER THE NETSCAPE OFFERING.

        17  Q.   WOULD YOU NOW TURN TO TABLE C-4 OF EXHIBIT--OF

        18  DEFENDANT'S EXHIBIT 2098, WHICH IS UP ON THE SCREEN.

        19           MR. UROWSKY:  YOUR HONOR, IT'S C-4 IN THE SAME

        20  SET OF EXHIBITS THAT YOU WERE JUST LOOKING AT.

        21  BY MR. UROWSKY:

        22  Q.   AND WOULD YOU EXPLAIN FOR ME WHAT C-4 DEPICTS AND

        23  ANALYZES.

        24           THE WITNESS:  IN ORDER TO DO THAT, YOUR HONOR--

        25  BY MR. UROWSKY:
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         1  Q.   IF YOU'RE MORE COMFORTABLE COMING DOWN AND USING THE

         2  POINTER, FEEL FREE TO DO IT, IF IT'S ALL RIGHT WITH HIS

         3  HONOR.

         4           THE WITNESS:  I DON'T PLAN ON DOING THIS EVERY

         5  TIME, BUT IF I COULD, YOUR HONOR, OTHERWISE I'M GOING TO

         6  BE DESCRIBING LINES INSTEAD OF POINTING TO THEM.

         7           THE COURT:  WHATEVER IS COMFORTABLE TO YOU.

         8           THE WITNESS:  THANK YOU, SIR.

         9           (WITNESS STEPS DOWN.)

        10           THE WITNESS:  THIS EXHIBIT SHOWS, AGAIN, FOR THE

        11  SECOND QUARTER OF 1996 THROUGH THE THIRD QUARTER OF 1998,

        12  THE SHARES OF USERS USING NETSCAPE AS THEIR MAIN BROWSER,

        13  USING INTERNET EXPLORER AS THEIR MAIN BROWSER, AND USING

        14  INTERNET EXPLORER AS THEIR MAIN BROWSER EXCLUDING THOSE

        15  WHO WERE BASICALLY--WHO ARE USING INTERNET EXPLORER

        16  TECHNOLOGY BRANDED BY ONLINE SERVICES.  SO, THIS GAP IS

        17  BASICALLY THE AOL USERS.

        18           THIS EXHIBIT SHOWS A NUMBER OF THINGS ABOUT THE

        19  EVOLUTION OF USE OVER TIME.  IT SHOWS FIRST THAT AS A

        20  CONSEQUENCE OF SIGNING THE CONTRACT WITH AOL, MICROSOFT'S

        21  INTERNET EXPLORER TECHNOLOGY GAINED A LOT OF USE.  THAT'S

        22  AN IMPORTANT CONTRACT.  AND EVEN THOUGH, AS WE DISCUSSED

        23  EARLIER, SOME AOL USERS DO USE NAVIGATOR, NONETHELESS, A

        24  LOT OF THEM USE INTERNET EXPLORER, AND THAT'S SOMETHING

        25  LIKE 20--20 PERCENTAGE POINTS OF THE IE'S SHARE.
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         1           SO, THE FACT THAT IT WAS ABLE--THAT IT PROVIDED A

         2  TECHNICAL ADVANTAGE THAT, AMONG OTHER THINGS, ENABLED IT

         3  TO WIN THAT CONTRACT, MADE A LOT OF DIFFERENCE.

         4           SECOND, AS THE QUALITY OF--YOU START EARLY.

         5  INTERNET EXPLORER WAS NOT MUCH USED IN EARLY 1996.  AS ITS

         6  QUALITY IMPROVED, IT GAINED SHARE AMONG USERS NOT INVOLVED

         7  WITH ONLINE SERVICES.  BUT IF YOU TAKE OUT AOL, NETSCAPE

         8  HAS A LARGER SHARE.  THE ONLINE--SO INTERNET EXPLORER'S

         9  SHARE HAS GROWN IN BOTH WAYS, BUT THE ONLINE SERVICE

        10  COMPONENT IS VERY IMPORTANT.

        11           IS THIS CLEAR, YOUR HONOR?

        12           THE COURT:  WELL, ARE YOU TALKING ABOUT THE USAGE

        13  NOW?

        14           THE WITNESS:  THESE ARE USERS.

        15           THE COURT:  NUMBER OF CONSUMERS WHO ARE USING IT?

        16           THE WITNESS:  CORRECT.

        17           THE COURT:  ALL RIGHT.

        18           THE WITNESS:  AS THEIR PRIMARY BROWSER.

        19           THE COURT:  AND THIS DATA DERIVES FROM THE SURVEY

        20  THAT WAS COMMISSIONED?

        21           THE WITNESS:  PRECISELY.  THIS IS THE MDC SURVEY

        22  WE HAVE BEEN DISCUSSING.

        23           THE COURT:  MDC CALLS UP A RANDOM NUMBER OR A

        24  RANDOM LIST OF A SPECIFIED NUMBER OF REPRESENTATIVE

        25  CONSUMERS AND SAYS, "WHAT BROWSER ARE YOU USING?"  IS THAT
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         1  CORRECT?

         2           THE WITNESS:  THEY FIRST ASK THEM, "HAVE YOU USED

         3  THE BROWSER IN THE LAST TWO WEEKS?"

         4           THE COURT:  ALL RIGHT.

         5           THE WITNESS:  A LARGE NUMBER SAY NO, AND THEY SAY

         6  "THANK YOU VERY MUCH."

         7           THOSE WHO SAY YES--I'M NOT SURE I HAVE THE

         8  SEQUENCE OF QUESTIONS IN MY HEAD, BUT THEY ASK THEM--WELL,

         9  THEY NOW ASK THEM WHAT BROWSER--WHAT BROWSERS HAVE YOU

        10  USED AT HOME, AT WORK, WHICH IS YOUR MAIN BROWSER.

        11           AND THEY ASK, IF THEY USE AN ONLINE SERVICE LIKE

        12  AOL, THERE IS A SET OF QUESTIONS DESIGNED TO ELICIT WHAT

        13  SOFTWARE THEY USE, SO IF YOU ASK ME IF I USED A BROWSER

        14  AND I SAY "AOL," THEY PROBE THAT.  THE SEQUENCE I DON'T

        15  HAVE IN MY HEAD, BUT THAT'S THE BASIC DESIGN.

        16           THE COURT:  AND ARTICULATE FOR ME ONE MORE TIME

        17  WHY YOU THINK THAT THIS IS MORE REVEALING THAN THE HIT

        18  METHOD.

        19           THE WITNESS:  THIS IS EVERYBODY'S FAVORITE

        20  SUBJECT.

        21           THE COURT:  NOT NECESSARILY.

        22           THE WITNESS:  THERE ARE A NUMBER OF PROBLEMS,

        23  YOUR HONOR, WITH HIT DATA IN GENERAL.  THERE ARE A SET OF

        24  ADDITIONAL PROBLEMS WITH THE ADKNOWLEDGE DATA, WHICH ARE A

        25  PARTICULAR KIND OF HIT DATA.
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         1           FOR THE PURPOSES OF THIS CASE, AS I UNDERSTOOD

         2  IT, THE CHARGE HAS TO DO WITH PREVENTING NETSCAPE FROM

         3  HAVING THE KIND OF WIDESPREAD USE THAT MIGHT MAKE IT BE A

         4  POTENTIAL PLATFORM THREAT.

         5           THE COURT:  THIS IS PRIMARILY THE CACHING

         6  PHENOMENON?

         7           THE WITNESS:  NO.  WE HAVE FIRST TO TALK ABOUT

         8  WHETHER WE WANT TO DEAL WITH USE OR USAGE.

         9           SO, MY 80-YEAR OLD FATHER WHO BROWSES THE WEB

        10  MANY HOURS A DAY USES HIS BROWSER MORE THAN I USE MINE.

        11  SHOULD HE COUNT THAT MUCH MORE IN THINKING ABOUT NETSCAPE

        12  VERSUS INTERNET EXPLORER?  I THINK NOT BECAUSE THE FACT

        13  THAT THE BROWSER IS ON MY MACHINE AND I USE IT MEANS THAT

        14  IT CAN BE PART OF A PLATFORM.  AND THAT'S AN ARGUMENT

        15  BETWEEN US, I SUPPOSE.

        16           THE OTHER ISSUE IS, DOES HIT DATA GIVE YOU A GOOD

        17  PICTURE OF USAGE.  ONE PROBLEM IS CACHING.  ONE PROBLEM IS

        18  INTRANETS.  WHEN I SIT AT MY DESK AT MIT AND LOOK UP A

        19  COLLEAGUE'S PHONE NUMBER ON THE MIT NET, I PROBABLY USE MY

        20  BROWSER MORE INTERNALLY THAN OUTSIDE.  I'M USING A

        21  BROWSER, BUT IT WON'T SHOW AS A HIT BECAUSE I DON'T GO

        22  OUTSIDE TO A COMMERCIAL SITE VERY OFTEN.  I THINK THAT

        23  SHOULD COUNT.  THE HIT DATA DON'T COUNT IT.

        24           I'M UNDOUBTEDLY FORGETTING--OH, AND THEN THERE IS

        25  THE PROBLEM OF MAINTAINING THE SAMPLE OF SITES, WHICH I
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         1  DON'T KNOW IF IT'S EMPHASIZED THAT MUCH IN THE TESTIMONY,

         2  BUT THE PROBLEM IS THIS:  IF YOU PICK A SET OF SITES, AND

         3  YOU LOOK AT THE HITS ON THE SITE, THE WEB CHANGES ENOUGH

         4  OVER TIME, YOUR HONOR, THAT IF THAT'S A REPRESENTATIVE SET

         5  OF SITES IN THE FIRST QUARTER OF 1971 (SIC), IT MAY NOT BE

         6  A REPRESENTATIVE SAMPLE BY THE END OF 1998 JUST BECAUSE

         7  THINGS HAVE CHANGED.

         8           SO, IF YOU KEEP THE SAMPLE THE SAME, IT MAY NOT

         9  BE REPRESENTATIVE OVER TIME.  IF YOU CHANGE IT, THEN YOU

        10  HAVE A COMPARABILITY PROBLEM.

        11           ADKNOWLEDGE, OF COURSE, HAS THE ADDITIONAL ISSUES

        12  THAT IT RELATES ONLY TO CERTAIN COMMERCIAL SITES.  IT

        13  COUNTS HOW MANY TIMES AN AD IS SEEN, SO IT DOESN'T COUNT

        14  MIT AT ALL.  MIT DOESN'T COUNT AS HITS, WHICH IS PROBABLY

        15  NOT A BIG DEAL.

        16           AND THE SAMPLE OF SITES IS DETERMINED ENTIRELY BY

        17  WHO HAD CONTRACTS WITH ADKNOWLEDGE OVER TIME, AND I DON'T

        18  KNOW HOW--WHAT TO MAKE OF THAT.

        19           THAT SAID, I WILL SAY THE DATA ON SOMETHING LIKE

        20  NETSCAPE'S SHARE IN THE LATER YEARS ARE PRETTY CLOSE

        21  BETWEEN THE HIT DATA AND THE USE DATA.  IT'S JUST--AND

        22  THEY'RE PRETTY CLOSE ON INTERNET EXPLORER BROADLY.  THE

        23  MAIN DIFFERENCE IS IN THE EARLY YEARS, THE HIT DATA DON'T

        24  SHOW MUCH PRESENCE OF OTHER BROWSERS, MOSAIC, SPYGLASS AND

        25  ALL OF THAT.  THE USE DATA SHOWS THEM PRESENT.
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         1           THE COURT:  ALL RIGHT.  I FOLLOW YOU.

         2           (WITNESS RESUMES STAND.)

         3  BY MR. UROWSKY:

         4  Q.   AND JUST TO FOLLOW UP ON YOUR LAST--JUST TO FOLLOW UP

         5  ON YOUR LAST POINT, DEAN SCHMALENSEE, WHAT DO THE MDC DATA

         6  SHOW OVER TIME ABOUT THE USE OF OTHER BROWSERS?

         7  A.   OH, THE MDC DATA SHOW THAT THE USE OF OTHER BROWSERS

         8  HAS DECLINED DRAMATICALLY.

         9           THE COURT:  OTHER THAN IE OR NAVIGATOR?

        10           MR. UROWSKY:  YES, YOUR HONOR.

        11           THE WITNESS:  YES, YOUR HONOR.

        12           THE COURT:  OKAY.

        13  BY MR. UROWSKY:

        14  Q.   YOU WERE ASKED ON CROSS-EXAMINATION EARLIER TODAY WHY

        15  THE CHARTS YOU PREPARED ON BROWSER USERS, AND I'M THINKING

        16  NOW PARTICULARLY OF TABLE C-4 WHICH WE HAVE BEEN TALKING

        17  ABOUT, WHY THEY DO NOT EXTEND BACKWARDS TO 1995.

        18  A.   YES, I WAS.

        19  Q.   WHY DO YOU NOT EXTEND THOSE CHARTS BACKWARDS TO 1995?

        20  A.   WELL, THERE ARE TWO REASONS.  ONE IS THAT, AS WE

        21  DISCUSSED IN GREAT DETAIL, DESPITE A LOT OF LOOKING, WE

        22  DIDN'T FIND DATA SERIES GOING BACK TO 1995 TO WHICH WE

        23  COULD--THAT IT WAS COMPARABLE TO WHICH WE COULD LINK.

        24           THE SECOND REASON IS THAT ASIDE FROM THE INITIAL

        25  DISTRIBUTION OF INTERNET EXPLORER IN 1995, MOST OF WHAT'S
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         1  AT ISSUE IN THIS CASE OCCURRED IN THE PERIOD THAT WE HAVE

         2  COVERED HERE.

         3           SO IT DIDN'T SEEM--WE COULDN'T FIND A RELIABLE

         4  WAY TO DO IT, AND IT DIDN'T SEEM CRITICAL.

         5  Q.   DEAN SCHMALENSEE, I'M NOW GOING TO ASK YOU SOME

         6  QUESTIONS ABOUT COMPETITION IN THE SOFTWARE INDUSTRY AND

         7  MONOPOLY POWER, AND LET ME BEGIN BY ASKING YOU THIS:  IN

         8  PERFORMING THE WORK THAT UNDERLIES YOUR DIRECT TESTIMONY,

         9  DID YOU OBSERVE ANY DIFFERENCES BETWEEN THE SOFTWARE

        10  INDUSTRY AND OTHER INDUSTRIES LIKE MANUFACTURING THAT YOU

        11  FELT WERE IMPORTANT TO YOUR ANALYSIS IN THIS CASE?

        12  A.   WELL, THAT'S A NICE COMPARISON, MR. UROWSKY.  THE

        13  ANSWER IS YES, I DID.

        14  Q.   PLEASE DESCRIBE THOSE DIFFERENCES FOR HIS HONOR.

        15  A.   ALL RIGHT.  SOFTWARE CATEGORIES TEND TO EXHIBIT THE

        16  SORT OF POSITIVE FEEDBACK OR NETWORK EXTERNALITIES ABOUT

        17  WHICH WE HAVE SPOKEN.  AS A SEQUENCE--AND THEY HAVE SCALE

        18  ECONOMIES.  THEY HAVE HIGH-FIXED COST, PRODUCT DEVELOPMENT

        19  AND LOW MARGINAL COSTS.

        20           AS A CONSEQUENCE OF BOTH OF THOSE SOFTWARE

        21  CATEGORIES, INCLUDING PLATFORMS, OPERATING SYSTEMS, WORD

        22  PROCESSORS, ALMOST ANYTHING ELSE, TEND TO HAVE CLEAR

        23  LEADERS.  IT'S NOT QUITE THE CASE THAT SOFTWARE IS WHAT

        24  SCHUMPETER TALKED ABOUT IN THE 1940'S, PURELY COMPETITION

        25  FOR THE MARKET OR SUCCESSIVE MONOPOLIES, BECAUSE, INDEED,
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         1  THERE ARE DIFFERENCES AMONG USERS.

         2           SO, IT'S NOT WINNER-TAKE-ALL COMPETITION, BUT IT

         3  IS WINNER-TAKE-MOST COMPETITION.

         4  Q.   AND ARE THE CHARACTERISTICS YOU JUST DESCRIBED

         5  RELATING TO SOFTWARE CATEGORIES, DO THOSE CHARACTERISTICS

         6  RESULT IN PARTICULAR SHARE DISTRIBUTIONS IN SOFTWARE

         7  CATEGORIES?

         8  A.   OH, YES.  SOFTWARE CATEGORIES LOOKED AT, AT MOST

         9  INSTANCE IN TIME, WILL HAVE HIGH CONCENTRATION, WILL HAVE

        10  ONE PRODUCT THAT HAS A MUCH LARGER SHARE THAN OTHERS.

        11           AGAIN, THERE ARE SOME NUMBERS IN THE TESTIMONY

        12  AND IN SOME OF THE SUPPORTING PAPERS, BUT THIS IS A

        13  FAMILIAR PHENOMENON.

        14  Q.   AND IS THAT PHENOMENON RESTRICTED TO THE OPERATING

        15  SYSTEM PART OF THE BUSINESS OR THE PLATFORM PART OF THE

        16  BUSINESS?

        17  A.   OH, ABSOLUTELY NOT.  IN THE CASE, FOR INSTANCE, OF

        18  PERSONAL FINANCE SOFTWARE, THE QUICKEN PRODUCT HAS HAD A

        19  VERY LARGE SHARE FOR--I THINK WE HAVE IT AS THE CATEGORY

        20  LEADER FOR 11 YEARS.

        21  Q.   DO THE HIGH SHARES THAT YOU JUST DESCRIBED IN VARIOUS

        22  SOFTWARE CATEGORIES GIVE THE FIRM THAT IS THE CATEGORY

        23  LEADER MONOPOLY POWER?

        24  A.   NO, BECAUSE THE IMPORTANT COMPETITION IN THIS

        25  INDUSTRY, GIVEN THE RAPID PACE OF INNOVATION AND PRODUCT
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         1  DEVELOPMENT, IS DYNAMIC COMPETITION, COMPETITION FOR THE

         2  MARKET.  SHARE POSITIONS TEND TO BE TRANSITORY, AND

         3  LEADERS CERTAINLY ARE DISPLACED.

         4  Q.   OF WHAT IMPORTANCE IS THIS DYNAMIC COMPETITION TO THE

         5  CONCLUSIONS YOU HAVE DRAWN IN YOUR TESTIMONY?

         6  A.   WELL, IT IS CENTRAL TO THE ANALYSIS I HAVE MADE ON

         7  MONOPOLY POWER.  IF ONE SIMPLY LOOKED AT THE SHORT-RUN

         8  SHARE OF WINDOWS, SHORT-RUN SHARE OF MOST THINGS ONE COULD

         9  THINK OF, AND IGNORED DYNAMIC COMPETITION, IGNORED R&D,

        10  IGNORED NEW PRODUCTS, INNOVATION AND CHALLENGERS, ONE

        11  WOULD COME WITH THE CONCLUSION--ONE WOULD VERY LIKELY

        12  REACH THE CONCLUSION IT HAS MONOPOLY POWER, BUT THAT'S

        13  SIMPLY NOT HOW THE INDUSTRY--THIS SEGMENT OR ANY OTHER

        14  SEGMENT WORKS.

        15           THE COURT:  THAT IS UNIQUE TO THIS INDUSTRY?

        16           THE WITNESS:  NO.  YOUR HONOR, I THINK AN

        17  INTERESTING--AN INTERESTING COMPARISON--IT'S NOT UNIQUE TO

        18  THIS INDUSTRY.

        19           THE COURT:  CAN YOU SUGGEST TO ME ANOTHER

        20  INDUSTRY IN WHICH THE SAME PHENOMENON OCCURS?

        21           THE WITNESS:  INDUSTRIES WITH INTELLECTUAL

        22  CAPITAL AND IN WHICH DISTRIBUTION IS RELATIVELY EASY.

        23           AN INDUSTRY THAT COMES TO MIND, FOR INSTANCE,

        24  ALTHOUGH IT DOESN'T HAVE THE POSITIVE FEEDBACK EFFECTS,

        25  BUT THINK ABOUT MOVIES.  LOTS OF PEOPLE TRY TO MAKE
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         1  MOVIES.  THE MOST PROFITABLE MOVIES ARE HUGELY PROFITABLE.

         2  "TITANIC" MADE ENORMOUS AMOUNTS OF MONEY.  MAY EVEN HAVE

         3  HAD A HIGH SHARE OF SOME MARKET SOMEPLACE.  BUT IT'S NOT A

         4  MONOPOLY BECAUSE NEXT YEAR WHOEVER MADE "TITANIC" HAS TO

         5  COME UP WITH ANOTHER PRODUCT.

         6           BOOKS HAVE A LITTLE BIT OF THIS.  LOTS OF PEOPLE

         7  TRY TO WRITE BESTSELLERS.  SOME PEOPLE MAKE HUGE AMOUNTS

         8  OF MONEY, HAVE SIGNIFICANT FRACTIONS OF BOOK SALES, BUT,

         9  OF COURSE, THEY HAVE TO PRODUCE ANOTHER BOOK NEXT YEAR.

        10           THERE IS A LITTLE BIT OF THIS IN PHARMACEUTICALS,

        11  ALTHOUGH I DON'T WANT TO START INTRODUCING A LOT OF STUFF,

        12  BUT IF YOU THINK ABOUT, AGAIN--PATENTS MAKE A DIFFERENCE

        13  THERE, BUT COLLEAGUES HAVE STUDIED ULCER DRUGS, AND THAT

        14  MARKET HAS A LITTLE BIT OF THIS.  THE FIRST PRODUCT DID

        15  ENORMOUSLY WELL.  THE SECOND PRODUCT DISPLACED IT.  AND

        16  THE HISTORY OVER THE 10 OR 12 YEARS HAS BEEN ONE OF

        17  INNOVATION, ENTRY AND DISPLACEMENT, BUT ANY TIME THERE

        18  WERE HIGH SHARES.

        19           THE COURT:  I THOUGHT YOU WERE GOING TO MENTION

        20  VIAGRA.

        21           MR. UROWSKY:  THEN I WON'T NEED TO FOLLOW UP.

        22           THE WITNESS:  IF I NEED NOT, YOUR HONOR, I WON'T.

        23  BY MR. UROWSKY:

        24  Q.   DEAN SCHMALENSEE, YOU JUST DESCRIBED THREE OR FOUR

        25  DIFFERENT INDUSTRIES, MOVIES, BOOKS IN SOME RESPECTS,
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         1  PHARMACEUTICAL PRODUCTS.  WOULD YOU CHARACTERIZE THESE AS

         2  INDUSTRIES WITH HIGH INTELLECTUAL PROPERTY CONTENT?

         3  A.   PRECISELY, PRECISELY.  AND OTHER FEATURES AS WELL,

         4  BUT INTELLECTUAL PROPERTY IS, I THINK, CRITICAL.

         5  Q.   YOU WERE ASKED ON CROSS-EXAMINATION WHETHER COMPUTER

         6  MAKERS WHOM WE SOMETIMES REFER TO AS OEM'S, COULD SWITCH

         7  AWAY FROM WINDOWS TO ANOTHER OPERATING SYSTEM TODAY OR IN

         8  THE VERY SHORT-RUN.  I BELIEVE WHEN THE QUESTION WAS POSED

         9  TO YOU IT WAS WHETHER THERE WAS A VIABLE PLATFORM

        10  COMPETITOR IN THE MARKET AT PRESENT.

        11           DOES THIS CONSIDERATION--AND I BELIEVE YOUR

        12  ANSWER WAS THAT THERE PROBABLY WASN'T SUCH A COMPETITOR IN

        13  THE MARKET AT THE MOMENT.

        14           DOES THIS CONSIDERATION AFFECT YOUR ANALYSIS OF

        15  THE WAY PLATFORM COMPETITION OPERATES?

        16  A.   WELL, I HATE TO SAY YOU HAVE MISCHARACTERIZED MY

        17  PRIOR TESTIMONY, MR. UROWSKY, BUT THERE ARE TWO QUESTIONS

        18  THERE.  ONE HAS TO DO WITH PLATFORM COMPETITION, AND I

        19  TALKED ABOUT THE MACINTOSH AND INDICATED THAT THERE WAS A

        20  DIFFERENCE BETWEEN IS THERE SOME PLATFORM COMPETITION

        21  THERE AND THE QUESTION YOU CAME TO SECOND, WHICH IS CAN

        22  OEM'S CURRENTLY USING MICROSOFT WINDOWS SHIP--SWITCH

        23  EASILY TO ALTERNATIVES.

        24           THE ANSWER TO THAT QUESTION IS NO, AND

        25  IT'S--EXCEPT FOR SOME QUALIFICATIONS, AND IT'S NOT
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         1  IMPORTANT TO THE ANALYSIS.

         2  Q.   UNDER THE ANALYSIS YOU DESCRIBED BRIEFLY OF LONG-RUN

         3  COMPETITION, DOES THAT FORM OF COMPETITION AFFECT

         4  CHARACTERISTICS OF BEHAVIOR IN THE MARKET CURRENTLY?

         5  A.   OH, OF COURSE.  IF YOU TOOK A STATIC VIEW OF THIS

         6  MARKET, AND YOU LOOKED AT MICROSOFT, YOU SAID, "HERE IS A

         7  FIRM THAT MAKES--THAT HAS AN ENORMOUS VOLUME OF SALES TO A

         8  SET OF IN THE SHORT-RUN, LARGELY CAPTIVE CUSTOMERS," AND

         9  IF YOU DIDN'T RECOGNIZE THAT THERE WAS CONSTANT INNOVATION

        10  IN THIS MARKET, THAT THERE HAD BEEN AND WOULD BE

        11  CHALLENGES, YOU WOULD SAY, "THAT IS A FIRM THAT CAN RELAX

        12  AND, IN EFFECT, CLIP COUPONS, CHARGE A HIGH PRICE, TAKE

        13  THE MONEY AND LIVE THE QUIET LIFE OF A MONOPOLIST."  IT

        14  DOESN'T BECAUSE IT CAN'T.  IT CHARGES A LOW PRICE,

        15  INNOVATES, EXPANDS OUTPUT.  NOT, I THINK, BECAUSE OF

        16  CHARITY OR BECAUSE IT'S NOT CONCERNED WITH PROFITS, BUT

        17  BECAUSE IN A BUSINESS IN WHICH DYNAMIC COMPETITION IS

        18  IMPORTANT, THAT'S HOW YOU COMPETE.

        19  Q.   DEAN SCHMALENSEE, DID YOU READ THE TESTIMONY GIVEN BY

        20  PROFESSOR FISHER IN THIS COURT?

        21  A.   I DID.

        22  Q.   DO YOU RECALL A QUESTION FROM THE COURT DURING

        23  DR. FISHER'S TESTIMONY THAT INQUIRED AS TO WHETHER

        24  MICROSOFT'S MAINTENANCE OF A LOW PRICE FOR WINDOWS WAS

        25  DESIGNED, IN PART, TO GROW THE MARKET FOR PC'S AND

                                                           67

         1  OPERATING SYSTEMS?

         2  A.   YES.  I THOUGHT IT WAS A GOOD QUESTION, AND I AGREED

         3  WITH THE ANSWER, THAT I THINK, IN PART, MICROSOFT IS

         4  CONCERNED, AS IT HAS BEEN CONCERNED, WITH EXPANDING THE

         5  MARKET.  AND LOWER PRICE, MORE USERS MAKES THE PLATFORM

         6  MORE POPULAR.  I THINK THAT IS PART OF WHAT THEY ARE

         7  ABOUT.  ABSOLUTELY.

         8  Q.   AND IN YOUR OPINION--

         9  A.   I SHOULD ADD, THIS IS A GOOD THING.

        10  Q.   AND WHY, SPECIFICALLY, IS IT A GOOD THING?

        11  A.   BECAUSE CHARGING LOW PRICES, EXPANDING THE MARKETS,

        12  SPREADING THE USE OF NEW TECHNOLOGY, BRINGING CONSUMERS

        13  INTO THE COMPUTER AGE, IS PROVIDING BENEFITS TO CONSUMERS.

        14  Q.   WOULD YOU--IN YOUR OPINION, DOES MICROSOFT CURRENTLY

        15  HAVE A HIGH SHARE OF SALES OF PC OPERATING SYSTEMS?

        16  A.   YES.

        17  Q.   AND IN YOUR OPINION, DOES IT PRICE ITS OPERATING

        18  SYSTEMS ABOVE THE MARGINAL COST OF PRODUCING AND SELLING

        19  THOSE OPERATING SYSTEMS?

        20  A.   LIKE EVERY SOFTWARE FIRM AND MOST OTHER FIRMS IN THE

        21  ECONOMY, MICROSOFT PRICES ABOVE MARGINAL COSTS.  AND SINCE

        22  MARGINAL COST FOR ITS OPERATING SYSTEMS IS NEARLY ZERO, OF

        23  COURSE IT PRICES ABOVE MARGINAL COST.

        24  Q.   WOULD YOU EXPLAIN EXACTLY WHAT YOU MEAN BY MARGINAL

        25  COST IN THIS CONTEXT.
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         1  A.   MARGINAL COST GENERALLY MEANS THE COST OF MAKING IT

         2  AVAILABLE TO OR PROVIDING AN ADDITIONAL UNIT OF OUTPUT.

         3  Q.   AND IN THIS INSTANCE, WHAT WOULD THE UNIT OF OUTPUT

         4  BE?

         5  A.   OH, SORRY, THE UNIT OF OUTPUT WOULD BE, LOGICALLY,

         6  ONE ADDITIONAL COPY OF WINDOWS ON ONE PC BEING SHIPPED BY

         7  AN OEM, WOULD BE THE NATURAL.

         8           AND SINCE MICROSOFT PROVIDES A LICENSE FOR OEM'S

         9  TO THEMSELVES INSTALL THE SOFTWARE, MICROSOFT ITSELF

        10  INCURS ZERO COST AT THE MARGIN IF AN OEM PRODUCES MORE

        11  MACHINES RATHER THAN FEWER.

        12  Q.   WOULD I BE CORRECT IN THINKING THAT THAT WOULD BE

        13  TRUE EXCEPT FOR THE COST OF WRITING THE LICENSE?

        14  A.   WELL, WE NOW GO INTO THE USUAL PROBLEM WITH DEFINING

        15  MARGINAL COST, WHICH IS WHAT DO YOU HOLD CONSTANT.  I WAS

        16  HOLDING CONSTANT THE EXISTENCE OF LICENSING AGREEMENTS.

        17  IF YOU IMAGINE EXPANDING OUTPUT BY WRITING LICENSE

        18  AGREEMENTS WITH ADDITIONAL OEM'S, THEN THE MARGINAL COST

        19  OF EXPANDING OUTPUT IN THAT FASHION INCLUDES THE COST OF

        20  WRITING THE LICENSE AGREEMENTS, THAT'S CORRECT.

        21  Q.   IN YOUR OPINION, IS MICROSOFT A HIGHLY PROFITABLE

        22  COMPANY?

        23  A.   ONE CAN QUIBBLE ABOUT INFERRING ECONOMIC PROFITS FROM

        24  ACCOUNTING PROFITS, AND I'M AS SENSITIVE AS ALMOST ANYBODY

        25  TO THE DIFFICULTY OF DOING THAT, BUT IT SEEMS HARD TO ME
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         1  TO WALK AWAY FROM THE EVIDENCE THAT SUGGESTS MICROSOFT IS,

         2  INDEED, A VERY HIGHLY PROFITABLE COMPANY.

         3  Q.   DO YOU INFER FROM THAT PROFITABILITY THAT MICROSOFT

         4  MUST BE A MONOPOLY?

         5  A.   ABSOLUTELY NOT.  ONE CANNOT INFER MONOPOLY FROM HIGH

         6  PROFITS.

         7  Q.   WOULD YOU EXPLAIN THAT, PLEASE.

         8  A.   WELL, WE COULD GO BACK TO MOVIES FOR--I DON'T KNOW

         9  WHY I'M THINKING OF "TITANIC," BUT FOR THE INVESTORS IN

        10  THE MOVIE "TITANIC," IT WAS AN EXTRAORDINARILY PROFITABLE

        11  ENDEAVOR, AND THAT SAYS NOTHING ABOUT WHETHER OR NOT THERE

        12  WAS ANY MONOPOLY POWER ASSOCIATED WITH THAT.

        13           IT DOES SAY THAT THEY GENERATED A VERY VALUABLE

        14  ASSET, A VERY VALUABLE PIECE OF INTELLECTUAL PROPERTY,

        15  WHICH WAS PROTECTED.  AND AS A RESULT, IT WASN'T POSSIBLE

        16  FOR EVERYBODY TO COPY "TITANIC" AND TAKE AWAY ITS VALUE,

        17  BUT IT DOESN'T SAY ANYTHING ABOUT MONOPOLY POWER.

        18  Q.   IN THAT REGARD, IS MICROSOFT IN A DIFFERENT POSITION

        19  FROM OTHER SUCCESSFUL FIRMS IN THE SOFTWARE INDUSTRY?

        20  A.   NO.  SUCCESSFUL FIRMS IN THE SOFTWARE INDUSTRY TEND

        21  TO EARN VERY HIGH RETURNS.  SOMETIMES IN THE FORM OF

        22  PROFITS, SOMETIMES IN THE FORM OF PREMIUMS PAID ON

        23  ACQUISITION.  NETSCAPE'S INVESTORS, WHEN IT WAS OR WILL BE

        24  ACQUIRED FOR SOMETHING LIKE $4.2 BILLION, HAVE EARNED

        25  EXTRAORDINARY RETURNS.  THAT DOES NOT PROVE THAT NETSCAPE
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         1  IS, WAS OR HAS BEEN OR WILL BE A MONOPOLY.

         2           THE NATURE OF THIS SORT OF BUSINESS--AND AGAIN,

         3  WE DOCUMENTED THIS AS A GENERAL CHARACTERISTIC OF SORT OF

         4  HIGH-TECH BUSINESSES, BUT PARTICULARLY SOFTWARE

         5  BUSINESSES--IN ORDER TO INDUCE PEOPLE TO TRY TO INNOVATE,

         6  THE VERY HIGH REWARDS EARNED BY SUCCESSFUL FIRMS ARE, AS

         7  IT WERE, AN ESSENTIAL PART OF THE PROCESS BECAUSE THE

         8  FIRMS THAT TRY TO BE THE NEXT MICROSOFT OR THE NEXT

         9  NETSCAPE FAIL.  AND IF IT WEREN'T--IF THERE WEREN'T A HIGH

        10  PREMIUM ON THAT LOTTERY OR A HIGH PRIZE, NO ONE WOULD, AS

        11  IT WERE, BUY A TICKET.

        12           SO THE HIGH PROFITS ARE PART OF THE

        13  DYNAMICALLY--THE PROCESS OF DYNAMIC COMPETITION.  IT

        14  WOULDN'T WORK WITHOUT HIGH REWARDS.

        15           THE COURT:  MR. UROWSKY, I WOULD LIKE TO CONCLUDE

        16  AROUND 4:30 THIS AFTERNOON, SO WHEN YOU FIND A CONVENIENT

        17  STOPPING POINT, PLEASE INVOKE IT.

        18           MR. UROWSKY:  YES, OF COURSE, YOUR HONOR.

        19  BY MR. UROWSKY:

        20  Q.   DEAN SCHMALENSEE--

        21           MR. UROWSKY:  I WOULD LIKE TO HAVE PLACED BEFORE

        22  THE WITNESS A DEFENSE EXHIBIT WHICH HAS BEEN MARKED AS

        23  DEFENDANT'S EXHIBIT 2310, PLEASE.

        24           (DOCUMENT HANDED TO THE WITNESS.)

        25           MR. UROWSKY:  AND I WILL ALSO MOVE THE EXHIBIT
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         1  INTO EVIDENCE.

         2           MR. BOIES:  NO OBJECTION, YOUR HONOR.

         3           THE COURT:  DEFENDANT'S 2310 IS ADMITTED.

         4                         (DEFENDANT EXHIBIT NO. 2310 WAS

         5                          ADMITTED INTO EVIDENCE.)

         6  BY MR. UROWSKY:

         7  Q.   DEAN SCHMALENSEE, DO YOU RECOGNIZE DEFENDANT'S

         8  EXHIBIT 2310?

         9  A.   YES.  THIS APPEARS TO BE A COPY OF MY JUNE 1982

        10  HARVARD LAW REVIEW ARTICLE ABOUT WHICH WE HAD A

        11  CONVERSATION THE OTHER DAY.

        12  Q.   YOU WERE ASKED SOME QUESTIONS ABOUT THAT ARTICLE, I

        13  BELIEVE, DEAN SCHMALENSEE.

        14  A.   YES, I WAS.

        15  Q.   DO YOU BELIEVE THE VIEWS EXPRESSED IN THAT ARTICLE

        16  ARE CONSISTENT WITH THE TESTIMONY YOU HAVE SUBMITTED TO

        17  THIS COURT AND HAVE ALSO GIVEN ORALLY IN THIS COURTROOM?

        18  A.   ABSOLUTELY, MR. UROWSKY.  I THINK I--WHEN I READ IT

        19  THE OTHER DAY, PROBABLY FOR THE FIRST TIME SINCE 1982, I

        20  WONDERED WHAT I HAD IN MIND.  IN A SENTENCE AT THE

        21  BOTTOM--TOWARD THE BOTTOM OF PAGE SEVEN ABOVE WHERE IT

        22  SAYS B, THERE IS A SENTENCE THAT SAYS, "PERSISTENT EXCESS

        23  PROFITS PROVIDE A GOOD INDICATION OF LONG-RUN POWER.  THEY

        24  CLEARLY SHOW THERE IS SOME IMPEDIMENT TO EFFECTIVE

        25  IMITATION OF THE FIRM IN QUESTION."
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         1           I RE-READ THE MATERIAL BEFORE THAT SECTION--THAT

         2  SENTENCE, AND THAT--AND I ALSO READ THE FOOTNOTE THAT'S

         3  ATTACHED TO THAT SENTENCE, AND I BELIEVE I HAVE A CLEAR

         4  UNDERSTANDING OF WHAT I MEANT THEN, AND IT IS CONSISTENT

         5  WITH THE TESTIMONY I HAVE GIVEN.

         6           THE FOOTNOTE, WHICH I DIDN'T SEE--MY FAULT, OF

         7  COURSE, BUT I DIDN'T SEE WHEN WE DISCUSSED THIS FIRST--IS

         8  FOOTNOTE 65, WHICH APPEARS ON THE BOTTOM OF PAGE 16.  THAT

         9  FOOTNOTE QUOTES AREEDA AND TURNER'S TREATISE.  IT SAYS,

        10  "TO PROVE MARKET POWER, ONE MUST ALSO SHOW THAT EXCESS

        11  RETURNS ARE NOT ENTIRELY ATTRIBUTABLE TO OWNERSHIP OF A

        12  UNIQUE AND LONG-LIVED ASSET THAT PROVIDES LOWER COST BUT

        13  DOES NOT CONFER MARKET POWER."  AND IT GOES ON.

        14           THIS IS A STATEMENT THAT IS CLASSIC STATIC

        15  TEXTBOOK ECONOMICS THAT SAYS, IF YOU HAVE AN ASSET THAT

        16  PERMITS YOU TO EARN PERSISTENT HIGH PROFITS, THERE IS

        17  CLEARLY--AND THAT ASSET DOESN'T JUST AFFECT COSTS BUT

        18  GIVES YOU SOME CONTROL OVER PRICE, THERE IS SOME

        19  IMPEDIMENT TO EFFECTIVE IMPLEMENTATION OF THE FIRM IN

        20  QUESTION.  THE OWNERS OF "TITANIC" MAY BE PROFITABLE FOR A

        21  LONG TIME.  THERE IS A CLEAR IMPEDIMENT TO THE IMITATION

        22  OF THAT ASSET.  THAT TESTIMONY--THIS STATEMENT IS

        23  EXACTLY--PRECISELY CONSISTENT WITH WHAT I SAID HERE.

        24  Q.   WHAT IS THE IMPEDIMENT TO COMPETING WITH "TITANIC"?

        25  A.   YOU CAN'T FREELY COPY IT BECAUSE IT'S A PIECE OF
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         1  INTELLECTUAL PROPERTY.

         2  Q.   IN OTHER WORDS, IT'S AGAINST THE LAW IF YOU DON'T

         3  HAVE A LICENSE?

         4  A.   THAT'S MY UNDERSTANDING, MR. UROWSKY.  I DON'T WANT

         5  TO OFFER A LEGAL OPINION.

         6           MR. UROWSKY:  YOUR HONOR, THIS WOULD BE A

         7  CONVENIENT MOMENT TO BREAK.

         8           THE COURT:  ALL RIGHT.  DO I ANTICIPATE THAT WE

         9  WILL FINISH WITH DEAN SCHMALENSEE TOMORROW?

        10           MR. UROWSKY:  I AM HOPEFUL THAT WE WILL FINISH

        11  TOMORROW WITH DEAN SCHMALENSEE.

        12           THE COURT:  I'M NOT INHIBITING YOU.

        13           MR. UROWSKY:  WITH ONE EXCEPTION, YOUR HONOR,

        14  WHICH IS SOME TESTIMONY WHICH WILL BE QUITE LIMITED ABOUT

        15  CERTAIN PRICING DATA WHICH WE WILL HAVE TO DO IN CLOSED

        16  SESSION, AND MR. BOIES AND I HAVE AGREED THAT IF WE

        17  OTHERWISE CONCLUDE WITH DEAN SCHMALENSEE TOMORROW THAT WE

        18  WILL DO THAT FIRST THING MONDAY MORNING.

        19           THE COURT:  ALL RIGHT.  I STAND FOREWARNED.

        20  10:00 TOMORROW.

        21           (WHEREUPON, AT 4:26 P.M., THE HEARING WAS

        22  ADJOURNED UNTIL 10:00 A.M., THE FOLLOWING DAY.)

        23

        24

        25
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         1                   CERTIFICATE OF REPORTER

         2

         3           I, DAVID A. KASDAN, RMR, COURT REPORTER, DO

         4  HEREBY TESTIFY THAT THE FOREGOING PROCEEDINGS WERE

         5  STENOGRAPHICALLY RECORDED BY ME AND THEREAFTER REDUCED TO

         6  TYPEWRITTEN FORM BY COMPUTER-ASSISTED TRANSCRIPTION UNDER

         7  MY DIRECTION AND SUPERVISION; AND THAT THE FOREGOING

         8  TRANSCRIPT IS A TRUE RECORD AND ACCURATE RECORD OF THE

         9  PROCEEDINGS.

        10           I FURTHER CERTIFY THAT I AM NEITHER COUNSEL FOR,

        11  RELATED TO, NOR EMPLOYED BY ANY OF THE PARTIES TO THIS

        12  ACTION IN THIS PROCEEDING, NOR FINANCIALLY OR OTHERWISE

        13  INTERESTED IN THE OUTCOME OF THIS LITIGATION.

        14

                                    ______________________

        15                          DAVID A. KASDAN
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