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          1                      P-R-O-C-E-E-D-I-N-G-S

          2             THE DEPUTY CLERK:  CIVIL ACTION 98-1232, UNITED

          3   STATES VERSUS MICROSOFT CORPORATION AND 98-1233, STATE OF

          4   NEW YORK, ET AL., VERSUS MICROSOFT CORPORATION.

          5             PHILLIP MALONE, STEPHEN HOUCK AND DAVID BOIES FOR

          6   THE PLAINTIFFS.

          7             JOHN WARDEN, STEVEN HOLLEY, RICHARD UROWSKY AND

          8   WILLIAM NEUKOM FOR THE DEFENDANT.

          9             THE COURT:  GOOD MORNING, MR. LACOVARA.

         10             MR. LACOVARA:  GOOD MORNING, YOUR HONOR.

         11             THE COURT:  GOOD MORNING, DR. FISHER.

         12             THE WITNESS:  GOOD MORNING, YOUR HONOR.

         13             THE COURT:  I'LL REMIND YOU THAT YOU'RE STILL

         14   UNDER OATH, SIR.

         15             THE WITNESS:  YES, SIR.

         16             (DR. FRANKLIN M. FISHER, PLAINTIFFS' WITNESS,

         17   PREVIOUSLY SWORN.)

         18                   CROSS-EXAMINATION (CONTINUED.)

         19   BY MR. LACOVARA:

         20   Q.  GOOD MORNING, DR. FISHER.

         21   A.  GOOD MORNING, MR. LACOVARA.

         22   Q.  IN PARAGRAPH 22 OF YOUR WRITTEN DIRECT TESTIMONY, WHICH

         23   IS ON PAGE 8, YOU MENTION THAT, IN YOUR OPINION, MICROSOFT

         24   HAS TIED SOMETHING CALLED A BROWSER TO THE OPERATING SYSTEM.

         25             JUST SO I CAN GET A TERM DEFINED, WHEN YOU SAY
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          1   "BROWSER," FOR PURPOSES OF YOUR ANALYSIS AND OPINIONS, WHAT

          2   DO YOU MEAN, SIR?

          3   A.  I MEAN THE APPLICATION THAT PERMITS USERS TO ACCESS AND

          4   BROWSE THE WORLD WIDE WEB OR, FOR THAT MATTER, OTHER

          5   NETWORKS.

          6   Q.  IT IS NOT WITHIN YOUR COMPETENCE TO DESIGNATE SPECIFIC

          7   LINES OF CODE, FILES, LIBRARIES, DLL'S AND DEFINE THOSE AS

          8   INTERNET EXPLORER; IS THAT CORRECT?

          9   A.  NO.  ON THE OTHER HAND, I DON'T THINK THAT DEFINING

         10   PARTICULAR LINES OF CODE AS INTERNET EXPLORER HAS ANYTHING

         11   TO DO WITH IT.

         12   Q.  FAIR ENOUGH.

         13             NOW YOU SAID ACCESS AND BROWSING.  DO YOU SEPARATE

         14   THOSE -- THE ACCESS TO THE SOFTWARE AS OPPOSED TO THE

         15   FUNCTION OF THE SOFTWARE ITSELF?

         16   A.  I DIDN'T SAY "ACCESS THE SOFTWARE."  I SAID "ACCESS AND

         17   BROWSE THE WORLD WIDE WEB."

         18   Q.  OKAY.

         19   A.  "AND OTHER NETWORKS."

         20   Q.  OKAY.  WITHIN WHAT YOU DEFINE AS A BROWSER, DO YOU

         21   INCLUDE THE ABILITY TO RENDER HTML?

         22   A.  YES.

         23   Q.  DO YOU INCLUDE THE ABILITY TO ACCESS INFORMATION VIA

         24   PROTOCOL KNOWN AS HTTP?

         25   A.  BROWSERS TYPICALLY HAVE THAT PROPERTY, YES.
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          1   Q.  DO YOU KNOW WHAT A URL IS?

          2   A.  YES.

          3   Q.  DO YOU INCLUDE THE ABILITY TO DECIPHER URL'S, TO

          4   INTERPRET URL'S, AND TO MOVE FROM URL'S TO BE A FUNCTION OF

          5   A BROWSER?

          6   A.  YES.

          7   Q.  ARE THERE ANY OTHER FUNCTIONALITIES THAT YOU WOULD GROUP

          8   UNDER A DEFINITION OF A BROWSER?

          9   A.  OH, I REALLY HAVEN'T THOUGHT ABOUT THIS IN GREAT DETAIL.

         10   I USE A BROWSER.  I USE TWO, ACTUALLY.  AND IT'S THE THINGS

         11   THAT A BROWSER DOES WHEN I TURN IT ON.

         12   Q.  DO YOU REGARD ANY OF THE FUNCTIONS WE'VE JUST SPOKEN OF

         13   AS FUNCTIONS THAT SHOULD RESIDE IN THE OPERATING SYSTEM?

         14   A.  SHOULD?

         15   Q.  YES, SIR.

         16   A.  I DON'T KNOW WHAT "SHOULD" MEANS IN THAT SENSE.

         17   Q.  DO YOU REGARD THEM AS ANY OF THE FUNCTIONS THAT DO

         18   RESIDE IN THE OPERATING SYSTEM?

         19   A.  IT'S PERFECTLY POSSIBLE TO TAKE CODE AND PUT SOME OF

         20   THOSE FUNCTIONS INTO THE OPERATING SYSTEM.  AS DOCTORS --

         21   PROFESSOR FARBER AND PROFESSOR FELTEN AND MR. WEADOCK

         22   TESTIFIED, SOFTWARE IS MALLEABLE.  AND YOU CAN DESIGN IT --

         23   YOU CAN DESIGN IT LOTS OF WAYS.

         24   Q.  YOU HAVE NO OPINION, DO YOU, SIR, FROM A TECHNICAL

         25   PERSPECTIVE, AS TO WHETHER YOU GET SUPERIOR PERFORMANCE FROM
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          1   HAVING THOSE FUNCTIONS IN THE OPERATING SYSTEM AS OPPOSED TO

          2   HAVING THEM ON A SEPARATE PACKAGE OF SOFTWARE THAT'S BUNDLED

          3   AS AN APPLICATION; IS THAT CORRECT?

          4   A.  I RELY IN THIS MATTER ON THE TESTIMONY OF THE THREE

          5   PEOPLE I JUST MENTIONED, AND OTHERS.

          6   Q.  AND YOU'RE FAMILIAR WITH THE TESTIMONY OF DR. FARBER,

          7   DR. FELTEN AND MR. WEADOCK; IS THAT CORRECT?

          8   A.  IT DEPENDS WHAT YOU MEAN BY "FAMILIAR."  I'VE READ THEIR

          9   DIRECT TESTIMONY MORE THAN ONCE AND I HAVE READ THEIR

         10   CROSS-EXAMINATION AND THEIR DEPOSITIONS.

         11   Q.  DO YOU REGARD THEIR TESTIMONY AS INTERNALLY CONSISTENT

         12   OR CONSISTENT ACROSS WITNESSES IN THE DEFINITION OF WHAT A

         13   BROWSER IS?

         14   A.  I AM TEMPTED TO SAY IT DOESN'T MATTER, BUT I DON'T

         15   RECALL SPECIFICALLY WHAT THEIR DEFINITION WAS.

         16   Q.  YOU READ THEIR TESTIMONY --

         17   A.  I THINK THE ANSWER IS YES.

         18   Q.  OKAY.  YOU READ THE TESTIMONY OF DR. WARREN-BOULTON, THE

         19   WRITTEN DIRECT TESTIMONY AT LEAST?

         20   A.  I DID.

         21   Q.  DID YOU READ HIS CROSS-EXAMINATION?

         22   A.  I WAS HERE FOR TWO DAYS OF HIS CROSS-EXAMINATION.  I

         23   READ THE REST.

         24   Q.  DID YOU READ IN HIS TESTIMONY OR DO YOU RECALL FROM

         25   READING HIS TESTIMONY THAT HE WAS OF THE OPINION THAT, FROM
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          1   AN ECONOMIC PERSPECTIVE, THE VISIBLE MEANS OF ACCESS TO

          2   INTERNET EXPLORER COULD BE EQUATED WITH INTERNET EXPLORER

          3   ITSELF?

          4   A.  I DON'T RECALL THAT.  WOULD YOU LIKE TO SHOW IT TO ME?

          5   Q.  LET ME ASK YOU, IF I REPRESENTED TO YOU -- LET ME ASK

          6   YOU AS AN ECONOMIST, WOULD YOU AGREE THAT THE VISIBLE MEANS

          7   OF ACCESS TO INTERNET EXPLORER IS THE SAME AS THE INTERNET

          8   EXPLORER PRODUCT, FROM AN ECONOMIC PERSPECTIVE?

          9             THE COURT:  ARE YOU ASKING HIM WHETHER THAT'S HIS

         10   OPINION OR WHETHER HE BELIEVES THAT'S WHAT

         11   DR. WARREN-BOULTON'S OPINION IS?

         12             MR. LACOVARA:  IF IT WAS UNCLEAR, I WAS ASKING

         13   CERTAINLY THE FORMER, YOUR HONOR -- WHETHER HE IS OF THAT

         14   OPINION.  I'M NOT ASKING HIS RECOLLECTION OF ANOTHER

         15   PROFESSOR'S --

         16             THE WITNESS:  I'M NOT SURE THAT THIS IS REALLY A

         17   QUESTION WHICH IS WELL-DEFINED IN TERMS OF ECONOMICS.  I

         18   DON'T MEAN THE QUESTION ISN'T CLEAR.  IT IS.

         19             MY VIEW OF THE MATTER WOULD BE THAT A BROWSER

         20   CONSISTS OF THE ABILITY TO DO THE THINGS THAT I DESCRIBED.

         21   NOW, TO THE EXTENT THAT REMOVING THE VISIBLE MEANS OF ACCESS

         22   REMOVES THAT ABILITY, I SUPPOSE ONE COULD SAY THAT WITHOUT

         23   THE VISIBLE MEANS OF ACCESS, THERE ISN'T A BROWSER.  IN THAT

         24   SENSE, THE ANSWER IS YES.  I CAN'T THINK WHY IN ANY OTHER

         25   SENSE THE ANSWER IS YES.
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          1   BY MR. LACOVARA:

          2   Q.  WELL, FROM AN ECONOMIC PERSPECTIVE, IF MICROSOFT, EITHER

          3   OF ITS OWN VOLITION OR BY SOMEONE'S ORDER, REMOVED THE

          4   INTERNET EXPLORER ICON FROM THE DESKTOP, WOULD THE TIE, AS

          5   YOU DEFINED THE TIE, DISAPPEAR?

          6   A.  NO, BECAUSE THERE ARE A LOT OF OTHER WAYS THAT -- LET ME

          7   BACK UP.

          8             I WANT TO SEPARATE, IN ANSWERING THIS QUESTION,

          9   THE QUESTION OF, GIVEN WINDOWS 98 AS IT HAS BEEN DESIGNED BY

         10   MICROSOFT, WHAT YOU WOULD HAVE TO DO TO DISSIPATE THE TIE

         11   AND THE QUESTION OF WHAT MICROSOFT COULD HAVE PERFECTLY WELL

         12   DONE TO AVOID TYING IT IN THE FIRST PLACE, AND THOSE ARE NOT

         13   THE SAME THING.

         14             ASSUMING THAT WHAT YOU MEANT TO ASK WAS THE

         15   FORMER, ABOUT REMOVING THE ICON FROM THE DESKTOP, THAT WOULD

         16   NOT REMOVE THE ACCESSIBILITY FOR BROWSERS.  IT IS PERFECTLY

         17   POSSIBLE TO REMOVE THE ACCESSIBILITY OF BROWSERS, AS

         18   DR. FELTEN TESTIFIED, BUT THE ICON IS ONLY ONE OF THE WAYS.

         19   IN FACT, MICROSOFT HAS FIXED IT SO IT'S VERY HARD TO AVOID

         20   INVOKING IE.

         21   Q.  SO IS IT A FAIR STATEMENT THAT IF MICROSOFT REMOVED ALL

         22   MEANS OF ACCESSING INTERNET EXPLORER CODE OR SOFTWARE

         23   TECHNOLOGY WITHIN THE WINDOWS 98 PRODUCT AS MICROSOFT

         24   DESIGNED IT, FROM AN ECONOMIC PERSPECTIVE, THE TIE

         25   DISAPPEARS; IS THAT CORRECT?

                                                                              10

          1   A.  YES.  I THINK THAT IS CORRECT, PROVIDED THAT MICROSOFT

          2   THEN OFFERS -- TO THE EXTENT IT CONTINUES TO OFFER INTERNET

          3   EXPLORER, THEN OFFERS IT AT POSITIVE PRICE -- A PROFITABLE

          4   POSITIVE PRICE, I SHOULD ADD.

          5   Q.  COULD YOU TURN TO PARAGRAPH 13 OF YOUR TESTIMONY ON

          6   PAGE 5.

          7             MR. LACOVARA:  A BRIEF DETOUR BACKWARDS, YOUR

          8   HONOR, AND THEN WE'LL MOVE ONLY FORWARDS FOR THE REST OF THE

          9   DAY.

         10             THE WITNESS:  PARAGRAPH 13?

         11   BY MR. LACOVARA:

         12   Q.  YES.

         13   A.  IT'S PAGE 6 IN THE CORRECTED VERSION.

         14   Q.  I'M SORRY.  I'M STILL WORKING OFF THE OLD VERSION.

         15             YOUR TESTIMONY IS THAT THE PERSONAL COMPUTER

         16   OPERATING SYSTEM PLAYS A, QUOTE, "CENTRAL AND ESSENTIAL

         17   ROLE," CLOSE QUOTE, IN A VARIETY OF CONSUMER AND COMMERCIAL

         18   ENDEAVORS, INCLUDING ACCESS TO THE INTERNET AND THE

         19   WORLD WIDE WEB.  IS THAT YOUR TESTIMONY?

         20   A.  YES.

         21   Q.  THAT IS YOUR OPINION?

         22   A.  YES.

         23   Q.  CAN YOU NAME FOR ME EVERY OTHER -- CAN YOU NAME FOR ANY

         24   OTHER KIND OF DEVICE, OTHER THAN A P.C., THAT ALLOWS A

         25   CONSUMER OR A COMMERCIAL USER TO HAVE ACCESS TO THE INTERNET
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          1   OR THE WORLD WIDE WEB?

          2   A.  WELL, I DON'T ACTUALLY KNOW.  I CAN SAY -- I CAN NAME A

          3   COUPLE OF DEVICES THAT I THINK DO.

          4   Q.  PLEASE.

          5   A.  BUT I HAVEN'T ANY PERSONAL EXPERIENCE WITH THIS.

          6             I SUSPECT THAT OTHER COMPUTERS THAT ARE NOT P.C.'S

          7   WILL DO IT OR CAN DO IT.  I DON'T KNOW THE EXTENT TO WHICH

          8   THAT IS PROVIDED ON WHAT USED TO BE CALLED MAINFRAMES.  I

          9   ASSUME IT IS PROVIDED ON WORKSTATIONS, WHICH ONE COULD ARGUE

         10   IS NOT A P.C.

         11             THERE ARE ALSO BOXES THAT SIT ON TOP OF TELEVISION

         12   SETS AND PERMIT SUCH ACCESS.

         13   Q.  DO YOU KNOW HOW MANY SUCH BOXES THERE ARE?

         14   A.  NO.

         15   Q.  DO YOU KNOW WHAT THE PALM PILOT IS?

         16   A.  I DO.

         17   Q.  DO YOU UNDERSTAND THAT THE PALM PILOT HAS INTERNET

         18   ACCESS CAPABILITY?

         19   A.  ACTUALLY, I DO NOT KNOW THE ANSWER TO THAT.  MY WIFE HAS

         20   A PALM PILOT, BUT SHE HASN'T TRIED THAT SO FAR AS I KNOW.

         21   Q.  DO YOU KNOW HOW MANY USERS THE PALM PILOT HAS TODAY?

         22   A.  NO.

         23   Q.  DO YOU KNOW WHAT THE RATE OF GROWTH FOR THAT CATEGORY OF

         24   HAND-HELD COMPUTING DEVICES HAS BEEN IN THE LAST COUPLE OF

         25   YEARS?
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          1   A.  NO.

          2   Q.  DO YOU KNOW THE RATE OF ANY OTHER -- OF ANY INTERNET

          3   ACCESS DEVICE, OTHER THAN THOSE THAT ARE LINKED TO A P.C.?

          4   A.  NO.

          5   Q.  DO YOU KNOW THE NUMBER OF USERS OF ANY INTERNET ACCESS

          6   DEVICE, OTHER THAN A P.C. -- OTHER THAN BROWSING THROUGH A

          7   P.C.?

          8   A.  NO.  YOU KNOW, NONE OF THIS IS GOING TO CHANGE MY

          9   OPINION THAT CONTROL OVER THE WAY IN WHICH P.C.'S ACCESS THE

         10   WORLD WIDE WEB HAS A GOOD DEAL TO DO WITH MAINTAINING

         11   MICROSOFT'S MONOPOLY IN OPERATING SYSTEMS.

         12   Q.  WOULD IT CHANGE YOUR OPINION HERE THAT P.C.'S ARE

         13   ESSENTIAL FOR GETTING CONNECTED TO THE INTERNET AND THE

         14   WORLD WIDE WEB?  THAT'S THE OPINION ON WHICH I'M EXAMINING

         15   YOU AT THIS MOMENT, SIR.

         16   A.  I DON'T THINK THAT'S ACTUALLY WHAT IT SAYS.

         17   Q.  OKAY.  FAIR ENOUGH.

         18   A.  WHAT IT SAYS IS "CENTRAL AND ESSENTIAL ROLE THE PERSONAL

         19   COMPUTER OPERATING SYSTEM PLAYS AND IS EXPECTED TO PLAY IN

         20   BOTH COMMERCIAL AND CONSUMER ENDEAVORS."  AND THEN IT SAYS

         21   "INCLUDING ACCESS TO THE INTERNET AND THE WORLD WIDE WEB."

         22   Q.  FAIR ENOUGH.  DO YOU KNOW WHAT NETSCAPE'S GECKO PRODUCT

         23   IS?

         24   A.  NO.

         25   Q.  YOU DO NOT UNDERSTAND IT TO BE A RENDERING AND LAYOUT
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          1   ENGINE FOR HAND-HELD INTERNET ACCESS DEVICES?

          2   A.  I DON'T KNOW WHAT IT IS.

          3   Q.  OKAY.  HAVE YOU FOLLOWED ANNOUNCEMENTS BY AOL OR OTHER

          4   COMPANIES IN THE LAST SIX MONTHS, OR EVEN THE LAST TWO

          5   MONTHS, ABOUT SUPPORTING NON-P.C.-BASED DEVICES FOR ALLOWING

          6   INTERNET ACCESS?

          7   A.  NO.

          8   Q.  DO YOU KNOW WHAT THE USAGE PROJECTIONS OF SUCH DEVICES

          9   ARE?

         10   A.  I DO NOT, BUT I WOULD BE VERY SURPRISED IF THEY -- IF

         11   THE EXTENT OF USAGE OF THOSE DEVICES IS SUCH AS TO MAKE THE

         12   P.C. OBSOLETE OR TO MAKE THE ACTIONS OF MICROSOFT IN THIS

         13   CASE ANY THE LESS IMPORTANT.

         14   Q.  IF THE AVERAGE USER OR PROSPECTIVE USER OF THE INTERNET

         15   OR THE WORLD WIDE WEB COULD GET QUALITY WEB ACCESS THROUGH A

         16   BOX ON THEIR TELEVISION SET, DO YOU THINK THAT WOULD AFFECT

         17   THE DEMAND FOR P.C.'S OR FOR P.C.-BASED BROWSERS?

         18   A.  I'M NOT SURE.  AFFECT IT, YES.  THE QUESTION, I TAKE IT,

         19   IS NOT WHETHER IT WOULD AFFECT IT AT ALL.  IT'S WHETHER IT

         20   WOULD AFFECT IT IN SOME SUBSTANTIAL WAY.

         21   Q.  HAVE YOU STUDIED THE QUESTION OF WHETHER IT WOULD AFFECT

         22   IT AT ALL OR IN SOME SUBSTANTIAL WAY?

         23   A.  AS A LOGICAL MATTER, IT PROBABLY WOULD AFFECT IT AT ALL.

         24   I HAVE NOT STUDIED THE QUESTION, BUT SORT OF SIMPLE THINKING

         25   ABOUT IT SUGGESTS THAT THE DEMAND FOR P.C.'S COMES FROM VERY
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          1   MANY SOURCES.

          2   Q.  NOW, IN PARAGRAPH 23, YOU TESTIFY THAT IF MICROSOFT'S

          3   CONDUCT --

          4   A.  WHOA, WHOA.

          5   Q.  I'M SORRY.

          6   A.  PARAGRAPH 23?

          7   Q.  PARAGRAPH 23.

          8   A.  YES.

          9   Q.  YOU TESTIFY THAT IF MICROSOFT'S CONDUCT IS NOT CHECKED,

         10   CERTAIN THINGS WILL HAPPEN.  I ASSUME BY "CHECKED," YOU MEAN

         11   BY THIS LAWSUIT AND NOT BY THE MARKET ITSELF; IS THAT

         12   CORRECT?

         13   A.  WELL, MICROSOFT HAS TAKEN A GOOD DEAL OF ACTION TO

         14   INSURE THAT IT'S NOT GOING TO BE CHECKED BY THE MARKET.

         15   Q.  ARE YOU FAMILIAR WITH THE ACTIONS OTHER COMPANIES ARE

         16   TAKING TO COMPETE WITH MICROSOFT?

         17   A.  IN?

         18   Q.  TO COMPETE WITH MICROSOFT.

         19   A.  IN WHAT?

         20   Q.  IN ANY OF THE MARKETS ABOUT WHICH YOU'VE TESTIFIED.

         21   A.  I AM GENERALLY FAMILIAR WITH THE EXTENT OF COMPETITION,

         22   OR THE LACK OF IT, IN OPERATING SYSTEMS.  AND I AM GENERALLY

         23   FAMILIAR WITH THE BROWSER STORY AND THE JAVA STORY, WHICH

         24   HAS TO DO WITH COMPETITION ULTIMATELY IN OPERATING SYSTEMS.

         25   Q.  DR. FISHER, CAN I ASK YOU TO MOVE YOUR MICROPHONE
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          1   CLOSER?  FOR SOME REASON, I'M HAVING TROUBLE HEARING YOU

          2   THIS MORNING.

          3             THANK YOU.  IT MAY WELL BE ME.

          4             ARE YOU FAMILIAR WITH THE RECENTLY ANNOUNCED

          5   ACQUISITION OF NETSCAPE BY AOL?

          6   A.  INDEED I AM.  WELL, FAMILIAR.  INTIMATE WITH THE

          7   DETAILS?  NO.  DO I KNOW THAT THERE IS SUCH AN ACQUISITION?

          8   YES.  HAVE I THOUGHT ABOUT ITS RELEVANCE TO THIS CASE?  YOU

          9   BET I HAVE.

         10   Q.  OKAY.  WELL, THAT WILL MAKE THE NEXT PART OF THE

         11   EXAMINATION GO MORE QUICKLY.

         12   A.  PROBABLY.

         13   Q.  ARE YOU FAMILIAR WITH THE ARRANGEMENTS BETWEEN SUN AND

         14   NETSCAPE AND AOL THAT WERE ANNOUNCED AT THE TIME OF THE

         15   TRANSACTION, OR SHORTLY THEREAFTER?

         16   A.  I AM AWARE OF THE FACT THAT THERE ARE SUCH ARRANGEMENTS.

         17   I'M NOT FAMILIAR WITH THE DETAILS.

         18   Q.  OKAY.  WOULD YOU AGREE THAT SOFTWARE OTHER THAN BROWSERS

         19   OR OPERATING SYSTEMS CAN SERVE AS A PLATFORM, AS YOU USE THE

         20   WORD "PLATFORM" IN YOUR TESTIMONY?

         21   A.  SOFTWARE BY ITSELF?  WELL, IT DEPENDS WHAT YOU MEAN.

         22   YES, IN SOME BROADLY DEFINED TENETS OF SOFTWARE.

         23   Q.  OKAY.  I'D LIKE --

         24   A.  JAVA COULD.

         25   Q.  SORRY?
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          1   A.  JAVA COULD.

          2   Q.  JAVA COULD SERVE AS A PLATFORM?

          3   A.  YES.

          4   Q.  COULD YOU EXPLAIN TO ME HOW JAVA COULD SERVE AS A

          5   PLATFORM?

          6   A.  OKAY.  THE IDEA OF JAVA, AS I UNDERSTAND IT, IS TO

          7   PROVIDE THE FOLLOWING.  IT'S TO PROVIDE A MECHANISM WHEREBY

          8   SOFTWARE DEVELOPERS CAN WRITE IN JAVA AND THEN HAVE THEIR

          9   SOFTWARE RUN ON DIFFERENT MACHINES WITH DIFFERENT OPERATING

         10   SYSTEMS -- DIFFERENT HARDWARE AND SOFTWARE.

         11             THIS IS DONE, AS MR. GOSLING TESTIFIED, BY VIRTUE

         12   OF WHAT ARE CALLED JAVA VIRTUAL MACHINES AND VARIOUS

         13   ASSOCIATED DEVICES, WHICH, AT LEAST FOR PURPOSES OF THIS

         14   ANSWER, I DON'T NEED TO GO INTO.

         15             NOW, IF THAT USE BECAME VERY WIDESPREAD, IT WOULD

         16   THEN BE THE CASE THAT -- OR COULD BECOME THE CASE THAT

         17   SOFTWARE DEVELOPERS WOULD NO LONGER CARE WHAT OPERATING

         18   SYSTEM LAY UNDERNEATH JAVA AND THE JAVA VIRTUAL MACHINES, SO

         19   TO SPEAK.  AND THEY WOULD THEN WRITE THEIR APPLICATIONS

         20   LARGELY TO JAVA, OR COULD WRITE THEM LARGELY TO JAVA, RATHER

         21   THAN WRITING FOR PARTICULAR OPERATING SYSTEMS.  IN THAT

         22   SENSE, JAVA WOULD HAVE BECOME A PLATFORM.

         23   Q.  JAVA NEVER BECOMES A PLATFORM.  JAVA'S JUST A

         24   PROGRAMMING LANGUAGE; ISN'T THAT RIGHT?

         25   A.  JAVA -- THERE ARE SEVERAL USES OF THE WORD.  JAVA, IN
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          1   THE FIRST INSTANCE, IS A PROGRAMMING LANGUAGE.  THE JAVA

          2   PROJECT, AS IT WERE, INCLUDES BOTH THAT AND THE JAVA VIRTUAL

          3   MACHINES AND THE CLASS LIBRARIES AND SO ON.

          4   Q.  OKAY.  AND -- I'M SORRY.  YOU WERE USING JAVA IN THE

          5   MORE CAPACIOUS SENSE, AS A VARIETY OF TECHNOLOGIES?

          6   A.  YES.

          7   Q.  I SEE.  OKAY.  DID YOU READ THE CROSS-EXAMINATION OF

          8   DR. FELTEN?

          9   A.  I DID.

         10             MR. LACOVARA:  I'D LIKE TO HAND THE WITNESS, YOUR

         11   HONOR, AN EXCERPT OF THE TESTIMONY OF DR. FELTEN FROM

         12   DECEMBER 14TH IN THE MORNING AND DIRECT HIS ATTENTION TO

         13   PAGE 37 AND THE FIRST LINE OF PAGE 38.

         14             THE WITNESS:  YES.

         15   BY MR. LACOVARA:

         16   Q.  AND SPECIFICALLY DIRECTING YOUR ATTENTION TO LINES 21

         17   THROUGH THE END OF PAGE 37 AND THE FIRST LINE ON PAGE 38,

         18   WHERE DR. FELTEN SAYS IN RESPONSE TO THE QUESTION, "SO A WEB

         19   BROWSER CAN BE A PLATFORM AND AN OPERATING SYSTEM CAN BE A

         20   PLATFORM; IS THAT RIGHT?

         21             ANSWER:  YES.  AND AN OFFICE SUITE CAN BE A

         22   PLATFORM AND A MULTIMEDIA PLAYER CAN BE A PLATFORM AND A

         23   FINANCIAL MANAGEMENT PROGRAM CAN BE A PLATFORM.  I CAN WRITE

         24   A PLATFORM."

         25             IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF THE
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          1   RANGE OF TYPES OF SOFTWARE THAT CAN ACTUALLY SERVE AS

          2   PLATFORMS FOR APPLICATIONS WRITERS OR DEVELOPERS?

          3   A.  IT'S NOT THE WAY -- LOOK, DR. FELTEN IS AN EXPERT AND HE

          4   DEFINES "PLATFORM" IN HIS WAY.  I DON'T THINK MY DEFINITION

          5   IS INCONSISTENT WITH THAT.  BUT I WOULD NOT HAVE THOUGHT

          6   THAT A FINANCIAL MANAGEMENT PROGRAM WAS LIKELY TO BECOME A

          7   PLATFORM IN THE SENSE OF SOMETHING ABLE TO SUPPLANT THE

          8   OPERATING SYSTEM'S MONOPOLY OF MICROSOFT.

          9             HE, I BELIEVE, IS USING THE WORD HERE AS SOMETHING

         10   TO WHICH SOFTWARE DEVELOPERS CAN USE TO CALL UPON.  THAT'S A

         11   TERRIBLE SENTENCE.  LET ME TRY IT AGAIN.

         12             SOFTWARE WHICH HAS THE PROPERTY THAT IT HAS

         13   CERTAIN FACILITIES -- POSSIBLY API'S -- SUCH THAT OTHER

         14   SOFTWARE DEVELOPERS CAN WRITE THEIR SOFTWARE TO INTERLOCK

         15   WITH THOSE FACILITIES AND CALL UPON THEM.

         16   Q.  I SEE.  HAVE YOU REVIEWED ANY TESTIMONY FROM EXECUTIVES

         17   AT NETSCAPE ABOUT THE BREADTH OF THE PLATFORM POSSIBILITIES

         18   OF BROWSING SOFTWARE?

         19   A.  YES.

         20   Q.  OKAY.  CAN YOU JUST TELL ME WHOSE TESTIMONY YOU'VE READ

         21   ON THAT SUBJECT?

         22   A.  I WOULD BE REMARKABLY SURPRISED IF I HAVEN'T READ EVERY

         23   BIT OF TESTIMONY THERE IS ABOUT NETSCAPE, BUT THE PEOPLE

         24   WHOM I PERSONALLY RECALL AS I SIT HERE ARE BARKSDALE,

         25   ANDREESEN AND HOMER.
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          1   Q.  OKAY.  IN CONSIDERING THE SCOPE OF COMPETITION FACED BY

          2   MICROSOFT, DID YOU CONSIDER THE RANGE OF POTENTIAL SOFTWARE

          3   PLATFORMS THAT EXIST TODAY, EITHER UNDER THE DEFINITION OF

          4   DR. FELTEN OR UNDER SOME OTHER DEFINITION?

          5   A.  YES.

          6   Q.  WOULD YOU AGREE WITH ME THAT MOST OF THE WORLD'S LARGEST

          7   HARDWARE AND SOFTWARE COMPANIES ARE PRESENTLY WORKING ON

          8   PROJECTS THAT WOULD PROMOTE PLATFORM ALTERNATIVES TO THE

          9   PERSONAL COMPUTER AND MICROSOFT'S WINDOWS OPERATING SYSTEM?

         10   A.  NO.  I DON'T KNOW THAT THAT'S TRUE.

         11   Q.  OKAY.  DO YOU KNOW WHAT THE NETWORK COMPUTER IS?

         12   A.  I DO.

         13   Q.  CAN YOU GIVE ME YOUR DEFINITION OF THE NETWORK COMPUTER,

         14   OR THE NETWORK COMPUTING MODEL MAY BE A BETTER WAY TO PHRASE

         15   IT?

         16   A.  OKAY.  THE NETWORK COMPUTING MODEL PLACES IN THE HANDS

         17   OF THE END USER COMPUTERS THAT ARE TYPICALLY KNOWN AS THIN

         18   CLIENTS.

         19             THE COURT:  KNOWN AS WHAT?

         20             THE WITNESS:  THIN CLIENTS.

         21             THE COURT:  THIN CLIENTS.

         22             THE WITNESS:  I'LL AVOID MAKING JOKES, EXCEPT

         23   MAYBE THAT ONE.

         24             A THIN CLIENT IS A COMPUTER WITH RELATIVELY LITTLE

         25   INTERNAL CAPABILITY.  COMPUTING GETS DONE -- BASICALLY NOT
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          1   MUCH THEN COMPUTING GETS DONE NOT AT THE LEVEL OF THE CLIENT

          2   OR NOT THE WAY IT DOES INSIDE MY P.C., BUT WITHIN A NETWORK

          3   WHICH COMMUNICATES WITH THE THIN CLIENT.  IT GETS DONE, VERY

          4   LARGELY, ON SERVERS.

          5   BY MR. LACOVARA:

          6   Q.  AND YOU UNDERSTAND THAT THE OPERATING SYSTEM RUN ON THE

          7   THIN CLIENT IS ESSENTIALLY SOMETHING LIKE A RELATIVELY

          8   PRIMITIVE KERNEL OPERATING SYSTEM OR WHAT USED TO BE CALLED

          9   AN OS KERNEL.  IS THAT YOUR UNDERSTANDING?

         10   A.  THAT I DON'T KNOW.

         11   Q.  AND THE USER INTERFACE ON THE CLIENT IS PROVIDED

         12   ESSENTIALLY BY BROWSING SOFTWARE; ISN'T THAT YOUR

         13   UNDERSTANDING?

         14   A.  I SUPPOSE THAT'S TRUE, BUT I DON'T REALLY KNOW THAT

         15   EITHER.

         16   Q.  CAN YOU NAME FOR ME THE HARDWARE OR SOFTWARE COMPANIES

         17   THAT ARE PUBLICLY SUPPORTING THE NETWORK COMPUTING MODEL OF

         18   COMPUTING?

         19   A.  NO.

         20   Q.  CAN YOU NAME ANY OF THEM?

         21   A.  NOT WITHOUT LOOKING IT UP, I CAN'T.

         22   Q.  DO YOU KNOW WHETHER YOU CITED TESTIMONY FROM PROPONENTS

         23   OF THE NC MODEL WHEN YOU WERE TALKING ABOUT THE P.C.

         24   OPERATING SYSTEM BUSINESS?

         25   A.  WELL, I CERTAINLY KNOW THAT I'VE CONSIDERED THE NETWORK
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          1   COMPUTER AND AT LEAST SOME OF MICROSOFT'S ACTIONS TO THWART

          2   IT IN PREPARING MY TESTIMONY.

          3   Q.  CAN YOU ANSWER MY QUESTION?

          4   A.  I'M TRYING.  NOW, IF YOU GIVE ME A COUPLE OF MINUTES, I

          5   MAY, IN FACT, BE ABLE TO FIND OUT WHERE I'VE CITED SOMETHING

          6   SPECIFIC ABOUT THAT, BUT I DON'T REMEMBER IT AS I SIT HERE.

          7   Q.  OKAY.  FAIR ENOUGH.

          8             DO YOU KNOW WHAT ORACLE'S RAW IRON PROJECT IS?

          9   A.  NO.

         10   Q.  DO YOU KNOW WHAT COMPANIES ARE SUPPORTING THE RAW IRON

         11   PROJECT?

         12   A.  OBVIOUSLY NOT.

         13   Q.  OKAY.  SO YOU DO NOT KNOW WHETHER IT REPRESENTS AN

         14   ALTERNATIVE TO THE P.C.-BASED COMPUTING MODEL?

         15   A.  I DO NOT.

         16   Q.  OKAY.  NOW, YOU TESTIFIED A FEW MOMENTS AGO THAT YOU

         17   WERE FAMILIAR WITH THE DEAL BETWEEN AOL AND NETSCAPE.  DO

         18   YOU THINK THAT TRANSACTION AFFECTS THE LIKELIHOOD THAT

         19   MICROSOFT WILL GAIN MONOPOLY POWER IN WHAT YOU CALL THE

         20   MARKET FOR WEB BROWSERS?

         21   A.  I DO NOT.

         22   Q.  CAN YOU TELL ME WHY, SIR?

         23   A.  YES, I CAN.  THAT QUESTION -- THE ANSWER TO THAT

         24   QUESTION TURNS RATHER DIRECTLY ON WHETHER AOL, NOW THAT IT

         25   HAS ACQUIRED NETSCAPE, WILL START TO USE THE NETSCAPE
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          1   BROWSER OR WILL PROMOTE THE NETSCAPE BROWSER AND STOP

          2   PROMOTING IE.  I THINK THERE'S VERY GOOD REASON TO BELIEVE

          3   THAT THAT WILL NOT HAPPEN.  AND, AS I SHALL SAY IN A MINUTE,

          4   I BELIEVE THAT THAT VERY GOOD REASON IS SUPPORTED BY THE

          5   STATEMENTS BEING MADE BY AOL ABOUT IT.

          6             THE REASON IS AS FOLLOWS.  SUPPOSE THAT BEFORE THE

          7   ACQUISITION, IT WAS WORTH X MILLION DOLLARS TO NETSCAPE TO

          8   HAVE ITS BROWSER PROMOTED BY AOL.  MICROSOFT OFFERED AOL

          9   MORE THAN X MILLION DOLLARS BECAUSE -- IN BENEFITS BECAUSE,

         10   OTHERWISE, AOL WOULD HAVE CHOSEN NETSCAPE, BECAUSE NETSCAPE

         11   WOULD HAVE BEEN WILLING TO OFFER UP TO X MILLION DOLLARS.

         12             NOW CONSIDER THE SITUATION AFTER THE ACQUISITION.

         13   UNLESS THERE IS A REASON TO SUPPOSE THAT AOL'S USE OF THE

         14   NETSCAPE BROWSER IS WORTH CONSIDERABLY MORE, OR AT LEAST

         15   ANYTHING MORE THAN X MILLION DOLLARS -- IT'S WORTH MORE TO

         16   THE MERGED ENTITY THAN IT WAS TO NETSCAPE ALONE -- IT WILL

         17   STILL BE TRUE THAT MICROSOFT CAN, AND PRESUMABLY WILL, OFFER

         18   MORE THAN X MILLION DOLLARS AND AOL WILL THEN FIND IT

         19   APPROPRIATE TO USE -- PROFIT-MAXIMIZING, INDEED -- TO USE

         20   MICROSOFT'S BROWSER.

         21             I COULD DESCRIBE THAT A SLIGHTLY DIFFERENT WAY.

         22   BEFORE THE ACQUISITION, AOL WAS FACED WITH THE CHOICE OF

         23   ACQUIRING A BROWSER, AS IT WERE, FROM ONE OF TWO DIFFERENT

         24   OUTSIDE SOURCES.  THAT DECISION, WHICH YOU COULD DESCRIBE AS

         25   A "BUY HERE" OR A "BUY THERE" DECISION, HAS NOW BEEN
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          1   TRANSFORMED INTO A "BUY HERE OR MAKE INTERNALLY" VERSION.

          2   UNLESS THERE'S A REASON TO SUPPOSE THAT THE SYNERGIES IN THE

          3   MERGED COMPANY ARE SUCH THAT MAKING IT INTERNALLY IS A LOT

          4   MORE PROFITABLE OR WORTH A LOT MORE THAN SIMPLY BUYING IT ON

          5   THE OUTSIDE BEFORE THEY ACQUIRED THE NETSCAPE -- NETSCAPE'S

          6   BROWSER PIECES -- AOL IS NOT GOING TO DO IT.

          7   Q.  OKAY.

          8   A.  NOW I OBSERVED THAT FACT ON THE DAY IT WAS ANNOUNCED, AS

          9   I WAS ASKED ABOUT IT, AND I UTTERED THAT OPINION, AND I'VE

         10   NOTICED SINCE THEN THAT THERE ARE REPEATED STATEMENTS FROM

         11   AOL THAT SAYS THEY'RE NOT, IN FACT, GOING TO USE THE

         12   NETSCAPE BROWSER; THEY WILL CONTINUE WITH IE.

         13   Q.  OKAY.  WHEN DOES MICROSOFT'S CONTRACT WITH AOL EXPIRE?

         14   A.  ABOUT NOW.  I DON'T REMEMBER THE DATE.

         15   Q.  YOU BELIEVE IT EXPIRES NOW?

         16   A.  APPROXIMATELY.

         17   Q.  OKAY.  IT IS NOW -- I WOULD LIKE YOU TO ASSUME THAT THE

         18   TRANSACTION BETWEEN AOL AND NETSCAPE HAS CLOSED.  IT HAS NOT

         19   AS OF THIS DATE, BUT PLEASE ASSUME THAT IT HAS.  AT THAT

         20   TIME, AM I CORRECT, THAT AOL WILL CONTROL TWO OF THE THREE

         21   OR FOUR LARGEST PORTALS TO THE INTERNET, NAMELY AOL.COM AND

         22   THE NETSCAPE'S NETCENTER SITE?

         23   A.  IT WILL CERTAINLY CONTROL TWO IMPORTANT PORTALS.  I

         24   HAVEN'T COUNTED UP HOW MANY IMPORTANT ONES THERE ARE.

         25   Q.  AND YOU KNOW WHAT NETCENTER IS; DO YOU NOT?
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          1   A.  IT IS, I BELIEVE, NETSCAPE'S PORTAL.

          2   Q.  IS IT CONSISTENT WITH YOUR UNDERSTANDING THAT AOL HAS

          3   PLEDGED TO, QUOTE, AGGRESSIVELY DEVELOP AND PROMOTE

          4   NETSCAPE'S BROWSER?

          5   A.  I HAVEN'T SEEN THAT.  BUT I DO KNOW THAT THEY KEEP

          6   SAYING THEY'RE NOT, IN FACT, GOING TO STOP PROMOTING IE ON

          7   THEIR SERVICE.

          8   Q.  YOU'VE TOLD ME WHAT YOU KNOW.  I'D LIKE TO SHOW YOU

          9   SOMETHING ELSE.

         10             MR. LACOVARA:  DEFENDANTS' EXHIBIT 2087, YOUR

         11   HONOR, WHICH I'D LIKE TO HAND TO THE WITNESS AND OFFER IN

         12   EVIDENCE, WHICH IS A TRANSCRIPT OF A PRESS CONFERENCE

         13   PREPARED BY THE FEDERAL NEWS SERVICE.  THE PARTICIPANTS IN

         14   THE PRESS CONFERENCE OR NOVEMBER 24TH, 1998, WERE STEVE

         15   CASE, THE C.E.O. OF AOL, BOB PITTMAN, THE C.O.O. OF AOL, JIM

         16   BARKSDALE, THE C.E.O. OF NETSCAPE, MIKE HOMER, THE EXECUTIVE

         17   VICE-PRESIDENT OF NETSCAPE AND THE HEAD OF THEIR NETCENTER

         18   BUSINESS, AND SCOTT MCNEALY AND ED ZANDER, THE C.E.O. AND

         19   C.O.O. RESPECTIVELY OF SUN MICROSYSTEMS.

         20             AND I OFFER DEFENDANTS' 2087 AT THIS TIME, YOUR

         21   HONOR.

         22             MR. BOIES:  MAY I INQUIRE WHETHER THIS IS BEING

         23   OFFERED FOR THE TRUTH OF ALL THE MATTERS ASSERTED HEREIN?

         24             MR. LACOVARA:  IT IS OFFERED AS THE BEST RECORD OF

         25   WHAT THESE GENTLEMEN SAID AT THE TRANSACTION ON THE DAY.
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          1   I'LL REPRESENT TO THE COURT THAT LAWYERS WORKING UNDER MY

          2   DIRECTION CONTACTED THE FEDERAL NEWS SERVICE TO SEE WHETHER

          3   THEY PREPARED CERTIFIED TRANSCRIPTS.  THEY SAID THEY DO NOT.

          4   AND WE SHOWED THEM THIS TRANSCRIPT, AND THEY SAID THAT IS

          5   THE BEST RECORD OF WHAT THESE MEN SAID -- THAT THEY HAVE OF

          6   WHAT THESE MEN SAID ON THAT DAY.

          7             IT'S BEING OFFERED MERELY AS WHAT THEY SAID ON

          8   THAT CALL.

          9             MR. BOIES:  WITH THAT OFFER, I HAVE NO OBJECTION,

         10   ALTHOUGH I DO HAVE SOME DOUBTS AS TO ITS RELEVANCE IF THAT

         11   IS ALL IT'S BEING OFFERED FOR.  MAYBE THERE IS SOME

         12   RELEVANCE I DON'T SEE.

         13             THE COURT:  WELL, TO THE EXTENT THAT YOU HAVE AN

         14   OBJECTION, IT'S OVERRULED.

         15             DEFENDANT'S 2087 IS ADMITTED.

         16                                   (WHEREUPON, DEFENDANT'S

         17                                   EXHIBIT NUMBER 2087 WAS

         18                                   RECEIVED IN EVIDENCE.)

         19   BY MR. LACOVARA:

         20   Q.  I WOULD LIKE YOU TO TURN TO PAGE 2 OF THE TRANSCRIPT,

         21   AND I WILL HIGHLIGHT THE SECTIONS I'M GOING TO ASK YOU

         22   ABOUT.

         23             THE FIRST IS -- I HAVE LOST MY TRUSTY POINTER.

         24             DO YOU SEE THE REFERENCE IN THE SECOND PARAGRAPH

         25   THAT'S HIGHLIGHTED -- TO NETSCAPE'S BROWSER BEING ONE OF THE
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          1   KEY DRIVERS OF VALUE FOR AOL AND THE NETSCAPE BRAND?

          2   A.  I DO.

          3   Q.  DO YOU HAVE ANY REASON TO DISAGREE THAT THE VALUE OF THE

          4   BROWSER WAS ONE OF THE KEY DRIVERS OF THIS TRANSACTION?

          5   A.  NO, BUT I DO KNOW THAT MR. CASE, WHOM I THINK IS THE

          6   PERSON TALKING HERE, HAS REPEATEDLY SAID, AS RECENTLY AS

          7   THIS WEEK, THAT IT IS NOT GOING TO BE THE CASE THAT AOL

          8   STOPS PROMOTING IE TO ITS CUSTOMERS.

          9   Q.  THAT'S BECAUSE AOL CONTRACTUALLY CAN FORCE MICROSOFT TO

         10   CONTINUE TO SUPPLY AN AOL-BRANDED BROWSER FOR AS LONG AS THE

         11   CONTRACT IS IN EXISTENCE; ISN'T THAT RIGHT?

         12   A.  BUT THE CONTRACT IS ABOUT TO EXPIRE, OR ALREADY HAS.

         13   Q.  LET ME REPRESENT TO YOU THAT THE CONTRACT DOES NOT

         14   EXPIRE UNTIL 2001.  AOL HAD AN OPTION TO CEASE SHIPPING THE

         15   BROWSER ON 1/1/99.  DOES THAT COMPORT WITH YOUR

         16   UNDERSTANDING?

         17   A.  THAT MAY BE TRUE.  I DO NOT KNOW.  BUT, IN ANY CASE, IT

         18   WOULDN'T MATTER.  THAT SAYS AOL IS GOING, IN FACT, TO

         19   CONTINUE SHIPPING IE, THROUGH 2001 IN THAT CASE, AND NOT

         20   BECAUSE THEY ARE CONTRACTUALLY OBLIGATED TO DO SO.

         21   Q.  I UNDERSTAND, SIR.  DO YOU BELIEVE MR. CASE WHEN HE SAYS

         22   THAT AOL PLANS TO CONTINUE TO AGGRESSIVELY DEVELOP AND

         23   PROMOTE NETSCAPE'S BROWSER?  DO YOU HAVE ANY REASON TO

         24   DISAGREE WITH WHAT HE SAYS?

         25   A.  THE ONLY REASON I HAVE FOR DISAGREEING -- I DON'T KNOW
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          1   WHAT HE MEANS HERE.  OKAY.  I KNOW THAT AGGRESSIVELY DEVELOP

          2   AND PROMOTE NETSCAPE'S BROWSER, IF HE IS CONSISTENT IN HIS

          3   STATEMENTS, DOES NOT INCLUDE DISTRIBUTING NETSCAPE'S BROWSER

          4   THROUGH AOL AS THE DEFAULT BROWSER.  IT PLAINLY DOESN'T.

          5   Q.  WELL, HE SPEAKS TO THAT, DOESN'T HE, ON THE PARAGRAPH

          6   MARKED "SECOND," WHERE IT SAYS, "THIS TRANSACTION WILL

          7   BROADEN AOL'S GLOBAL AUDIENCE AT HOME AND AT WORK THROUGH

          8   THE ADDITION OF THE NETSCAPE NETCENTER PORTAL."  AND

          9   NETSCAPE HAS DEVELOPED INTO ONE OF THE FASTEST-GROWING

         10   PORTALS IN BOTH TRAFFIC AND REVENUES USED BY MILLIONS OF

         11   PEOPLE.

         12             IS THAT CONSISTENT WITH YOUR UNDERSTANDING OF WHAT

         13   THE NETSCAPE PORTAL SITE'S REACH IS?

         14   A.  YES, BUT I DON'T SEE WHAT THAT HAS TO DO WAY WHAT WE'RE

         15   TALKING ABOUT, WHICH IS THE PROMOTION OF NETSCAPE'S BROWSER.

         16   Q.  OKAY.  WELL, LET'S TAKE A LOOK AT THE NEXT HIGHLIGHTED

         17   ITEM ON THIS PAGE -- IF YOU'D SKIP DOWN A FEW PARAGRAPHS,

         18   AND IF YOU'D READ THE HIGHLIGHTED PARAGRAPH, PLEASE, WHERE

         19   HE SPECIFICALLY -- WHERE MR. CASE SAYS "THROUGH THIS

         20   ACQUISITION AND OUR STRATEGIC ALLIANCE WITH SUN, WE WILL

         21   BRING TOGETHER AOL'S UNMATCHED CONSUMER REACH, NETSCAPE'S

         22   HIGHLY REGARDED SUITE OF ENTERPRISE SOFTWARE, AND SUN'S

         23   HARDWARE, MIDDLEWARE AND OPERATING SYSTEM PLATFORMS.  THE

         24   RESULT WILL BE EASY-TO-DEPLOY, END-TO-END SOLUTIONS, LEADING

         25   TO A NEW ERA IN E-COMMERCE IN WHICH IT'S EASIER, MORE
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          1   EFFICIENT AND MORE REWARDING FOR BUSINESSES TO SELL AND FOR

          2   CONSUMERS TO SHOP ONLINE."

          3             DO YOU SEE THAT?

          4   A.  I DO.  BUT IF THAT'S SUPPOSED TO HAVE ANYTHING TO DO

          5   WITH WHETHER THEY'RE GOING TO CONTINUE TO PROMOTE IE OR USE

          6   NETSCAPE'S BROWSER, I DON'T UNDERSTAND IT.

          7   Q.  MY QUESTION TO YOU ISN'T THAT QUESTION.  IT'S DO YOU SEE

          8   THAT, AND YOU SAID YOU DID.

          9             AND THE SECOND QUESTION IS, DO YOU THINK THAT THE

         10   ALLIANCE THAT HE TALKS ABOUT, SPECIFICALLY WITH SUN'S

         11   HARDWARE, MIDDLEWARE AND OPERATING SYSTEM PLATFORMS, IS

         12   LIKELY TO HAVE ANY RELEVANCE FOR THE FUTURE OF THE MARKETS

         13   YOU'VE IDENTIFIED IN YOUR TESTIMONY?

         14   A.  IT WILL HAVE SOME RELEVANCE.

         15   Q.  OKAY.

         16   A.  I DO NOT BELIEVE -- I DON'T KNOW EXACTLY WHAT THEY PLAN.

         17   I DO NOT SEE WHY THAT IS GOING TO, IN THE IMMEDIATE FUTURE

         18   ANYWAY AND POSSIBLY EVEN IN THE LONG RUN, SERIOUSLY THREATEN

         19   MICROSOFT'S MONOPOLY POWER IN OPERATING SYSTEMS.  AND IT

         20   WON'T HAVE CHANGED THE FACT THAT MICROSOFT TOOK ACTIONS --

         21   APPARENTLY SUCCESSFUL ACTIONS -- TO REDUCE OR ELIMINATE THE

         22   THREAT THAT CAME FROM NETSCAPE'S BROWSER.

         23   Q.  OKAY.  WELL, WE'LL TALK ABOUT NETSCAPE'S BROWSER SOME

         24   SOON.  IN FACT, WE'LL TALK ABOUT IT NEXT.

         25             MAY I SEE THE NEXT PAGE, BILL?  THE NEXT QUOTE.
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          1             THIS IS MR. PITTMAN, WHO'S THE CHIEF OPERATING

          2   OFFICER OF AOL.  YOU CAN LOOK AT YOUR TEXT TO CONFIRM THAT.

          3   A.  WHAT PAGE?

          4   Q.  IT'S ON PAGE 3.  AND JUST TO READ INTO THE RECORD, HE

          5   SAYS, "YET ANOTHER ADVANTAGE OF NETCENTER IS THAT, LIKE AOL,

          6   COMPUSERVE AND ICQ, AND UNLIKE SEARCH PORTALS, IT IS BUILT

          7   ON A PERSISTENT CLIENT; IN THIS CASE, THE NETSCAPE BROWSER."

          8             DO YOU UNDERSTAND WHAT HE MEANS BY A "PERSISTENT

          9   CLIENT"?

         10   A.  YES.

         11   Q.  AND COULD YOU TELL -- FOR THE RECORD, TELL ME WHAT HE

         12   MEANS?  TELL ME WHAT YOUR UNDERSTANDING OF THE PHRASE

         13   "PERSISTENT CLIENT" IS.  I APOLOGIZE.

         14   A.  YES, EXACTLY.  CLIENT IS SOMETHING THAT RESIDES

         15   BASICALLY ON P.C.'S OR, FOR THIS PURPOSE, ON P.C.'S.  AND I

         16   TAKE A "PERSISTENT CLIENT" TO MEAN SOMETHING THAT'S THERE

         17   AND ISN'T GOING AWAY.

         18   Q.  OKAY.  AND DO YOU SEE WHERE MR. PITTMAN SAYS THAT THE

         19   PERSISTENT CLIENT DRIVES USAGE AND "MOVING FORWARD WE" --

         20   AOL -- "INTEND TO BUILD ON THAT PERSISTENCE AND ADD NEW

         21   APPLICATIONS AND OTHER ASSETS TO NETCENTER, EVEN AS WE

         22   CONTINUE TO DEVELOP THE NETSCAPE BROWSER AND EXTEND ITS

         23   INTERNATIONAL AUDIENCE, WHICH IS QUITE SUBSTANTIAL."

         24             DO YOU SEE THAT?

         25   A.  I DO.
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          1   Q.  AND THAT IS CERTAINLY CONSISTENT WITH THE FACT THAT AOL

          2   PAID $4.3 BILLION FOR SOMETHING?

          3   A.  YES, IT'S CERTAINLY CONSISTENT WITH THE FACT THEY PAID

          4   $4.3 BILLION FOR SOMETHING.

          5   Q.  AND YOU WOULD REGARD THIS, AS AN ECONOMIST, AS AN

          6   ECONOMICALLY RATIONAL COURSE FOR AOL TO FOLLOW, CORRECT?

          7   A.  WHICH?  THE ONE IN THAT PARAGRAPH?

          8   Q.  YES, SIR.

          9   A.  I WOULD HAVE TO STUDY AOL'S BUSINESS IN DETAIL TO ANSWER

         10   THAT QUESTION REALLY, BUT, YES, ON THE SURFACE IT SEEMS LIKE

         11   A RATIONAL COURSE FOR THEM TO FOLLOW.

         12             ONE THEN WANTS TO KNOW WHY IT IS THAT THEY'RE NOT,

         13   IN FACT, GOING TO BE PROMOTING IT THROUGH THEIR ONLINE

         14   SERVICE.

         15   Q.  WELL, LET ME ASK YOU, DO YOU UNDERSTAND THAT AOL HAS

         16   AGREED, AS PART OF THIS STRATEGIC ALLIANCE WITH SUN, TO

         17   PROMOTE JAVA TECHNOLOGIES?

         18   A.  I DON'T KNOW THE DETAILS OF THAT, BUT IT CERTAINLY

         19   WOULDN'T SURPRISE ME.

         20   Q.  OKAY.  CAN I SEE THE NEXT PAGE OF THE TRANSCRIPT,

         21   PLEASE?

         22             AND THIS IS STILL MR. PITTMAN AND HE ANSWERS THAT

         23   QUESTION.  HE SAYS "IN ADDITION TO E-COMMERCE SOLUTIONS, OUR

         24   PURCHASES FROM SUN WILL INCLUDE THE USE OF ITS JAVA

         25   TECHNOLOGY TO DEVELOP THOSE NEXT-GENERATION INTERNET
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          1   DEVICES, WHICH WILL HELP PEOPLE KEEP THAT AOL ANYWHERE CLOSE

          2   TO HAND."

          3             AND DO YOU -- IS THIS CONSISTENT WITH YOUR

          4   UNDERSTANDING OF WHAT THE PARTIES TO THAT TRANSACTION ARE

          5   DOING?

          6   A.  YES.

          7   Q.  DOES -- ARE THERE JAVA-WRITTEN INTERNET ACCESS DEVICES

          8   IN EXISTENCE NOW?

          9   A.  YES.

         10   Q.  OKAY.  THERE ARE?  CAN YOU NAME FOR ME ONE INTERNET

         11   ACCESS DEVICE THAT'S WRITTEN IN JAVA?

         12   A.  YES.  SUN HAS, I BELIEVE, A BROWSER CALLED "HOT JAVA."

         13   Q.  YES.  AND ARE YOU AWARE THAT SUN AND NETSCAPE HAVE

         14   ANNOUNCED, AFTER THIS TRANSACTION, THAT THEY WILL JOIN

         15   FORCES TO MERGE THE HOT JAVA BROWSER INTO NETSCAPE'S

         16   BROWSER, OVER TIME, INTO A SINGLE PIECE OF BROWSER SOFTWARE

         17   WRITTEN IN JAVA.  WERE YOU AWARE OF THAT?

         18   A.  NOT SPECIFICALLY.

         19             MR. LACOVARA:  WELL, YOUR HONOR, I WOULD LIKE TO

         20   INTRODUCE DEFENDANTS' EXHIBIT 2086, A NEWS ARTICLE FROM A

         21   PUBLICATION CALLED "THE INDUSTRY STANDARD," DATED DECEMBER

         22   8, 1998, WHICH REPORTS ON THE STATEMENTS OF THE HEAD OF

         23   JAVASOFT, MR. ALAN BARATZ, ON THE SUBJECT ON WHICH I JUST

         24   INQUIRED.

         25             AND FOR THE REPORTER'S BENEFIT, BARATZ IS
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          1   B-A-R-A-T-Z.

          2             THE COURT:  OKAY.  THIS IS A PRESS RELEASE?

          3             MR. LACOVARA:  NO.  YOUR HONOR, THE INDUSTRY

          4   STANDARD IS ONE OF THOSE WONDERFUL NEWS MAGAZINES THAT

          5   APPEAR ONLINE.

          6             AND, SPECIFICALLY, I'M DIRECTING YOUR ATTENTION TO

          7   THE FIRST TWO PARAGRAPHS.

          8             OH, I APOLOGIZE, YOUR HONOR.  I AM TOLD THAT THIS

          9   WAS ADMITTED IN THE TESTIMONY OF MR. GOSLING.  SO 2086 IS

         10   ALREADY IN EVIDENCE.

         11             THE COURT:  ALL RIGHT.

         12   BY MR. LACOVARA:

         13   Q.  WERE YOU AWARE OF WHAT IS REPRESENTED IN THIS DOCUMENT

         14   PRIOR TO YOUR TESTIMONY TODAY, SIR?

         15   A.  NOT SPECIFICALLY, NO.

         16   Q.  WERE YOU GENERALLY AWARE THAT NETSCAPE'S NAVIGATOR AND

         17   HOT JAVA WERE GOING TO BE COMBINED?

         18   A.  NO.  I KNEW, OF COURSE, AS I WAS ABOUT TO SAY, THAT SUN

         19   HAD ALSO -- WAS ALSO PART OF THIS DEAL, ALTHOUGH IT'S NOT IN

         20   FACT ALL MERGING INTO ONE COMPANY.  THAT THEY HAD ACQUIRED

         21   SOME OF THE NETSCAPE'S SOFTWARE EFFORTS.

         22   Q.  YOU DID NOT KNOW THAT SUN AND NETSCAPE WERE GOING TO

         23   WORK TOGETHER TO DEVELOP NEXT-GENERATION BROWSER TECHNOLOGY,

         24   DID YOU?

         25   A.  NO, BUT IT'S HARDLY SURPRISING.
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          1   Q.  DO YOU KNOW WHAT THE LEAD TIME IS IN DEVELOPING NEW

          2   BROWSER TECHNOLOGY OF THIS SORT?

          3   A.  NO.

          4   Q.  DID YOU THINK ABOUT WHAT THE LEAD TIME MIGHT BE, SAY, IN

          5   RELATION TO THE LENGTH OF MICROSOFT'S CONTRACT WITH AOL?

          6   A.  I MUST SAY I DON'T SEE THE CONNECTION, SO NO.

          7   Q.  OKAY.  DID YOU THINK ABOUT THE RELATIVE STATE OF

          8   NETSCAPE'S CURRENT BROWSER TECHNOLOGY VERSUS MICROSOFT'S

          9   BROWSER TECHNOLOGY AND WHETHER NETSCAPE COULD RIGHT NOW MEET

         10   THE NEEDS OF AOL AS THEY'VE BEEN IDENTIFIED IN THE TESTIMONY

         11   OF MR. COLBURN AND OTHERS?

         12   A.  YES.

         13   Q.  OKAY.  AND WHAT WAS YOUR THINKING ON THAT SUBJECT?

         14   A.  I KNOW SOME FACTS ABOUT IT.  IN GENERAL TERMS, THE

         15   NETSCAPE BROWSER AND THE INTERNET EXPLORER BROWSER ARE

         16   ROUGHLY COMPARABLE.  WHEN AOL DECIDED ON THE -- ON IE, ONE

         17   OF THE CONSIDERATIONS HAD TO DO -- THIS ALSO HAPPENED FOR

         18   INTUIT; I THINK I'VE GOT THIS RIGHT -- WITH WHETHER OR NOT

         19   NETSCAPE'S BROWSER WAS SUITABLY COMPONENTIZED.  AND THEY HAD

         20   AGREED WITH NETSCAPE THAT NETSCAPE WOULD, IN FACT, WORK ON

         21   THE COMPONENTIZATION OF THE BROWSER.

         22             THE TESTIMONY, I BELIEVE, FROM MR. COLBURN WAS

         23   THEY DIDN'T DOUBT THAT NETSCAPE COULD DO THAT, BUT THAT IT

         24   HADN'T BEEN DONE.  AND, OF COURSE, NETSCAPE CEASED THE

         25   EFFORTS TO DO THAT FOR AOL WHEN AOL SIGNED THE CONTRACT WITH
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          1   MICROSOFT.

          2   Q.  IS IT YOUR UNDERSTANDING THAT NETSCAPE CEASED ITS

          3   EFFORTS TO BUILD A COMPONENTIZED BROWSER AFTER THAT?

          4   A.  NO, IT'S MY UNDERSTANDING THAT THEY DIDN'T BUILD ONE FOR

          5   THE AOL REQUIREMENTS.

          6   Q.  OKAY.  HOW MUCH EFFORT DID THEY SPEND TRYING TO BUILD

          7   ONE AFTER THEY DID NOT -- THEY BEING NETSCAPE -- DID NOT WIN

          8   THE AOL CONTRACT?

          9   A.  I DON'T KNOW.

         10   Q.  OKAY.  DO YOU THINK THAT THE MERGER OF THE DEVELOPMENT

         11   EFFORTS OF THE SECOND AND THIRD LARGEST BROWSER DEVELOPERS

         12   TO DEVELOP A -- SPECIFICALLY TO DEVELOP A CROSS-PLATFORM

         13   BROWSER WRITTEN IN JAVA AFFECTS ANY ASPECT OF YOUR

         14   CONCLUSIONS?

         15   A.  WELL, I THINK IT'S A HOPEFUL SIGN, BUT, NO, I DON'T

         16   THINK IT DOES AND I'M PREPARED TO TELL YOU WHY.

         17   Q.  IF YOU FEEL THE NEED.  OTHERWISE, I'LL JUST HEAR IT ON

         18   REDIRECT.  SO WHY DON'T WE DO IT NOW.

         19   A.  OKAY.  I THINK, IN THE FIRST PLACE, SUN MAY BE THE THIRD

         20   LARGEST BROWSER DEVELOPER -- I DON'T ACTUALLY KNOW, BUT IN

         21   TERMS OF ITS BROWSER CLIENTELE, IT'S VERY SMALL.  I

         22   BELIEVE -- MY CONCLUSIONS GO TO THE QUESTION OF WHETHER

         23   MICROSOFT HAS MONOPOLY POWER IN OPERATING SYSTEMS AND

         24   WHETHER IT TOOK ANTI-COMPETITIVE ACTIONS IN THE BROWSER AND

         25   JAVA AREAS TO BUTTRESS THAT MONOPOLY POWER, AND I BELIEVE IT
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          1   DID.  NOW --

          2   Q.  I DON'T MEAN TO INTERRUPT, BUT MAY I ASK ONE QUESTION.

          3   IS IT YOUR TESTIMONY THAT YOU DO NOT HAVE OPINION ON WHETHER

          4   MICROSOFT IS LIKELY TO MONOPOLIZE OR HAS ATTEMPTED TO

          5   MONOPOLIZE THE MARKET IN INTERNET BROWSERS?

          6   A.  OH, YES, I DO HAVE AN OPINION ABOUT THAT.

          7   Q.  ALL RIGHT.  SO WE HAVE TO ADD THAT ONE IN?

          8   A.  YES.

          9   Q.  OKAY.

         10   A.  BUT MY VIEW OF THAT IS THAT THE IMPORTANT FACT ABOUT

         11   THAT IS THAT IT GOES TOWARD -- THAT ACTION GOES TOWARD

         12   MAINTAINING MICROSOFT'S MONOPOLY POWER IN OPERATING SYSTEMS.

         13   NOW, THEY DIDN'T ELIMINATE FOR ALL TIME ANY POSSIBLE THREAT,

         14   BUT THEY TOOK ACTIONS IN BOTH THE BROWSER AREA AND THE JAVA

         15   AREA TO INSURE THAT WHAT AT LEAST THEY SAW AS A THREAT

         16   DIDN'T MATERIALIZE VERY FAST.

         17             AND THEY CLEARLY INTERNALLY, INSIDE MICROSOFT,

         18   BELIEVED THAT THEY WON THE BROWSER WAR IN THE SENSE THAT

         19   THAT ISN'T GOING TO HAPPEN ANYMORE.  IE IS NOW SO WIDESPREAD

         20   THAT IT'S NOT LIKELY TO BE THE CASE THAT BROWSERS BY

         21   THEMSELVES BECOME A SEPARATE PLATFORM.

         22             IT'S ALSO THE CASE THAT THEIR ACTIONS TOWARD JAVA

         23   HAVE BEEN SUCH THAT, AT LEAST FOR THE TIME BEING, JAVA,

         24   COMBINED WITH BROWSERS OR NOT, DOESN'T SEEM VERY LIKELY TO

         25   BECOME AN ALTERNATIVE PLATFORM.  IT'S BEEN SUBSTANTIALLY
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          1   IMPEDED.

          2             NOW, DO I KNOW THAT THE COMBINATION OF SUN AND

          3   NETSCAPE WILL NOT EVENTUALLY SUCCEED IN THREATENING THAT

          4   MONOPOLY?  NO, I DON'T KNOW IT.  DO I KNOW THAT MICROSOFT

          5   WILL, IF IT CAN, IF IT'S NOT IMPEDED OR NOT PREVENTED FROM

          6   DOING SO, CONTINUE TO TAKE THE KIND OF ACTIONS IT'S TAKEN?

          7   IT SEEMS AWFULLY LIKELY.

          8   Q.  OKAY.  YOU SAID IN YOUR LAST ANSWER THAT -- "FOR THE

          9   TIME BEING" WAS THE PHRASE YOU USED.  WHAT'S THE TIME BEING

         10   WHEN WE'RE TALKING ABOUT THIS MARKET, SIR?  ONE YEAR, TWO

         11   YEARS, SIX MONTHS, THREE MONTHS?

         12   A.  IF MICROSOFT IS UNIMPEDED, I DO NOT -- LOOK, I CAN'T

         13   ENVISION, I CAN'T BE SURE -- LET ME BACK UP.  IN THE

         14   MID-1980'S, LET'S SAY, TO GO BACK SUFFICIENTLY FAR, I DON'T

         15   THINK ANYBODY WOULD HAVE THOUGHT ABOUT JAVA AS -- OR THAT

         16   KIND OF TECHNOLOGY AS AN ALTERNATE -- PROVIDING AN ALTERNATE

         17   PLATFORM, AT LEAST NOT VERY MANY PEOPLE.  IT WOULD HAVE BEEN

         18   HARD TO PREDICT.  AND I DON'T THINK THAT PEOPLE WOULD HAVE

         19   THOUGHT ABOUT THE BROWSER IN THAT WAY.  I, THEREFORE, CAN'T

         20   BE SURE THAT THERE WON'T BE A NEW INNOVATION WHICH ARRIVES

         21   SOMETIME HENCE.

         22             I DO KNOW THAT THE BARRIERS THAT THAT INNOVATION

         23   WILL HAVE TO OVERCOME ARE VERY SEVERE, AND I DO NOT BELIEVE

         24   IT WILL HAPPEN QUICKLY, AND I DO NOT, IN FACT, BELIEVE THAT

         25   IT'S LIKELY TO HAPPEN AT ALL IF MICROSOFT IS PERMITTED TO GO
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          1   ON THE WAY IT HAS BEGUN.

          2   Q.  OKAY.  WELL, LET'S SEE IF PEOPLE WHO ARE IN THIS

          3   BUSINESS DISAGREE WITH YOU -- SPECIFICALLY, WHAT MR. CASE

          4   SAYS ABOUT WHAT HE THINKS THE FUTURE IS GOING TO LOOK LIKE.

          5   HE'S REFERRING TO BOB PITTMAN, HIS COLLEAGUE AT AOL, AND

          6   SCOTT MCNEALY, THE HEAD OF SUN.  AND HE SAYS THAT HE

          7   THINKS -- OR THAT THEY ALL THINK -- OVER TIME, A NEW

          8   GENERATION OF DEVICES, INTERNET DEVICES WILL EMERGE, AND

          9   THAT'S A KEY PART OF WHAT THIS DEAL IS ABOUT -- ALL ABOUT.

         10             HE THEN SAYS, QUOTE, "WE THINK THERE WILL BE A

         11   VARIETY OF DIFFERENT DEVICES RUNNING A VARIETY OF DIFFERENT

         12   OPERATING SYSTEMS AND WE WANT TO MAKE SURE AOL REALLY IS

         13   AVAILABLE ANYWHERE."

         14             YOU WOULD DISAGREE WITH MR. CASE'S OPINION AS

         15   EXPRESSED HERE?

         16   A.  MR. CASE HAS GONE INTO THE BUSINESS OF TRYING TO DO

         17   THINGS ALONG THESE LINES.  HE IS HARDLY LIKELY TO SAY OR,

         18   INDEED, TO BELIEVE THAT THAT IS GOING TO BE WILDLY

         19   UNSUCCESSFUL.

         20   Q.  SO IS THIS HYPE?  IS THIS MARKETING?  OR IS THIS --

         21   A.  HYPE?  NO.  HE PROBABLY BELIEVES THAT HE HAS MADE AN

         22   ACQUISITION WHICH IS GOOD FOR HIS COMPANY.  WHETHER THIS

         23   COMES TO PASS IS A VERY DIFFERENT MATTER.

         24   Q.  WELL, DID YOU CHECK TO SEE WHAT OTHER -- SHALL WE SAY OF

         25   THE INTERNET COGNIZANTEE -- BELIEVE AND WHETHER THEY AGREE
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          1   WITH MR. CASE OR WHETHER THEY AGREE WITH YOU?

          2   A.  NO.

          3   Q.  OKAY.  DID YOU SAY -- YOU DIDN'T TALK TO ANYBODY IN THE

          4   SOFTWARE INDUSTRY, YOU TESTIFIED, OTHER THAN FARBER AND

          5   FELTEN; ISN'T THAT RIGHT?

          6   A.  PERSONALLY?

          7   Q.  YES.

          8   A.  NO.  MY ASSISTANTS AT C.R.A. DID.

          9   Q.  OKAY.  DO YOU AGREE THAT THE FUTURE IS LIKELY TO FEATURE

         10   A VARIETY OF DIFFERENT DEVICES RUNNING A VARIETY OF

         11   DIFFERENT OPERATING SYSTEMS?

         12   A.  WELL, THERE WILL CERTAINLY BE SOME.  THERE ARE ALREADY

         13   SOME.  IF THE FUTURE -- HOW SHALL I PUT IT?  AS I SAID

         14   BEFORE, IF MICROSOFT IS UNCHECKED, THE FUTURE FOR THE NEXT

         15   SEVERAL YEARS AT LEAST IS LIKELY TO FEATURE MOSTLY P.C.'S

         16   RUNNING MICROSOFT'S WINDOWS.

         17   Q.  OKAY.  DO YOU BELIEVE THAT THE NETSCAPE-AOL-SUN

         18   TRANSACTION WILL HAVE ANY EFFECT ON NETSCAPE'S ABILITY TO

         19   DISTRIBUTE ITS BROWSING SOFTWARE, EITHER GENERALLY OR

         20   THROUGH ISP'S?

         21   A.  WELL, I'VE ALREADY SAID IT'S NOT GOING TO AFFECT THE

         22   DISTRIBUTION OF THE BROWSING SOFTWARE THROUGH AOL.  I DON'T

         23   AT THE MOMENT SEE A VERY GOOD REASON WHY IT SHOULD HAVE AN

         24   EFFECT THROUGH OTHER ISP'S.

         25   Q.  OKAY.  LET SEE WHAT MR. HOMER, WHO RUNS THE NETCENTER
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          1   BUSINESS, SAID ON THAT QUESTION.  THE FIRST PARAGRAPH -- LET

          2   ME ASK YOU A COUPLE OF QUESTIONS ABOUT IT.  DO YOU KNOW

          3   ABOUT THE UNLIMITED DISTRIBUTION PROGRAM THAT NETSCAPE BEGAN

          4   AND THAT MR. HOMER MENTIONS IN THIS PARAGRAPH?

          5   A.  GENERALLY.

          6   Q.  TELL ME WHAT YOUR KNOWLEDGE ABOUT THE UNLIMITED

          7   DISTRIBUTION PROGRAM IS.

          8   A.  WELL, AS YOU SAID, THE BROWSER -- NETSCAPE'S BROWSER

          9   BECAME FREE A YEAR AGO.  AND HE THEN -- THEY THEN TRIED TO

         10   GET IT DISTRIBUTED AS WIDELY AS POSSIBLE THROUGH ISP'S AND

         11   OTHERS, SOME OF WHOM DISTRIBUTE CD'S IN THE MAIL.  AND THERE

         12   IS A GENERAL IDEA THAT THEY WANT TO GET AS MANY COPIES OF

         13   THE NETSCAPE'S BROWSER OUT THERE AS POSSIBLE.

         14   Q.  DO YOU HAVE ANY INFORMATION TO QUARREL WITH MR. HOMER'S

         15   STATEMENT THAT THERE HAS BEEN SOMETHING OF A RESURGENCE IN

         16   DISTRIBUTION THROUGH THE PROGRAM?

         17   A.  OH, YES.  IT DEPENDS WHAT HE MEANS.  IF HE MEANS ARE

         18   THERE A LOT OF COPIES AVAILABLE AND CAN LOTS OF PEOPLE GET

         19   IT, THE ANSWER TO THAT IS SURE, THAT'S TRUE.

         20             IF HE MEANS BY THAT SO THAT A LOT OF PEOPLE ARE

         21   SIGNING UP FOR IT AND ACTUALLY ACQUIRING IT AND USING IT, I

         22   THINK THE ANSWER TO THAT IS NO.  THAT'S NOT A REMARKABLY

         23   SUCCESSFUL PROGRAM.

         24   Q.  LET ME JUST SHOW YOU ONE LAST PARAGRAPH.  IT'S THE NEWLY

         25   HIGHLIGHTED PARAGRAPH.  DO YOU DISAGREE WITH THE STATEMENT
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          1   THAT BY COMBINING NETSCAPE'S RESOURCES WITH AOL'S AND

          2   THROUGH JOINT DEVELOPMENT WITH SUN, NETSCAPE HAS A MUCH

          3   BETTER RESOURCE PLATFORM TO EVOLVE ITS BROWSER MORE RAPIDLY

          4   OR THAT IT WILL MAKE THE BROWSER BETTER?

          5   A.  AND HOW ABOUT THE LAST SENTENCE?

          6   Q.  I'LL ASK YOU THE LAST ONE, TOO.

          7   A.  CAN WE GET TO THAT?

          8   Q.  YOUR ANSWER WAS NO TO THE FIRST TWO SENTENCES?

          9   A.  NO, NO, NO.  I JUST WANT TO BE SURE WE GET TO THE LAST

         10   SENTENCE.

         11             ONE, I CAN'T -- I'M NOT QUALIFIED TO SAY

         12   WHETHER, IF HE MEANS THE TECHNICAL RESOURCES, THEY WILL HAVE

         13   A MUCH BETTER RESOURCE PLATFORM.  THAT MAY VERY WELL BE TRUE

         14   OR IT MIGHT NOT BE TRUE.  IF HE MEANS THAT THEY'RE GOING TO

         15   BE ABLE TO AFFORD TO EVOLVE IT MORE RAPIDLY, I'M SURE THAT'S

         16   TRUE, SINCE THE FINANCIAL RESOURCES INVOLVED FOR NETSCAPE

         17   WERE CUT OFF, IN PART, BY MICROSOFT.

         18             AND NOW HE SAYS, "WE THINK IT WILL MAKE THE

         19   BROWSER BETTER."  I'M SURE HE THINKS IT WILL MAKE THE

         20   BROWSER BETTER.  THEY CERTAINLY WOULDN'T DO IT IF THEY

         21   THOUGHT IT WOULD MAKE THE BROWSER WORSE.

         22             ALL RIGHT.  THAT'S THE FIRST TWO SENTENCES.

         23   Q.  LET ME ASK YOU JUST A QUESTION.  ISN'T IT YOUR

         24   UNDERSTANDING THAT WHEN NETSCAPE BEGAN DISTRIBUTING ITS

         25   BROWSER FOR FREE AND FOCUSING ON ITS NETCENTER PORTAL
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          1   BUSINESS, IT INCREASED REVENUE FASTER AND DERIVED MORE

          2   REVENUE FROM ITS BROWSER TECHNOLOGY THAN IT EVER DID FROM

          3   SELLING BROWSERS AT ANY TIME IN ITS HISTORY?

          4   A.  I DON'T KNOW WHETHER THAT'S TRUE OR NOT, BUT I DO KNOW

          5   THAT A VERY SUBSTANTIAL PIECE OF REVENUE, SELLING ITS

          6   BROWSER, WAS CUT OFF.

          7   Q.  HAVE YOU EVER HEARD MARC ANDREESEN SAY THAT BY MAKING A

          8   BROWSER FREE, THEY SWAPPED OUT OF A LOW-GROWTH, LOW-MARGIN

          9   BUSINESS INTO A HIGH-GROWTH, HIGH-MARGIN BUSINESS?

         10   A.  NO.

         11   Q.  CAN YOU THINK OF ANY BUSINESS REASONS WHY NETSCAPE WOULD

         12   PRICE ITS BROWSER AT ZERO, GIVE IT AWAY, AND FOCUS ON

         13   DRIVING TRAFFIC TO ITS PORTAL SITE?

         14   A.  WELL, CAN I THINK OF IT IN PRINCIPLE OR DO I THINK IT'S

         15   TRUE IN PRACTICE?  I CAN THINK OF IT IN PRINCIPLE, YES.

         16   WHETHER IT'S TRUE IN PRACTICE, I VERY MUCH DOUBT.

         17   Q.  HAVE YOU CHECKED THE NUMBERS TO SEE WHETHER IT'S TRUE IN

         18   PRACTICE?

         19   A.  I DON'T THINK YOU CAN CHECK THE NUMBERS TO SEE WHETHER

         20   IT'S TRUE IN PRACTICE.

         21   Q.  HAVE YOU ASKED PEOPLE AT NETSCAPE?  THEY WERE AVAILABLE

         22   TO THE DEPARTMENT OF JUSTICE.  HAVE YOU ASKED THEM FOR THE

         23   NUMBERS?  THEY HAVE THEM.

         24   A.  NO, NO.  IT'S NOT A QUESTION OF GETTING THE NUMBERS.

         25   YOU'RE ASKING A QUESTION OF THE FOLLOWING FORM, WHICH IS:
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          1   WOULD NETSCAPE BE A MORE PROFITABLE COMPANY IF IT GAVE AWAY

          2   ITS BROWSER FOR FREE AND HAD A SOMEWHAT WIDER DISTRIBUTION

          3   OF BROWSER, OR IF IT SOLD ITS BROWSER FOR A POSITIVE PRICE

          4   AND HAD A SOMEWHAT LESS-WIDE DISTRIBUTION OF BROWSER?

          5             AND THE ANSWER TO THAT YOU CAN'T TELL BY LOOKING

          6   AT THE ACTUAL NUMBERS.

          7   Q.  ISN'T THAT COMPARING NETSCAPE IN 1996 AND NETSCAPE IN

          8   1998?

          9   A.  NO.

         10   Q.  OKAY.

         11   A.  THE WORLD IN '96 AND '98 IS A DIFFERENT WORLD.  YOU

         12   CAN'T -- YOU CAN'T TELL THE ANSWER TO THAT QUESTION FROM

         13   COMPARING '96 AND '98.

         14   Q.  OKAY.  NOW, THE THIRD SENTENCE.

         15   A.  YES.

         16   Q.  MR. HOMER SAYS "WE THINK IT WILL PROVIDE FOR A BETTER

         17   SET OF CHOICES FOR CONSUMERS AND, THEREFORE, WE THINK MANY

         18   MORE ISP'S WILL ADOPT IT."

         19   A.   OKAY.

         20   Q.  DO YOU AGREE WITH THAT SENTENCE OR DOES THAT SENTENCE

         21   COMPORT WITH YOUR UNDERSTANDING OF WHAT'S LIKELY TO HAPPEN

         22   AS A RESULT OF THIS TRANSACTION?

         23   A.  WELL, I AGREE THAT HE THINKS IT, BECAUSE I HAVE NO BASIS

         24   FOR NOT KNOWING THAT.  WILL IT PROVIDE FOR A BETTER SET OF

         25   CHOICES FOR CONSUMERS?  IT MAY VERY WELL.
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          1             DO WE THINK MANY MORE ISP'S WILL ADOPT IT?  NOT

          2   WHEN MICROSOFT'S CONTRACTS WITH ISP'S -- THE IMPORTANT ONES

          3   WON'T.

          4   Q.  WHAT IS THE TERM OF MICROSOFT'S CONTRACTS WITH ISP'S?

          5   A.  IT PROBABLY VARIES, BUT THE POINT IS THAT MICROSOFT WILL

          6   PRESUMABLY GO OUT AND MAKE SIMILAR CONTRACTS.

          7   Q.  OTHER THAN AOL, WHAT IS THE LONGEST TERM OF ANY

          8   AGREEMENT BETWEEN MICROSOFT AND AN ISP?

          9   A.  I DON'T KNOW.

         10   Q.  WHAT IS THE SHORTEST TERM?

         11   A.  I DON'T KNOW THAT EITHER.

         12   Q.  OKAY.  AND IT'S YOUR TESTIMONY THAT IF NETSCAPE HAS MORE

         13   TO OFFER TO ISP'S THAT ARE NO LONGER UNDER CONTRACTUAL

         14   OBLIGATIONS TO MICROSOFT, MICROSOFT WILL AUTOMATICALLY BE

         15   ABLE TO GO OUT AND GET THE BUSINESS?

         16   A.  MICROSOFT HAS SOMETHING TO OFFER ISP'S THAT NETSCAPE CAN

         17   NOT OFFER, AND THAT IS FAVORABLE POSITION RELATIVE TO THE

         18   DESKTOP.

         19             THE COURT:  ARE YOU MOVING ON TO ANOTHER SUBJECT

         20   NOW?

         21             MR. LACOVARA:  IN FACT, YES.

         22             THE COURT:  ALL RIGHT.  WELL, I WOULD LIKE TO TAKE

         23   OUR RECESS NOW BECAUSE THERE WAS A QUOTATION -- I BELIEVE

         24   THERE WAS A QUOTATION FROM MR. CASE WHICH APPEARED ON THE

         25   OP-ED PAGE OF THE WASHINGTON POST THIS MORNING, WHICH IS
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          1   RELEVANT TO THIS LINE OF INQUIRY, IF IT IS, INDEED, A

          2   QUOTATION AND IS WHAT I REMEMBER.  AND BEFORE WE GET OFF

          3   THIS SUBJECT, I WOULD LIKE TO RAISE THAT ISSUE.

          4             MR. LACOVARA:  IT SEEMS TIMELY.  CERTAINLY, YOUR

          5   HONOR.

          6             THE COURT:  ARE YOU FAMILIAR WITH WHAT I'M TALKING

          7   ABOUT?  MAYBE YOU HAVE IT AT HAND.

          8             MR. LACOVARA:  I THINK THERE'S A POST REPORTER.  I

          9   DON'T KNOW WANT TO TELL HIM I HAVEN'T READ IT TODAY.

         10             THE COURT:  WE'LL TAKE A 15-MINUTE RECESS.

         11             (RECESS TAKEN.)

         12             (AFTER RECESS.)

         13             THE COURT:  THE ARTICLE I AM REFERRING TO,

         14   MR. LACOVARA -- YOU MAY BE FAMILIAR WITH IT -- APPEARED ON

         15   THE OP-ED EP PAGE OF THE WASHINGTON POST THIS MORNING UNDER

         16   THE BYLINE OF A DAVID IGNATIUS, WHOM I DO NOT KNOW, AND IT

         17   PURPORTS TO CONTAIN QUOTATIONS MADE -- WHEN, I DO NOT

         18   KNOW -- BY MR. CASE.  BUT THE QUOTATIONS ARE SURROUNDED BY

         19   QUOTATION MARKS.  AND I AM GOING TO HAVE MR. WEST MAKE THAT

         20   A COURT EXHIBIT, NUMBER ONE.

         21             MR. LACOVARA:  I WAS GOING TO OFFER IT AS A

         22   DEFENDANT'S EXHIBIT, HAVING JUST LEARNED OF IT.  BUT IT IS

         23   PERFECTLY APPROPRIATE THIS WAY.

         24             THE COURT:  WELL, WE CAN MAKE IT A COURT EXHIBIT,

         25   BECAUSE I DON'T KNOW WHETHER IT'S COMING INTO EVIDENCE.  I
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          1   JUST WANTED TO ASK DR. FISHER ABOUT IT.

          2             HERE IS A COPY FOR YOU AND ONE FOR THE GOVERNMENT.

          3             MR. LACOVARA:  I WAS HANDED ONE AT THE BREAK, YOUR

          4   HONOR.  SO I HAVE A COPY, I BELIEVE.

          5             THE COURT:  WOULD YOU HAND ONE TO DR. FISHER?

          6             MR. LACOVARA:  I AM INFORMED HE HAS READ IT.

          7             THE COURT:  THANK YOU.

          8             THE THRUST OF THE ARTICLE IS THAT THERE IS NO

          9   INTENTION ON THE PART OF THE AOL/NETSCAPE/SUN CONSORTIUM TO

         10   COMPETE WITH MICROSOFT.  WHEN ASKED WHETHER OR NOT HE WAS

         11   GOING TO COMPETE, MR. CASE IS QUOTED AS SAYING, "OF COURSE

         12   NOT."  QUOTE, "WE HAVE NO FLIGHT OF FANCY THAT WE CAN DENT

         13   IN ANY WAY, SHAPE OR FORM WHAT IS A MONOPOLY IN THE

         14   OPERATING SYSTEM BUSINESS."

         15             AND THE QUESTION I HAVE OF YOU, ASSUMING THESE

         16   QUOTATIONS ARE ACCURATE, IS THIS, TO USE MR. LACOVARA'S

         17   PHRASEOLOGY, CONSISTENT WITH YOUR UNDERSTANDING OF WHAT THE

         18   IMPACT OF THIS CONSORTIUM IS LIKELY TO BE INSOFAR AS

         19   DEVELOPING VIABLE COMPETITION FOR WHAT IS ALLEGED TO BE A

         20   MICROSOFT MONOPOLY.

         21             THE WITNESS:  IT CERTAINLY IS.

         22             MR. LACOVARA:  MAY I ASK A QUESTION ON THE

         23   DOCUMENT, YOUR HONOR?

         24             THE COURT:  ABSOLUTELY.

         25   BY MR. LACOVARA:
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          1   Q.  CAN I DIRECT YOUR ATTENTION TO THE PARAGRAPH THAT BEGINS

          2   WITH "THE SIMPLE RATIONALE FOR THE NETSCAPE ACQUISITION"?

          3   A.  THE SECOND PAGE?

          4   Q.  I HAVE A DIFFERENT VERSION OF THE DOCUMENT.  IT'S

          5   PROBABLY ON THE SECOND PAGE.  IT'S ABOUT TWO-THIRDS OF THE

          6   WAY THROUGH THE TEXT.

          7   A.  I'VE GOT IT.

          8   Q.  AND I WILL READ IT INTO THE RECORD.  IT SAYS, "THE

          9   SIMPLE RATIONALE FOR THE NETSCAPE ACQUISITION," SAYS CASE,

         10   "IS THAT IT WILL HELP AOL DOMINATE TWO OF ITS KEY

         11   BUSINESSES, PROVIDING A `PORTAL' OR GATEWAY TO THE INTERNET;

         12   AND HELPING BUSINESS LEARN TO USE THE INTERNET FOR

         13   ELECTRONIC COMMERCE."

         14             DO YOU SEE THAT?

         15   A.  YES.

         16   Q.  IS THAT CONSISTENT WITH YOUR OPINION AS TO THE LIKELY

         17   EFFECTS OF THE TRANSACTION?

         18   A.  I HAVE NO REASON TO BELIEVE THAT THAT ISN'T SO -- THAT

         19   THAT IS WHAT THEY WANT TO DO, YES.

         20   Q.  OKAY.

         21   A.  I KNOW IT GOES ON -- I NOTICE THAT PARAGRAPH GOES ON TO

         22   SAY, "AOL'S ADDED MUSCLE MAY BLOCK MICROSOFT FROM EXTENDING

         23   ITS CLOUT INTO THOSE AREA, BUT IT WON'T DO ANYTHING TO

         24   DISLODGE THE WINDOWS MONOPOLY."

         25   Q.  OKAY.  AND DO YOU SEE A COUPLE OF PARAGRAPHS EARLIER
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          1   WHERE THERE IS A DISCUSSION OF ALTERNATIVE OPERATING

          2   SYSTEMS?  DO YOU SEE A PARAGRAPH THAT BEGINS WITH "CASE

          3   DISMISSES THE IDEA THAT AOL" --

          4   A.  YES.

          5   Q.  -- "CAN DEVELOP ALTERNATIVE OPERATING SYSTEMS?"  DO YOU

          6   SEE THAT?

          7   A.  I DO.

          8   Q.  NOW, I DIDN'T ASK YOU WHETHER YOU WERE OF THE OPINION

          9   THAT AOL WOULD BECOME AN OPERATING SYSTEM VENDOR, DID I?

         10   A.  I DON'T THINK SO.

         11   Q.  OKAY.  NOW, DO YOU SEE THE NEXT SENTENCE WHERE IT SAYS,

         12   "THAT IDEA IS BALLYHOOED BY SUN CEO, SCOTT MCNEALY, AND

         13   OTHER COMPUTER ANALYSTS, WHO ENVISION A POST-PC WORLD WHERE

         14   MICROSOFT'S PC-BASED MONOPOLY WILL CRUMBLE OF ITS OWN

         15   WEIGHT?"

         16             DO YOU SEE THAT?

         17   A.  I DO.

         18   Q.  ARE YOU FAMILIAR THAT THAT IS A CONCEPT THAT HAS BEEN

         19   BALLYHOOED BY SUN AND BY OTHER PEOPLE -- EXCUSE ME -- BY

         20   OTHER ANALYSTS IN THIS INDUSTRY?

         21   A.  I DON'T KNOW ABOUT THE OTHER ANALYSTS.  SUN HAS, FOR A

         22   LONG TIME, BEEN THE PRINCIPAL PROPONENT OF JAVA AS A WAY TO

         23   UNLOCK THE WORLD, IN EFFECT, AND IT WOULD BE QUITE

         24   SURPRISING IF THEY DIDN'T STILL BELIEVE THAT THAT WAS GOING

         25   TO HAPPEN OR MIGHT HAPPEN.
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          1   Q.  COULD YOU TURN TO PARAGRAPH 32 OF YOUR TESTIMONY.

          2             THE COURT HAS NO FURTHER QUESTIONS ON THE

          3   DOCUMENT?

          4             THE COURT:  NO, I DON'T.  I TAKE IT THERE ARE NO

          5   PLANS ON THE PART OF EITHER PARTY TO CALL MR. CASE, IS THAT

          6   CORRECT, OR THAT HAS NOT BEEN DECIDED?

          7             MR. WARDEN:  NOT AT THIS TIME, YOUR HONOR, BUT WE

          8   EACH HAVE REBUTTALS.

          9             THE COURT:  I UNDERSTAND.

         10             MR. WARDEN:  AND WE, OF COURSE, ARE CONTINUING TO

         11   DISCUSS WITH MR. MALONE AND HIS COLLEAGUES OUR PENDING

         12   DISCOVERY REQUESTS THAT YOU SUGGESTED WE ATTEMPT TO WORK

         13   OUT.

         14             THE COURT:  OKAY.

         15             MR. WARDEN:  THANK YOU.

         16             THE WITNESS:  I AM SORRY.  WHICH PARAGRAPH?

         17   BY MR. LACOVARA:

         18   Q.  PARAGRAPH 32, SIR, IN WHICH YOU STATE, "A LARGE SHARE OF

         19   A PROPERLY DEFINED MARKET IS AN INDICATION OF A FIRM'S

         20   ABILITY SUCCESSFULLY TO RAISE PRICE."

         21             DO YOU SEE THAT?

         22   A.  YES.

         23   Q.  HAVE YOU EVER TAKEN A CONTRARY POSITION IN ANY OF YOUR

         24   WRITINGS, SPEECHES, SEMINAR PRESENTATIONS, ET CETERA?

         25   A.  I DON'T THINK SO, BUT I CALL YOUR ATTENTION TO THE WORD
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          1   "INDICATION."

          2   Q.  OKAY.  AND BY "INDICATION," YOU MEANT -- YOU MEANT THAT

          3   TO BE A QUALIFICATION OF SOME SORT?

          4   A.  YES.  THE POSITION THAT I HAVE GENERALLY TAKEN ON THIS

          5   MATTER IS THAT MARKET SHARE IS, AT BEST, A ROUGH INDICATOR

          6   OF MONOPOLY POWER AND A HIGH MARKET SHARE TYPICALLY MAKES

          7   SOMETHING SUITABLE FOR FURTHER INVESTIGATION, BUT YOU CAN'T

          8   PROVE MONOPOLY POWER FROM IT.

          9   Q.  DID YOU READ -- YOU TESTIFIED EARLIER THAT YOU HAD READ

         10   THE DIRECT TESTIMONY AND HAD EITHER ATTENDED OR READ ALL OF

         11   THE CROSS-EXAMINATION OF DR. WARREN-BOULTON, IS THAT

         12   CORRECT?

         13   A.  I DID.

         14   Q.  ARE THERE ANY ASPECTS OF HIS DIRECT OR TESTIMONY ON

         15   CROSS-EXAMINATION WITH WHICH YOU DO NOT AGREE?

         16   A.  WELL, YES AND NO.  I AGREE GENERALLY WITH ALL HIS

         17   CONCLUSIONS.  I DO NOT AGREE WITH THE METHODOLOGY -- ONE

         18   PARTICULAR PIECE OF METHODOLOGY THAT HE USED TO REACH ONE OF

         19   THE CONCLUSIONS.

         20   Q.  CAN YOU TELL ME THE ASPECT OF HIS METHODOLOGY WITH WHICH

         21   YOU DISAGREE --

         22   A.  OH, YES.

         23   Q.  -- OR THE PORTION OF HIS METHODOLOGY?

         24   A.  YES, AND I WILL.

         25             IN THE FIRST PLACE, I AGREE WITH THE PROPOSITION

                                                                              50

          1   THAT MICROSOFT HAS MONOPOLY POWER AND THAT MICROSOFT EARNS

          2   MONOPOLY PROFITS.  AND I THINK THERE ARE SEVERAL WAYS TO

          3   REACH THAT CONCLUSION.

          4             DR. WARREN-BOULTON LOOKED AT MICROSOFT'S

          5   PROFITS -- IN PARTICULAR, THEIR PROFIT RATE ON SALES -- AND

          6   ATTEMPTED TO INFER FROM THAT THAT THERE WERE MONOPOLY

          7   PROFITS AND MONOPOLY POWER.  I DO BELIEVE, AS I SAY, THAT

          8   THOSE PROFITS INCLUDE MONOPOLY PROFITS, BUT I AM CERTAINLY

          9   NOT OF THE OPINION THAT ONE CAN START WITH PROFITS AND END

         10   UP WITH A CONCLUSION AS TO MONOPOLY POWER.

         11             I SHOULD SAY THERE IS STILL SOME CONSIDERABLE

         12   CONTROVERSY ABOUT THIS INSIDE THE ECONOMICS PROFESSION,

         13   ALTHOUGH, OF COURSE, I BELIEVE I AM RIGHT.  ECONOMISTS, BY

         14   THE WAY, ALWAYS BELIEVE THEY ARE RIGHT, I SHOULD SAY,

         15   PERHAPS.

         16   Q.  IN FACT, YOU IN YOUR BOOK ON YOUR WORK IN THE IBM CASE

         17   WROTE THAT YOU THOUGHT THAT THE ENTERPRISE -- ENTERPRISES OF

         18   THE SORT THAT DR. WARREN-BOULTON HAD ENGAGED IN WERE TOTALLY

         19   IMPOSSIBLE IN PRACTICE, ISN'T THAT RIGHT, TRYING TO MOVE

         20   FROM ACCOUNTING PROFITS TO MONOPOLY PROFITS?

         21   A.  I DON'T REMEMBER WHETHER I SAID IT IN EXACTLY THOSE

         22   WORDS, BUT I HAVE CERTAINLY SAID THAT IN SUBSTANCE, NOT ONLY

         23   THERE BUT IN SEVERAL OTHER PLACES.

         24   Q.  IS THAT THE ONLY RESPECT IN WHICH YOU DISAGREE WITH

         25   DR. WARREN-BOULTON'S METHODOLOGY?
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          1   A.  THAT IS THE ONE THAT STANDS OUT, AND THAT'S THE ONE I

          2   CONSIDER IMPORTANT.  I DO NOT REMEMBER IN DETAIL WHAT HE

          3   SAID ABOUT MARKET SHARE.

          4   Q.  OKAY.  IF YOU WOULD LOOK AT PARAGRAPH 39, PLEASE, IN

          5   WHICH YOU DISCUSS BARRIERS TO ENTRY -- THE CONCEPT OF A

          6   BARRIER TO ENTRY --

          7   A.  OKAY.

          8   Q.  ACTUALLY, I AM NOT GOING TO ASK YOU ABOUT ANY SPECIFIC

          9   TEXT IN THAT PARAGRAPH.  IF YOU NEED TO REFRESH YOURSELF TO

         10   SEE WHAT YOU HAVE SAID THERE, PLEASE DO.

         11   A.  YES.

         12   Q.  WOULD YOU AGREE WITH ME THAT A BARRIER TO ENTRY CAN

         13   EXIST, FOR THE PURPOSES WITH WHICH WE'RE USING THE PHRASE,

         14   ONLY IF THE ALLEGED BARRIER BOTH ACTUALLY PREVENTS ENTRY AND

         15   IF THE ENTRY THAT IS PREVENTED WOULD HAVE BEEN SOCIALLY

         16   BENEFICIAL?

         17             THE COURT:  WOULD YOU ASK THAT AGAIN?

         18             MR. LACOVARA:  CERTAINLY.

         19   BY MR. LACOVARA:

         20   Q.  IS IT YOUR OPINION, DR. FISHER, THAT SOMETHING CAN BE

         21   CONSIDERED A BARRIER TO ENTRY IN A MEANINGFUL SENSE -- THE

         22   SENSE IN WHICH YOU USED THE TERM IN YOUR TESTIMONY -- ONLY

         23   IF ENTRY IS ACTUALLY PREVENTED AND THE ENTRY PREVENTED WOULD

         24   HAVE SOCIALLY BENEFICIAL?

         25   A.  NO.  I KNOW WHERE THAT IDEA COMES FROM.  IT IS SOMETHING
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          1   I WROTE IN "DIAGNOSING MONOPOLY," BUT I THINK THAT WAS --

          2   AND I KNOW WHERE I GOT IT FROM, TOO -- BUT I THINK THAT THAT

          3   IS NOT REALLY A CORRECT WAY OF DEFINING "BARRIERS TO ENTRY,"

          4   ALTHOUGH IT IS PRETTY CLOSE, AND I THINK YOU WILL FIND THAT

          5   IN ALL LATER WRITINGS FOR THE LAST TWENTY YEARS WHERE I HAVE

          6   TALKED ABOUT THIS, I HAVE DEFINED IT A LITTLE BIT

          7   DIFFERENTLY.

          8   Q.  CAN YOU TELL ME WHAT YOUR PRESENT DEFINITION OF "BARRIER

          9   TO ENTRY" IS?

         10   A.  SURE.  I KNOW THIS IS GOING TO SOUND CIRCULAR.  YOU WILL

         11   HAVE TO BEAR WITH ME FOR A MINUTE.

         12             A BARRIER TO ENTRY HAS TO FIT THE PROPOSITION IN

         13   ECONOMIC ANALYSIS THAT A BARRIER TO ENTRY PERMITS THE

         14   EXERCISE OF MONOPOLY POWER OR PERMITS THE GAINING OF

         15   SUPERNORMAL PROFITS WITHOUT INDUCING ENTRY AND THAT IN THE

         16   ABSENCE OF BARRIERS TO ENTRY, THAT THOSE PROFITS OR THAT

         17   POWER CAN'T BE GAINED.  THEREFORE, ONE WANTS TO SAY THAT A

         18   BARRIER TO ENTRY IS SOMETHING WHICH PERMITS THE FIRMS

         19   ALREADY IN THE INDUSTRY -- THE FIRM OR FIRMS -- I WILL CALL

         20   THESE THE INCUMBENT FIRMS -- PERMITS THE INCUMBENT FIRMS, IF

         21   THEY COLLUDE, TO EARN SUPERNORMAL PROFITS WITHOUT HAVING

         22   THEIR BUSINESS BID AWAY BY THE EXPANSION OF COMPETITORS OR

         23   THE ENTRY OF NEW FIRMS.

         24   Q.  AND THE DEFINITION TO WHICH YOU HAVE JUST TESTIFIED, YOU

         25   REGARD AS CONSISTENT WITH WRITINGS AFTER YOUR WORK, ENTITLED
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          1   "DIAGNOSING MONOPOLY"?

          2   A.  IT'S PRETTY CLOSELY CONSISTENT WITH MY WRITINGS IN

          3   "DIAGNOSING MONOPOLY."  AND, YES, I DO CONSIDER IT TO BE

          4   CONSISTENT -- ENTIRELY CONSISTENT WITH MY WRITINGS SINCE

          5   THEN.

          6   Q.  IS IT YOUR OPINION THAT CAPITAL REQUIREMENTS SHOULD NOT

          7   NECESSARILY BE CONSIDERED BARRIERS TO ENTRY, UNLESS THERE IS

          8   A -- EXCUSE ME -- SHOULD NOT BE CONSIDERED BARRIERS TO

          9   ENTRY, UNLESS THERE IS EVIDENCE THAT INCUMBENTS AND ENTRANTS

         10   HAVE DIFFERENT REQUIREMENTS -- EXCUSE ME -- HAVE DIFFERENT

         11   COSTS?  I APOLOGIZE.

         12   A.  YOU ARE GOING TO MAKE THAT EASY FOR ME WITH THE WORD

         13   "NECESSARILY."

         14             YES, IN SUBSTANCE, BUT YOU HAVE TO BE CAREFUL

         15   ABOUT WHAT IT MEANS ABOUT NOT HAVING DIFFERENT COSTS -- OR

         16   HAVING DIFFERENT COSTS.

         17             I AM NOT SURE WHETHER THIS IS WORTH GOING INTO OR

         18   NOT.  PRESUMABLY I CAN'T GET INTO THE STEEL BUSINESS BECAUSE

         19   NOBODY IN THEIR RIGHT MIND WOULD LEND ME THE MONEY OR EQUITY

         20   FOR ME TO GET INTO THE STEEL BUSINESS, A BUSINESS IN WHICH I

         21   HAVE NO SKILLS AND NO OPPORTUNITY TO MAKE A PROFIT.  THAT IS

         22   NOT A CAPITAL BARRIER TO ENTRY.

         23             A CAPITAL BARRIER TO ENTRY WOULD EXIST ONLY IF --

         24   AND I THINK THIS IS VERY RARE, IF IT EVER OCCURS AT ALL --

         25   ONLY IF, ONCE YOU HAVE ADJUSTED FOR THE RELATIVE RISK OF
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          1   INCUMBENT FIRMS AND ENTERING FIRMS, THE INCUMBENT FIRMS CAN

          2   RAISE MONEY ON A MORE FAVORABLE BASIS THAN ENTERING FIRMS.

          3             NOW, I AM NOT SAYING THAT CAN'T HAPPEN, BUT YOU'D

          4   NEED IMPERFECTION IN THE CAPITAL MARKETS FOR THAT TO HAPPEN.

          5   I DON'T THINK IT IS VERY LIKELY AT ALL.  THAT IS NOT TO SAY

          6   THAT OTHER BARRIERS TO ENTRY MAY NOT PRODUCE AN INABILITY BY

          7   POTENTIAL ENTRANTS --

          8   Q.  TO RAISE CAPITAL?

          9   A.  -- TO RAISE CAPITAL.

         10   Q.  COULD TURN TO PARAGRAPH 42, PLEASE.

         11             IN THIS PARAGRAPH, YOU DISCUSS THE DEGREE TO WHICH

         12   THE NUMBER OF APPLICATIONS THAT ARE WRITTEN FOR AN OPERATING

         13   SYSTEM INTERACTS WITH THE CONCEPT OF NETWORK EFFECTS.  IS

         14   THAT A FAIR SUMMARY, IF INARTFUL.

         15   A.  I WOULD NEVER CHARACTERIZE ANYTHING YOU DO,

         16   MR. LACOVARA, AS INARTFUL, BUT I THINK I LIKE THE WAY I SAID

         17   IT BETTER.

         18   Q.  DO YOU KNOW HOW MANY APPLICATIONS THE AVERAGE P.C. USER

         19   USES?

         20   A.  IT DEPENDS ON HOW YOU DEFINE "APPLICATION."  THERE ARE

         21   CERTAIN APPLICATIONS THAT ARE USED VERY SUBSTANTIALLY, BUT,

         22   IN SOME SENSE, ACCESSING DIFFERENT WEB PAGES CONSTITUTES

         23   APPLICATIONS, IN WHICH CASE IT COULD BE QUITE LARGE.

         24   Q.  IN THE WAY YOU USED "APPLICATION" IN PARAGRAPH 42,

         25   "APPLICATIONS ARE WRITTEN FOR A GIVEN OPERATING SYSTEM," HOW
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          1   MANY APPLICATIONS DOES THE AVERAGE COMPUTER USER USE?

          2   A.  I DON'T KNOW.

          3   Q.  DO YOU KNOW HOW MANY -- DO YOU KNOW WHETHER THERE IS

          4   SOME SUBSET OF APPLICATIONS WHICH COULD SATISFY THE NEEDS OF

          5   NINETY PERCENT OR MORE OF ALL P.C. USERS?

          6   A.  WELL, I DON'T KNOW THAT.  I DO KNOW THAT THERE IS A

          7   SUBSET OF APPLICATIONS THAT ARE USED MUCH MORE HEAVILY THAN

          8   OTHERS.

          9   Q.  AND WHICH ARE THE APPLICATIONS THAT YOU THINK ARE USED

         10   MORE HEAVILY THAN OTHERS?

         11   A.  WORD PROCESSING, FINANCIAL SOFTWARE, AND BROWSING.

         12   Q.  HOW MANY P.C. OPERATING SYSTEMS HAVE APPLICATIONS FOR

         13   ALL OF THE FUNCTIONS YOU JUST DESCRIBED OR HAVE SOFTWARE FOR

         14   ALL THE APPLICATIONS YOU JUST DESCRIBED?

         15   A.  PROBABLY ALL P.C. OPERATING SYSTEMS.

         16   Q.  OKAY.  IS IT YOUR TESTIMONY THAT APPLICATIONS WRITERS

         17   LACK THE INCENTIVE TO WRITE FOR OPERATING SYSTEMS -- EXCUSE

         18   ME -- P.C. OPERATING SYSTEMS, AS YOU USED THE TERM, OTHER

         19   THAN WINDOWS?

         20   A.  NOT QUITE.  IT'S MY TESTIMONY THAT THEY WILL FIRST WRITE

         21   FOR WINDOWS -- WHICH IS LIKELY TO BE MUCH MORE PROFITABLE

         22   FOR THEM THAN WRITING FOR ANYBODY ELSE -- AND THAT THEY MAY

         23   OR MAY NOT FIND THE INCENTIVE TO WRITE FOR OTHER OPERATING

         24   SYSTEMS, SUFFICIENT TO INDUCE THEM TO DO SO.

         25             IF THERE IS AN OPERATING SYSTEM THAT IS USED BY
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          1   RELATIVELY FEW PEOPLE AND IT COSTS A LOT TO WRITE THE

          2   OPERATING SYSTEM -- TO WRITE AN APPLICATION TO THAT

          3   OPERATING SYSTEM, IT IS GOING TO TURN OUT THAT TO DO THAT

          4   PROFITABLY, YOU EITHER HAVE TO CHARGE A VERY HIGH PRICE FOR

          5   THE APPLICATION, IN WHICH CASE PEOPLE MAY NOT BUY IT, OR

          6   YOU'RE GOING TO HAVE TO SELL A LOT, AND THERE WOULDN'T BE A

          7   LOT OF PEOPLE OUT THERE TO BUY IT.

          8   Q.  SO IS IT FAIR TO SAY, GIVEN --

          9   A.  AND --

         10   Q.  I THOUGHT YOU WERE FINISHED.

         11   A.  I WAS GOING TO SAY THERE IS A LOT OF TESTIMONY IN THE

         12   RECORD -- I AM THINKING AT THE MOMENT OF PARTICULARLY

         13   MR. SOYRING -- THAT SOFTWARE DEVELOPERS SIMPLY DON'T WRITE

         14   LOTS OF APPLICATIONS -- I THINK IT IS SOYRING -- DON'T WRITE

         15   LOTS OF APPLICATIONS FOR OTHER OPERATING SYSTEMS BECAUSE

         16   THEY DON'T FIND IT PROFITABLE.

         17   Q.  HOW MANY APPLICATIONS EXIST NOW FOR OS/2?  MR. SOYRING

         18   WORKED FOR IBM, RIGHT?

         19   A.  YES.

         20   Q.  AND THEY PRODUCE OS/2?

         21   A.  THEY DO.

         22   Q.  HOW MANY APPLICATIONS HAVE BEEN WRITTEN FOR OS/2 IN THE

         23   LAST FIVE YEARS?

         24   A.  I DON'T KNOW HOW MANY HAVE BEEN WRITTEN IN THE LAST FIVE

         25   YEARS.
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          1   Q.  HOW MANY APPLICATIONS HAVE BEEN WRITTEN FOR THE MAC OS

          2   IN THE LAST FIVE YEARS?

          3   A.  MORE, BUT I DON'T KNOW.

          4   Q.  HOW MANY APPLICATIONS HAVE BEEN WRITTEN FOR THE VERSIONS

          5   OF UNIX THAT RUN ON DESKTOPS IN THE LAST FIVE YEARS?

          6   A.  I DON'T KNOW.

          7   Q.  OKAY.

          8   A.  I WOULD SUPPOSE IT WAS LESS THAN FOR THE MAC.

          9   Q.  I'M SORRY.  I CAN'T HEAR YOU.

         10   A.  I WOULD SUPPOSE IT WAS LESS THAN FOR THE MAC, BUT I

         11   DON'T KNOW.

         12   Q.  NOW, IS IT A FAIR STATEMENT THAT IN ORDER TO ANALYZE THE

         13   INCENTIVES TO APPLICATIONS WRITERS, AS I THINK YOUR ANSWER A

         14   FEW MOMENTS AGO SUGGESTED, YOU NEED TO KNOW AT LEAST HOW

         15   EXPENSIVE IT IS TO MOVE FROM THE FIRST OPERATING SYSTEM FOR

         16   WHICH THE APPLICATION IS WRITTEN TO THE OTHERS?  ISN'T THAT

         17   TRUE?

         18   A.  NOT QUITE.  IN ORDER TO KNOW THAT THERE IS A PROBLEM OR

         19   THAT THE INCENTIVES ARE CONSIDERABLY LESS TO WRITE FOR OTHER

         20   OPERATING SYSTEMS, YOU ONLY NEED TO KNOW THAT IT IS, IN

         21   FACT, EXPENSIVE.  YOU DON'T NEED TO KNOW HOW EXPENSIVE --

         22   Q.  AND  --

         23   A.  WAIT A MINUTE -- TO PORT APPLICATIONS.  AND, AS I SAY,

         24   THE FACT THAT THIS APPEARS TO BE A PROBLEM IS SUPPORTED BY

         25   THE TESTIMONY OF VARIOUS PEOPLE IN THE BUSINESS.
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          1   Q.  I HAVE NEVER HEARD AN ECONOMIST SAY "EXPENSIVE."  WHAT

          2   DO YOU MEAN BY "EXPENSIVE," NOT "HOW EXPENSIVE"?

          3   A.  YOU NEVER HEARD AN ECONOMIST SAY "EXPENSIVE"?

          4   Q.  NO, SIR.  WHAT DO YOU MEAN BY "YOU ONLY NEED TO KNOW

          5   IT'S EXPENSIVE"?

          6   A.  YOU NEED TO KNOW THAT THERE IS A REALLY NONTRIVIAL COST

          7   OF DOING IT AND THAT THAT IS A FIXED COST THAT DOESN'T

          8   DEPEND UPON THE NUMBER OF PEOPLE TO WHOM YOU SELL IT.

          9   Q.  DO YOU KNOW WHAT COREL IS?

         10   A.  WAIT A SECOND.

         11   Q.  OH, I AM SORRY.  I MISTOOK A PAUSE FOR A PERIOD.

         12   A.  I AM GOOD AT THAT.  I BEG YOUR PARDON.

         13             THE COURT:  YOU TWO HAVE MET BEFORE, HAVEN'T YOU?

         14             THE WITNESS:  YES.  YES.  AND MR. LACOVARA

         15   PREDICTED WE WOULD MEET AGAIN AND, SEE, HE WAS RIGHT.

         16             "EXPENSIVE" HERE WOULD MEAN SOMETHING LIKE THE

         17   FOLLOWING.  THAT IF YOU TOOK THE COST OF WRITING THE

         18   SOFTWARE AND DIVIDED IT BY THE NUMBER OF PEOPLE LIKELY TO

         19   BUY IT -- AND THAT WOULD BE LIMITED BY THE NUMBER OF PEOPLE

         20   WHO HAVE THE OPERATING SYSTEM IN QUESTION -- YOU WOULD COME

         21   OUT WITH A PRICE FOR THE SOFTWARE WHICH WOULD NOT, IF YOU

         22   THOUGHT ABOUT IT, JUSTIFY THE DEMAND.

         23   BY MR. LACOVARA:

         24   Q.  DO YOU KNOW WHAT "COREL" IS?  C-O-R-E-L.

         25   A.  A SOFTWARE DEVELOPER.
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          1   Q.  DO YOU KNOW THEM TO BE THE DEVELOPERS OF THE WORD

          2   PERFECT OFFICE SUITE?

          3   A.  NOW.  ORIGINALLY THAT IS NOVELL.

          4   Q.  CORRECT.  NOW.

          5   A.  YES.

          6   Q.  ARE YOU AWARE THAT COREL ANNOUNCED A FEW WEEKS AGO THAT

          7   IT WAS GOING TO RELEASE A SHRINKWRAPPED VERSION OF ITS WORD

          8   PERFECT SOFTWARE FOR THE LINUX OPERATING SYSTEM?

          9   A.  NO.

         10             MR. LACOVARA:  OKAY.  LET ME JUST INTRODUCE, YOUR

         11   HONOR, DEFENDANT'S EXHIBIT 2092, A COREL PRESS RELEASE,

         12   ENTITLED "COREL WORD PERFECT 8 FOR LINUX, DOWNLOAD NOW

         13   AVAILABLE!  SHRINKWRAPPED PERSONAL EDITION AND SERVER

         14   EDITION FOR LINUX AND UNIX COMING SOON," DATED DECEMBER

         15   17TH, 1998.

         16             MR. BOIES:  NO OBJECTION, YOUR HONOR.

         17             THE COURT:  DEFENDANT'S 2092 IS ADMITTED.

         18                                   (WHEREUPON, DEFENDANT'S

         19                                   EXHIBIT NUMBER 2092 WAS

         20                                   RECEIVED IN EVIDENCE.)

         21   BY MR. LACOVARA:

         22   Q.  DO YOU HAVE AN OPINION, SIR, AS TO WHETHER IT'S

         23   ECONOMICALLY RATIONAL FOR A COMPANY LIKE COREL TO PORT ITS

         24   WORD PERFECT PRODUCT TO AN OPERATING SYSTEM LIKE LINUX?

         25   A.  EVIDENTLY IT IS.
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          1   Q.  IT IS BECAUSE THEY DID IT?

          2   A.  YES.

          3   Q.  OKAY.

          4   Q.  SO YOU WOULD AGREE WITH ME THAT EVEN LARGE SOFTWARE

          5   DEVELOPERS, LIKE COREL, MAY HAVE ECONOMIC INCENTIVES TO

          6   WRITE APPLICATIONS FOR OPERATING SYSTEMS OTHER THAN WINDOWS?

          7   A.  ON OCCASION, CERTAINLY.

          8   Q.  AND IT MAY BE, IN FACT, THAT THEY HAVE AN INCENTIVE TO

          9   WRITE FOR OPERATING SYSTEMS THAT THEY PERCEIVE TO BE

         10   GROWING, CORRECT?

         11   A.  YES.

         12   Q.  OR A HOT OPERATING SYSTEM THAT SEEMS TO BE ATTRACTING

         13   ATTENTION IN THE TRADE PRESS?

         14   A.  I AM NOT SURE ABOUT THAT.  UNLESS THEY THOUGHT THAT THE

         15   OPERATING SYSTEM EITHER WAS NOW LARGE ENOUGH OR WAS GOING TO

         16   GROW, I DON'T THINK THE TRADE PRESS WOULD HAVE MUCH TO DO

         17   WITH IT.

         18   Q.  AM I CORRECT THAT AT THE TIME THAT I TOOK YOUR

         19   DEPOSITION, YOU DIDN'T KNOW WHAT LINUX WAS?

         20   A.  IT HAS BEEN A WHILE.  I DON'T REMEMBER WHETHER I KNEW.

         21   Q.  OKAY.  IS IT A FAIR STATEMENT THAT YOU WEREN'T SURE IT

         22   WAS AN OPERATING SYSTEM?

         23   A.  I DON'T REMEMBER.  YOU WOULD HAVE TO SHOW ME.  I KNOW

         24   WHAT IT IS NOW.  I HAVE A GOT COPY OF IT, FOR ONE THING.

         25   Q.  FAIR ENOUGH.
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          1             DO YOU KNOW WHAT LINUX'S RATE OF GROWTH HAS BEEN

          2   IN THE LAST FEW YEARS?

          3   A.  PERCENTAGE RATE?  IT DOESN'T START WITH A LOT OF PEOPLE.

          4   SO I WOULD IMAGINE IT IS HIGH.  IT IS CERTAINLY STILL VERY,

          5   VERY SMALL.

          6   Q.  HOW MANY USERS DOES LINUX HAVE?

          7   A.  I DON'T KNOW.

          8   Q.  DO YOU KNOW WHAT ORDER OF MAGNITUDE?

          9   A.  AS A PERCENT OF ALL OPERATING SYSTEMS, I'D BE QUITE

         10   SURPRISED, ESPECIALLY IF USED ALONE AS AN OPERATING SYSTEM

         11   ON P.C.'S, IT WAS GREATER THAN ABOUT 5 PERCENT.  AND I

         12   SUSPECT IT'S MUCH SMALLER.

         13   Q.  IN PREPARING TO RENDER THE OPINIONS THAT YOU HAVE

         14   EXPRESSED IN YOUR TESTIMONY, DID YOU STUDY THE TRENDS IN

         15   EITHER THE NUMBER OR TYPE OF APPLICATIONS BEING WRITTEN FOR

         16   ANY OPERATING SYSTEM?

         17   A.  WELL, I CERTAINLY CONSIDERED THE APPLICATIONS THAT ARE

         18   WRITTEN FOR THE MAC, AND I CERTAINLY ALSO CONSIDERED WHAT

         19   WAS KNOWN ABOUT EITHER BE OS OR LINUX, BUT I DON'T KNOW THAT

         20   I SPECIFICALLY -- I DON'T BELIEVE I SPECIFICALLY STUDIED THE

         21   NUMBER OF APPLICATIONS.

         22   Q.  AND TELL ME WHAT IS WAS THAT YOU LEARNED ABOUT THE

         23   APPLICATIONS THAT EXISTED FOR -- BEING WRITTEN FOR LINUX?

         24   A.  LINUX IS PRIMARILY OR WAS PRIMARILY -- AND I THINK STILL

         25   IS -- DESIGNED FOR SERVERS.  I DON'T KNOW -- I MEAN I'VE
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          1   SEEN THE RED HAT BOX.  I OWN A RED HAT BOX.  AND I KNOW THAT

          2   THERE ARE A NUMBER OF SORT OF FAIRLY COMMON APPLICATIONS

          3   THAT ARE WRITTEN FOR LINUX.

          4   Q.  THAT'S THE EXTENT OF YOUR KNOWLEDGE?

          5   A.  IT'S NOT THE EXTENT OF MY KNOWLEDGE ABOUT LINUX.  IT'S

          6   THE EXTENT OF MY KNOWLEDGE ABOUT THE APPLICATIONS WRITTEN

          7   FOR LINUX.

          8   Q.  THAT WAS MY QUESTION.  THE EXTENT OF YOUR KNOWLEDGE OF

          9   THE INQUIRY INTO APPLICATIONS?

         10   A.  YES.

         11   Q.  OKAY.  NOW, IN PARAGRAPH 45, YOU REFER TO MARKET FORCES

         12   AND DEVELOPMENTS THAT YOU SAY -- THAT CAN ERODE MONOPOLY

         13   POWER BASED SOLELY ON NETWORK EFFECTS.  DO YOU SEE THAT?

         14   A.  YES.

         15   Q.  WOULD YOU AGREE WITH ME THAT DEVELOPMENTS IN TECHNOLOGY

         16   CAN ERODE THE MONOPOLY POWER THAT IS BASED SOLELY ON NETWORK

         17   EFFECTS?

         18   A.  CAN?  YES.  I CALL YOUR ATTENTION TO THE WORDS "IN THE

         19   ABSENCE OF ANTI-COMPETITIVE CONDUCT."

         20   Q.  I UNDERSTAND.  AND THAT FAILURE TO INNOVATE COULD ERODE

         21   MARKET POWER THAT IS SOLELY ATTRIBUTABLE TO NETWORK EFFECTS?

         22   A.  FAILURE TO INNOVATE BY WHOM?

         23   Q.  BY THE PERSON WHO --

         24   A.  MICROSOFT?

         25   Q.  YES, BY THE BENEFICIARY OF THE NETWORK EFFECTS.
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          1   A.  IN THE ABSENCE OF ANTI-COMPETITIVE CONDUCT, YES, FAILURE

          2   TO INNOVATE AT ALL COULD EVENTUALLY LEAD TO THAT KIND OF

          3   EROSION.

          4   Q.  AS WELL AS FAILURE TO RESPOND TO THE DEMAND OF

          5   CUSTOMERS, CORRECT?

          6   A.  YES.  BECAUSE MICROSOFT IS A MONOPOLIST DOESN'T MEAN

          7   THAT ITS POWER IS UNLIMITED.

          8   Q.  OKAY.  AS A GENERAL MATTER, DOES THE OVERALL SIZE OF THE

          9   MARKET FIGURE INTO YOUR EVALUATION OF THE STRENGTH OF

         10   NETWORK EFFECTS?

         11   A.  YOU MEAN WHEN I THINK ABOUT NETWORK EFFECTS IN GENERAL

         12   OR IN THIS CASE?

         13   Q.  IN THIS CASE WE'LL START.

         14   A.  LET ME GIVE YOU THE GENERAL ANSWER FIRST AND THEN I'LL

         15   MOVE TO THIS CASE.  IT'S TRICKY.  NETWORK EFFECTS HAVE THE

         16   PROPERTY THAT THE MORE PEOPLE THAT HAVE A PARTICULAR KIND OF

         17   THING THAT WE'RE TALKING ABOUT, THE MORE IT BECOMES

         18   DESIRABLE TO OTHER PEOPLE.  AND THAT CAN WORK IN ONE OF

         19   SEVERAL WAYS.

         20             IF THE MARKET IS SUFFICIENTLY SMALL, THEN NETWORK

         21   EFFECTS ARE LIKELY TO HAVE THE PROPERTY -- I SHOULD THINK

         22   MORE EASILY THE PROPERTY -- THAT ONLY ONE COMPANY HAS.  ON

         23   THE OTHER HAND, IF THE MARKET IS SMALL, THE NETWORK EFFECTS

         24   AREN'T GOING TO BE TERRIBLY STRONG, BECAUSE NOT VERY MANY

         25   PEOPLE WILL HAVE IT.
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          1             IF THE MARKET IS REALLY, REALLY, REALLY, REALLY

          2   BIG, THEN, ON THE ONE HAND, IT IS POSSIBLE -- AS THIS MARKET

          3   IS, THE OPERATING SYSTEMS MARKET -- THEN, ON THE ONE HAND,

          4   IT IS POSSIBLE THAT THERE COULD BE ROOM FOR MORE THAN ONE

          5   COMPANY TO BENEFIT FROM NETWORK EFFECTS -- AND, TO SOME

          6   EXTENT, THAT'S TRUE.  ON THE OTHER HAND, IF THE NETWORK

          7   EFFECTS ARE PARTICULARLY STRONG, THAT DOESN'T NECESSARILY

          8   FOLLOW.  THAT IS, THE FACT THAT AN AWFUL LOT OF PEOPLE HAVE

          9   IT MEANS THAT EVERYBODY IS GOING TO WANT TO HAVE IT.

         10   Q.  WELL, BASED ON THE STUDY YOU'VE PERFORMED IN CONNECTION

         11   WITH YOUR TESTIMONY IN THIS CASE, DO YOU BELIEVE THAT IT IS

         12   EASIER FOR A PLATFORM -- A DEVELOPER OF PLATFORM SOFTWARE TO

         13   CONVINCE AN APPLICATIONS WRITER TO WRITE FOR HIS PLATFORM IF

         14   HE HAS 10 PERCENT OF A MARKET WITH A HUNDRED MILLION USERS

         15   AS OPPOSED TO 10 PERCENT OF A MARKET WITH A MILLION USERS?

         16   A.  OTHER THINGS EQUAL, BY WHICH I MEAN WE'RE TALKING ABOUT

         17   THE SAME TECHNOLOGY AND THE SAME COSTS AND SO FORTH -- THE

         18   ANSWER -- I FORGET WHICH WAY YOU ASKED THE QUESTION, BUT THE

         19   ANSWER IS IT WOULD BE EASIER IN A LARGE MARKET.

         20   Q.  EASIER -- A SMALLER SHARE OF A LARGE MARKET IS EASIER

         21   THAN A SMALLER SHARE OF A SMALL MARKET?

         22   A.  WITH A GIVEN SHARE -- LET'S SAY A GIVEN SMALL SHARE OF A

         23   LARGE MARKET, IT'S EASIER THAN WITH THE SAME SMALL SHARE OF

         24   A SMALL MARKET, YES.

         25   Q.  IN CONNECTION WITH COMING TO YOUR OPINIONS ON HOW PEOPLE
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          1   CAN PERSUADE APPLICATION WRITERS TO WRITE TO THEIR

          2   PLATFORMS, DID YOU ACTUALLY TALK TO ANY PEOPLE WHO DEVELOP

          3   PLATFORM SOFTWARE?

          4   A.  I DIDN'T, BUT MY STAFF DID.

          5   Q.  DID YOU --

          6   A.  WAIT A MINUTE.

          7   Q.  I'M SORRY.

          8   A.  AND, OF COURSE, I'VE READ THE TESTIMONY AND DEPOSITION

          9   OF A NUMBER OF SUCH PEOPLE.

         10   Q.  DID YOU SEE OR DID YOU ATTEMPT TO FIND OUT WHAT

         11   DEVELOPERS OF PLATFORM SOFTWARE SAY AT THEIR DEVELOPER

         12   CONFERENCES?

         13   A.  NO.  I DON'T THINK SO.

         14   Q.  SO YOU DIDN'T GO TO -- OR ASK FOR INFORMATION ABOUT

         15   MAC'S DEVELOPER CONFERENCES, SUN'S DEVELOPER CONFERENCES,

         16   AND NETSCAPE'S DEVELOPER CONFERENCES?

         17   A.  NOT SPECIFICALLY.

         18   Q.  DO YOU KNOW THAT NETSCAPE HAS HELD DEVELOPER

         19   CONFERENCES?

         20   A.  NOT SPECIFICALLY, BUT I WOULD SURPRISED IF THEY DIDN'T.

         21   Q.  OKAY.  DO YOU KNOW ANYTHING THAT THEY SAID ABOUT THE

         22   CONTINUING VITALITY OF THE NETSCAPE PLATFORM AS A PLATFORM

         23   FOR APPLICATIONS?

         24   A.  OH, I'M SURE THEY TOUTED IT AS MUCH AS THEY COULD.

         25   Q.  AND WOULD YOU CREDIT THAT TOUTING, AS YOU SAY IT, OR
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          1   WOULD YOU DISCOUNT IT?

          2   A.  IN THE FIRST PLACE, IF WE'RE TALKING ABOUT IT AS AN

          3   OPERATING SYSTEM PLATFORM --

          4   Q.  THE QUESTION, SIR, WAS AS A PLATFORM --

          5   A.  NO, I UNDERSTAND.  I'M TRYING TO DIVIDE THE ANSWER.  I

          6   DON'T THINK THEY TOUTED IT AS AN OPERATING SYSTEM.  IF THEY

          7   TALKED ABOUT IT AS A MORE GENERAL PLATFORM -- I THINK THERE

          8   WAS AN ATTEMPT TO DO THAT.  THERE WAS A -- THERE WAS

          9   CERTAINLY A FORESEEING OF THE POSSIBILITY THAT IT WOULD

         10   DEVELOP INTO A PLATFORM, BOTH INSIDE NETSCAPE AND ALSO

         11   INSIDE MICROSOFT.  THAT, OBVIOUSLY, HASN'T HAPPENED.

         12   Q.  HOW MANY APPLICATIONS HAVE BEEN WRITTEN FOR THE NETSCAPE

         13   PLATFORM?

         14   A.  I DON'T KNOW.

         15   Q.  HAS ANY APPLICATION EVER BEEN WRITTEN FOR THE NETSCAPE

         16   PLATFORM?

         17   A.  WELL, IF YOU COUNT AS -- YOU MEAN SPECIFICALLY FOR

         18   NETSCAPE PLATFORM?

         19   Q.  YES, SIR.

         20   A.  IT RUNS ON NO OTHER -- I DON'T KNOW THE ANSWER TO THAT.

         21   THERE ARE APPLICATIONS THAT ARE WRITTEN TO RUN WITH THE

         22   NETSCAPE BROWSER, BUT WHETHER THERE ARE APPLICATIONS THAT

         23   RUN WITH THE NETSCAPE BROWSER AND DON'T RUN WITH OTHER

         24   BROWSERS, THAT I DON'T KNOW.

         25   Q.  WHICH APPLICATIONS DO YOU KNOW OF THAT ARE WRITTEN TO
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          1   RUN WITH THE NETSCAPE BROWSER?

          2   A.  AS I SAID BEFORE, VIEWING A WEB PAGE IS AN APPLICATION.

          3   Q.  OTHER THAN VIEWING A WEB PAGE --

          4   A.  SORRY, AND THE APPLETS INSIDE -- THE THINGS THAT CAN BE

          5   INVOKED BY THE USER -- LITTLE PROGRAM PIECES THAT CAN BE

          6   INVOKED BY CLICKING ON SOMETHING WHEN THE BROWSER GETS ON A

          7   WEB PAGE, THAT IS ALSO AN APPLICATION, AND THOSE RUN WITH

          8   THE NETSCAPE BROWSER.

          9   Q.  WHEN YOU'RE TALKING ABOUT SO-CALLED APPLETS, ARE THEY

         10   IDENTICAL TO THE USE OF THE TERM "APPLICATION" IN YOUR

         11   TESTIMONY?

         12             WELL, LET ME WITHDRAW THAT AND ASK IT ANOTHER WAY.

         13             WHEN I SEE THE WORD "APPLICATION" IN YOUR

         14   TESTIMONY, SHOULD I BE THINKING ABOUT APPLETS THAT SCROLL

         15   TEXT OR MAKE ENHANCED COLORS ON WEB PAGES, AS WELL AS THINGS

         16   LIKE WORD PROCESSING SOFTWARE?

         17   A.  THEY ARE IN THE SAME FAMILY.  THEY ARE, OBVIOUSLY, QUITE

         18   DIFFERENT ANIMALS IN THE SAME FAMILY.

         19   Q.  WELL, WHICH ANIMALS WERE YOU TALKING ABOUT WHEN YOU USED

         20   THE WORD "APPLICATION" IN YOUR TESTIMONY?

         21   A.  HERE -- IN THIS SECTION WE'VE BEEN LOOKING AT HERE,

         22   PRIMARILY THE BIGGER APPLICATIONS, NOT THE APPLETS.

         23   Q.  WELL, THINKING ABOUT THE LARGER ANIMALS OF THE FAMILY,

         24   DO YOU KNOW OF ANY OF THOSE SORTS OF APPLICATIONS THAT WAS

         25   EVER WRITTEN TO NETSCAPE'S BROWSING SOFTWARE, EITHER BEFORE
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          1   OR AFTER MICROSOFT ENTERED THE MARKET FOR BROWSING SOFTWARE,

          2   AS YOU DEFINE THE MARKET?

          3   A.  OF COURSE, MICROSOFT ENTERED -- WE'RE TALKING --

          4   MICROSOFT ACTIONS ON THIS MATTER BEGAN AT LEAST AS EARLY AS

          5   EARLY '96.

          6   Q.  AGAIN, IF YOU COULD EITHER MOVE THE MIKE CLOSER -- I'M

          7   HAVING TROUBLE AGAIN, DR. FISHER.

          8   A.  I LEAN BACK.

          9             NO.  I DON'T.

         10   Q.  COULD YOU TURN TO PARAGRAPH 62 OF YOUR TESTIMONY.  YOUR

         11   TESTIMONY IS THAT -- ARE YOU THERE, SIR?

         12   A.  YES.

         13   Q.  YOUR TESTIMONY IS THAT THERE ARE NO REASONABLE

         14   SUBSTITUTES FOR MICROSOFT'S WINDOWS OPERATING SYSTEMS FOR

         15   INTEL COMPATIBLE DESKTOP P.C.'S.

         16   A.  YES.

         17   Q.  FROM THE PERSPECTIVE OF A PROSPECTIVE COMPUTER

         18   PURCHASER, ARE THERE SUBSTITUTES FOR INTEL-COMPATIBLE P.C.'S

         19   WITH THE MICROSOFT -- WITH A MICROSOFT OPERATING SYSTEM?

         20   A.  YES, PRINCIPALLY APPLE.  BUT THAT IS NOT -- LET ME SAY A

         21   COUPLE OF THINGS ABOUT THIS.  IN THE FIRST PLACE, IT DOES

         22   NOT REALLY MATTER TO MY CONCLUSION WHETHER YOU INCLUDE APPLE

         23   IN THE MARKET OR NOT.  IT DOESN'T MATTER AT ALL.

         24             IN THE SECOND PLACE, THE REASON FOR THAT IS THAT

         25   APPLE OBVIOUSLY ISN'T GOING ANYWHERE AS A SUBSTITUTE FOR
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          1   MICROSOFT.  WHEN SOMEBODY BUYS A COMPUTER FOR A FIRST -- IS

          2   A FIRST -- NEW COMPUTER USER -- NOT JUST THE PURCHASER OF A

          3   NEW COMPUTER, BUT SOMEONE WHO'S USING A COMPUTER FOR THE

          4   FIRST TIME, YES, FOR THOSE PEOPLE, THIS IS A -- APPLE IS A

          5   POTENTIAL SUBSTITUTE.

          6   Q.  OKAY.  IN PARAGRAPH 63, WHICH GOES ON FOR THREE PAGES OR

          7   MORE, YOU QUOTE SOME TESTIMONY FROM THE DEPOSITIONS OF

          8   COMPUTER OEM'S.  DO YOU SEE THAT?

          9   A.  I DO.

         10   Q.  DO YOU BELIEVE THAT THE TESTIMONY YOU QUOTED SPEAKS TO

         11   THE POSSIBILITY OF LONG-RUN OR LONG-TERM SUBSTITUTES FOR

         12   MICROSOFT OPERATING SYSTEMS OR MERELY TO SHORT-RUN

         13   SUBSTITUTION?

         14   A.  WELL, I BELIEVE AT MY DEPOSITION, YOU ASKED ME -- OR

         15   SOMEBODY -- NO, THAT'S NOT RIGHT.  YOU ASKED

         16   MR. WARREN-BOULTON, I BELIEVE, WHETHER THESE QUESTIONS ABOUT

         17   ARE THERE SUBSTITUTES FOR WINDOWS REFERRED TO SUBSTITUTES

         18   WITHIN A DAY, AND THEY CERTAINLY DON'T DO THAT.  I BELIEVE

         19   THESE REFER TO WITHIN REASONABLE PERIODS OF TIME.  THE

         20   FORESEEABLE FUTURE.

         21   Q.  AND WHAT DO YOU REGARD AS THE FORESEEABLE FUTURE FOR

         22   PURPOSES OF SUBSTITUTION?

         23   A.  I DO NOT BELIEVE THAT OEM'S WOULD SUBSTITUTE OTHER

         24   OPERATING SYSTEMS FOR MICROSOFT'S WINDOWS OPERATING SYSTEMS

         25   IN FAVOR OF ANYTHING THAT CAN NOW BE SEEN ON THE HORIZON.
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          1   "ON THE HORIZON" MEANS THE NEXT FEW YEARS.

          2   Q.  OKAY.  AND CAN YOU TELL ME WHAT STUDY, OTHER THAN

          3   READING THESE DEPOSITIONS, YOU'VE DONE TO COME TO THAT

          4   CONCLUSION?

          5   A.  WELL, THE TESTIMONY IN THE DEPOSITIONS IS PRETTY UNIFORM

          6   AND PRETTY COMPELLING.  I'VE ALSO CONSIDERED SOME QUESTIONS

          7   OF ECONOMIC ANALYSIS ABOUT THIS, NAMELY, ARE THERE REASONS

          8   WHY THAT'S LIKELY TO BE TRUE AND THE ANALYSIS OF -- OR ARE

          9   THESE JUST THINGS THESE GUYS ARE SAYING?  AND THE ANALYSIS

         10   OF INCREASING RETURNS TO SCALE AND NETWORK EFFECTS SUGGESTS

         11   THAT, YES, THERE IS A GOOD REASON WHY THAT IS LIKELY TO BE

         12   TRUE.

         13             I'VE ALSO CONSIDERED THE QUESTION OF IS IT TRUE

         14   THAT MICROSOFT'S PRICE IS HIGH OR PROFIT-MAXIMIZING?  I'VE

         15   ALSO CONSIDERED THE QUESTION OF WHAT MICROSOFT DOES TO THE

         16   PRICES OF ITS OTHER PRODUCTS WHEN IT INTRODUCES A NEW

         17   SYSTEM.

         18             I'VE ALSO -- THERE IS AT LEAST ONE MORE.  OH, YES.

         19   AND, OF COURSE, I'VE CONSIDERED THE QUESTION OF WHAT

         20   MICROSOFT DOES WHEN A POSSIBLE SUBSTITUTE APPEARS.

         21   Q.  NOW, IS IT A FAIR STATEMENT THAT ALL OF THE TESTIMONY

         22   YOU CITE RELATED -- IN PARAGRAPH 63 -- RELATES EXPLICITLY TO

         23   THE CONSUMER MARKET AND NOT TO THE CORPORATE MARKET?  AND WE

         24   CAN DO THEM IN ORDER IF YOU WANT TO GO THROUGH THEM.  WELL,

         25   SHALL WE?  MR. ROMANO, THE FIRST PERSON?
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          1   A.  YES.  JUST A SECOND.  LET ME GET IT IN FRONT OF ME.

          2   Q.  ALL RIGHT.

          3             WELL, LET ME ASK YOU A QUESTION.  FROM YOUR

          4   TESTIMONY, IT REPRESENTS THAT HE WORKS WITH THE PAVILLION

          5   LINE OF PERSONAL COMPUTERS.  IS IT YOUR UNDERSTANDING THAT

          6   THE PAVILLION LINE IS A CONSUMER P.C. LINE?

          7   A.  YES, IT IS.

          8   Q.  OKAY.  MR. BROWN FROM GATEWAY.  DO YOU SEE HIS

          9   TESTIMONY?

         10   A.  I DO, BUT I WISH YOU'D WAIT UNTIL I GET THE WHOLE THING

         11   IN FRONT OF ME.

         12   Q.  I CERTAINLY CAN.

         13             AND JUST SO THE RECORD IS CLEAR, YOU CITE

         14   MR. VON HOLLE AND MR. BROWN FROM GATEWAY, AND YOU REFER IN

         15   YOUR TESTIMONY TO THE, QUOTE, MARKET GATEWAY SERVES.  AND MY

         16   QUESTION TO YOU, SIR, WILL BE WHAT MARKET IS THAT?

         17   A.  WELL, BROWN IS TALKING ABOUT SYSTEMS SHIPPED TO

         18   CONSUMERS.

         19   Q.  YES.  AND VON HOLLE?

         20   A.  I HAVE TO LOOK.  HE DOESN'T SAY, THAT I CAN FIND.

         21   Q.  OKAY.  IS IT YOUR UNDERSTANDING THAT GATEWAY IS A

         22   CONSUMER-ORIENTED P.C. MANUFACTURER?

         23   A.  I KNOW THAT THEY PRODUCE A LINE OF P.C.'S FOR CONSUMERS.

         24   I DON'T KNOW THE EXTENT TO WHICH THEY ALSO PRODUCE LINES FOR

         25   BUSINESS.
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          1   Q.  AND IF YOU WANT TO LOOK AT THE TESTIMONY, LOOK AT

          2   MR. SANTOS' TESTIMONY.  HE'S THE NEXT PERSON YOU CITE.

          3   AND, SPECIFICALLY, I DIRECT YOUR ATTENTION TO THE ELLIPSIS

          4   IN THE MIDDLE OF THE QUOTATION THAT YOU PUT ON THE PAGE --

          5   A.  HOLD ON A SECOND.

          6   Q.  -- AND ASK YOU WHETHER CONTAINED IN THAT ELLIPSIS IS

          7   MR. SANTOS' CLARIFICATION THAT HE'S TALKING ABOUT THE

          8   CONSUMER BUSINESS?

          9   A.  IT LOOKS THAT WAY.

         10   Q.  OKAY.  CAN I ASK WHY YOU DID NOT INCLUDE THE TESTIMONY

         11   THAT MAKES IT CLEAR TO THE READER THAT YOU'RE TALKING ABOUT

         12   THE CONSUMER BUSINESS -- EXCUSE ME -- THAT MR. SANTOS WAS

         13   TESTIFYING ABOUT THE CONSUMER MARKETPLACE?

         14   A.  IT DIDN'T OCCUR TO ME THAT WAS PARTICULARLY IMPORTANT

         15   AND IT DOESN'T NOW.

         16   Q.  WELL, DID YOU READ ANY TESTIMONY FROM OEM'S WHO SAY THAT

         17   IN THE CORPORATE MARKETPLACE, THE WORLD IS MUCH DIFFERENT

         18   AND THAT THEY WILL AND DO LOAD ANY SOFTWARE -- ANY OPERATING

         19   SYSTEM SOFTWARE THAT THE CLIENT -- THAT THE CUSTOMER

         20   REQUESTS?

         21             DO YOU REMEMBER SEEING SUCH TESTIMONY?

         22   A.  I DON'T THINK THAT'S QUITE RIGHT, ACTUALLY.

         23   Q.  YOU DON'T THINK THAT'S WHAT PEOPLE DO IN THE

         24   MARKETPLACE?

         25   A.  IT IS TRUE THAT BUSINESSES CAN REQUEST VARIOUS KINDS OF
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          1   CUSTOMIZED SOFTWARE AND THAT CORPORATIONS WILL LOAD IT, BUT

          2   I DON'T BELIEVE THAT BY AND LARGE THAT MEANS THAT THEY DON'T

          3   LOAD WINDOWS IN MUCH THE SAME WAY.  THEY DO.

          4   Q.  MY QUESTION TO YOU IS, IS IT YOUR UNDERSTANDING THAT

          5   P.C. OEM'S ROUTINELY SHIP OPERATING SYSTEM SOFTWARE, OTHER

          6   THAN WINDOWS, TO CORPORATE CUSTOMERS AT THE DEMAND OF THOSE

          7   CUSTOMERS?

          8   A.  IF "ROUTINELY" IS SUPPOSED TO MODIFY THE SENTENCE, SHIP

          9   OPERATING SYSTEMS OTHER THAN WINDOWS, THE ANSWER TO THAT IS

         10   NO.  IF IT'S SUPPOSED TO MODIFY WOULD THEY DO THAT IF THE

         11   CUSTOMER REQUESTED IT, THE ANSWER -- I'M LESS CERTAIN OF

         12   THAT -- THE ANSWER IS PROBABLY THEY WOULD.

         13             BUT, OF COURSE, IT'S ALSO TRUE -- ALL THESE

         14   CUSTOMERS -- ALL THE PEOPLE WHO ARE TESTIFYING ABOUT

         15   CONSUMER THINGS ARE SAYING THEY SHIP WINDOWS BECAUSE THAT'S

         16   WHAT THE CONSUMER DEMANDS.  THERE'S NO DISPUTE ABOUT THAT.

         17   Q.  OKAY.  DO YOU REGARD THE ECONOMICS -- EXCUSE ME -- DO

         18   YOU REGARD THE MARKET PRACTICES ABOUT WHICH YOU'VE TESTIFIED

         19   AS BEING DIFFERENT IN THE CORPORATE MARKET THAN THE CONSUMER

         20   MARKET?

         21   A.  NO, BUT THAT DOESN'T HAVE ANYTHING TO DO WITH WHAT WE'RE

         22   TALKING ABOUT.

         23   Q.  LET ME ASK YOU A FEW FOUNDATION QUESTIONS; MAYBE WE CAN

         24   GET THERE.  DO YOU KNOW WHAT A SYSTEM INTEGRATOR IS?

         25   A.  I HAVE AN UNDERSTANDING OF WHAT I THINK THE TERM MEANS.
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          1   Q.  IN THE SOFTWARE MARKET?  EXCUSE ME -- IN THE COMPUTER

          2   MARKET, GENERALLY?

          3   A.  I WAS ABOUT TO SAY, IF IT'S JUST THE SOFTWARE MARKET,

          4   THEN I DON'T KNOW WHAT WE'RE TALKING ABOUT.

          5   Q.  IN THE COMPUTER INDUSTRY, WHAT IS A SYSTEM INTEGRATOR?

          6   A.  MY UNDERSTANDING, ALTHOUGH I HAVEN'T LOOKED AT THIS

          7   RECENTLY, IS THAT A SYSTEM INTEGRATOR WOULD BE SOMEBODY WHO

          8   TAKES DIFFERENT KINDS OF HARDWARE -- AND POSSIBLY

          9   SOFTWARE -- AND COMBINES THEM INTO A SYSTEM FOR THE

         10   CONSUMER -- FOR THE USER.

         11   Q.  AND WHAT IS A VALUE-ADDED RESELLER?

         12   A.  A VALUE-ADDED RESELLER IS SOMEBODY WHO TAKES SOMEONE

         13   ELSE'S PRODUCT, ADDS SOME THINGS OF ITS OWN AND THEN RESELLS

         14   IT.

         15   Q.  AND WHAT PERCENTAGE OF CORPORATE OR ENTERPRISE USERS OF

         16   P.C.'S IN THIS COUNTRY ACTUALLY ACQUIRE A PRODUCT THROUGH A

         17   SYSTEM INTEGRATOR OR A VALUE-ADDED RESELLER?

         18   A.  I DON'T KNOW.

         19   Q.  AND WHAT PERCENTAGE OF PRODUCTS ACQUIRED THROUGH THAT

         20   CHANNEL HAVE CUSTOMIZED SOFTWARE, INCLUDING CUSTOMIZED

         21   DESKTOPS?

         22   A.  YOU UNDERSTAND THAT'S NOT THE SAME AS WHICH ONE OF THEM

         23   HAVE WINDOWS.

         24   Q.  I KNOW.  BUT IT'S THE QUESTION I CHOSE TO ASK AT THIS

         25   MOMENT.
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          1   A.  I UNDERSTAND --

          2   Q.  COULD YOU ANSWER THAT QUESTION?

          3   A.  -- BUT IT HAD THE IMPLICATION THAT IT HAD SOMETHING TO

          4   DO WITH THE PREVIOUS LINE.

          5             I DON'T KNOW WHAT PROPORTION HAVE CUSTOMIZED

          6   DESKTOPS.

          7   Q.  DID YOU SEEK TO INQUIRE AS TO WHAT HAPPENS IN THE

          8   MARKETPLACE -- IN THE CORPORATE MARKETPLACE SPECIFICALLY --

          9   WITH WHAT DESKTOPS LOOK LIKE AND WHAT SOFTWARE CORPORATE

         10   USERS ACTUALLY HAVE OR HAVE ACCESS TO ON THEIR DESKTOPS?

         11   A.  WELL, I HAVE SOME INFORMATION ABOUT THAT, YES.

         12   Q.  AND YOU HAVE INFORMATION -- TELL ME WHAT INFORMATION YOU

         13   HAVE.

         14   A.  I KNOW THAT THERE ARE CORPORATE CUSTOMERS WHO DO NOT

         15   WISH TO HAVE A BROWSER ON THE DESKTOP.  I KNOW THAT THERE

         16   ARE CORPORATE CUSTOMERS WHO DO NOT WISH TO STANDARDIZE ON

         17   INTERNET EXPLORER, BUT FEEL THAT THEY HAVE NO CHOICE.

         18   Q.  ISN'T IT TRUE THAT ANY CORPORATE CUSTOMER CAN USE A

         19   SYSTEM INTEGRATOR TO REMOVE INTERNET EXPLORER FROM THE

         20   DESKTOP AND THAT THOUSANDS AND THOUSANDS OF ENTERPRISE USERS

         21   DO THAT?

         22   A.  I DON'T BELIEVE THAT THE SECOND STATEMENT IS TRUE.

         23   Q.  YOU DON'T BELIEVE.  WHAT STUDY HAVE YOU MADE?

         24   A.  THOUSANDS AND THOUSANDS SEEMS AWFULLY HIGH.

         25   Q.  I SEE.  WHAT'S ON YOUR COMPUTER AT M.I.T.?
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          1   A.  MY PERSONAL COMPUTER?

          2   Q.  YES.

          3   A.  HANG ON.  I'VE GOT THREE DIFFERENT COMPUTERS TO THINK

          4   ABOUT.  I HAVE TO THINK ABOUT WHAT'S ON THAT ONE.

          5   Q.  LET ME WITHDRAW THE QUESTION AND ASK A SPECIFIC

          6   QUESTION.  A PERSONAL COMPUTER THAT IS CONNECTED TO M.I.T.'S

          7   NETWORK.

          8   A.  YES.

          9   Q.  WHAT IS ON THAT COMPUTER -- THE DESKTOP OF THAT

         10   COMPUTER?

         11   A.  A LOT OF ICONS.  DO YOU WANT TO KNOW WHICH BROWSER IT IS

         12   OR --

         13   Q.  TELL ME WHICH BROWSERS ARE ON THAT DESKTOP.

         14   A.  NETSCAPE NAVIGATOR GOLD, I THINK, IS CERTAINLY ON IT.  I

         15   DO NOT BELIEVE IE IS ON IT.

         16   Q.  OKAY.  AND HOW DID THAT COME TO BE?

         17   A.  THIS IS A WINDOWS 95 SYSTEM.  IT WAS ACQUIRED, I

         18   BELIEVE, BEFORE -- FAIRLY EARLY.  IT IS NOT A VERY NEW

         19   COMPUTER AND IT MAY PERFECTLY -- AND IT'S WHATEVER M.I.T.

         20   DECIDED TO PUT ON IT.

         21   Q.  AND IT WAS ACQUIRED THROUGH A SYSTEM INTEGRATOR, WASN'T

         22   IT?

         23   A.  I DON'T KNOW.

         24   Q.  AND YOUR I.T. PEOPLE CUSTOMIZED THE SOFTWARE AS THEY

         25   THOUGHT THE PROFESSIONALS AND OTHERS AT M.I.T. WOULD WANT IT
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          1   TO BE; ISN'T THAT RIGHT?

          2   A.  YES, AND THEY WERE WRONG.

          3   Q.  BUT NO CHOICE THAT THE SYSTEM --

          4   A.  I ASSURE YOU THERE WERE REAL PROBLEMS WITH THAT.

          5   Q.  BUT NO CHOICE THAT YOUR SYSTEM -- YOUR I.T. DEPARTMENT,

          6   OR THE SYSTEM INTEGRATOR THEY HIRED, WAS CONSTRAINED BY

          7   MICROSOFT IN ANY WAY; ISN'T THAT TRUE?

          8   A.  I DON'T KNOW WHETHER THAT WAS TRUE OR NOT, BECAUSE ONE

          9   OF THE QUESTIONS THAT WOULD HAVE BEEN AT ISSUE -- AND I

         10   DON'T KNOW WHAT THE ANSWER TO THIS IS -- WAS WHETHER, FOR

         11   INSTANCE, IE WAS ALREADY ON THERE AND THEY HAD TO GO TO SOME

         12   DIFFICULTY TO REMOVE IT.

         13   Q.  LOOK AT PARAGRAPH 72, PLEASE.  YOUR TESTIMONY IS THAT

         14   "MICROSOFT DOES NOT APPEAR TO CONSIDER OTHER OPERATING

         15   SYSTEM VENDORS AS A MATERIAL CONSTRAINT ON ITS PRICING OF

         16   THE WINDOWS OPERATING SYSTEM."  AND FOR THAT YOU CITE SOME

         17   TESTIMONY FROM MR. KEMPIN; IS THAT CORRECT?

         18   A.  YES.

         19   Q.  AND WHAT DO YOU UNDERSTAND MR. KEMPIN'S JOB TO BE?

         20   A.  IT'S EASIER TO LOOK IT UP THAN IT IS FOR ME TO TRY TO

         21   REMEMBER.

         22   Q.  WHENEVER I ASK YOU ABOUT A MICROSOFT PERSON, IF YOU WANT

         23   TO USE YOUR CHART OR THE DEPOSITION, PLEASE DO.

         24   A.  HE'S SENIOR VICE-PRESIDENT OF OEM UNIT IN THE INTERNET

         25   CUSTOMER UNIT.

                                                                              78

          1   Q.  DO YOU HAVE HIS DEPOSITION HANDY OR WOULD YOU LIKE A

          2   COPY OF IT?

          3   A.  I CERTAINLY HAVE AT LEAST THOSE PAGES THAT ARE CITED IN

          4   THIS PARAGRAPH.

          5   Q.  I CAN EITHER HAND YOU ONE OR YOU CAN -- I'M GOING TO ASK

          6   YOU A QUESTION ABOUT THE TESTIMONY YOU CITE.  IF IT'S EASIER

          7   FOR ME TO HAND IT TO YOU, I CAN CERTAINLY DO THAT.

          8   A.  NO, THAT'S OKAY.  I CAN GET IT.

          9   Q.  ALL RIGHT.  YOUR TESTIMONY IS THAT HE DIDN'T TAKE INTO

         10   ACCOUNT OTHER OPERATING SYSTEM VENDORS.

         11   A.  I WOULD PREFER YOU WAIT FOR ME TO GET IT, THOUGH.

         12   Q.  LET ME GET THE QUESTION OUT; WE CAN MOVE THIS ALONG.

         13             THE COURT:  WAIT UNTIL HE GETS THE TESTIMONY; THEN

         14   PUT YOUR QUESTION.

         15             THE WITNESS:  OKAY.

         16   BY MR. LACOVARA:

         17   Q.  NOW, MR. KEMPIN TESTIFIES ABOUT WHAT HE DID CONSIDER IN

         18   SETTING PRICES FOR WINDOWS 98.  AND IS IT A FAIR STATEMENT

         19   OF HIS TESTIMONY AT THE PAGES YOU CITE, 75 THROUGH 78, THAT

         20   HE SAYS HE LOOKED AT WINDOWS 95 PRICING TO DETERMINE WHAT

         21   THE PRICE FOR WINDOWS 98 SHOULD BE?

         22   A.  YES.

         23   Q.  AND IF WINDOWS 95 PRICING HAD TAKEN INTO ACCOUNT ANY

         24   CONSTRAINTS IMPOSED BY OTHER OPERATING SYSTEM VENDORS, IT

         25   WOULD BE THE CASE THAT, AT LEAST TO SOME EXTENT, THE

                                                                              79

          1   WINDOWS 98 PRICING, IF IT WAS BASED ON 95 PRICING, WOULD

          2   TAKE THOSE SAME CONSTRAINTS INTO ACCOUNT; ISN'T THAT TRUE?

          3   A.  WELL, YOU MIGHT THINK THAT, BUT THERE ARE AT LEAST TWO

          4   REASONS TO SUPPOSE THAT IT'S NOT TRUE.  IN THE FIRST PLACE,

          5   WHATEVER THE CONSTRAINTS WERE IN 95, WHEN WINDOWS 95 WAS

          6   PRICED, IT'S A DIFFERENT WORLD IN 98 -- IT MAY BE A

          7   DIFFERENT WORLD IN 98.

          8             AND THERE IS A SECOND REASON, AND I HAVE A SLIGHT

          9   PROBLEM WITH THIS ONE.  IT'S A TECHNICAL PROBLEM.  I KNOW

         10   SOME THINGS ABOUT MICROSOFT'S RECENT PRICING OF 98 AND 95,

         11   AND I UNDERSTAND THAT YOU WANT THEM TO BE UNDER SEAL, AND I

         12   DON'T WANT TO VIOLATE THAT.

         13   Q.  LET US DEFER AND MOVE ON TO PARAGRAPH 76, IN WHICH YOU

         14   OBSERVE THAT NEW COMPUTERS ARE BOUGHT, QUOTE, "LARGELY TO

         15   TAKE ADVANTAGE OF DEVELOPMENTS IN HARDWARE OR SOFTWARE."

         16   AND YOUR BASIS FOR THAT STATEMENT IS?

         17   A.  HANG ON.

         18   Q.  I'M SORRY.

         19   A.  I THINK THERE ARE AT LEAST TWO BASES.  ONE IS SORT OF

         20   COMMON EXPERIENCE THAT PEOPLE CHANGE COMPUTERS WHEN HARDWARE

         21   CHANGES.

         22             AND THE SECOND IS I HAVE SEEN DATA SUGGESTING

         23   THAT, FOR INSTANCE, IN THE SALES OF WINDOWS 98 -- AND I

         24   BELIEVE -- I'M USING THIS ONLY AS AN EXAMPLE.  IN THE SALES

         25   OF WINDOWS 98, THERE ARE A SUBSTANTIAL NUMBER OF UPGRADES
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          1   SOLD AT RETAIL IN THE EARLY PERIOD OF THE RELEASE, BUT AS I

          2   RECALL, ONLY ABOUT 25 PERCENT OF THE COPIES OF WINDOWS 98

          3   WILL GO OUT THAT WAY.  AND THAT PERCENTAGE CERTAINLY GOES

          4   DOWN AS TIME GOES ON.  NOW, SINCE THE REST OF THE MARKET

          5   MUST BE GOING, MOSTLY, IF NOT EXCLUSIVELY, THROUGH THE

          6   PURCHASES OF NEW COMPUTERS, THAT'S A FAIR INFERENCE.

          7   Q.  NOW, WOULD YOU INCLUDE THE HARDWARE AND SOFTWARE

          8   NECESSARY TO GET CONNECTED TO THE INTERNET AS AN EXAMPLE OF

          9   THE SORTS OF IMPROVEMENTS THAT COULD SPUR DEMAND FOR NEW

         10   COMPUTERS?

         11   A.  YES.

         12   Q.  AND IT IS YOUR OPINION THAT IN THE P.C. MARKET --

         13   A.  ALTHOUGH -- SORRY.  IT IS -- LET'S JUST LEAVE IT ALONE.

         14   YES.  YES, I BELIEVE IT IS TRUE THAT THE ABILITY TO GET

         15   CONNECTED TO THE INTERNET IS SOMETHING THAT INCREASES THE

         16   DEMAND FOR PERSONAL COMPUTERS.

         17   Q.  OKAY.  AND YOU BELIEVE THAT COMPUTER -- P.C.'S AND

         18   OPERATING SYSTEMS ARE PRODUCED IN FIXED PROPORTIONS --

         19   EXCUSE ME -- DEMANDED IN FIXED PROPORTIONS?

         20   A.  YES.

         21   Q.  OKAY.  SO IS IT FAIR TO SAY --

         22   A.  WELL -- I AM SORRY.  NO.  THAT'S NOT ACTUALLY QUITE

         23   RIGHT.

         24   Q.  DIDN'T DR. WARREN-BOULTON TESTIFY TO THAT?

         25   A.  I DON'T KNOW WHETHER HE DID OR NOT, BUT IT'S LARGELY
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          1   CORRECT, BUT IT'S NOT TOTALLY CORRECT, SINCE THERE ARE

          2   CERTAIN OPERATING SYSTEMS, SUCH AS OS/2 OR BE OS, THAT ARE

          3   TYPICALLY SHIPPED ON COMPUTERS THAT ALSO CONTAIN WINDOWS

          4   AND, THEREFORE, THEY'RE NOT IN FIXED PROPORTIONS.

          5   Q.  ALL RIGHT.  ARE YOU OF THE OPINION THAT, TO THE EXTENT

          6   THAT INTERNET CONNECTIVITY OR DESIRE FOR INTERNET

          7   CONNECTIVITY SPURS NEW DEMAND FOR P.C.'S, IT ALSO SPURS NEW

          8   DEMAND FOR P.C. OPERATING SYSTEMS?

          9   A.  YES.

         10   Q.  AND I TAKE IT YOU REMAIN OF THE OPINION, AS YOU SAID IN

         11   YOUR TESTIMONY, THAT THE FACT THAT A GIVEN USER HAS AN OLD

         12   OPERATING SYSTEM WILL NOT DO MUCH TO KEEP THAT USER FROM

         13   CHANGING COMPUTERS WHEN HARDWARE OR SOFTWARE ADVANCES AND A

         14   NEW COMPUTER IS REQUIRED TO USE THOSE ADVANCES?  THAT IS

         15   YOUR TESTIMONY AND YOUR OPINION, CORRECT?

         16   A.  YES, ALTHOUGH I DON'T MEAN TO IMPLY THAT THE EXISTENCE

         17   OF THE OLD OPERATING SYSTEM DOESN'T HAVE ANY INFLUENCE AT

         18   ALL.

         19   Q.  DO YOU BELIEVE IT TO BE THE CASE THAT IF MICROSOFT

         20   FAILED TO KEEP UP WITH DEVELOPMENTS IN HARDWARE OR IN OTHER

         21   ASPECTS OF THE SOFTWARE INDUSTRY, USERS, OVER TIME, WOULD

         22   SWITCH AWAY FROM MICROSOFT OPERATING SYSTEMS?

         23   A.  I THINK THEY WOULD BE MORE LIKELY TO SWITCH AWAY THAN IF

         24   MICROSOFT DID KEEP UP, YES.  IT MIGHT TAKE A VERY LONG TIME.

         25   Q.  ISN'T THE HISTORY OF THE P.C. OPERATING SYSTEM SOFTWARE
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          1   MARKET PRECISELY THAT USERS DO SWITCH FROM OPERATING SYSTEMS

          2   OR BETWEEN OPERATING SYSTEMS IF THEY PERCEIVE THERE TO BE A

          3   SIGNIFICANT ADVANTAGE TO A NEW ENTRANT?

          4   A.  WELL, YES, I AM SURE IT'S TRUE THAT USERS WOULD SWITCH

          5   TO AN OPERATING SYSTEM IF THEY PERCEIVED THERE TO BE A

          6   SIGNIFICANT ADVANTAGE.  THE PROBLEM IS THAT BECAUSE OF THE

          7   NETWORK EFFECTS OR WHAT'S SOMETIMES BEEN TERMED THE

          8   APPLICATION'S BARRIER TO ENTRY, USERS ARE NOT VERY LIKELY TO

          9   PERCEIVE THAT IN THE PRESENT CIRCUMSTANCES OF WINDOWS.  AND

         10   MICROSOFT DOES ITS BEST TO SEE THAT THEY WON'T.

         11   Q.  PLEASE TURN TO PARAGRAPH 80.

         12             THE COURT:  I THINK MAYBE WE'LL TAKE OUR NOONTIME

         13   RECESS NOW.

         14             MR. LACOVARA:  CERTAINLY, YOUR HONOR.

         15             THE COURT:  WE WILL RECONVENE AT 2:00.

         16             (WHEREUPON, AT 12:10 P.M., THE ABOVE-ENTITLED

         17   MATTER WAS RECESSED FOR LUNCH.)

         18                     CERTIFICATE OF REPORTER

         19        THIS RECORD IS CERTIFIED BY THE UNDERSIGNED REPORTER TO

         20   BE THE OFFICIAL TRANSCRIPT OF THE PROCEEDINGS INDICATED.

         21                                 ______________________________
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