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Until yesterday, the GNU Public License (“GPL”), which governs most of the Free Software Foundation’s software and many other open source software programs, had never been reviewed in court.  Within the academic community, there has been some speculation as to whether the GPL would be upheld in a court of law.   

Yesterday, the GPL appeared not only to be seen as valid and binding, but was examined in detail in court for the first time.  In a hearing in Courtroom 13 at the US District Court in Boston, Judge Patti Saris heard arguments in the complex dispute between MySQL and NuSphere/Progress, which centered in no small part on the use of open source software said to be governed by the GPL. 

Judge Saris was surprised at how many people had come to her court room to hear the arguments on a motion for a preliminary injunction barring use of the MySQL mark by NuSphere.  She noted the almost religious zeal of the open-source community.  She also noted that both parties came loaded for bear and that MYSQL had flown in David Axmark from Sweden and both parties had expert witnesses prepared to testify.

Judge Saris opened the proceedings by stating that the issues presented by the parties at this stage of the litigation were relatively straightforward legal matters that probably could be dealt with based on the facts - with some minor clarifications - set out in the earlier submitted briefs and without additional expert testimony.  She reminded both parties that the issue under consideration was whether a preliminary injunction on one of two points should be granted and not a full discussion of the merits of the case.

At this hearing, Judge Saris considered whether to grant a preliminary injunction on two issues: NuSphere's use of the MySQL-related trademarks and NuSphere's use of certain code developed by MySQL and governed by the GPL as part of its database-enhancing Gemini product. 

Though she did not issue any orders in court, Judge Saris made clear that she intended to issue a preliminary injunction against NuSphere's use of the marks in question and that she was not going to issue a preliminary injunction in the more complicated matter of the use of the MySQL code and terms the GPL.  The trademark issue (I filed this Trademark application for MySQL) was a fairly straight-forward contract construction discussion, with no cutting edge issues involved.  She started with the presumption that irreparable harm existed, and never moved far off that point. 

The harder issue, and the one on which she will almost certain not rule at this time, is the issue of whether NuSphere's use of the MySQL code under the GPL, and what NuSphere provides to end users pursuant to the GPL.

One particularly interesting point: it did not appear that anyone was arguing that the GPL did not apply or was not a valid license.  Though what Judge Saris said in the proceedings has no value as precedent in other cases, it sounded as though the GPL would be treated as any other license would be in a software context.  

Judge Saris focused primarily on the questions of: 1) whether Gemini constitutes an independent or a derivative work; 2) whether Gemini continues to violate the terms of the GPL through its means of distributing the Gemini software; and 3) whether the harm caused to MySQL met the irreparable harm standard, a necessary hurdle for MySQL to clear in order to get a preliminary injunction at this point.  Experts -- none of whom were permitted to testify today, though Columbia Law School’s Eben Moglen, perhaps among others, was in the room -- had filed what the Judge called "classic book-ends," or perfectly conflicting reports, on some of the core questions, including the issue of the derivative work. 

There is no dispute over whether NuSphere’s Gemini software was built in a manner intended to work with MySQL, nor whether NuSphere distributed copyrighted works developed by MySQL.  The question is whether the manner in which NuSphere developed and distributed its software violated, and possibly continues to violate, the terms of the GPL. 

The GPL grants the right to copy, modify and distribute modifications to the open source software or related work (here, MySQL’s database program), presuming that a series of conditions are met.  Those conditions include a series of notices, the requirement that the whole is licensed at no charge to third parties under the terms of the GPL itself.  Several issues are raised in this case, based on the GPL’s Section 2: whether NuSphere’s Gemini is “derived from the Program or any part thereof,” under the terms of clause 2b, and whether Gemini can rely upon the possible safe harbor afforded by clause 2c.  This portion of the GPL states in part:

“These requirements apply to the modified work as a whole.  If identifiable sections of that work are not derived from the Program, and can be reasonably considered independent and separate works in themselves, then this License, and its terms, do not apply to those sections when you distribute them as separate works.”

MySQL, for its part, prefers to emphasize the paragraph that follows:

“But when you distribute the same sections as part of a whole which is a work based on the Program, the distribution of the whole must be on the terms of this License, whose permissions for other licensees extend to the entire whole, and thus to each and every part regardless of who wrote it.”

In seeking to sort through these questions, much of Judge Saris’ questioning surrounded whether Gemini could operate without MySQL (as distributed, MySQL contends, it cannot) and whether or not the two products had been "integrated."  She seemed to be moved by the NuSphere argument that there was no “co-mingling” of the source code and that "linking" to another program did not equate to creation of a derivative work.  She also pushed hard on the questions of whether the distribution clauses of the GPL, found primarily in Section 3, had been violated by NuSphere, though little progress was made on that point by either side. Ultimately, Judge Saris seemed unconvinced that MySQL could show a likelihood of success on the question of irreparable harm. 

All in all, it appears that this federal court considers the GPL to be a valid license, albeit with a somewhat ambiguous clause about the obligations that arise when you distribute code that combines both GPL code with code that was developed independently.  The outcome of this dispute could have enormous implications.  A victory for MySQL would favor what some consider the spirit of the GPL: the notion that code inspired by open source works should stay open source.  A victory for NuSphere, on the other hand, might cut in favor of what some view as the long-term success of the open source movement, by ensuring that those who build off of open source materials can earn a profit.
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