The viability of the GPL and commercial open source licensing:  MySQL and NuSphere

MySQL is an open source database application created by Michael “Monty” Widenius and his colleagues.  Consistent with the tenets of the open source software movement (described above), the source code for MySQL is available to the public and software developers worldwide are encouraged to contribute improvements and additional functionalities.  The MySQL application was commercialized by MySQL AB (a company formerly known as TcX Datakonsult AB) and is now available for free under the terms of the GNU General Public License (“GPL”) or for a licensing fee for those customers wishing to remain unconstrained by the terms of the GPL.  MySQL AB reports that it uses proceeds from commercial licensing to fund continued product development, including reviewing and incorporating contributions to the software submitted by the public.


NuSphere is a subsidiary of publicly-traded Progress Software Corporation, a “conventional” software development company.  NuSphere’s main product is a software tool named Gemini.  Most fundamentally, Gemini is a proprietary “table type” for the MySQL database product.  In essence, it is a component that delivers a greater degree of reliability and error-handling (“row-level locking, robust transaction support and reliable crash recovery”) to users of the MySQL database.  

Conflict between MySQL AB and NuSphere originated with NuSphere’s release of “NuSphere MySQL Advantage,” an application that combines the free MySQL database with NuSphere’s proprietary Gemini functionality.  Section 2(b) of the GPL license for MySQL reads:  “You must cause any work that you distribute or publish, that in whole or in part contains or is derived from [MySQL] or any part thereof, to be licensed as a whole at no charge to all third parties under the terms of this License.”  Section 2 of the license concludes with a safe harbor from this provision, the effect of which the parties dispute.  It reads:  

These requirements apply to the modified work as a whole. If identifiable sections of that work are not derived from the Program, and can be reasonably considered independent and separate works in themselves, then this License, and its terms, do not apply to those sections when you distribute them as separate works. But when you distribute the same sections as part of a whole which is a work based on the Program, the distribution of the whole must be on the terms of this License, whose permissions for other licensees extend to the entire whole, and thus to each and every part regardless of who wrote it. 

Thus, it is not the intent of this section to claim rights or contest your rights to work written entirely by you; rather, the intent is to exercise the right to control the distribution of derivative or collective works based on the Program. 

In addition, mere aggregation of another work not based on the Program with the Program (or with a work based on the Program) on a volume of a storage or distribution medium does not bring the other work under the scope of this License.

The dispute, then, turns on whether NuSphere’s Gemini is a derivative work which can only be distributed under the terms of the GPL or an “independent and separate work” entitled to safe harbor.  A MySQL FAQ on the dispute reports that “[NuSphere MySQL Advantage] contains MySQL under GPL and Gemini.  Gemini is statically linked to the MySQL code.  This means that Gemini needs to be under GPL as well, but is not.”  Naturally, NuSphere maintains that it is in compliance with section 2 of the GPL.


In June of 2000, MySQL AB and NuSphere reached an interim agreement, under the terms of which NuSphere would pay MySQL up to $2.5 million in licensing fees while the parties negotiated a final agreement.  (MySQL reports that NuSphere has paid a total of $312,501 under the interim agreement, with its final payment having been made in September of 2000.)  Approximately one year later, in February of 2001, negotiations of the terms of the final agreement between the parties broke down and NuSphere filed suit against MySQL, alleging breach of contract, tortious interference with third party contracts and relationships and unfair competition.  MySQL responded with a counter suit alleging trademark infringement, breach of the interim agreement, unfair and deceptive trade practices, and – most notably – breach of the GPL license.  MySQL AB promptly moved for a preliminary injunction under its trademark and breach (of the GPL) claims.  In July of 2001, NuSphere published the source code for its Gemini product – in what can only be seen as an act of retreat – and the company has subsequently made representations that it will cease commercial licensing of Gemini (in violation of the GPL).


Nonetheless, it came to be that the viability of the GPL as a binding agreement in the commercial software context could be tested for the first time in court.  Judge Patti Saris of the U.S. District Court for the District of Massachusetts heard MySQL AB’s preliminary injunction motion.  On February 28, 2002, she granted MySQL AB’s motion under its trademark claim (NuSphere’s product, previously referred to as “NuSphere MySQL Advantage” is now simply dubbed Gemini), but denied relief under the breach of the GPL claim, writing:

With respect to the General Public License (“GPL”), MySQL has not demonstrated a substantial likelihood of success on the merits or irreparable harm. Affidavits submitted by the parties' experts raise a factual dispute concerning whether the Gemini program is a derivative or an independent and separate work under GPL P 2. After hearing, MySQL seems to have the better argument here, but the matter is one of fair dispute. Moreover, I am not persuaded based on this record that the release of the Gemini source code in July 2001 didn't cure the breach.

In any event, even if MySQL has shown a likelihood of success on these points, it has not demonstrated that it will suffer any irreparable harm during the pendency of the suit, particularly in light of the sworn statement that all source code for Gemini has been disclosed and the stipulation, given by [NuSphere parent] Progress during the hearing, that the end use license for commercial users will be withdrawn. Finally, because the product line using MySQL is a significant portion of NuSphere's business, Progress has demonstrated that the balance of harms tips in its favor regarding the use of the MySQL program under the GPL.
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Adjudication of MySQL AB’s breach of the GPL license claim will turn on a finding of fact as informed by Saris’s interpretation of the GPL.  The issue has been central to the dispute since its inception: Is NuSphere’s Gemini an integrated product or a “independent and separate work”?  Saris’s order hints that “MySQL seems to have the better argument here.”  


Commentators disagree on which interpretation would be most favorable for the open source software movement.  John Palfrey & Ed Kelly, in an analysis of the preliminary injunction proceedings before Judge Saris, explain:

The outcome of this dispute could have enormous implications.  A victory for MySQL would favor what some consider the spirit of the GPL: the notion that code inspired by open source works should stay open source.  A victory for NuSphere, on the other hand, might cut in favor of what some view as the long-term success of the open source movement, by ensuring that those who build off of open source materials can earn a profit.

(The full text of Palfrey and Kelly’s analysis of the proceedings is available here.)

What remains undisputed by commentators is that Judge Saris’s order, and the larger dispute, represents the achievement of a fundamental milestone for the open source movement.  Judge Saris’s order embodies treatment of the GPL as a valid, binding licensing agreement in the commercial software context.  In fact, NuSphere did not dispute the validity or applicability of the GPL, an additional reason for those behind the open source software movement to claim success.
