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  “Free software may have started as mere software,” explains theorist of the commons David Bollier, “but it has become an existence proof that individual and collective goals, and the marketplace and the commons, are not such distinct arenas” (2009, p. 37). Versions of this statement are now commonplace and there has been a substantial and important literature that has examined the conduits under which Free Software projects have inspired similar endeavors. Less has been said, however, about the cultural dynamics and political conditions under which F/OSS could serve as such a powerful icon, the topic of this short thought piece. 

A central feature of F/OSS has been its political agnosticism, which has facilitated its spread and adoption, allowing it to attain a position where it can perform a political message (Coleman, 2004; Bollier, 2009).  As important is how Free Software production along with similar endeavors, as leading theorist of peer to peer production notes, “run against the grain of some of our most basic Economics 101 intuitions” (Benkler, 2006). Through its visibility and its use by multiple publics, F/OSS thus makes apparent the assumptions that dominate the moral landscape of intellectual property law and mainstream economic theory. An important element here is F/OSS’s transposability, its power to enjoin others to become part of its performance in various ways: through the use of F/OSS artifacts and licenses, participation in projects, reflection of the larger meaning of collaboration, and the reconfigurations of licenses for other non-technological objects. Its most profound political effect has been to devitalize the hegemonic status of IP law and thus to open this arena to reflection and active contestation. The moment that “any set of values, meanings, and material forms comes to be explicitly negotiable” as Jean and John Comaroff note, “its hegemony is threatened” (1992, p. 29).   

To further understand how this domain, in particular, worked to stun so many people into rethinking their assumptions, it is useful to turn to Derrida's insights about linguistic and social concepts and subsequently, law. Derrida has demonstrated that any naturalized proposition (like heterosexuality) or commonsense social fact both presupposes and ultimately propagates what it excludes (Derrida, 1978; see also Butler, 1997; Graeber, 2004). It is just this structural quality that Stallman exploited when he established the first Free Software license, the GNU GPL. What is important to highlight here, is that while mainstream copyright discourse and related IP laws necessarily presuppose their opposition, they lack any meta-pragmatic indication of this presupposition. In fact most of copyright’s recent legal history represents a vehement disavowal, through economic incentive theory, of oppositional entailment of the copyright. The GPL more clearly speaks a meta-pragmatic commentary on its oppositional existence, an awareness even built into its informal name: copyleft, which explicitly indexes its counterpart, “copyright.” 


Noting this asymmetry is crucial if we are to understand how copyleft enacts its political critique. We might even push this further, again with the aid of Derrida, this time using insights developed in “Force of the Law The Mystical Foundation of Authority” (1990). Citing legal philosopher Montaigne, Derrida identifies what he calls the “performative” nature of law, in which law gains its authority by virtue of being sanctioned as law: “[L]aws keep up their good standing,” explains Derrida, “not because they are just, but because they are laws” (1990, p. 937).  By its very definition and constitution, law is endowed with authority, a force nonetheless sustained by the (potential and often invisible) violence of the state. 



One might add that Constitutional laws, like those of the First Amendment and intellectual property provisions, are endowed with even greater authority; for being the foundational laws of nations, they carry with them the extra weight of widespread patriotic respect. Stallman, in the process of creating a legal alternative, bypassed the usual channels (the courts, the judges, and for the most part even lawyers) by which one would normally question or change a law, especially constitutional law. In so doing, he also partially punctured the authority of the law, laying bear the assumption that only institutions of legal authority (the courts, congress) have the right to alter the law. 


The GPL and similar copyleft-like licenses, thus, rupture the naturalized “form” of intellectual property by inverting its ossified and singular logic through the very use of intellectual property. This move is not unlike Marx's inversion of Hegelian idealism, which retained Hegel's dialectical method to repose history not as an expression of the “Absolute Idea” but as humanity's collective creation through labor. Using copyright as its vehicle, the copyleft turns copyright on its head and in the process demystifies copyright's “absolute” theory of economic incentive. 


The formal attributes of this critical politics of defamiliarization should strike a familiar chord with anthropologists, whose work is often conceptualized in terms of a politics of denaturalization. For most of the last century, anthropology has historically unsettled essentialist and universal assumptions about human behavior by contrasting them with those of people from other places (Benedict, 1959; Marcus & Fisher, 1986; Mauss, 1954; Sahlins, 1976). The disciplinary vehicle for this is a work of speech, the narrative of ethnography. What I find interesting is that F/OSS functions as a form of critical ethnography writ large. It exemplifies what Marcus and Fisher (1986) call “defamiliarization by cross-cultural juxtaposition” (1986); in the case of F/OSS, such juxtaposition arises out of a full-blown cultural practice and not a discursive anthropological one. 


   The case of F/OSS also reveals broader insights about what is possible in the current prevailing political atmosphere, especially in the United States where the media and other actors can dismantle, literally in the blink of an eye, the import of a message or politics through spin, insufficient inattention, or spectacle (Kellner, 2003; Postman, 1986). The mass media routinely reduces events to well-established ideological categories (in the United States, this usually is along the lines of liberal vs. conservative, and, since 9/11, patriotic vs. antipatriotic). Alternatively, the media often provides only sound bytes of coverage, excommunicating in depth coverage which is often needed to transform public opinion.


While F/OSS was certainly covered in the news, the media, for the most part, did not reduce it to any simplistic ideological binaries. Indeed, early media reports, for instance, conveyed a similar sense of surprise and wonder held by many individuals, including hackers themselves, over this phenomenon, which we can attribute in part to its temporal novelty.  “It is in the nature of beginning that something new is started,” writes Hannah Arendt, “which cannot be expected from whatever may have happened before. This character of startling unexpectedness is inherent in all beginnings” (1998, p. 157). What Arendt conveys is that because the present is always in the process of becoming, we live in a temporal state with some degree of elasticity that invites an experimental engagement and a critical reflection upon new currents, which is precisely what occurred with F/OSS. Much of the early history of F/OSS demanded a measure of openness on the part of developers and hackers and eventually of other adopters of its legal ideas. Stallman's intentional politics of resistance, however crucial to the viability of software freedom, was incomplete without the participation of social actors also willing to openly experiment and embrace what existed only incipiently. 

  
  To be sure, the mere existence of F/OSS cannot obviate normative argumentation that appeals to universal principles. In some respects we can say that because of the forceful appearance of F/OSS and related practices, a formidable politics has only recently developed, fueled by the rise of technologies like peer-to-peer systems that encourage copying, translation, and reconfiguration. The contemporary politics of IP law exists in a fraught but productive environment that cannot comfortably rely on abstractions, universal principles, or naturalized rationalities but instead must entertain more local, pragmatic stakes and the reality of what people do, can do, or desire to do. 


 Under threat, these principles may clamor for more attention. For example, on the eve of an important Supreme Court deliberation over the legality of peer-to-peer technologies, the New York Times ran an editorial stating their position on IP law by way of arguments couched in a vocabulary of doom, liberal progress, and naturalization: “If their work is suddenly made 'free,' all of society is likely to suffer...The founders wrote copyright protections into the Constitution because they believed that they were necessary for progress” (“When David Steals Goliath’s Music,” 2005).  By invoking the founding fathers and tropes of progress, this message sought to reassert the “authority of the law” precisely when it was most under threat. 


Nonetheless, by virtue of the fact that one can point to a living practice that contradicts arguments based on abstract principles, the latter tend to lose some of their efficacy. On this basis, policy and law can perhaps be more easily channeled away from universal claims and can entertain local, pragmatic stakes and address the reality of what people do, can do, or desire to do.  Since hackers and their artifacts are usually either in legally dubious waters or on the cusp of new legal meaning, hacker practices, such as those of free software, reveal much broader contentious dilemmas over the fate of law and technology. Rendered visible, many scholars and lawyers have already taken the example of F/OSS to argue powerfully for balancing the current system and they do so in the midst of other activists and educators who shore up their own arguments not within the pages of books but by building alternatives.

 A number of other pressing questions about politics are provocatively raised by the example of F/OSS's politics: Must a politics of visibility rely on the circuits of capital to make itself known in a public sense? And is the law a political friend or foe? Can we realistically work outside these channels? If we do, how? And if we work within these channels, are there ways to be flexible about some convictions but be more firm about others, and to secure the vision or values being heralded, as the copyleft does? This of course is the copyleft's most striking element. It allows knowledge to travel and gain new meanings, but since it is protected by a clever legal mechanism from the commodification of dissent (Weiland & Frank, 1997) and other viral corruptions, the knowledge stays intact and accessible, recursively returning to its source, the developer, and user community. I won’t provide answers to these questions, but since they are so strongly suggested by the case of F/OSS, I raise them here for further thought. 
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