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DEFENDANT’S RESPONSE TO PLAINTIFF’S MOTION TO OPPOSE AMENDED COUNTERCLAIM

Defendant respectfully submits this Response to Plaintiff’s Motion to Oppose Amended Counterclaim and states as follows:

INTRODUCTION

The court should rule in favor of the Defendant’s motion for leave to file an amended counterclaim against Plaintiffs. This motion seeks lawful and just restitution for the harms imposed upon the Defendant by Plaintiffs. Plaintiffs’ contention that Defendant’s proposed counterclaim and constitutional challenges have no merit is misguided, and results from a flawed interpretation by Plaintiffs of the law. Furthermore, Plaintiffs’ opposition to Defendant’s motion is a futile attempt to prevent Defendant from seeking redress for the harms which have been visited upon the Defendant, which have resulted from the abusive tactics employed by Plaintiffs.

In contrast to the Plaintiffs’ contention, Defendant’s amended counterclaim alleging abuse of federal process is a lawful, valid claim, which has been neither precluded by the Supreme Court nor First Circuit. Precedent cases have recognized and upheld the claim for federal abuse of process. The principal case relied on by the Plaintiffs, Wheeldin v. Wheeler, 373 U.S. 647 (1963), concerns a different claim, and does not control this case. This case is therefore clearly distinguished from Wheeldin, and Plaintiffs’ interpretation is flawed.

Furthermore, federal courts have the inherent power to regulate and restrict abuses of their process. A federal court need not defer to a state court in ruling on abuse of its own process, and therefore this court has the power to rule on Defendant’s counterclaim.

Defendant has also stated a valid claim for abuse of process under state law.  Defendant has made a strong showing of improper and ulterior purpose by Plaintiffs, specifically the intent to create a harsh example of the Defendant by imposing him to requests for production, depositions, and unremitting process which is entirely at odds with the claims which are litigated by the Plaintiffs. Plaintiffs do not principally intend to litigate the rights of the parties, or even to lawfully deter Defendant’s action through the legal process. Instead, Plaintiffs intend to make an example of the Defendant by prosecuting the law in a manner which violates the Defendant’s constitutional rights and subjects him to harm which is entirely at odds with the actions alleged by Plaintiffs.
ARGUMENT
II. DEFENDANT’S AMENDED COUNTERCLAIM SHOULD BE UPHELD BECAUSE IT LAWFULLY SEEKS REDRESS FOR THE HARMS IMPOSED UPON THE DEFENDANT BY PLAINTIFFS

A. A Claim for Federal Abuse of Process Has Been Upheld by Courts and Is Not Precluded by the Precedents Cited by the Plaintiffs

Contrary to the Plaintiffs’ flawed arguments, a claim for abuse of the federal process has neither been precluded by the Supreme Court nor the First Circuit, and has in fact been recognized by the First Circuit in Nationwide Charters & Conventions, Inc. v. Garber, 254 F. Supp.85 (1966). The Plaintiffs’ arguments result from an incorrect interpretation of case precedent as well as a convenient attempt to overlook important cases which support the Defendant’s claim.

The Plaintiffs’ misguided argument, that a federal abuse of process claim does not exist, derives principally from a flawed interpretation of Wheeldin v. Wheeler, 373 U.S. 647 (1963). In Wheeldin, plaintiff brought suit against an investigator from the House Un-American Activities Committee, who had filled in a blank subpoena without authority and served it on the plaintiff. The Supreme Court interpreted the plaintiff’s claim to allege a claim for unlawful search and seizure under the 4th Amendment, not abuse of federal process. Further, the Court’s narrow holding, limited to the facts of the case, barred a cause of action for abuse of the subpoena power by a federal officer (not a private litigant), specifically in a case where a subpoena was never given coercive effect. These distinctions are important. First of all, Wheeldin did not concern a private litigant, as in this case, but instead a federal officer. In addition, in this case Defendant is counterclaiming in a case which was lawfully brought in federal court, not attempting to file a lawsuit under federal question. Finally, if the Supreme Court had intended to bar any claim for abuse of federal process, it would not have qualified its holding in Wheeldin on the merits, extending it only to cases where the subpoena power was not given effect. In this case, as alleged, the Plaintiffs have repeatedly, and continue to use, the federal process to impose harm upon the Defendant.

In his dissent in Wheeldin, Justice Brennan pointed out the flaws in the majority opinion. First of all, he noted “that the conventional notion of abuse of process assumes that the wrongdoer is a private person who procures the issuance of valid, authorized legal process, albeit with a wrongful intention and for an unjustifiable end.” Id. at 656. This is exactly what has occurred in this case, but not in Wheeldin, where a federal officer procured the issuance of illegal process for an unjustifiable end. Brennan further argues that the court should uphold the claim, because the “contours of [federal] authority and the classification of justifiable and unjustifiable end of congressional process are matters of federal law,” Id. at 660.

This case is further distinguished from precedents cited by Plaintiffs. In this case, a Defendant is lawfully counterclaiming in federal court, whereas in the cases cited by Plaintiffs, the case was either improperly brought in federal court or improperly removed to federal court. In  Fisher v. White, 715 F.Supp. 37 (E.D.N.Y., 1989), cited by the Plaintiffs, a judgment creditor improperly removed a case to federal court, alleging that abuse of federal process was a federal question. The court stated denied the motion, holding that the creditor did not state a federal question. Id. at 39. In this case, however, the Defendant is not seeking to remove the case, because the case was already properly brought by Plaintiffs in federal court under the Copyright Act. The Defendant is merely asking the court to rule on the abuse of its own process, which it has the power to do. Fisher v. White is therefore clearly distinguished.

In Nationwide Charters & Conventions, Inc. v. Garber, 254 F.Supp.85 (1966), the court held that the question of whether or not there has been an abuse of process in a federal court is a federal question within jurisdiction of federal court. In Nationwide Charters, an airline brought an action under the Federal Aviation Act to enjoin defendants from engaging in unauthorized air transportation in violation of the Act. The defendants counterclaimed for abuse of process. In its decision, the court cited several cases which have recognized the claim of abuse of federal process. See Rury v. Gandy, 12 F.2d 620 (E.D.Wash.1926); Eighmy v. Poucher, 83 F.855 (C.C.N.D.N.Y.1898); Hurst v. Cobb, 61 F.1 (C.C.N.D.Texas 1894). The court stated that the federal interest which was implicated is the “essential concern of the federal courts with the integrity of their process, and there is no question that they have broad inherent powers to prevent and redress the abuse of that process.” Finally, the court cautioned that preventing the defendants from bringing their claim in federal court would result in prejudice to them, because the “mischief which might result” if the claim “were held to have arisen under and governed by state law is well illustrated.” Id. at 87. For all of these reasons, the court held that the claim was valid under federal law.

Plaintiffs’ attempts to distinguish Nationwide Charters are without merit. The fact that the case was decided on a motion to remand does not support the Plaintiffs’ contention, because in both cases, the defendant validly raised the claim of abuse of process as a counterclaim. In addition, Nationwide Charters is not in conflict with Wheeldin. While Wheeldin narrowly precludes a cause of action for the unlawful issuing of a subpoena, where the subpoena was not given effect, Nationwide Charters clearly endorses a cause of action for federal abuse of process where the defendants have made a valid showing of unlawful use of court process.

Federal courts have the inherent power to regulate their process. See Tarkowski v. Lake County, 775 F.2d 173, 175 (1983). Courts have held that this power derives from the All Writs Act, which empowers the “Supreme Court and all courts established by Act of Congress [to] issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law.” Green v. Warden, U.S. Penitentiary, 699 F.2d 364, 367 (1983). The intent of the All Writs Act is “to assure the various federal courts that they may have the power to issue any appropriate writs and orders which are auxiliary in nature to aid their respective jurisdiction.” Id. This court has lawful jurisdiction resulting from the Plaintiffs bringing suit in federal court, and this court therefore has the power to regulate the processes which are occurring in its court. Further, this court has a particular interest in preventing the abuse of its legal machinery to bring to bear significant harm to Defendant and hundreds of individuals just like him.

In Green v. Warden, U.S. Penitentiary, Id, a prison warden sought an order preventing a jailed reverend from bringing further frivolous claims. The District Court suggested that the Court of Appeals consider an injunction barring the reverend from further harassing courts in the circuit, which was written and then challenged by the reverend. The court held that the reverend’s track record was “clearly one of blatant abuse of the courts,” and that the requested injunction was necessary in light of the frivolous and malicious nature of the reverend’s pleadings. Similarly, in this case the Plaintiffs have a track record of blatant abuse of the federal process, having used all manner of tactics, including coercive settlement tactics, seeking access to any and all forms of private information held by Defendant, and seeking to disparage the Defendant’s credibility. It is in the power of this court to similarly prevent such actions. It would be  “inconceivable… that a court must subject itself to [such actions] without being able to say at some point that ‘enough is enough.” Id. at 368.
B. Defendant Has Stated a Valid Claim for Abuse of Process Under State Law

The elements of the common-law tort of abuse of process under Massachusetts law are that “(1) process was used; (2) for an ulterior or illegitimate purpose; (3) resulting in damage.” See Millenium Equity Holdings, LLC v. Mahlowitz, 73 Mass.App.Ct. 29, 35 (2008). For there to be an abuse of process, “it must appear that the process was used to accomplish some ulterior purpose for which it was not designed or intended.” Id. at 35. 


Massachusetts courts have recognized three types of process which qualify for the purpose of abuse of process: writs of attachment; the institution and prosecution of a civil action; and the process related to the bringing of criminal charges. Jones v. Brockton Public Markets, Inc., 369 Mass.387, 389-90 (1975). Writs of attachment held to be abusive by Massachusetts courts include causing property which one party has bargained to sell to be maliciously attached to prevent a sale of such property. See Malone v. Belcher, 216 Mass. 209 (1913). Civil actions held to be abusive under state law include “the bringing and prosecution of supplementary proceedings” for the purpose of compelling a debtor, who had fully satisfied his indebtedness, to pay again. Lorusso v. Bloom, 321 Mass.9,10 (1947). 

In this case, the Plaintiffs have used several forms of civil process for an ulterior purpose, resulting in damage to the Defendant. These include, but are not limited to: 
· Seeking to intimidate the Defendant into settling the lawsuit through tactics of intimidation.
· Filing motions to compel production of virtually every digital file created by Defendant, including every compact disc owned by Defendant, regardless of the lack of connection between said files and the Defendant’s alleged infringements.
· Filing motions to compel unlimited imaging of Defendant’s computers, where such imaging would cause substantial prejudice to Defendant despite the lack of a connection between said imaging and the Defendant’s alleged infringements.

· Filing motions to subpoena Tova Tenenbaum regarding items which have no relevance to the cause of action alleged against Defendant.
· Filing motions to compel production of the eMachine computer owned by Arthur and Judith Tenenbaum, which has no connection to the alleged infringements by Defendant.

In conducting the alleged actions, the Plaintiffs do not intend to carry out the purpose for which process is designed, litigating the rights of the parties. If Plaintiffs did so intend, of what use is it to compel production of every compact disc ever owned by Defendant, where the vast majority of these discs have no connection to the alleged infringements of seven songs? The primary purpose is not to prove their alleged claims, but instead to subject the Defendant to a burden which no defendant should lawfully be made to bear. If Plaintiffs intended to litigate the rights of the parties, why subject him in deposition to testifying to questions about his Internet usage, including use of pornography, which have no connection to the alleged infringements? 


If Plaintiffs intended to litigate the rights of the parties, why would they subject Defendant’s relatives to unremitting requests for production and depositions which have no connection to the claims advanced by Plaintiffs? Of what use to Plaintiffs is the eMachine owned by Arthur and Judith Tenenbaum, which has no connection to the alleged infringements? These requests do not intend to litigate the rights of the parties, but instead to threaten, harass, and intimidate the individuals close to Defendant.

Plaintiffs’ ulterior purposes are as follows:

1) To make an example of Defendant, subjecting him to a nightmare which has nothing to do with litigating the rights of the parties:

The Plaintiffs do not intend to do so through lawful litigation, with the aim of winning the case on the merits. The track record of the recording companies, having never won a file-sharing case which has gone to trial, is sufficient evidence of this. Instead, the Plaintiffs intend to make an example of the Defendant through abuse of process which completely disrupts the Defendant’s life and the lives of his close relatives. This ongoing nightmare, which subjects him to ceaseless requests and exposes his most private activities to unremitting examination, has nothing to do with the lawful litigation of the rights of the parties.
2) To compel universities and ISP’s to install filters to prevent file-sharing:

While the well-documented intention of Plaintiffs to compel universities and ISP’s to install filters on the web is not unlawful, making the Defendant collateral damage for this aim is an abuse of legal process. The Defendant’s rights cannot be sacrificed for such an aim. This subjects him, and thousands of other individuals, to punishment in order to advance an aim which has nothing to do with them. Such an aim is sufficient to constitute an ulterior motive for the purpose of establishing a claim for federal abuse of process. 
3) To stem the tide of the Internet by any means necessary, regardless of the legal merit of the claims advanced:

 “While lack of probable cause is not an element of the tort of abuse of process, whether a person has grounds to sue can be highly relevant in assessing whether he had an ulterior purpose.” Millenium Equity Holdings, 73 Mass.App.Ct. at 506. In this case, the insufficient and feeble grounds which the Plaintiffs have to sue, evidenced by the recording companies’ inability to win even one case at trial, despite thousands of lawsuits, testifies to the lack of substance of their legal claims. The case advanced against the Defendant, and countless other cases just like it, are a last-ditch, fruitless attempt to stem the tide of the Internet by any means necessary. Interviewed about the RIAA’s recent decision to halt these lawsuits, Cary Sherman essentially said just that. See RIAA’s Cary Sherman Says Lawsuits Were the Only Option, CNET News, December 19, 2008. Sherman stated that the aims of the RIAA’s lawsuit campaign were the creation of a “digital marketplace,” deterring ISP’s from “making money from piracy,” and “[establishing] the rules for digital music on the Web.” While all are noble aims, these are not valid reasons to subject Defendant and thousands of individuals throughout the country to abusive litigation. Further, the industry’s willingness to substitute filing lawsuits with a “graduated” plan to target file-sharing through ISP’s strongly suggests that there would have been a less destructive and harmful means of achieving the Plaintiffs’ desired ends.

Because the Defendant has made a strong showing of the required elements of his claim for abuse of process under state law, the court should rule in favor of Defendant.

C. Defendant Seeks Affirmative Relief.

Invalidation of Copyright Act (as-applied?)
Protections of criminal law.
D.  Delegation Of Private Enforcement Is Inconsistent With Congress’ Authority.

Argue that Digital Deterrence Act and its prosecution grants excessive and unconstitutional power to Ps, not that private enforcement of copyright is wrong.
E. The Punitive Nature of Statutory Copyright Damages Renders Them Unconstitutionally Excessive and Disproportionate.

Plaintiff asserts that copyright damages need not be proportionate to actual damages, and that the permissible range statutory damages have been considered by Congress and is entitled to deference.  In so asserting, Plaintiff ignores the fact that the essentially punitive nature of statutory copyright damages brings them within the ambit of recent Supreme Court substantive due process jurisprudence, which explicitly links actual damages and the maximum permissible award, and holds that awards exceeding the actual damage by a ratio of more than 10 to 1 are constitutionally suspect.
(a)
Statutory copyright damages are essentially punitive in nature.
The unique nature of statutory copyright damages, coupled with the absence of authorization by the Copyright Act of punitive damage awards, renders statutory copyright damages essentially punitive in nature.  The Supreme Court has clarified the distinction between compensatory and punitive damages, and indicated that damages that go beyond mere compensation and serve a deterrent function are punitive.  See State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416 (2003) (noting that “Compensatory damages are intended to redress the concrete loss that the plaintiff has suffered by reason of the defendant’s wrongful conduct . . . By contrast, punitive damages serve a broader function; they are aimed at deterrence and retribution”) (internal citations omitted); see also Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 424, 432 (indicating that punitive damages are “quasi-criminal” and “intended to punish the defendant and deter future wrongdoing”) (internal citations omitted).  There is no question that the statutory damages under the Copyright Act serve as a punitive penalty, in addition to restitution and reparation, and Plaintiff in fact so concedes.  See Plaintiff’s Opp. To Def.’s Motion For Leave To File Am. Countercl. (hereinafter “Plaintiff’s Opposition,” or “Opposition”), at 18 (acknowledging that “an award of statutory damages serves several purposes – it compensates the plaintiff for the infringement of its copyrights, and it punishes and deters the unlawful conduct,” and collecting cases) (emphasis added).  By its terms, the Copyright Act does not authorize an award of punitive damages, and civil remedies for copyright infringement are limited either to the copyright owner’s actual damages and infringer’s profits, 17 U.S.C. § 504(a)(1), or to statutory damages, § 504(a)(2).  Punitive damages therefore may not be awarded in statutory copyright actions, and statutory damages awards are limited to those authorized by 17 U.S.C. 504(c).  See, e.g., Oboler v. Goldin, 714 F.2d 211, 213 (2d Cir. 1983) (“Punitive damages are not available in statutory copyright infringement actions”); see also Nimmer on Copyright, § 14.02[B] (noting that “it is clear . . . that . . . punitive damages should not be awarded in a statutory copyright infringement action”).  However, the Supreme Court has recognized that an award of copyright statutory damages in fact serves the function of retribution and deterrence that are traditionally accomplished by punitive damages.  See Feltner v. Columbia Pictures Television, Inc., 523 U.S. 340, 352 (holding that under the Copyright Act, “an award of statutory damages may serve purposes . . . such as compensation and punishment”); see also F.W. Woolworth Co. v. Contemporary Arts, 344 U.S. 228, 23 (1952) (holding, in a copyright infringement case, that “[t]he statutory rule, formulated after long experience, not merely compels restitution of profit and reparation for injury but also is designed to discourage wrongful conduct . . . ”) (emphasis added).  Several circuit courts have further clarified this view.  See Cass County Music Co. v. C.H.L.R., Inc., 88 F.3d 635, 643 (8th Cir. 1996) (noting that “it is plain that another role has emerged for statutory damages in copyright infringement cases: that of a punitive sanction on infringers,” and that “statutory damages have evolved and now are intended not only to put the plaintiff in the position he would have been but for the infringement, but also, and arguably preeminently, to punish the defendant) (emphasis added); Fitzgerald Pub. Co., Inc. v. Baylor Pub. Co., Inc., 807 F.2d 1110, 1117 (2d Cir. 1986) (“Awards of statutory damages serve two purposes – compensatory and punitive).  It is further significant that in instances of file-sharing, even the minimum statutory award of $750 per song downloaded grossly exceeds the potential economic harm caused by such downloading that a compensatory damage award may seek to redress.  Cf. J. Cam Barker, “Grossly Excessive Penalties in the Battle Against Illegal File-Sharing,” 83 Tex. L. Rev. 525, 547-48 (2004) (suggesting that the proper approach is to attribute responsibility for economic loss to a person’s instances of illegal downloading but not distribution).  The actual harm caused by defendant’s sharing of one song is significantly less than $750 and likely closer to a typical music album’s price of $15.  Id. at 548.  Under this reasoning, the vast bulk of even the minimum $750 award cannot possibly be compensatory.  The two components of the statutory award, as indicated by the Supreme Court, are compensatory and punitive.  Axiomatically, because the actual economic harm is so insignificant, the award is predominantly punitive in nature.  Therefore, because the statutory damages authorized by the Copyright Act go beyond mere compensation, and are designed almost primarily to serve the functions of deterrence and retribution which have traditionally classified punitive damages, Campbell, 538 U.S. at 416, the resultant awards are essentially punitive in nature and must be reviewed under the due process requirements that the Supreme Court has articulated for punitive damage awards.
(b) Because statutory copyright damages are essentially punitive, they are subject to due process requirements as articulated in Gore and Campbell, 

As outlined above, statutory copyright damages are essentially punitive in nature.  As such, the resultant awards are subject to an exacting due process review and limitation, and must be, among other, proportionate to the actual harm caused by the defendant. Recent Supreme Court due process jurisprudence emphasizes that punitive damage awards must be reviewed in light of the actual harm and reprehensibility of the defendant’s conduct, and significantly limits the maximum permissible award of punitive damages.  As contemplated by the present statutory damages provisions of the Copyright Act, a defendant in a copyright infringement case may be liable for damages in the range of $750 to $30,000 per work infringed.  17 U.S.C. § 504(c)(1).  If the infringement is found to have been willful, the upper limit of damages increases to $150,000 for each work infringed.  17 U.S.C. § 504(c)(2).  If the infringement is found to have been innocent, the court may reduce the award of statutory damages to no less than $200 per work infringed.  17 U.S.C. § 504(c)(2).  The range of the possible damage award is tremendous and is left essentially to the unguided discretion of the court.  See 17 U.S.C. 504(c)(1) (instructing that the damages are to be set within the statutory range “as the court considers just”).  The variance of the potential damage award is flatly at odds with the due process requirements as set by in recent Supreme Court decisions.  In BMW of North America, Inc. v. Gore, the Court has said that “[e]lementary notions of fairness enshrined in our constitutional jurisprudence dictate that a person receive fair notice not only of the conduct that will subject him to punishment, but also of the severity of the penalty that a State
 may impose.”  517 U.S. 559, 574 (1996) (emphasis added).
A potential copyright infringement defendant has no way of ascertaining whether a particular act of infringement will render him liable for $200 or $150,000.  The fact that the upper limit of the potential award is 750 times greater than the lowest limit, and that the potential defendant is left in the dark as to where within that range the final award will be makes it obvious that the defendant has no absolutely no “fair notice . . . of the severity of the penalty” that the court may impose for his conduct.  Id. at 574.
 The Supreme Court has further required a connection between the actual harm caused by the defendant and the highest possible damages that may be awarded for purposes of compensation, punishment, and deterrence.  Though acknowledging that damages may be awarded as “reasonably necessary to vindicate the State’s legitimate interests in punishment and deterrence,” the Court has cautioned that “an award . . . fairly categorized as grossly excessive in relation to those interests . . . enter[s] the zone of arbitrariness that violates the Due Process Clause of the Fourteenth Amendment.”  Id. at 568.  In Gore, it set out three “guideposts” for evaluating for gross excessiveness of the award: (1) “the degree of reprehensibility of the defendant’s conduct,” id. at 575; (2)  the “punitive damages award[‘s] . . . ratio to the actual harm inflicted on the plaintiff,” id. at 580; and (3) “[c]omparing the punitive damages award and the civil or criminal penalties that could be imposed for comparable misconduct,” id. at 583.  The second guidepost explicitly instructs courts to evaluate the ratio of the award to the actual harm inflicted on the plaintiff.  The Court provided further explication on what the appropriate ratio of the award must be in State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003).  Though declining to impose a bright-line ratio, it nevertheless indicated that “few awards exceeding a single-digit ratio between punitive and compensatory damages . . . will satisfy due process.”  Id. at 424-25.  As outlined above, even the minimum statutory award for non-innocent infringement of $750 is vastly disproportionate to the actual economic harm suffered as a result of any potential infringement, and grossly exceeds the “single-digit ratio” the Court has indicated is appropriate.
(c) Plaintiff errs in asserting that Gore and Campbell have no applicability to statutory damages.
Plaintiff errs in asserting that Gore and Campbell have no applicability to copyright statutory damage awards.  One concern articulated by Gore was that the defendant must receive “fair notice” of the “severity of the penalty” that may be imposed to punish his conduct.  517 U.S. at 547.  Another, and wholly separate concern was that an award may be so “grossly excessive” as to violate due process.  Id. at 568.  Plaintiff suggests that since the possible range of statutory damages, $200 to $150,000, is known in advance, the “fair notice” concern is met.  This suggestion is incredible.  Under the statute, a hypothetical defendant accused of downloading 10 songs faces the potential liability of anywhere between $2000 and $1,500,000.  To suggest that merely because he knows that the penalty will be somewhere between those two extremes, he has “fair notice” of its severity is absurd, since he has no reasonable way to determine where within that vast range his penalty will be.  Plaintiff further ignores the fact that Gore resolved the case on substantive rather than procedural due process grounds, and thus, even assuming the defendant has had adequate notice, the award may still be so grossly excessive as to be invalid.  Cf. id.; see also VF Corp. v. Wrexham Aviation Corp., 112 Md. App. 703, 731 (Md. App. 1996) (holding that “[Gore’s] guideposts are applicable even when the defendant has adequate notice of the amount at issue”), aff’d in part and rev’d in part on other grounds, 350 Md. 693 (Md. 1998).
Plaintiff further errs in asserting that because the statutory damages authorized by the Copyright Act are designed as an alternative to actual damages, the reasoning of Gore that connects actual harm and the maximum possible award is inapplicable.  This reasoning is misguided.  It is true that the statutory damages may be awarded in lieu of actual damages.  See 17 U.S.C. § 504(a) (allowing award either of actual damages and profits or statutory damages).  However, the statutory damage award – as Plaintiff agrees – nevertheless serves to compensate the plaintiff for the harm caused by the infringement, and thus serves, in part, a compensatory function.  See, e.g., Feltner, 523 U.S. at 352 (“an award of statutory damages may serve purposes . . . such as compensation”).  Because the statutory award is designed in part to compensate the plaintiff for the harm suffered, it fits appropriately within the Gore framework, which evaluates, inter alia, the disparity between the harm suffered and the punitive damage award.  517 U.S. at 575.

There is no logical reason why the due process requirements of Gore and Campbell with regard to punitive damage awards may not be extended to include the essentially punitive nature of statutory copyright damage awards.  The cases themselves do not explicitly limit themselves to such a narrow construction.  See Campbell, 538 U.S. at 416 (holding that “[t]he Due Process Clause of the Fourteenth Amendment prohibits the imposition of grossly excessive or arbitrary punishments”) (emphasis added).  It is obvious that requiring a defendant to pay a monetary fine is a punishment, regardless of whether the obligation is imposed by statute or jury.  Further, several courts have indicated that the reasoning behind Gore and Campbell may be applicable to statutory damage awards.  See, e.g., Parker v. Time Warner Entertainment Co., 331 F.3d 13, 22 (2d Cir. 2003) (examining class action case involving aggregation of statutory damages, citing Gore and Campbell, and acknowledging that due process may require court to “reduce the aggregate [statutory] damage award” where “the potential statutory damages [are] so far beyond the actual damages suffered that the statutory damages come to resemble punitive damages”); Zomba Enterprises, Inc. v. Panorama Records, Inc., 491 F.3d 574, 587 (6th Cir. 2003) (acknowledging the “uncertainty regarding the application of Gore and Campbell to statutory-damage award,” but recognizing other courts’ suggestions that “these precedents may apply to statutory-damage awards”); DirectTV v. Gonzalez, 2004 WL 1875046, at *4 (W.D. Tex. 2004) (citing Campbell and noting that “a statutory damages provision that grossly exceeds any actual damages would violate due process”).  As described above, there can be little doubt that in the context of file-sharing, the actual economic harm is a tiny fraction of even the minimum $750 award, rendering the award essentially punitive and grossly excessive.

(d) Plaintiff errs in asserting that statutory damages need not be proportionate to actual damages.

Plaintiff further errs in asserting that statutory damages need not be proportionate to actual damages.  The cases Plaintiff cites in support of that argument are inapposite in that they do not take into account the fact that the punitive nature of statutory copyright damage awards brings them within ambit of the due process requirements of Gore and its progeny, and assume instead as a given that awards within the statutory range are constitutionally valid.  (Need to see Columbia Pictures Television v. Feltner, C.D. Cal., submitted by Ps as Ex. D to Opposition.)  Of the cases cited by Plaintiff, only one appears to deal explicitly with a due process challenge:  Lowry’s Reports, Inc. v. Legg Mason, Inc., 302 F.Supp.2d 455 (D.Md. 2004).  However, that opinion merely summarily concludes that “[t]he Gore guideposts do not limit the statutory damages here because of the difficulties in assessing compensatory damages in this case,” and that “[t]he unregulated and arbitrary use of judicial power that the Gore guideposts remedy is not implicated in Congress’ carefully crafted and reasonably constrained statute.”  Id. at 460.  This reasoning ignores the fact that a statutory award, “arguably preeminently,” 88 F.3d at 643, serves a function of retribution and deterrence which renders it quintessentially punitive, cf. 538 U.S. at 416, that the variable range of the potential award fails to provide “fair notice . . . of the severity of the penalty,” 517 U.S. at 574, and that the total disconnect between the actual economic harm caused and even the minimum statutory damage award renders it “grossly excessive,” id. at 568.  The opinion is therefore unpersuasive.
  Contrary to plaintiff’s assertions, courts have likewise required a reasonable connection between the actual harm suffered and the maximum statutory damages to be awarded.  See in re Trans Union Corp. Privacy Litigation, 211 F.R.D. 328, 350-51 (N.D. Ill. 2002) (declining to classify a class action where approval “could result in a statutory minimum damages . . . grossly disproportionate to any actual damages”).  Further, the Gore / Campbell reasoning need not be limited strictly to class action law suits.  See in re Napster, Inc. Copyright Litigation, 2005 WL 1287611, at *11 (N.D. Cal. 2005) (reviewing Parker and in re Trans Union, noting that “it is far from clear why class actions should be singled out for heightened scrutiny [under Gore and Campbell], and concluding that “the conclusion that class action treatment might somehow influence the proportionality of a statutory damages award is logically flawed”).
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� The fact that the present case contemplates damages to be awarded by the federal government rather than the state is inconsequential, as the due process requirements apply equally to punitive awards under federal statutes.  See Cooper Industries v. Leatherman Tool Group, Inc., 532 U.S. 424, 430 fn.3 (evaluating a due process challenge under the Lanham Act, a federal statute, and noting that “there is no reason to believe that any possible difference between federal and state passing off would affect the constitutionality of the punitive damages award”).
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